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PREFACE 

TO   TXIX 

SECOND   VOLUME 

07  THIS 

eSXTS  [LONDON]  EDITION. 


[n»  American  student  will  peroure  that  a  part  of  the  Ibllowing  Prelkoe  haa  lefbrenoe 
to  the  New  Kulea  of  Fleadrng,  recently  adopted  to  fingland,  b«t  not  yet  in  use  in  tina 
eointiy.  For  a  fiill  explanation^  he  la  reftrred  to  the  Amcrioan  Editor's  F^«ihce,  at  the 
beginning  of  the  first  volnme.] 


The  preTioiiB  volume  is  a  digest  of  tie  Principles  and  Rules  ttpon  ^hicfat 
Pleadings  shoald  be  finuned,  with  Practical  Directions.     The  present  and 
the  third  Yolomes  contain  a  collection  of  Jn^tonce^,  Examples,  or  Precedents, 
ia  irhich  those  prindples  and  rales  have  been  repeatedly  applied  to  the 
principal  cases  that  have  arisen  in  practice.     The  most  eminent  and  experi- 
enced lawyers  confess  that  without  the  assistance  of  Precedents  they  would 
constantly  find  themselves  in  difficulty,  and  not  onfrequently  in  error,  since 
approved  precedents  not  only  point  oat  the  necessary  averments,  but  also  the 
Imgoage  to  be  observed.     Lord  Coke  advised  every  practitioner  constantly 
to  OQDsnIt  precedents,  'f  nam  nihil  simtd  inventum  est  et  perfectumf^  i.  e. 
nothing  is  at  the  same  instant  invented  or  discovered,  and  perfect,  but  becomes 
sa  only  by  frequent  use  and  occasional  correction  (a).    For  the  same  reason 
LcKrd  £ldon  said  that  long  adopted  precedents  ought  to  have  great  weight 
(b)  ;  and  still  more  recently  Lord  Tenterden  observed,  that  it  is  very  unwise 
to  dqwrt  from  tlie  common  course  of  precedents  (c)  :  and  in  a  very  recent 
mnr  an  affidavit  to  hold  to  bail  was  sustained  even  against  a  prior  decision 
mn&vorable  to  its  validity,  merely  because  it  had  been  promulgated  for  up- 
a{  twenty  years  in  Mr  Tidd's  Precedents  of  Practical  Forms. 


C«)  Gbu  lit.  280  a. 

?&)  Per  Lord  Eldon,  in  the  Attorney-General  v.  Freer,  111  Price,  198. 

(r)  Per  Abbott,  C.  J.,  in  Henniker  v.  Turner,  4  Bar.  &  Cres.  159;  G  BowL  &  ByL  94,  S.  GL 
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But  the  term  Precedents,  in  all  these  cases,  denotes  a  document  that  has 
been  long  in  use,  and  not  a  mere  novel  invention,  which,  for  the  above  Teu^ 
son,  cannot  safelj  be  relied  upon,  as  haa  been  unfortunately  frequently  ex* 
emplified  by  the  numerous  sudcessful  demurrers  to  new  forms  of  pleas  re- 
cently invented  in  consequence  of  the  necessity  to  plead  almost  every  matter 
of  defense  specially.  For  this  reason  the  following  collection,  with  a  few  ex- 
ceptions and  subject  to  the  introduction  of  alterations  required  by  the  new 
rules,  was  nearly  forty  years  ago  made  by  the  author,  not  of  his  own  plead- 
ings, or  those  of  any  living  practitioner,  but  from  higher  sources ;  and  for  the 
same  reason  he  begs  that  every  practitioner,  when  he  adopts  one  of  the  new 
forms  introduced  into  this  edition,  will  consider  the  same  merely  afl  intended 
to  assist ,  and  not  entirely  confided  in,  unless  prescribed  by  statute  or  rule  of 
Court,  or  sanctioned  by  express  decision. 

It  may  here  be  proper  to  state  the  history  of  the  greater  part  of  the  pre- 
cedents collected  in  this  and  the  next  volume.  The  author  had  the  good  for- 
tune to  commence  his  legal  studies  under  the  directions  of  his  relatives,  the 
late  Mr.  Serjeant  George  Bond  and  Mr.  Luders,  who  obtained  for  him  the  privi- 
lege of  access  to  the  best  pleadings  adopted,  prepared,  settled,  or  otherwise 
sanctioned  and  constantly  used  by  those  eminent  pleaders,  most  of  them  after- 
wards judges,  viz.  Wallace,  Warren,  BuUer,  Chambre,  Gibbs,  Bond,  Wood, 
Holroyd,  Law,  Abbot,  &c.  &c.  *  These  forms  (I  might  say  from  time  to  time 
immemorially)  had  been  improved  with  great  care,  after  having  been  trans- 
lated from  the  old  entries.  The  author  also  selected  some  excellent  original 
forms  from  the  original  demurrer  books  of  Mr.  Justice  Ashurst,  with  his 
valuable  notes  and  observations  {jd).  This  entire  collection  was  deficient 
only  in  the  precedents  in  assumpsit.  The  author  was  enabled  to  supply 
that  chasm  during  his  pupilage  under  Mr.  Tidd,  who  evinced  peculiar  skill 
and  perspicuity  in  his  pleadings  in  that  form  of  action,  which,  of  necessity, 
in  its  special  counts  discloses  so  much  of  the  plaintiff's  cause  of  action. 

For  the  description  of  Titles  to  Real  Property^  and  the  various  modes 
of  acquiring  them,  the  author  is  greatly  indebted  to  Sir  Edward  Sugden, 
who,  although  at  the  time  surrounded  by  pressing  engagements,  very  kindly 
bestowed  great  attention  to  the  forms  and  the  notes  in  Covenant  relative  to 
those  important  subjects ;  and  for  that  part  of  his  Second  volume  in  particu- 
ular  the  author  has  frequently  received  the  thanks  of  his  professional  friends, 
on  account  of  those  pleadings  of  titles  having  relieved  them  from  great  trouble 

{d)  To  that  valuable  collection  i  i  the  possession  of  the  author,  practitioners  and  stuilents  are 
welcome  to  refer. 
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and  anxietj  in  describing  titles  to  real  propertjr,  with  \rhich  pleaders  in  gen 
eral  are  not  so  oonyersant  as  convenanoers. 

The  arrangement  of  the  subject,  it  is  hoped,  will  be  found  natural,  easy, 
and  perspicuous.  As  regards  the  greater  part  of  the  precedents,  it  was  not 
probable,  when  their  origin  is  remembered,  that  thej  would  be  frequently 
found  defective.  During  the  five  preceding  editions,  and  near  forty  years' 
circulation,  they  hare  been  constantly  and  extensirely  acted  upon,  and  in  most 
instances  supported  by 'decisions  of  the  Courts.  In  the  few  instances  when 
supposed  to  be  incorrect,  they  have  of  oourse  been  corrected  in  this  edition. 
In  many  cases,  though  at  first  doubted,  their  sufficiency  has  been  established 
as  well  on  special  demurrer  as  upon  writs  of  error.  If  the  prece4,ents  had 
originated  with  the  author  himself,  he  would  not  have  said  thus  much ;  but 
as  ho  claims  only  the  merit  of  selection  and  arrangement  and  the  notes,  it  is 
due  to  the  profession  to  inform  them  how  fisur  they  may  confide  in  the  prece- 
dents themselves. 


Soon  after  the  new  rules  had  been  promulgated,  I  ventured  to  anticipate 
that  they  would  not  be  found  to  alter  any  established  principle  or  rule  of 
pleading,,  or  introduce  any  neio  principle,  and  it  is  clear  that  such  is  the  re- 
sult ;  and  it  is  to  be  understood  by  all  practitioners  that  as  regards  Declara- 
tions^ the  principal  recent  alterations  noticed  in  this  edition  arc  mere  conse" 
f/uences  of  the  excellent  enactment  in  the  Uniformity  of  Process  Act,  £  W. 
4,  c.  89,  which  abolished  all  the  previous  distressing  varieties  in  mesne  pro- 
cess, and  reduced  them  principally  to  four  ;  viz.  the  writ  of  summons,  be- 
ing mere  serviceable  pi-ocess,  to  bring  the  defendant  into  Court ;  the  writ  of  • 
Distringas,  having  the  same  object ;  the  writ  of  Capias,  to  arrest  the  de- 
fendant when  at  large ;  and  the  writ  of  Detainer,  to  detain  him  when  he  is 
already  in  custody  on  prior  process.  Two  subsequent  rules  of  Court  pre-  ^^  -^^ 
scribed  new  forms  of  Commencements  and  Conclusions  of  Declarations  to  °'l*}.  *^* 

•^  terationa 

be  equally  observed  in  the  three  superior  Courts,  and  which  will  be  found  <>"^y  '^   ^ 

matters  0/ 

properly  descriptive  of  the  mode  in  which  the  defendant  has  been  brought  form 
into  Court  by  one  of  the  new  processes,  and  also  prescribing  that  all  de- 
clarations shall  be  intituled  at  the  head  in  the  proper  Court,  and  of  the 
day,  month  and  year  when  actually  delivered  or  filed,  and  that  the  venue 
shall  only  be  stated  in  the  margin  and  not  repeated  in  the  body ;  whereby 
the  absurd  repetition  of  place,  although  wholly  immaterial,  is  now  abolished 
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except  in  trespass  quare  dausufn  fregit^  (YFben  local  description  is  fte-« 
quentljr  material,  and  in  order  to  avoid  the  delay  and  expense  of  a  new  aa- 
signment,  the  name  of  the  close  or  its  preciae  abuttals  must  be  stated,  or  die 
omission  may  be  corrected  by  special  demurrer.)  In  no  other  respect  is  there 
And  in  en-  any  alteration  in  the  body  or  substance  of  a  dedaration  peremptCMrily  enjoined, 

joining  ,  r  r         ^       ^ 

concise-      except  indeed  as  to  declarations  on  Bills  of  ExcJumgs^  and  Promissory 

ness. 

Notes,  and  for  common  debts  reooverable  in  indebiialus  assumpsit,  and  in 
debt  with  respect  to  which. some  very  concise  forms  Were  prescribed  by  Beg. 
Gen.  Trin.  T.  1  W.  4,  and  whidi  mnst  be  strictly  observed,  and  if  the  decla^ 
ration  be  more  lengthy  than  those  prescribed,  the  expense  of  the  extra  length 
cannot  be  recovered  by  the  plaintiff  or  hia  attorney^ 

In  practice  the  forms  prescribed  by  that  rule  have  however  been  considered 
by  the  best  pleaders  as  intended  to  sanction  and  encourage  a  more  succinci 
mode  of  declaring  in  aU  other  cases,  and  it  has  become  the  practice  to  omit  cdl 
words  that  are  unnecessary ;  thus  a  contract  or  promise  is  now  described,  by 
a  mere  statement  **  that  the  defendant  promised  to  pay"  or  "  to  deliver,"  &o, 
instead  of  ''  that  the  defendant  undertook  and  then  and  there  faithfully  prom- 
ised the  plaintiff  to  pay,  ifec."  So  the  word  **  «a*rf,"  before  plaintiff  or  de- 
fendant, is  now  usually  omitted,  and  instead  of  '*  fiqpecial  instance  and  request" 
the  word  '^  request"  only  is  used,  and  instead  of  the  former  prolix  statement 
of  the  breach  by  the  words  "  Yet  the  defendant  craftily  and  subtly  contriving 
and  intending  to  deceive  and  defraud  the  plaintiff  in  this  behalf,  hath  not,  al- 
though he  was  afterwards,  to  wit,  on,  &c.  at,  &o.  requested,  by  the  plaintiff 
so  to  do,  as  yet  paid,  &;c."  the  declaration  now  concludes  '^  Yet  the  defendant 
hath  not  paid,  &c."  Although  the  amission  of  a  word  or  two  might,  on  first 
consideration,  appear  to  be  of  too  trifling  importance  to  merit  attention, 
yet  it  will  be  found,  that  in  a  long  record  frequent  repetitions  of  useless 
words  occasion  a  considerable  increase  of  expense.  And  the  principle  and 
spirit  of  conciseness,  having  been  once  so  laudably  introduced,  it  will,  in 
numerous  other  even  more  important  respects,  be  encouraged  and  extended  bjr 
those  who  wish  to  acquire  character  and  credit  for  neatness  and  discrimination 
And  in  al-  in  their  pleadings,  and  to  avoid  useless  expense. 

lowing  on- 
ly one  But  it  is  principally  by  the  Reg.  Gen.  Hil.  T.  4  W.  4  reg.  6,  founded  on 

plea  in  8  &  4  W.  4,  c.  42,  s.  1,  23,  that  the  greatest  am^ioraiions  in  pleading  have 

tlS^me  been  introduced  and  enforced.     It  had  become  a  condemnbale  practice  to  en- 

n^Sc«  OT  cumber  almost  every  declaration,  although  only  for  one  cause  of  action^ 

ground  of  ^.j^j^  nvmerous  counts,  under  pretence  of  avoiding  the  risk  of  variance  on 
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itie  trial,  and  ooofieqiieat  expediency  of  ioaerting  several  counts  describiog 
tbooQtract  or  the  right  or  the  ii\jury  in  various  ways,  so  as  to  meet*  the 
evideDce  wbateyer  it  might  torn  oat  to  be.  The  above  statute,  by  enablii^ 
a  judge  to  amend  in  case  of  variance  even  pending  a  trial,  took  from  the 
plaintiff  the  principal  pretence  for  introducing  several  varying  counts ;  and 
that  excellent  object  having  been  effected,  the  judges  then  promulgated  the 
above  rule,,  prohibiting  the  use  of  more  than  one  count  upon  each  cause  of 
action,  or  more  than  one  plea  on  the  same  ground  of  defence,  and  enabling  a 
defendant  to  apply  to  a  judge  to  strike  out  every  superfluous  count ;  and 
make  it  imperative  on  the  judge  so  to  order,  and  to  make  the  plaintiff  pay 
the  costs  of  the  application,  and  even  with  certain  more  serious  consequences  ' 
as  regards  the  costs  of  the  action,  if  the  plaintiff  should  persist  in  retaining 
the  superfluous  count  and  not  succeed  upon  the  same.  Another  rule,  (viz. 
HiL  T.  2  W.  4,)  deprived  the  party  of  the  costs  of  an^  pleadings  which  he 
has  adopted  and  on  which  he  does  not  succeed,  and  entitles  the  opponents  to 
the  costs  of  all  issues  found  for  him.  Those  rules  co-operate  powerfully  to 
repress  'any  redundancy  in  pleading,  heretofore  so  disgracefully  prevalent 
fi)r  the  sole  purpose  of  increasing  the  profits  to  the  practitioners  concerned. 

It  will  be  obvious,  however,  that  as  the  plaintiff  is  now  confined  to  one  ^^  ^ 
statement  of  his  cause  of  action,  it  has'  become  much  more  essential  than  ^^^^^^^ 

necessity 

heretofore  that  such  statements  should  be  very  carefully  framed  after  a  most  ^^  ^^^ 

care  and 

accurate  examination,  not  only  into  ihefacls  but  of  the  evidence  that  can  be  extended 

knowledge 

certainly  adduced  in  support  of  them ;  and  the  judges  have  declared,  that  it  is  of  ^lead^ 
the  duty  of  every  attorney  practicing  in  the  common  Law  Courts  not  to  rely 
merely  on  his  special  pleader^  but  hiTnself  to  examine  and  consider  the 
sufficiency  and  appUcabUity  of  the  declaration  {e)  ;  and  it  is  certainly  de- 
sirable, as  well  for  his  own  as  his  client's  interest,  that  every  cUtomey  should  in- 
finrm  himself  upon  the  principles  and  practice  of  pleading,  as  one  of  the  most  im- 
portant and  useful  branches  of  legal  knowledge.  It  would  be  found  salutary, 
if  the  plaintiff's  attorney  would  in  every  case  obtain  an  accurate  statement 
of  the  facte  and  evidence,  and  prepare  from  a  Volume  of  precedents  a  decla- 
ration in  such  form  as  he  may  consider  most  applicable  to  his  client's  case, 
and  then  have  the  draft  settled  by  his  pleader  or  counsel.  Even  as  an  exer- 
cise for  the  articled  clerk  under  the  principal  attorney's  tuition,  this  practice 

(«)   Clift  •.  Ptoner,  2  DowL  21$  Tomlinflon  v.  Nannej,  8  DowL  17 ;  8  Chitty's  Gen.  Prao 
12910  488. 


•  •• 


TUl  PRBFAOE. 

,vrouId  inevitably  be  found  of  oonsiderable  utility,  as  habituating  them  to  a 
systematic  investigation  of  a  subject  highly  useful  if  not  indispensable  to 
them  in  their  subsequent  practice,  and  it  would  save  some  time  and  labor  to 
the  gentleman  who  will  ultimately  settle  the  draft 

The  alterations  and  improvements  relating  to  Pleas,  Replications  and 
siibseqvent  Pleading  will  be  pointed  out  in  the  Preface  to  the  /Airct  Volume. 
They  have  been  considerably  altered  and  enlarged,  and  a  great  number  of 
new  precedents  are  introduced ;  and,  to  secure  accuracy,  the  author  has  avail- 
ed himself  of  the  assistance  of  his  son,  Mr.  Thomas  Ghitty,  but  at  the  same 
time  the  author  has  himself  carefully  revised  every  part. 


J.  0. 


Chamhert^  6,  Chaneery  Lam, 
I2lh  January^  1886. 


ADVERTISEMENT 

TO   THE 


SIXTH  AMERICAN  EDITION. 


It  has  been  deemed  proper,  in  preparing  the  present  Edition  of  Mr. 
Cliitty's  Treatise  for  the  press,  to  omit  some  of  the  precedents  contained 
in  the  second  and  third  volumes,  as  of  no  use  to  the  American  Practi- 
tioner, and  an  unnecessary  addition  to  the  bulk  and  cost  of  the  work. 
Among  the  precedents  omitted,  are  the  commencements  and  conclusions 
of  declarations  in  the  Exchequer  ;  in  the  Great  Sessions  in  Wales  ;  in 
the  Common  Pleas  of  Lancaster,  &c. ;  and  by  and  against  particular 
persons,  such  as  the  Queen ;  Peers ;  Members  of  Parliament ;  which 
contain  such  variations  from  the  precedents  in  use  in  ordinary  cases  in 
the  King's  Bench  and  Common  Pleas,  as  are  proper  for  the  cases  in 
which  they  are  used  in  England,  but  wliich  cannot  serve  as  guides  in 
preparing  precedents  to  be  used  in  any  court  in  the  United  States.  It 
has  also  been  deemed  advisable,  to  omit  declarations  in  assumpsit  fiu* 
"tithes  bargained  and  sold  ;"  for  "small  tithes;"  for  "petty  customs," 
&c. ;  some  of  the  precedents  in  trespass  "  against  inferior  tradesmen  for 
hunting,"  &c. ;  and  in  actions  founded  on  particular  Acts  of  Parliament ; 
on  copyhold  tenure,  &c.,  obviously  of  no  utility  or  application  in  this 
country. 

JPhiladdphiay  April  Ist,  1888. 


Vol.  n.  B 


PUBLISHERS'   NOTICE. 


In  consequence  of  the  omission,  in  the  American  editions,  of  some  of  the 
forms  contained  in  the  English  editions,  deemed  unnecessarj  here,  and  from 
other  causes,  various  errors  have  crept  into  the  following  Analjtical  Table, 
and  also  the  Index  at  the  end  of  the  third  volume.  Occasional  cemplaints 
have  been  made  to  the  publishers  on  this  account.  Aware  of  the  great 
importance  of  a  correct  Index,  in  order  that  anj  particular  form  or  subj^t 
maj  be  instantly  referred  to,  we  have  had  the  Analjtical  Table  and  Index 
thoroughly  revised,  each  reference  compared  with  its  appropriate  page  in  the 
text,  and  all  errors  of  paging,  &c  cr>'***'H;ted.  Care  will  be  taken  to  main- 
tain this  accuracy  hereafter. 

Springifield,  1840. 


ANALYTICAL  TABLE 


TO 


THE   SECOND   AND   TfflRD   VOLUMES. 


T%ejiffur€9  rtfer  to  the  vngindl  paging  cfiht  English  edition,  as  number sd  in  ike  margin. 

NOTKXBS  OF  ACTION. 

notice  of  action  to  a  justice  fbr  fUae  impriaonment,  1 

the  like  hj  an  attorney  for  his  client,  8 

the  like  to  excise  or  custom-house  officers,  for  seizing  ship  or  goods,  4. 

demand  of  copy  of  warrant  from  a  constable,  6 
AFFIDAVITS  lo  HOLD  to  BAIL. 

affidavit  to  hold  to  bail  in  common  oaaes,  6 
PBOCEE3)INGS  bt  SPECIAL  ORIGINAL. 

prodpe  Ibr  special  original  in  asBompeit  or  case,  7 
.  original  writ  thereon,  7 

capias  thereon,  ib. 

alias  capias  or  pluries,  7  a 

testatum  capias,  ib. 

non  omittas  capias,  ib. 

declaration  thereon,  ib. 

declaration  where  one  of  the  defendants  has  been  outlawed,  8 

pnecipe  fbr  original  writ  in  debU  9 

capias  thereon,  ib. 

declaration  thereon,  ib. 

praecipe  for  an  original  writ  in  covenant,  10 

capias  thereon,  ib. 

declaration  thereon,  ib. 
BEOINNINQS  and  CONCLUSIONS  or  DECLARATIONS 
Is  THB  King's  Bench,  bt  Bill. 

in  assumpsit,  12 

in  account,  ib. 

in  annmty,  18 

in  debt,  ib. 

m  debt,  ^t  tam^  ib. 

in  covenant,  ib. 
^%  in  detinue,  14 

In  debt  and  detinue,  ib 

in  case  or  trover,  ib 


Xll  ANALYTICAL  TABLE. 

BEGINNINGS  and  CONCLUSIONS  of  DECLARATIONS— (conttnwd) 
In  the  King's  Bench,  bt  Bul — {continued,) 

in  trespass,  ib. 

to  detain  a  priaoner  in  custody  of  marshal  in  Tacation,  where  oaoae  of  action 
accrues  in  vacation,  14. 

against  a  prisoner  in  custody  of  the  sheriff,  14 

against  two,  one  in  custody  of  the  sheriff,  and  the  other  of  the  marshal,  ib. 

agamst  a  defendant  sued  by  a  irrong  name,  ib. 

where  one  of  plaintifQi  died  alter  issuing  of  writ,  and  before  declaration,  16 

where  one  of  the  defendants  died  after  issuing  of  writ  and  before  declara- 
tion, ib. 

conclusion  of  a  declaration  in  King's  Bench,  16 

do.  —        do.  —        in  debt,  qui  tern,  17 

do.    —       do.  _        in  trespass,  ib. 

In  ihb  Commoh  Pleas. 

in  aoumpsit,  oa^e,  or  trover,  17 

in  debt,  18 

in  debt,  qui  tarn,  ib. 

in  account,  &c.  ib. 

in  covenant,  ib. 

in  detinue,  ib. 

in  replevin,  ib. 

in  trespass,  19 

the  like  in  a  more  modem  ftrm,  ib. 

to  detain  a  prisoner  in  custody  of  warden  of  Fleefc»  in  Yacfttioiiy  where  oanae 
of  action  arises  in  vacation,  ib. 

where  one  of  pliintiflb  died  after  issmng  of  writ*  ib. 

where  one  of  defendants  died,  ib. 

CONCLUSION  of  a  declaration  in  C.  P.  ib. 

do.    —        do.  —        in  debt  qui  torn,  ib. 

do.    —        do.  —        in  trespass,  ib. 

In  Infebiob  Coubts. 

in  the  Mayor's  Court,  in  London,  by  baron  and  feme,  ftme  bdngsole  trader 
within  the  city,  22 

in  the  Mayor's  Court,  in  London,  against  baron  and  fbme,  ftme  bdng  sole 
trader,  &o.  28  • 

do.  in  the  Borough  Court,  of  Southwark,  28 
BY  and  against  PARTICULAB  PERSONS. 
Bt  and  against  Attobnets,  &c. 

declaration  by  an  attorney  in  K.  B.  29. 

bill  agtunst  do.  ib. 
■  do.  when  cause  of  action  accrtles  and  bill  is  filed  in  vacation,  80 

do.  against  the  mnr»ha1,  ib. 

dedaration  by  an  attorney  of  C.  P.  ib. 

bin  against  an  attorney  of  C.  P.  81 

declaration  thereon  after  appearance,  ib. 

iNFAmCB. 

declaration  by  an  infknt  in  K.  B.  82 
do.  in  C.  P.  ib. 
Assignees. 

commencement  of  declaration  by  assignees  of  bankiTipt  in  K.  B.  8S 

tiie  like  in  C.  P.  ib. 

do.  by  one  partner  and  the  assignee  of  another  ib. 


i^NALTIIOAL  TABLS.  ZUl 

BY  Am   AGAINST  PARTICULAB  PERSONS— (conHniiei.) 

AflBiORBCS — (continued.) 

by  assigiiees  of  two  or  more  bankrapts  under  aeveral  oommlssioiiB,  to  reoover 
a  debt  due  to  the  joint  estate,  ib. 

do.  by  the  assignee  of  an  insolvent  debtor,  ib. 

do.  by  the  oasignee  of  an  insolvent  after  removal  of  first  assignee  by  insol- 
vent court,  ib. 

conclusion  in  K.  B.  by  assignee  of  a  bankrupt  or  insolvent,  82 

the  like  in  C.  P.  ib. 

Bt  Ain>  AGAINST  £X£CDTOBS  Ain>  AdMINISTRATOBS, 

beginning  of  a  declaration  by  an  executor  against  an  exeoator  in  K.  B.  84 

da  in  C.  P  ib. 

do.  by  executor  of  an  executor,  ib. 

by  a  surviving  executor,  ib. 

by  husband,  and  mSb  executrix,  ib. 

against  an  executor,  ib. 

do.  by  an  administrator  against  an  administrator  in  K.  B.  84 

do.  by  an  administrator  against  an  adminlsti*ator  in  C.  P.  85 

by  an  administrator  de  bonis  non  with  will  annexed,  ib. 

by  an  administrator  durante  minor e  tetate,  ib. 

by  an  administrator  limited  until  the  original  will  or  a  copy  thereof  be  brought 

into  the  Archbishop's  Court,  85. 
pvoftrt,  lb 

i^gainst  an  administrator  de  bonis  non  with  will  annexed,  85 
profert  by  an  executor  in  K.  B.  ib. 
profert  by  an  executor  of  an  executor,  ib. 
profert  by  surviving  executor,  ib. 

conclusion  of  a  declaration  by  an  administrator  in  K.  B.  ib 
profert  by  an  administrator  in  K.  B.  3C 
do.  by  administrator  de  bonis  non  of  administrator,  ib. 
do.  by  administrator  with  will  annexed,  ib. 
Bt  Clkbkb  or  Tbeasuiiers  appointed  to  sue  by  Statute. 

declaration  by  a  clerk  or  treasurer  to  trustees,  &c.  empowered  to  sue  under  a 

statute,  36 
declaration  against  such  clerk  or  treasurer,  ib. 
declaration  by  a  clerk  or  treasurer  to  a  company  empowered  to  sue  under  a 

statute,  86  a. 


DBCt  ^RATION  m  ASSUMPSIT. 
I.  CoMMOir  Counts. 
General  Forms, 

the  indebitatus  assumpsit  count,  87. 
the  quantum  meruit  count,  ib. 
the  quantum  vlebant^rmi,  88 
indebitatus  assumpsit  on  promise  to  pay  by  chattels,  ib. 
I.  BttPHTTDio  Real  Property, 

a  freehold  estate  sold  and  conveyed,  89 

a  copyhold  estate  surrendered,  ib. 

a  leasehold  estate  sold  and  assigned,  ib. 

A  good-will  of  business,  40. 

a  good-wm  of  public  house  and  plaintil^'B  business  therein^  ib 

ixtures  by  outgoing   gninst  incoming  teiiaitt,  ib. 


XIV  ANALTTIOAL  TABLB. 

DECLARATION  nr  ASSUMPSIT— (conh'fitc€<2.) 
'   GoMJiON  Comra — {continued,) 

I.  BjssPECiura  Bbax.  Profebty,  roUf— {continued.) 

the  use  and  occupation  of  a  house,  or  of  a  house  and  land,  ib. 
the  use  and  occupation  of  a  fishery,  42 
the  use  of  a  way,  ib. 

the  use  and  occupation  of  a  pew  in  a  church,  48 
the  use  of  seat  in  house  to  yiew  a  public  procession,  43 
the  use  of  a  tennis  court,  balls,  and  racket,  44 
the  use,  occupation  and  profits  of  an  inn,  ib. 
double  rent,  on  11  Geo.  2.  c.  19,  s.  18—45 
the  use  of  pasture  land  and  eatage  of  the  grass,  ib. 
the  use  of  premises  and  praedial  tithes,  46 
the  use  of  lands  with  right  to  take  tithes,  ib. 
the  use  and  occupation  of  unfurnished  lodgings,  47 
the  use  and  occupation  of  furnished  lodgings,  ib. 
board  and  lodgings,  48. 
warehouse-room  of  goods,  ib. 
the  standing  of  a  carriage,  49 
the  moorage  of  ships,  ib. 
fines  on  admission  to  a  copyhold,  ib. 
tolls  on  loaded  carriages  passing  over  a  bridge,  60. 
tolls  on  goods  weighed  in  plaintiff's  beam,  ib. 
tolls  on  Uto  cattle  brought  to  a  market  and  sold  there,  61 
second  count  fbr  same  tolls,  ib. 
toUs  due  for  passing  through  a  turnpike  gate,  ib. 
second  count  thereon,  52 
petty  customs,  62 
calls  on  shares  in  a  bridge,  ib. 
the  like  in  another  way,  68 

the  like  at  the  suit  of  treasurer  of  bridge  company,  ib. 
calls  under  a  road  act,  ib. 

at  the  suit  of  treasurer  of  company  for  canal  oaUs,  ib. 
contribution  to  a  party  wall,  ■>  1 
n     BEBPECnNQ  Personal  Property,  fob 

goods  sold  and  deliTered  to  the  defendant,  66 

goods  sold  to  defendant,  and  delivered  to  a  third  person,  56 

gt  ds  bargained  and  sold  to  defendant  generally,  ib. 

a  crop  of  grass  or  turnips,  &c.  bargained  and  sold,  57 

necessaries  found  and  provided  for  defendant,  69 

necessaries  found  and  provided  for  third  person,  ib. 

horse-meat  and  stabling,  ib. 

agistment  of  cattle,  ib. 

the  hire  of  goods,  horses,  &c.  or  of  ships,  ftumiture,  &o.  60 

oovering  mares,  &c.  ib. 

bulling  cows,  61 

freight,  primage,  ayerage,  ib 

general  average,  62 

the  like  in  another  fbrm,  ib. 

the  tonnage  of  goods,  &o.  68 

a  passage  on  board  a  ship,  ib. 

demurrage,  64 

lighterage,  ib. 

lighterage,  wharftge,  and  warehouse  loom,  65 


ANALYTICAL  TABLE.  ZV 

DSCLAlLA'/ION  Di  A8Sl7MPSIT~(cofi/tnKe(2.) 

I     CoMxov  CoTnFa-~{cofUinued,) 
tjf,    BmtaanxQ  Pebsonal  Sbrviob,  iok 

wages  as  a  hired  senrant,  66 

wages  as  a  sailor,  against  the  oaptain  or  owner,  (S6 

for  short  allowanoe  monej  by  a  seamen,  ib. 

wages  as  a  ship's  steward  or  mate,  against  the  oaptain,  fh, 

wages  as  oaptain,  against  the  owner,  56 

prise  money,  wages,  &o.  by  a  quarter-master  against  ovner,  lUx 

salarr  asa  quarter-master  of  a  oorps  of  troops,  ib 

pilotage,  ib. 

crimpage,  68 

Balvage,  ib. 

work  and  labor  by  an  attorney,  lb. 

finr  procuring  defendant's  discharge  as  an  insolwt*  70 

as  a  witness,  72 

work  and  Jabor,  and  materials,  74 

work  with  horses  and  carriages,  or  with  lighten  &0.  76  a 

the  carriage  of  goods  by  land,  77 

works,  journeys,  and  attendance,  ib. 

work  as  an  agent  generally  and  for  oommisnon   It 

work  as  a  fhctor  or  agent  in  selling  goods,  ib 

as  an  insurance  broker,  79 

premiums  of  insurance,  80 

as  a  surveyor,  ib. 

as  an  auctioneer  and  appraiser,  81 

as  an  accountant,  81  a 

as  a  sohfol  master,  and  fbr  books,  board  and  kKlgings,  &c.  81  a 

the  like,  and  for  entrance  mon^,  82 

as  a  surgeon  and  apothecaiy,  and  for  medicines  and  hiioculating  a  ohJkl  88 

as  a  surgeon,  apothecaiy,  and  man  mid-wife,  84 

as  a  nurse,  85 

as  an  undertaker  of  ftmerals,  86 

as  a  curate,  89 

for  composing  paragraphs  for  newspapers,  ftv 

for  work  and  labor  in  booking,  reoeiTing,  and  keeping  paioengws  and  parcels,  and 
the  use  of  a  shop,  ib. 
IT.  BaFHuiua  Monibb,  fob 

money  lent,  67 

money  paid,  ib. 

money  had  and  reeeiTed,  lb. 

interest,  88 

work,  goods  sold,  and  on  the  momy  eoonts,  in    oe  ooont,  80 

on  an  award  made  by  an  arbitrator,  lb. 

ditto  on  umpirage,  90 

on  an  account  stated,  ib. 

common  breach,  ib. 

▼.  BMLkTiMQ  TO  ChABACISB   J3K  WHICH   PlADITirr  9UW,  OK  DBriHDABT  U  fTVS 

by  a  surriTing  partner,  on  promises  to  both  paiCosn,  91 
the  like  on  promises  to  surviying  partner,  ff 
eounts  on  promises  for  work,  &c.  by  the  pUu  •.  uQ  only,  08 
agamst  a  surrlTlng  partner,  for  goods  soliL  i4^!0i 


YVi  ANALYTICAL   TABLB. 

DBCLARATtON  in  ASSUMPSIT— (conttnuetf,) 

I.  CoMJiON  Counts — {continued.) 
▼.   Relatinq  to  Chabaoteb  in  wmOH  PLAnrnir  sun,  ob  Bbfbndant  n  sued— 

oounte  on  promises  by  defimdant  after  death  of  his  partner,  ib. 
by  husband  and  wife  fi)r  work,  &c.  before  marriage,  95 
against  them  for  work  done  for  wife  before  marriage,  96 
by  assignees  of  bankrupt  for  work,  &c.  before  bankraptey,  97 
the  like  cm  i^omises  to  the  assignees  after  bankruptcy,  99 
the  like  on  causes  of  action  arising  after  the  bankruptcy,  100 
by  a  surviying  assignee,  ib.' 

by  one  partner  and  the  assignee  of  another,  being  bankrupt,  101 
by  the  assignee  of  an  insolvent  debtor  on  promises  to  insoWent,  ib. 
the  like  on  causes  of  action  arising  to  the  assignee  after  the  insolTent's  subscrib- 
ing his  petition,  101 
by  executor  for  work,  &o.  on  promises  to  testator,  101  a 
counts  on  promises  to  plaintiff  as  executor,  102. 
by  a  surriring  executor,  104 

by  husband,  and  wifo  executrix,  before  marriage,  106 
by  husband,  and  wife  executrix,  after  marriage,  ib. 
against  executor  for  work,  &c.  on  promise  by  testator,  106 
against  an  executor,  on  promises  by  him  in  that  capacity,  107 
against  a  surviying  executor,  108 

against  husband,  and  wife  executrix,  before  marriage,  109 
against  husband,  and  wife  executrix,  after  marriage,  ib 
by  an  administrator,  ib. 

by  an  administrator  durante  minore  ataUt  110. 
by  a  surviving  administrator.  111  * 

by  an  administrator  de  bonis  non  with  will  annexed,  ib. 
by  husband,  and  wife  administratrix,  before  marriage,  112 
by  husband,  and  wife  administratrix,  after  marriage,  ib. 
against  an  administrator,  ib. 

against  an  administrator  durante  minore  ataie,  &c.  118 
against  a  surriving  administrator,  113 
against  an  administrator  de  bonie  non,  with  will  annexed,  ib. 
against  husband,  and  wife  administratrix,  before  marriage,  114 
against  husband  and  wife  administratrix,  after  marriage,  ib. 
n.  Spboial  Counts. 

On  PaoMiBsoiiT  Notbb. 
payee  against  maker,  or  note  payable  generally,  115  to  142 
against  one  of  makers  of  joint  and  seyeral  note,  116. 
on  a  note  made  by  a  firm,  ib. 
where  note  was  made  by  one  partner  in  name  of  firm,  ib 
on  note  made  by  an  agent,  117 
on  note  wrongly  dated,  ib 
on  note  payable  at  a  particular  place,  ib. 
on  note  payable  on  demand,  119 

on  note  payable  by  instalments,  where  whole  due,  on  one  defliuU,  120 
for  one  instalment,  121 
the  like  for  several  instalments  due,  ib. 
on  note  for  less  than  £5,  ib. 
on  note  made  abroad  for  payment  of  guilders,  122 
on  note  payable  on  oontingenoy  of  ship's  arrival,  128 


AHALYTIOAL  TABLE.  Z?il 

OECLABATIONS  »  ASSUMPSIT— (cofi/titiied) 
n.    BraozAL  Cojnxm—(c<mHnued.) 

Oa  PsoMisgoBT  NoTBB — {conHmntL) 

on  note  payable  on  ooming  of  age,  128 

payee  against  maker,  payable  after  death  of  another,  124 

first  indorsee  agunst  maker  of  note,  payable  generally,  ib 

fhe  like  on  a  note  payable  at  a  partienlar  place,*  125 

second  indorsee  against  maker,  126 

dwrt  indorsement,  127 

cm  note  indorsed  Ibr  residue  after  part  payment,128 

l^  indorsee  of  executor  against  maker,  ib. 

l^  indorsee  of  administrator  after  death  of  payee,  129 

l^  bearer  of  notes  payable  to  K  F.  or  bearer,  180 

by  bearer  of  country  bank  note,  payable  in  town  or  countiy,  ib 

fisst  indorsee  against  indorser,  181 

first  indorsee  against  indorser,  where  no  efiects,  188 

liy  indorsee  of  note  payable  to  bearer  after  sight,  ib. 

against  indorsee  when  maker  could  not  be  found,  184 

by  sorviving  payee  against  maker,  ib. 

payee  against  surviTing  maker,  186 

hj  husband  and  wife,  on  note  payable  to  her  whilst  sole,  186 

*y  an  executor  on  note  payable  to  wife  of  testator  before  marriage,  she  not  having 
indorsed  it,  ib. 

by  husband  alone,  on  note  made  to  wife,  186 

agunst  husband  and  wife,  on  her  note  befere  marriage,  ib. 

by  assignee  on  note  payable  to  bankrupt,  187. 

by  trustee  of  a  friendly  society,  188 

by  executor  or  administrator  of  payee  against  maker,  140. 

i^  executor  or  administrator  on  promise  since  the  death,  ib. 

Ihe  like  in  another  form,  stating  probate,  141 

payee  against  the  executor  or  administrator  of  maker,  142 
IL  Ok  Chboks  jp!s  Bankers. 

Ivy  payee  of  check  against  drawer,  148 

liy  bearer  of  check  against  drawer,  144 
m.  Oh  Inlamd  Bills  oj  Exohangk,  144  to  167 

drawer  against  acceptor  on  general  acceptance,  144 

the  like  on  bill  with  a  wrong  date,  145 

bj  drawer  of  bill  payable  to  his  own  order,  146 

drawer  against  acceptor,  on  bill  payable  at  particular  phuse,  ib. 

on  bin  returned  to  and  taken  up  by  drawer,  147 

on  acceptance  Tarymg  as  to  time  from  bill,  148 

on  acceptance  payable  on  contingency,  149 

payee  against  acceptor,  on  general  acceptance,  lb. 

by  payee  of  bill  drawn  by  firm,  150 

on  bill  drawn  by  agent,  ib. 

payee  against  aoceptor  of  bill  payable  at  a  partionho*  place,  ib. 

ihe  like  in  another  ferm,  152 

indorsee  agamst  acceptor,  on  the  general  acceptance,  ib. 

faidorssr  against  acceptor,  on  the  general  acceptance,  ib. 

indorsee  agunst  acceptor,  where  bill  payable  at  bankers,  &c.  158 

short  indorsements,  154 

indoisement  by  a  firm,  lb. 

indorsement  by  agent,  155 

byholder-of  bm  payable  to  owler  of  fictitious  payee  againrt  drawer,  &o.ih. 

Vol.  n.  0 


XViii     '  ANALTtlCAL   TABLB. 

DECLARATIONS  in  ABSUMPSTT— (conh'nti«<£*) 
n.  Spbcial  Ck>irNTS — {continued,) 
UL  On  INLA.ND  Bills  of  Exchangb — {continuid,) 
indorsee  of  executor  or  administrator,  166 
partial  indorsement,  156 

payee  against  drawer,  on  default  of  aooeptanoe,  lb. 
the  like  where  no  eflfects  in  drawee's  hands,  167 
payee  agtunst  drawer  on  de&ult  of  payment,  ib. 

the  like  on  de&olt  of  payment,  where  bill  payable  at  particular  place,  168 
payee  against  drawer  on  default  of  payment,  where  no  effects,  159 
payee  against  drawer  or  indorser,  when  drawee  not  found,  160 
by  payee  or  indorsee  against  a  drawer  or  indorser,  who  dispensed  with  presentment 

ib. 
indorsee  against  drawer,  stating  protest,  161 
against  drawer  or  indorser,  on  de&ult  of  acceptance,  ib. 
indorsee  against  drawer,  on  de&ult  of  acceptance  where  no  effects,  ib. 
indorsee  against  drawer  on  indorser,  on  default  of  payment  generally ,  162 
the  like  on  de&ult  of  payment  at  particular  place,  ib. 
indorsee  against  drawer  on  de&ult  of  payment,  where  no  effects,  ib. 
by  baron  and  feme,  on  bill  to  feme  whilst  sole,  against  acceptor,  ib. 
by  baron  and  ftme  against  drawer  or  indorser,  when  bill  became  due  after  mar- 

liage,  162  ib. 
by  husband  alone,  where  he  married  before  the  bill  became  due,  163 
against  baron  and  feme,  on  bill  aooeptecl  by  her  whilst  sole,  ib. 
by  suTYiying  payee  or  indorsee  against  acceptor,  ib. 
by  BuiTiving  partners,  &c.  against  drawer  or  indorser,  where  bill  became  due  aftei 

death  of  partner,  164 
against  surriving  acceptor,  ib. 
against  suryiying  drawer,  &c.  where  bill  dishonored   in  life-time  of  deoeaa* 

ed,ib. 
against  surviying  drawer  or  indorser,  where  bill  dishonored  after  death,  ib. 
by  assignees  of  bankrupt  indorsee  against  acceptor,  166^ 
by  assignee  against  drawer,  &c.  where  bill  due  after  bankruptcy,  id. 
by  executor,  or  administrator  of  payee,  &o.  against  acceptor,  ib. 
by  executor,  &o.  of  payee,  &c.  against  drawer,  where  bill  due  after  deatti, 

166 
by  executor,  &o.  on  promisO  to  him,  against  acceptor,  where  bill  due  aboye  six 

years,  ib. 
against  executor  or  administrator  of  acceptor,  167 
IT.  On  Fobeion  Bilu  or  Exohangs,  167  to  178 

drawer  against  acceptor  of  bill  payable  in  fereign  coin  at  usances,  167 

the  like  in  another  form,  stating  more  fully  the  duration  of  usance,  169 

drawer  against  acceptor,  where  bill  paid  supra  protest  by  third  person,  ib. 

hj  indorsee  against  acceptor  of  bill  at  usance  in  two  parts,  one  accepted,  the  other 

indorsed,  170 
special  indorsements  in  fUU  of  one  part  of  bill  stating  time  and  place,  171 
payee  or  indorsee  against  drawer,  &c  on  refusal  to  accept,  172 
second  indorsee  against  first  indorser  of  bill  protested  fer  non-acceptance,  178 
payee  or  indorsee  against  drawer  or  indorser,  on  reftisal  of  di^wee  to  pay,  174 
payee  agsdnst  drawer,  on  bill  protested  both  fer  noiMMoeptance  and  non-payment, 

175 
hy  indorsee  against  acceptor,  supra  protestt  176 

the  like  by  indorsee  in  another  ferm,  ib.  , 

by  drawee  who  accepted  supra  protest,  fer  non-aoceptanoe  fer  honor  of  second  in- 
dorser against  first  indorser,  177  • 


ANALYTICAL   TABLB. 

DECLARATIONS  in  ASSUMPSIT— (con^nueif.) 
n.  Spbcial  GouifTS — {continued.) 

T.  On  Sea  Pouoies  ov  Inbkuangb,  178  to  208. 

on  policy  on  goods  lost  by  capture  by  the  broker,  178 

pommenoement  of  second  ooont  on  policy,  188 
Property  Insured  and  Interest. 

on  insarance  on  freight  stated,  183 

on  insnranoe  on  expected  profits,  184 

insoranoe  on  moiety  of  ship— interest  in  seyeral  persons,  ib. 

plaintiir  interested  in  two-thirds,  and  others  in  reeddue,  186 

another  ibrm,  where  plaintiff  interested  in  two-thirds  of  a  ship,  ib. 

the  like  where  some  persons  interested  in  ship,  and  others  in  goods,  18ft 

ayerment  that  no  British  subject  was  interested,  ib. 

on  an  insurance  of  money  lent  on  respondentia,  ib. 

ayerment  where  name  of  ship  mis-stated  in  policy,  188 

on  policy  yaried  after  efifected,  but  not  as  the  subject-matter,  ib. 

statement  of  alteration  of  terms  after  commencement  of  risks,  ib. 

ayerment  that  ship  sailed  with  convoy,  &c.  189 
Losses  by  perU  of  Sea. 

loss  of  ship  and  goods  by  stormy  weather,  189  * 

more' general  statement  of  loss  by  perils  of  sea.  190 

lo0B  by  shipwreck,  ib. 

the  like  in  another  Ibrm,  ib. 

loss  by  sinking  of  ship,  ib. 

ship  leaky,  lost  while  patting  into  port,  ib 

loflB  by  sinking  among  rocks,  191 

loss  by  ship  foundering  at  sea,  ib. 

ksB  by  ship  being  cast  on  rock,  and  tempest,  ib. 

ship  lost  by  storms,  and  ice,  and  foundered,  192 

losB  of  ship  and  freight  by  stranding,  ib. 

goods  damaged  by  leak  sprung  in  storm,  ib. 
Loss  by  Worms. 

ship  eaten  by  worms,  lost  in  a  storm,  192 
Loss  by  Ships  Running  Foul., 

loss  by  another  ship's  running  down  ships  insured,  198 
Loss  by  Fire. 

ship  and  goods  burnt  at  sea,  198 

the  like  in  another  fbrm,  ib. 
Loss  by  Capture. 

loss  by  capture  of  ship  and  goods,  194  [oring  to  regain  it,  19A 

fbr  total  loss  of  ship  and  freight  by  capture,  for  expenses  incurred  in  endeay- 

total  loss  of  goods  by  capture  and  re-oapture,  194 

loss  by  being  fired  upon  and  sunk  by  enemy,  195 

total  loss  of  goods,  ship  compelled  to  go  into  Cadut,  confiscated  by  the  king  of 
Spain,  196 
Zioss  by  Arrest  or  Detainment. 

ship  detained  on  the  coast  of  America,  197 

loss  by  ship  bdng  seiied  by  sayages,  ib. 
Loss  by  Pirates. 

ship  taken  by  rebel  Americans,  197 
Loss  by  TTiieves. 

ship  damaged  on  yoyage  by  unknown  persons,  and  robbed  198 
Loss  by  Barratry. 
by  barratry  of  master  and  mariners,  ib. 


XX  AKALTTICAL  TABLB. 

DEGLABAIIONS  in  ASSUMPSIT— (conftnicc^) 
n.    Spioial  Gouins — {continued.) 

T.  Oh  Sea.  Pouoisb  ov  Iksubakos — {continued,) 
Loti  by  BarTotry — (continued.) 
the  like  in  a  more  general  form,  198 
losB  by  patting  in  smuggled  goods,  199 
ship  oonfiscated  by  master's  taking  her  into  hostile  port,  200 
Average  Losses, 
tar  average  loss  of  goods  damaged  by  sesp-water,  200 
ship  stranded  and  disabled,  and  obliged  to  be  unloaded  and  piloted,  202 
fi>r  rateable  part  of  expenses  in  endeavoring  to  recover  ship,  208 
the  ship  damaged  by  bad  weather;  her  cables,  masts,  &c.  cat  away;  plaintiff 

obliged  to  pay  salvage,  &c.  lb. 
average  loss  where  ship  sprang  a  leak,  and  fbroed  to  put  into  Lislwn,  &0.  204 
average  loss  on  sugars  wetted  by  sea,  &c.  205 
i>raverage  loss,  anchor,  &o.  out  away,  206 
Ibr  average  loss,  by  tackle,  &o.  burnt,  lb. 

ibr  average  loss,  goods  stolen,  while  ship  detained  by  embargo,  207 
Statement  of  AhandoninenU 

where  plaintiff  abandoned  his  claims  to  ship,  207 
Statement  of  Adjustment. 
statement  of  adjustment  of  loss  in  an  action  on  policy,  208. 
Ti.  Oh  Lite  Policies,  208  to  216 

on  policy  against  insurer  underwriting  by  agent,  208 
on  policy  on  life  of  third  person,  against  Atlas  Company,  211. 
yn.  Fob  General  Ayeraoe,  216.to  220 

at  suit  of  owner  of  ship  against  owner  of  goods,  loss  occasioned  by  anchor  being  cut 

away,  216 
average  loss,  anchor  cut  away,  and  sails  blown  away,  219 
average  loss,  where  ship  bilged  in  port  by  weight  of  cargo,  220. 
Yin.  On  Ghabteb  Pabhsb,  221  to  226 

owner  against  fir^ghter  fbr  not  despatching  ship  and  not  loading  her,  221. 
hy  owners  of  ship  against  asmgnee  of  freighter,  for  damage  in  detuning 

beyond  days  of  demurrage,  and  fbr  frdght,  primage,  and  average,  226. 
On  Wages,  226  &  to  235 
on  horse  race  ibr  a  hunter's  sweepstakes,  226  5. 
<m  horse  race  agreement;  sum  fbrfeited  fbr  not  running,  280 
finr  mon^  won  by  betting  at  horse-race,  282 
on  wager  oonoeming  weight  of  hogs,  288. 
i>r  recovery  of  money  lost  at  oribbage,  284 
On  Feigned  Issues,  285  to  241 
ftigned  issue  with  two  counts,  at  the  suit  of  surviving  partners,  first  oovn^  ta 

petitioning  creditor's  debt;  second,  to  tiy  bankruptcy,  285 
the  like  to  try  trading  of  a  supposed  bankrupt,  289 
pleas,  ib. 

Signed  issues  devisavit  vel  non  240 
the  like  to  try  whether  party  heir  at  law  or  not,  2il 

XL  On  AWABDB,  241 

on  parol  submission  to  award,  ib. 
xn.  On  Fobkign  Judgment,  243  to  245. 

on  Jamaica  judgment,  248 

on  a  Scotch  decree  at  suit  of  assignees  of  a  bankrupt,  245 
xm.  Fob  Legacies,  245  to  247 

against  executoi  on  promise  to  pay  legacy  in  consideration  of  Ihrbeamioet  Sllf 


ANALYTICAL  TABLR.  ZZI 

DECLABATIONS  is  ASSUMPSTF— (confo'ittwii.) 
n.    BraoLkL  Coitrts — (eoniinuecL) 

xrr.  Fob  Cohtubutioh  to  Pabtt-Waiu,  2I7  to  250 

on  12  Geo.  c  48.  a.  41,  6xr  moiety  of  expenaB  of  palling  down  an  old  wall,  and 

bnil<yng  party-wall,  where  two  bnil^ngs  were  of  nme  rate  or  class,  247 
the  like  where  there  was  an  old  par^wall,  before  the  new  party-wall  was  erected, 

248 
the  like  by  leasee  fbr  years,  in  whom  the  property  of  party-wall  was  Tested,  fbi 

deibndant  's  ahare  of  ezpenees  of  party-wall,  which  he  had  cut  into,  248 
the  like  by  executor  to  reeoyer  moiety  of  ezpensei  of  building  party-wall,  used  by 
defendant  after  death  of  testator,  260 

XT.  To  PJLT  MOSKY  FOB  FOBBKABANOB  TO  DbTENILLRT,  251 

on  promiBe  to  pay  costs  of  aotion  m  week,  in  consideration  of  stay  of  prooeedingSi 
ib.  ; 

zn.  To  PjLT  Mobbt  fob  Fobbkabanob  to  ▲  Thibd  Pkbson,  252 

on  promise  to  pay  debt  of  third  peraon  in  consideration  of  forbearance,  ib. 

on  promise  that  if  plaintiff  would  witiidraw  distress  for  rent  on  goods  of  third 
person,  defendant  would  pay  the  rent,  268 
zrn  To  Pat  Mobxt  in  Cohsidebation  of  Mabbiaoe,  264 

on  promise  to  pay  £200,  if  plaintiff  would  many  C.  D.,  ib. 
znn.  To  Pat  Mohbt,  &o.  fob  Sbbticbb  Ain>  Wobks,  266  to  261. 

special  count  for  board,  wages  as  hired  serrant,  266. 

for  a  reward  offsred  for  a  prisoner,  who  had  escaped,  ib. 

for  a  reward  advertised  for  discovering  an  offender,  267 

on  promise  of  reward  if  plaintiff  would  arrest  a  felon,  268  [notice,  269 

by  a  school  master,  for  taking  away  pupil  from  school  without  a  quarter's 

the  Uke  on  executed  consideration,  260 
XUL  Relatino  to  Sales  or  Qoons  and  Pebsokalit,  261  to  274 

for  not  delivering  bill  of  exchange  for  goods  sold,  261 

on  contract  of  sale  and  return,  for  not  returning  or  paying,  268 

for  not  accepting  goods  sold,  264 

for  not  accepting  goods  made  for  defendant,  265 

for  not  taking  away  goods  sold  at  auction,  265 

the  like  where  there  has  been  a  re-sale,  267 

for  not  delivering  goods  within  specified  time,  268 

for  not  delivering  goods  at  a  particular  place,  270 

spedal  damage  by  reason  of  non-delivery  of  goods,  272 

for  not  providing  another  horse  or  returning  mon^,  where  horse  unsound,  278 

XX.  RELATDra  TO  CONTBAOIB  OF  ExOHANOE,  274 

on  promise  to  pay  money  on  exchange  of  horses,  lb. 
ZXI.  ROATINa  TO  COMTBACTB  OF  LoAB,  275  to  278 

for  not  replacing  stock,  &o.  275 

for  not  discounting  bill,  277 
zzn.  On  Wabbantisb,  279  to  286 

on  warranty  of  a  horse,  &o.  to  be  sound  Ac.  279 

on  wanantiy  on  exchange  of  horses,  281 

for  not  ftimishing,  &o.  good  hams,  282 

on  folse  warranty  of  bank  note,  286 
xzm.  BxLATiNG  TO  THE  Saub,  Usb,  &o.  OF  Real  Pbofbtt,  287  to  814 

againsi  vendor  of  estate  fqr  not  making  title,  287 

general  count  for  not  making  a  good  title  to  premises  for  residQe  of  term,  withio 
reasonable  time,  289 

against  publican  for  not  having  title  to  aarign  his  lease,  290 

by  vendor,  for  not  completing  purchase,  and  paying  loss  on  fe^«ale»  290 


ZZU  ANALTHGAL   TABU. 

DECLARATIONS  in  ASSUMPSIT— (conhnu^d.) 
n.  Special  Counts — {continued,) 
xxm.  BsuLTtNQ  TO  THB  Saub,  &o. — {eontinuttL) 

against  vendee  on  pablio  hoaae  agreement,  296 

against  vendee  for  not  taking  fixtures  and  stock  in  trade,  299 

by  outgoing  against  incoming  tenant,  for  price  of  crops,  &c.  valued,  801 

the  like  in  another  form,  806 

the  like  for  fixtures,  807 

landlord  against  tenant,  for  breach  of  express  agreement  to  consume  stiaw  on 
premises,  &c.  ib. 

against  tenant  who  held  premises  in  question  after  end  of  lease,  on  terms  of  such 
lease,  for  not  repauing,  &c.  307 

agunst  tenant  for  not  using  premises  in  husband-like  manner,  and  according  to 
custom  of  country,  808  ^  [810 

breach  for  ploughing  up  grass  land,  and  cropping  land,  without  manuring  same, 

for  taking  successive  crops  without  manuring  land,  ib. 

against  tenant  for  keeping  and  leaving  premises,  out  of  repair,  811 

against  landlord  for  not  indemnifying  tenant  from  ground-rent,  814     * 
xziY.  On  Guabantees,  814 

on  guarantee  for  goods  sold  to  a  third  person,  ib. 

on  guarantee  to  pay  debt  of  third  person  in  consideration  of  forbearance,  816 
XZY.  On  Promise  to  indemnipt,  816  to  819 

against  landlord  for  not  indemnifying  tenant  from  ground-rent,  814 

by  acceptor  of  accommodation  bill,  for  not  indemnifying,  816 

by  maker  of  promisaory  note,  made  for  accommodation  of  defendant,  for  not  in- 
demnifying,  818 

for  not  indenmifying  bail  to  the  sheriff,  819 
zxvi.  On  promises  to  Mabbt,  821  to  824 

for  not  manying,  821 

to  marry  at  a  particular  time,  824 
zxni.  On  Promises  to  serve  and  employ,  824  to  829 

for  not  receiving  hired  servant  into  service,  824 

by  mariner  for  not  suffering  to  go  as  boatswain  in  defendant's  ship,  825 

for  turning  servant  away  without  notice,  826 

for  preventing  plaintiff  completing  a  work,  828 
ZXYin.  To  PERFORM  WoRKS,  880  to  882 

for  not  performing  building  agreement,  880 

for  not  fixing  steam  engine  properly,  881 

special  damage  thereto,  882 
zzix.  A«AiNST  Bailees  in  general,  888 

against  a  bailee  without  reward,  for  not  taking  care  of  goods,  884 

for  not  returning  casks,  or  paying  for  them,  885 

against  a  pawnproker  for  losing  a  pledge,  886 

against  the  hirer  of  a  horse  for  riding  it  improperly,  &c.  886 

for  not  taking  care  of  fSimiture  left  to  defendant,  889 
.   against  a  watchmaker,  for  losing  watch  delivered  to  repair,  840 

general  count  agunst  bailee  for  not  taking  care  of  goods,  842 
zzz.  Aqainst  Aqentb,  Factors,  &c.  848  to  861 

against  agent  employed  to  sell,  for  not  accounting,  842  [844 

against  agent  for  not  accounting  for  goods  consigned  at  difSment  times,  for  sale, 

against  party  employed  to  settle  debt,  for  not  aocountmg,  846 

against  agent  for  selling  on  credit,  ib. 

against  agent  far  not  selling  for  ready  mon^,  846 

•gainst  agent  for  not  obtaining  good  Mn,  ib. 


AHALTnOAL  TABLE.  tzili 

DB0LABAIION8  in  ASSUMPSIT— (conhniietf.) 
n.   Spbqul  Coums — (continued.) 

zzx.  AoAiKST  Agentb,  &o. — {conHnued,) 

against  agent  Ibr  not  nsng  due  care  in  sale  of  goods,  847 
on  promise  to  be  responsible  in  del  credere  oommisfflon,  848. 
against  fiu^or  ibr  selling  on  credit  to  person  who  became  insolyent,  lb. 
against  shopman  fbr  selling  on  credit,  agtunst  orders,  849 
t»r  not  accounting  Ibr  produce  of  bill  de^dant  had  to  get  discoonted,  860 
xzzL  AoAiHBT  Whartinokbs,  852  to  865 
*  ftr  lofling  a  hamper  to  be  shipped  by  him,  852 

sereml  coonts  thereon,  858,  854. 
XXBL  AoAiirsT  A  Fabueb,  855 

ftr  badly  shoeing  a  horse,  lb. 
zzxm.  Against  Cabbdebs  bt  Land,  856  to  865 
ibr  loss  of  goods,  856. 
ftr  not  carrying  a  passenger,  859 
ftr  taking  more  passengers  than  defendant  ought,  whereby  plaintiff  prevented 

from  proceeding  on  journey,  &c.  860. 
Ibr  n^ligence,  and  oTertuming  coach,  whereby  plaintiff's  arm  broken,  862 
xzxiT.  AoAiRST  Cabribbs  BT  Warb,  865  to  871. 

against  captun,  on  bill  of  lading,  for  loss  of  goods,  865 

by  master  against  owner  of  goods,  Ibr  not  unloading,  whereby  plaintiff  lost  freight 

&0.867 
against  owner  of  goods,  on  implied  undertaking  they  might  be  lawftflly  carried,  869 

XXZT.  AoAIBBT  ATfOBfflES,  871  to  488 

ftr  negligently  conducting  cause  to  trial  without  eridence,  871 

general  count  agunst  attorney,  fbr  improperly  conducting  an  action,  whereby 

plaintiff  did  not  recover  in  it,  874 
against  an  attorney  Ibr  not  obtaining  judgment  as  soon  as  he  ought  to  have  done,  ib. 
I  ftr  not  putting  in  bail,  whereby  sheriff  fixed,  ib. 

I  ftr  not  putting  in  a  sufficient  plea,  875 

j  ftr  not  appearing,  and  suffering  judgment  against  plaintiff,  876 

I  general  count  against  an  attorney,  fbr  improperly  conducting  a  defense  to  an  actioB 

whereby  defendant  fkiled  in  it,  877 
I  ftr  not  giving  note  to  defendant  in  fbrmer  action,  to  pay  hun  8t.  6d.  per  week, 

whereby  defendant  discharged  under  insolvent  act,  878 
i  ftr  not  ascertaining  titie,  whereby  pliuntiff,  having  bought  estate,  could  not 

I  re-sen,  879 

ftr  not  taking  sufficient  security  on  purchase  of  annuity,  881 
general  count  against  an  attorney,  fer  negligence  in  investigating  security,  888 
agunst  attorney  employed  to  settie  debt  due  to  phuntiff,  fer  not  accounting  ft 
monies  received,  ib. 
DECLARATIONS  ik  DEBT. 

I.  Bbginniwgs  and  Gonolusions. 
declarations  in  debt  in  K.  B.  by  bill  or  latitat,  884 

OOHMON  COUIVTS. 

ftrm  of  the  indebitatus  count  in  debt,  885 

various  descriptions  of  debt,  89  to  90 

ftrm  of 'the  quantum  meruit  count  in  debt,  886 

money  lent,  886 

money  paid,  ib. 

mon^  had  and  reodved,  887 

aoQoont  stated,  ib» 

lmich,ib. 


UnV  ANALYTICAL   TABLE. 

DECLARATIONS  iv  DEBT— {continrud,) 

n.  Ob  Simple  Contbactb  888  to  894 
On  Promissory  ^oies, 

payee  against  maker,  888 
On  Bills  of  Exchange. 

debt  by  drawer  of  a  bill  against  the  aooeptor,  888 

payee  against  drawer  on  defitolt  of  acceptor,  ib. 
For  Mood  and  Canal  Calls. 

against  subscriber  on  statute  fbr  making  a  road,  for  his  siibeoription,  890 

road  calls  on  another  statute,  giving  general  form  of  declaring,  ib.  « 

for  instalment  of  subscription  towards  making  a  oaoal  under  priTato  act,  891 
in.  On  Legal  LiABiunES,  895  to  442 
On  Awards. 

on  award,  where  submisdon  by  bond,  896 

on  award  under  judge's  order,  898 
On  By-Laws. 

on  by-law  for  payment  of  money  to  College  of  Surgeons,  401 

on  a  Jamaica  judgment,  414 

on  a  Scotch  decree,  416 

on  a  judgment  recovered  in  the  Borough  Court  of  Liverpool,  ib 
For  Escapes. 

against  sheriff  for  escape  under  a  ea.  sa.  416 

against  marshal,  where  prisoner  committed  in  execution,  419  [420  a 

a  general  count  against  the  marshal  for  the  escape  of  a  prisoner  in  execution, 

against  marshal  for  escape  of  prisoner  charged  in  execution  on  judgment  in  C 
P.  removed  into  K.  B.  on  error  for  damages  in  C.  P.  and  costs  in  error,  420  b. 

against  warden,  where  prisoner  removed  by  hob.,  corp.  to  Fleet,  and  original  action 
in  K.  B.  421. 

the  like  where  original  action  in  C.  P.  and  prisoner  brought  up  before  court  and 
recommitted,  428 
lY.  On  Specialties,  424 

On  Deeds  Poll.  [424 

on  deed,  where  testator  i^^pointed  money  to  be  paid  to  plaintiff  when  testator  died 
On  Charter-Parties. 

by  owner  against  fireighter,  for  not  loading  cargo,  or  paying  frdght,  426 
On  Sea  Policy, 

against  London  Assurance  Company,  429 
On  Leases^  S^c. 

for  rent  on  a  demise,  480. 
On  AnnuUy  Deeds. 

on  annuity  deed  for  arrears  of  annuity,  488 
On  Mortgage  Deeds. 

on  mortgage  by  lease  and  release  for  principal  and  interest,  484 

the  like  in  a  shorter  form,  486 
On  Bonds  Generally, 

on  a  money  bond  in  K.  B.  486 

on  like  in  C.  P.  487 

on  Jamaica  bond,  488 

counts  on  several  bonds,  489 

excuses  for  profert,  ib. 
On  Bonds  slating  Condition, 

observations  in  general,  as  to  440 
On  Bastardy  Bonds ,  440  h 

on  bastardy  bond  1^  Buooeedmg  overseers,  ib. 


ANALYXXCAJd   lABU  1X9 

DECLARATIONS  a  DEBT— (con<tntt€<f.) 
rF.  Oh  Spbcialtieb — (conHnuetL) 
On  Annuity  Bandit 

on  one,  442 
On  Bonds  to  Replace  Stock. 

on  bond  to  replace  stook,  and  pay  diyidends,  448 
On  Bond  to  perform  Covenant  in  another  Indenture 

on  one,  444 
On  Bail  Bonde. 

\(y  assignee  against  principal  or  bail,  tot  gait  in  K.  B.  by  lull,  445 . 

the  like  on  bafl  bond  in  a  P.  461 
On  Replevin  Bonde, 

by  assignee  of  where  prooeedingp  remoTed  by  ze.  &.  lo.  into  K.  B.  and  plaintiff 
gained  a  Tcrdict,  457  [court,  462 

the  like  where  bond  foifeited,  by  replmn  suit  not  being  prosecuted  in  county 

the  like  where  party  replevying  leTied  his  plaint,  bat  was  afterwards  nonprossed 

for  not  declaring,  462 
On  Bondt  relating  to  Pmrtiea*  Character  ^  emng  and  being  eued, 

by  baron  and  feme,  on  bond  given  to  feme  befero  ooTertore,  464 

by  surviving  obligee  against  obligor  in  E.  B.  ib.    ^ 

by  the  assignees  of  a  bankrupt's  oblige  against  obligor,  465 

executor  of  obligee  against  obligor,  465 

by  an  administrator  in  E.  B.  466 

against  baron  and  feme,  on  bond  given  by  feme  before  oovertore,  467 

•gndst  an  exeoator  or  administiator,  467 

against  an  heir,  on  the  bond  of  his  anoestor,  ib. 

against  an  hdr,  and  the  devisee  of  the  obligor,  468 

at  suit  of  a  treasurer  of  a  friendly  society,  established  before  the  10  Qeo.  4.  o.  56, 
and  not  conformed  according  to  that  act,  470 
T.  Ov  RECORO0, 472  to  487 
On  Reeognixancee  of  Bail, 

on  recognimnce  of  bail  by  bill  in  K.  B.  472 

the  like  where  action  against  principal  was  by  original,  474 

on  reoognianoe  of  bail  in  C.  P.  475 

on  recognisance  taken  before  C  J.  at  Chambers,  477 

on  leoognimnoe  of  bail  in  error,  given  in  G.  P.  at  Lancaster,  478 

on  recognizance  of  bail  in  error  in  C.  P.  taken  before  a  judge,  479 

on  recogninnce  of  bvl  in  error  from  £.  B.  or  £xchequor,  ib. 

on  recognisance  taken  before  commissioner  in  country,  429  a 
On  Judgments. 

on  final  judgments  in  assumpsit  in  E.  B.,  C.  P.  or  Bxahaqoer,  462 

the  like  on  judgment  in  debt,  484 

on  judgment  for  defendant  on  verdict,  ib. 

the  like  on  other  judgments,  ib.  [name,  ib 

on  a  judgment  recovered  by  bill  in  E.  B.  when  defendant  was  sued  by  a  wrong 

by  baron  and  feme,  against  baron  and  feme  administratrix,  on  judgment  against 
intestate  revived  Jt>y  scire  fedas,  suggesting  devastavit,  ib 

on  Irish  judgment,  486 

by  oonusee  of  Irish  judgment,  487 
rv.  On  Statutis.  . 

By  party  grieved, 

hmdkrd  against  tenant,  on  4  Geo.  2.  e.  S8, 49B 

on  11  Geo.  2.  o.  19.  bl  18,  495 

on  11  Geo.  2.  c.  19.  a.  8,  495a 

VOL.n.  D-    * 
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DECLARATIONS  m  DEBT— (conh'niieii.) 
V.  Oh  8tatdtb8 — {continued.) 

By  party  grieved — {continued.) 

on  9  Ann.  c  14.  s.  2,  495,  c 

on  82  Geo.  2.  c  28,  s.  1  &  12,  with  count  on  28  Hen.  8,  c.  9,  601 

on  29  EUz.  c.  4.  and  48  Geo.  8  c  46.  b.  5,  604  ' 

on  17  Geo.  2.  c.  8.  s.  8,  604a 
By  Common  Informer. 

on  28  Hen.  6.  c.  9,  509 

on  12  Ann.  8.  2.  o.  16,  512  to  516 
DECLARATIONS  in  COVENANT. 
On  Apprentice  Deeds. 

against  fiitfaer  for  apprentice  abfsenting  Mmsel^  517 

by  apprentice  against  master,  519 

by  apprentice  agiunst  exeentor  of  master^  522 
On  Jirtielee  of  Agreement 

between  co-partners  in  trade,  524 
On  Deeds  of  separate  Maintenance. 

by  trostee  against  bnsband  for  maintenance,  526 
On  Charter-parties. 

by  owner,  for  freight  and  demurrage,  528 

the  like  for  not  loading,  and  non-payment  of  pilotage,  581 

by  freighter  against  owner,  588 
On  Policies.  [death,  536 

against  fire,  by  executors  of  insurer  against  8eoretaa7  of  lire  ofl^,  on  loss  after 

on  lives,  against  Royal  Exchange  Company,  541 
On  Deeds  of  sale  of  Real  Property. 

by  heir  of  purchaser  against  executor  of  husband,  on  coTenant  for  frirther  assv  • 
ance,  and  for  not  levying  a  fine,  543 

against  vendor  for  breach  of  good  title,  pUuntOT  ejected,  546 
On  Leases. 

by  lessor  against  lessee  for  rent.  549 

by  lessor  against  lessee  for  not  repairing,  552 

by  assignee,  executor  or  hdr,  &o.  of  lessor,  against  lessee,  552  h 

by  lessor  against  assignee  of  lessee  for  rent,  lb. 

lessor  against  aamgnee  of  lessee  for  not  repainng,  with  averment  of  plaintiff  ^s 
performance  of  a  condition  precedent,  552  c 

breach  for  non-payment  of  galage  rent  of  coal  mines,  557 

breach  ftnr  ploughing  up,  &c.  whereby  £5  per  acre  forfoited,  fib. 

breach  for  not  insuring,  558 

by  lessee  for  not  paying  quit  rent,  559 

by  lessee  against  lessors  for  quiet  eigoyment,  lb. 

breaches  in  general,  559  a 
TOU  Pleaded. 

tenure  if  free  burgage,  560 
Ettate  and  Quantiiy  of  Interest 

indaoement  that  lessor  was  seiied  in  fte-rimple,  lb. 

seisin  in  fee,  &c.  in  husband  and  wife  in  right  of  wife,  56 

seisin  in  tail,  562 

seisin  'for  life,  lb. 

tenaaoy  by  curtesy  or  by  dower,  568 

by  assignee  or  leesor,  being  a  termor,  against  lessee,  564 

by  executor  of  leesor,  being  a  termor,  against  lessee,  for  a  breaoh  of  oovenant 
after  testator's  death,  565. 


ANALYTICAL  TABLE.  XZVU 

PECLAKATI0N8  i»  COVENANT— (conhnu^rf.) 

Estate  and  Quantity  of  Interest — {continued,) 

•gainst  exocutor  of  leasee  fi)r  a  breach  of  oovenant  after  his  death,  605  a 

bj  exocntor  of  lessor  in  another  case,  665 
Estate  and  Time  of  Enjoyment, 

seisin  in  fee  in  reyersion,  568 

interest  in  a  term  to  commence  in  futurOt  ib. 

remainder  in  fee  in  a  copyhold,  560 
Estate  and  J^Tumber  cf  Owners^ 

estate  in  severalfy,  569 

estate  in  joint  tenancy,  and  death  of  one  and  sole  seisin  of  surviYor,  670 

estate  in  corpaicenary,  ib. 

tenancy  in  common,  571 
Mode  of  acquiring  the  Title 

by  descent  in  fee,  571 

by  marriage,  578 

by  feoffinent,  ib. 

by  lease,  574. 

by  assignment  of  a  term  to  the  plaintiff  675 

by  surrender  of  a  leasehold  interest,  676 

by  covenant  to  stand  seized  to  uses,  676 

by  bargain  and  sale  enrolled,  ib. 

by  lease  and  release,  578 

by  fine  levied  by  husband  and  wife,  of  inheritance  of  wife,  680 

the  like  with  proclamations,  582 

deed  to  lead  the  uses  of  recovery,  and  recovery,  accordingly,  ib. 

the  like  more  fbUy  pleaded,  588 

wirxender  to  the  use  of  will,  and  death,  and  presentment  thereof,  and  admissioa 
of  devisee,  686 

title  by  devisee  in  fee  simple,  691 

tiUe  to  a  chattel  real  by  will,  592 


DECLARATIONS  w  DBTINUB. 

,       first  count  on  a  bailment  to  re-deliTer  bn  request,  598 
second  eoont  on  a  supposed  finding,  594 
licit !  nd  detinue  in  the  same  declaration,  595 


DECLARATIONS  in  CAi^E.  >    ^  r,   kc^ 

beginnings  and  conclusions  of  declarations  in  case  or  trover  m  K.  B.  596 

the  like  in  C.  P.  ib. 
.  For  Tobts  xo  thb  Pebsoh. 
For  keeping  mischievous  Animals,' 

f  .  k  eping  a  dog  used  to  bite  mankind,  59C 

for  keeping  a  dog  used  to  bite  sheep,  &c.  698 
For  public  J^isances. 

for  nuisance  in  a  public  street,  whereby  plaintiflf 's  carriage  was  overturned,  598 

for  keeping  a  hole  (which  led  to  the  defendant's  <5!ellar)80  badly  covered  that  plain- 
tiff fell  down  and  broke  his  leg,  599 

for  obstructing  a  public  highway,  599 
FtiT  malicious  Vrosect  .  *         «* 

for  maUcious  arrest,  where  former  suit  ended  on  payment  of  money  mto  court 

the  like  where  first  suit  discontinued,  605 
the  like  where  first  suit  non-prossed,  606  • 


XXVni  ANALTTIOAL  TABLE. 

DECLARATIONS  in  CASB—icoTUinued.) 

I.  Fob  Toetb  to  the  Pebbon — {continued.) 
JPbr  nuUicioiu  ProsecuHont — {conHntied), 
the  like  where  yerdict  for  defendant,  606 
caae  by  plaintiff  against  defendant  and  his  attorney,  fbr  not  releasing  plaintiff 

out  of  prison  after  satisfiustion  of  debt  and  costs,  &o.  606 
fbr  malicious  charge  of  f^ony  before  a  justice,  606  a 
for  malicious  exhibiting  articles  of  peace  at  quarter  sessions  against  plaintiff,  in 

consequence  of  which  he  was  arrested  .on  a  warrant  of  the  justices,  and  obliged 

to  find  sureties  and  enter  into  recognizance  to  appear  at  ft  fttture  time,  that  he 

did  appear  but  was  not  proceeded  agabist  and  discharged,  612 
for  maliciously  procuring  sesirch  warrant,  and  caused  plaintiff 's  house  to  be 

searched  for  stolen  goods,  612  a 
fbr  malicious  prosecution  of  indictment  for  perjury,  612  <{ 
fbr  malicious  prosecution  of  indictment  fbr  assault,  614. 
good  second  count,  616 

for  maliciously  issuing  a  commission  of  bankruptcy,  617 
For  LibeU, 
for  a  libel,  indirectly  aocusbig  plaintiff  of  perjiory  or  other  specific  o&nse,  629 
second  count,  624 
third  count,  625 

for  a  libel  directly  accusing  plaintiff  of  a  theft  or  other  specific  offense,  627 
for  a  libel  imputing  no  specific  offense,  or  imputing  want  of  moral  conduct,  627 
for  a  Ubel  of  plaintiff  in  his  profession  as  an  attorney,  for  a  libel  upon  himself 
-  and  another,  in  his  mode  of  conducting  commission  of  bankruptcy,  629 
for  libel  upon  plaintiff  in  his  employment  as  a  servant  against  his  master,  in  a  let* 

ter  to  a  person,  who  in  consequence  reftised  to  take  him  into  his  service, 
for  a  libel  in  a  newspaper,  682 
for  a  libel  in  a  letter,  ib. 

for  a  libel  containing  distinct  passages  of  libellous  matter,  682 
For  Slander, 
for  slanderous  words,  indirectly  accusing  plaintiff  of  a  specific  t^ense^  688 
second  count,  636 
for  charging  plauitiff  with  perjury  on  the  execution  of  a  writ  of  inquiiy,  with  a 

special  inducement  to  explain  the  words,  687  ^ 

for  slanderous  words,  directly  acenong  the  plaintiff  of  peijuiy  or  other  specific 

offense,  688 
•  second  oounf,  689 
for  words  slandering  plaintiff  in  his  office  ^  as  for  aocumng  a  justice  of  peace  with 

having  pocketed  fines  forfeited  by  persons  convicted  by  him,  640 
for  word^  slandering  plaintiff  in  his  profession  as  for  slandering  an  attorney,  641 
for  accusing  a  governess  of  fornication,  6416 

for  words  slandering  plaintiff  in  his  trade,  as  by  calling  him  a  rogue,  &c.,ib. 
second  count,  641  d 

for  words  imputing  insolvency  to  plaintiff  in  the  way  of  his  trade,  641  d 
by  the  keeper  of  bathing  rooms,  for  words  imputing  a  propensity  to  commit  an 
unnatural  crime,  spoken  in  answer  to  a  question  put  to  defendant  by  a  third 

person,  641/ 
seoond  count,  641  g 

tat  slander  actionable  only  by  reason  of  special  damage,  641  g 
Bpeoial  damage  that  plaintiff  lost  acquaintances,  &c.  641  { 
for  slander  of  iitle^  in  procuring  a  third  person  to  attend  Kt  a  poblio  auction  room, 

and  slander  pluntiff  *6  titie  to  the  estate  he  was  about  to  sell  there,  641  % 
leoond  oount,  641  j 


ANALYnOAL  XABLB.  .    VflX  ^ 

DECLARATIONS  in   CASE— (conhnii«i.) 

L  Poa  Torts  to  the  Pkbson — (etnttinued.) 
For  Slander — {continued.) 

for  saying  to  a  person  who  was  about  to  Wre  plaintiff's  sWp,  that  she  was  broken 

and  unfit  to  proceed  to  sea,  whereby  he  refyised  to  hire  ship,  641  k 
fcr  slander,  where  the  words  are  spoken  ironieally^  641  k 
hr  dander,  where  it  is  to  be  collected  from  question  and  anewer,  641 1 
For  Criminal  ConvenoHon. 

precedent  for,  642 
For  Debauchinj   Daughter,  Servant,  4r^. 

precedent  for,  648. 
,  F>r  enticing  away  ApprenHce»,  ifC. 
by  master,  for,  646 
Ibr  harboring,  646 
For  CcareleMs  Driving. 

against  stage-coach  owners,  ibr  OTerloading,  &o.  whereby  coach  upset  and  plain* 

tiff's  leg  broken,  647 
against  proprietor  of  stage-coach,  Ibr  negligently  driving,  whereby  coach  was 
overturned,  and  plaintiff's  wifb  so  much  hurt,  that  she,  after  being  ill  for  some 
time,  died,  650 
against  owner  of  coach,  fbr  the  negligence  of  his  servant  in  driving  same  against, 
plaintiff's  gig,  and  upsettitig  him,  &c.  650  a. 
Against  Inn-J^eepere. 

against  innkeeper  for  refbsing  to  lodge  plaintiff,  668 
n.  For  torts  to  Personal  Property. 
Against  Carriers  by  Land, 
hr  loss  of  a  box,  651 

for  not  carrying  within  a  reasonable  time  a  box,  658  [passenger,  ib. 

against  coach  proprietors,  for  loss  of  a  parcel  which  they  engage  to  caiTv  with  a 
second  count  stating  termini  of  journey  with  lees  particularity,  658 
third  count  merely  stating  that  defendants  had  plaintiff 's  parcel  to  carry  to  its 
destination,  without  describing  them  as  coach  owners,  or  termination  of  journey. 
658a 
fourth  count  Ibr  not  taking  care  of  parcel  generally,  654 
for  not  forwarding  parcel,  ib. 
Against  Carriers  by  Water. 

against  captain,  under  bill  of  lading,  fbr  deviating  from  voyage,  656 
for  neglecting  unloading  goods  from  ship,  664 

against  carrier  by  water,  for  the  loss  of  goods  and  Injuring  them  in  unloading,  ib. 
agiunst  owner  of  ship  for  not  obtaining  a  cocquet,  &c.  whereby  goods  forfeited. 
Against  Innkeepers.  [665 

for  loss  of  a  box,  657 
for  refusing  to  lodge  plaintiff,  668 
Against  Attornies.  [evidence,  669 

against  attorney,  for  negligently  conducting  a  cause,  to  trial   without  proper 
general  count  against  an  attorney,  for  improperly  conducting  an  action,  669 
general  count  against  an  attorney,  for  not  causing  a  sufficient  title  to  an  estate  bv 

plaintiff,  to  be  conveyed  to  him,  per  quod  he  oould  not  ro-scll  it,  669  a 
general  count  against  an  attorney  for  negligence  in  investigating  titie,  669  h 
Against  a  Bailiff. 

ag^nst  a  broker  employed  to  disirain  on  plaintiff's  tenant,  for  negligence  m  con- 
ducting the  distress,  whereby  the  goods  were  lost  to  plaintiff,  669  r 
second  count  for  not  duly  selling  goods,  669  d 
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DECLARATIONS  ra  CASE— (coniinu«rf.) 

n.  Fob  Tortb  to  Personal  Pbopertt — {eonHmuSi,) 
Ai'ainsi  a  Bailiff— {continued,) 

third  count  finr  oardeesiieaB  generally,  669  d 
fourth  count  for  not  diBtraining,  669  c 
Against  Bailees  in  general. 

AgainBt  bailee,  for  negligence,  stating  purpoee  of  bailment,  669/         [quest,  670 

against  bailee,  without  reward,  for  not  taking  care  of  and  ze-deliTering  on  re- 

against  bailee  of  lease,  for  pawning  it,  671 

against  miller  for  mixing  com,  672 

against  acceptor  of  bill,  for  canoelUng  his  acceptance,  678 

for  selling  cow  deposited  with  defendant  as  security  for  a  debt,  674 

against  coal-meter,  for  not  properly  measuring  coals,  whereby  plainti£f  paid  for 

more  than  he  had,  676 
for  putting  plaintiff 's  mare,  taken  damage  feasant,  into  defendant's  fum-yard, 

where  it  was  gored,  678 
For  Deceit  and  MierepreeeniaMon^  SfC. 
for  a  feJse  warranty  of  a  horse,  679 
for  deceit,  on  exchange  of  horses,  681 
for  falsely  warranting  a  cable  sound,  682 

for  deceitfully  selling  a  smaller  quantity  of  coals  than  pretended,  685 
for  deceitfully  selling  land  for  greater  quantity  than  it  was,  687 
declaration  in  case,  for  misrepresenting  the  value  and  quantity  of  business,*  &c. 

done  at  public-house,  which  plaintiff  was  about  to  purchase,  and  which  he  a£> 

terwards  purchased  of  defendant,  688 
for  misrepresenting  value  of  buaness,  ib. 

for  pretending  defiendant  had  given  more  for  lease  than  he  had,  690 
for  misrepresenting  that  defendant  was  authorized  to  receive  goods  directed  to 

plaintiff 's  wharf,  whereby  plaintiff  lost  whar&ge,  691 
for  representing  plaintiff's  wagon  set  out  fh)m  defendant's  inn,  694 
by  one  fishmonger  against  another,  for  personating  him  to  a  customer,  697 
by  proprietor  of  patent  snuff,  for  selling  snuff  as  if  plaintiff's,  ib.  [669 

for  defending  ejectment  in  plaintiff 's  name,  whereby  plaintiff  imprisoned  for  costs, 
for  representing  third  person  fit  to  be  trusted,  702 
for  misrepresenting  the  character  of  a  person,  whom  plaintiff,  in  consequence, 

employed  as  his  agent,  705. 
For  negligently  Driving  Carriages, 

against  stage-coach  owner  for  his  servant's  driving  against  plaintiff 's  gig,  708 
For  negligently  navigating  Ships. 

for  running  ship  against  plaintiff's  barge,  712 
information  by  Attorney-General,  for  running  foul  of  king's  ship. 
For  illegal  Distresses, 

for  double  value  of  goods  distrained,  no  rent  due,  on  2  W.  &M.  s.  1.  c.  5.  s.  5 — 717 

for  distraining  beasts  of  plow,  and  sheep,  418 

for  distraining  tools  of  trade  when  sufficient  other  goods  on  premises,  718 

for  distraiding  more  rent  than  was  due,  719 

for  taking  excessive  distress  for  rent,  on  52  H.  8.  o.  4. — 720 

for  distraining  a  second  time  on  same  goods  for  same  rent,  720 

for  impounding  distress  uIT  the  premises,  and  not  giving  notice,  722 

for  refusing  to  restore  distress,  on  tender  of  rent  and  costs,  728 

for  selling  a  distress  vrithin  five  days,  724 

for  not  removitig  distress  within  reasonable  time  after  five  days,  724 

for  selling  under  a  distress,  without  having  goods  appraised  by  t?ro  swoxii  apprai 

sers,  726. 


ANALYTIOAL  TABLB.  XXXl 

DfiCLARAIIONS  m  CASR-~{continued.) 

iL  Foe  Tobis  to  Pkbooital  Pbofbbtt — (continued. ) 
tbrilUffol  Distresses — {continued,) 

ibr  aelling  a  growing  crop  (und^  a  distreas)  before  the  same  had  been  gathered  and 
appraised,  contrary  to  the  11  Geo.  2.  c.  19.  s.  8. — 725 

fcr  not  aelling  for  the  best  price,  725  a  [di8tE:^S8,  726 

against  a  broker,  on  57  Geo.  8.  c.  9B,  for  not  giving  a  copy  of  the  charges  of  a 

fbr  not  leaying  the  OTerplus  of  distress  with  the  sheriff,  ib. 

against  plaintiff's  landlord  for  not  indemnifying  him  against  a  distress  made  on  his 
goods  by  the  ground-landlord,  727 
Fbr  excessive  levies, 

Ibr  levying  too  mnch  on  judgment  on  warrant  of  attorney,  727  b 

second  count  fbr  issuing  fieri  faciaSf  where  nothing  due,  728 

Ibr  procuring  fieri  facias  for  more  than  judgment,  729 

against  sheriff,  fat  levying  too  much  and  selling  at  undervalue,  780 
For  Resetie  and  Pound^Breach. 

tit  rescuing  cattle  taken  damage-feasant,  782 

fixr  pound  breach,  cattle  taken  damage-feasant^  786 

ibr  rescue  of  a  person  arrested  on  mesne  process,  786. 
J'br  Escapes. 

against  sheriff  ibr  escape,  on  mesne  process,  738 

the  like  fi>r  not  arresting  on  opportunity,  740 

the  like  fi>r  false  return  of  non  est  inventtts,  ib. 

the  like  ibr  eeo^Mon  final  process,  741 

against  marshal  Sat  escape  on  mesne  process,  prisoner  removed  by  habeas  cor^ 
jwt,  ib. 

against  marshal  t»r  escape,  where  original  action  was  in  Common  Pleas,  and  de- 
fendant therein  was  surrendered  to  warden  of  fleet  in  discharge'' of  bail,  and 
thence  by  habeas  corpus  comndtted  to  the  custody  of  the  marshal,  742 

second  count,  setting  out  the  writ  and  proceedings  more  concisely,  742^ 

a  general  count  against  marshal  for  escape,  where  defendant  in  custody  on  a  sur- 
render in  discharge  of  bail,  748 

the  like  where  prisoner  in  custody  under  detainer  by  a  ikesh  plaintiff,  ib. 

against  warden,  where  prisoner  surrendered  in  discharge  of  bail,  745 
For  false  Returnsy  4rc- 

fbr  fi&lse  return  of  nulla  bona  to  fieri  facias^  748 

Ibr  not  levying,  and  for  &lse  return,  750 

fbr  iUse  return  of  Tum  est  inventus,  740 
For  not  taking  Replevin  Bond,  750 
For  taking  insufficient  Pledges  in  Replevin,  754 
For  not  assigning  Bail  Bond,  755 
For  not  obeying  Subpana, 

ibr  not  obeying  subpana  duces  tecum,  whcroby  plaintiff  nonsuited,  757 
For  infringing  Copyrights, 

tur  infringing  copyright  of  book,  750 

tur  exposing  pirated  copies  to  sale,  761 

otiier  counts,  ib. 

fbr  infringing  copyright  of  a  musical  composition,  761  a 

fbr  mfiringing  copyright  of  a  print,  762 
For  infringing  Patents. 

by  patentee  and  assignee,  764 

fbr  making  imitations,  766 
For  injury  to  Property  in  Reversion, 

fbr  injury  to  goods  in  poaseesion  of  tenant,  767 


Xmi  ANALYTICAL  TAttJB. 

DECLARATIONS  ih  CASE--i€ontinu€d,) 

ni.  FoK  TOKTB  TO  Real  Psofektt  Cokpovkal. 
To  Houses,  ^c.  in  Possession. 

Ibr  obfltructiqg  ancient  windows,  768 
second- oount  for  oontanning  nuisance,  770 

third  count  more  general,  and  npt  stating  means  of  obstraotion,  ib 
for  not  repairing  privy  adjoining  plaintiff's  house,  771 
second  count, 'for  not  emptying  cess-pool,  772 
for  manufiacturing  candles  near  a  dwelling  house,  778 
Ibr  keeping  a  slaughter-house  near  plaintiff's  school,  776 
for  cutting  down  trees  in  an  avenue,  776 

for  erecting  a  building  next  to  plaintiff 's,  so  tiiat  the  rain-water  ran  therefrom 
on  pl&intiff's  house,  and  injured  it,  and  phuntiff  thereby  lost  lodgers,  &c.  776 
To  Houses^  ^c.  in  Revtnion, 

by  reversioner  for  damage  done  to  house,  fto.  in  tenant's  possession,  778 
for  stopping  up  chimneys  in  house,  778 
For  not  repairing  Fences. 

for  not  repairing,  whereby  plaintiff's  cattle  escaped  and  were  hurt,  780 
For  JVasU 

by  reversioner  against  tenant  for  yoluntary  waste,  784 

the  like  in  another  form,  by  a  reversioner  against  tenant  who  had  quitted  premises, 

for  having  cut  down  timber,  and  committed  waste,  785 
second  count,  for  not  cutting  down  timber  as  defendant  ought  to  haTe  done,  785 
landlord  against  tenant,  for  not  cultivatmg  according  to  good  hnsibandry,  and  not 
repairing,  786  a      .' 
For  injuries  to  Water  courses. 

for  diverting  water  in  river  from  plaintiff's  mill,  786  [means,  790 

second  count,  stating  a  general  diversion  of  the  water,  without  showing  the 
for  not  keeping  banks  of  river  in  repair,  791 
'    for  widening  cuts  fVom  stream,  798 

for  removing  a  hatch  placed  to  prevent  water  running  to  a  mill,  per  quod  plaintiff 

could  not  repair  or  work  mill,  794 
for  interrupting  plaintiff  in  reversionary  right  to  irrigate  a  meadow,  794 
against  owner  of  wharf,  for  placing  tree  in  Thames,  whereby  plaintiff 's  barge 

struck,  795 
for  injury  to  navigable  canal,  whereby  plaintiff's  barges  could  not  proceed,  ib. 
for  using  more  water  to  mill  on  canal  than  necessary,  798 
IV.  For  Torts  to  Personal  Property  Incorporeal 
For  Disturbance  of  Rights  of  Common. 

of  common  of  pasture,  by  turning  Fheep  on  the  common,  799 
second  count  for  obstructing  l^c  common,  not  stating  how,  802 
of  common  in  common  fields,  cultivated  in  rotation,  &o.  ib. 
for  building,  &c.  upon  the  common,  804 
for  inclosing  part  of  thfr  common,  ib. 
for  digging  turves,  806 
for  taking  dung  off  common,  ib. 
for  putting  heaps  of  dung  on  common,  ib. 
for  trespass  on  common  with  horses,  &c  806 
for  disturbance  of  common  of  turbary,  ib. 
for  disturbance  of  common  of  estovers,  807 
Fbr  Disturbance  of  Ways. 

for  obstructing  plaintiff's  private  way,  807 

second  oount  without  showing  the  means  of  obstruotaon,  809 


ANALYTICAL   TABLB.  CXSll 

DECLARATIONS  ts  CASE^{eonH7iued.) 

17.  Fo&  Torts  to  Pebbonal  Property  Incorporeal — {continued,) 
For  l^Uturbance  of  Way — {continued.) 

third  oouDt  more  gencnil,  merdj  statizig  the  way  to  be^towudsy  &o.  810 

caae  by  reversioner,  for  obstmoting  a  way  by  building  thereon  r  ib. 
Fyir  Ditturbance  of  Ferriet,  814 
Fbr  JHsiurbance  of  a  Pewy  817 
For  Disturbance  of  a  Market. 

ibr  opening  a  new  market  thereby  disturbing  plaintiff '9  ancient  market,  818 
For  disturbance  of  Franchises,  Tolls,  Qficss,  Ferries,  ^rc.  818  h 
T.  Upok  Statdtbs, 
By  Party  Grieved^ 

on  8  Ann.  c  14,  against  aheriff,  ibr  not  learing  year*8  rent,  818  d 

on  28  H.  6.  a  0,  ford:efufflng  bail,  821 

on  Geo.  8,  against  justice,  for  refVising  bail,  825 

on  28  Elix.  c.  4,  against  sheriff  for  extortion,  827 


decurahons  is  trover. 

for  cattle,  deeds,  bonds,  bills,  notes,  bank  notes,  money,  or  good?,  835 

by  assignees  of  bankrupt,  on  bankrupt's  possession,  and  a  conversion  after  the 
bankruptcy,  887 

second  count  on  assignee's  possession,  888 

by  the  assignee  of  an  insolvent  debtor,  on  a  possession  and  conversion  before  in- 
solvent's petition,  ib.  [assignee,  8^58 

second  count  on  insolvent's  possession,  with   a  conversion,  after  plaintiff  wns 

third  count  on  the  assignee's  possession  and  a  conversion  afterwards,  ib. 

by  an  executor,  fbr  conversion  in  the  lifb-time  of  testator,  ib. 

second  count,  for  conversion  nfter  his  death,  880 

third  count,  for  trover  and  conversion  after  testator's  death,  ib. 

by  an  administrator,  on  intestate's  possession,  8iO 

second  count  on  trover  before  the  death,  and  conversion  after,  841. 

third  count  on  trover  after  death  and  before  administration,  ib. 

fourth  count  on  possession  of  administrator,  842 


DECLARATIONS  in  REPLEVIN. 

declaration  in  replevin  in  K.  B.  or  C.  P.  848 
the  like  in  a  county  court,  845 


DECLARATIONS  ih  TRESPASS. 

Comkesceuekt  asd  Conclusions. 

oommenoement  and  conclusion  in  K.  B.  846 

the  like  in  C.  P.  848 

the  like  in  G.  P.  in  a  more  concise  form,  849    ^ 
L  To  Persons. 

for  an  assault,  spit^g  in  fiice,  beating,  &c.  with  damage,  850 

second  count,  for  a  common  assault,  852 

for  firing  a  loaded  pistol  at  plaintiff,  and  wounding  him  thereby,  ib 

iht  like  for  battery,  &c.  on  board  a  ship,  ib. 

for  forcibly  excluding  plaintiff  from  vestry-room,  858 

for  preventing  plaintiff  entering  quaker's  mccting-house,  ib. 

husband  and  wife  against  husband  and  wife,  for  battory,  854 

by  husband  alone,  for  the  battery  of  his  wife,  pei  quod,  &c.  ib. 

for  criminal  oonversation,  855 

\oL.  n.  E 


XXXIV  ANALYTIOATi  TABLB. 

DECLARATIONS  in  TRESPASS— (conitnuei.) 
I.  To  Pebsons — (continued,) 

for  debaucliing  a  daughter  and  servant  in  trespaas,  856 

by  a  master,  ibr  the  battery  of  his  servant  per  quod  &o.  ib. 

for  iUse  imprisonment  and  compelling  plaintiff  to  go  to  a  police  olBoe,  857 

common  count,  for  fiilse  Imprisonment  generally,  ib. 
Ti.  To  Personal  Property. 

for  chasing  sheep,  &c.  with  special  damage,  858 

second  count,  for  chasing  sheep  or  other  cattle,  859 

for  seizing  cattle,  or  other  property,  as  a  distress,  il:^ 

common  count  de  bonis  asportatis,  ib. 

for  shooting  a  dog,  &c.  800 

trespass  for  running  defendant's  cart  against  plaintiflf 's  horse,  and  killing  it,  ih. 

for  running  a  carriage  against  plaintiff's  with  speoiai  damage,  &o.  ib. 

for  seizing  pliuntiff  *s  cart  and  horse,  &c.  861 

for  seizing  and  detaining  plaintiff's  barge,  862     - 

by  master,  for  impressing  mate  of  ship,  whereby  ship  prevented  sailing,  ib. 

for  seizing  plaintiff's  barge,  and  putting  it  adrift,  868 
ni.  To  Real  Property. 
To  Houses, 

for  trespass  in  dwelling-house,  breaking  doors,  and  seinng  goods,  868 

count  for  common  expulsion,  864 

on  stat  8  Hen.  6.  c.  0,  for  a  forcible  entry,  and  detainer,  865 

second  count,  on  possession  generally,  866 
To  Landy  tfc. 

breaking  close  grates,  and  locks,  with  carts,  &c.  and  special  damage,  11 . 

the  like,  setting  out  the  name  of  the  close,  or  its  abuttals,  868 

for  cutting  down  and  carrying  away  trees,  869 

for  laying  wood  in  close,  ib. 

for  digging  in  coal  mine,  870 

for  digging  mines,  raising  ore,  and  taking  and  converting  it  to  his  own  use,  ib. 
For  Mesne  Profits, 

for  mesne  profits,  after  reooveiy  in  ejectment,  870 
For  Hunting^  ifc. 

for  entering  with  hounds,  and  killing  deer,  873 
For  Fishing. 

for  fishing  in  plaintiff's  close  covered  with  water,  874 

second  count,  for  fishing  in  plaintiff's  several  fishery,  ib. 

third  couat,  (tit  fishing  in  plaintiff's  free  fishery,  ib. 

fourth  count,  for  catehing  plaintiff  *s  fish  generally,  ib. 


DECLARATIONS  in  EJECTMENT. 

declaration  by  original  in  K.  6.  or  C.  P.  on  a  mngle  demise,  878 

notice  to  appear  in  common  cases,  881 

notice  to  appear  on  proceedings  under  1  Geo.  4.  c.  87,  ib.  882 

the  like  in  another  form,  ib. 

declaration  in  ejectment,  on  1  Will.  4.  c.  70.  s.  76.  ib. 

declaration  by  original  on  two  demises  with  one  ouster,  ib. 

the  like  on  two  demises  with  two  ousters,  888 

the  like  on  demises  by  tenants  in  common,  &c.  885. 

declaration  by  bill  in  K.  B.  886 

on  vacant  possession,  888 

notice  to  appear  thereto,  ib. 


ANALYTICAL    TABLE.  XXX9 

MPABLANCES. 

general  impailance  bj  bill,  889 

the  like  by  original,  ib. 

imparlanoe  and  suggestion  of  death  of  one  defendant  after  declaration,  890 

special  imparlance  by  bill«  ib. 

the  like  ih  another  form,  891 

the  like  by  original,  ib. 

goieral  speotal  imparlance,  ib« 


DEFENSES. 


defisnse  on  appearance  by  attorn^,  892 
the  like  by  husband  and  wife,  ib. 
the  like,  on  appearance  by  a  feme  coyert,  ib. 
defense  by  a  person  sued  by  a  wrong  name,  ib 
defense  by  an  infimt,  898 


PLEAS  TO  THE  JURISDICTION. 

plea  to  the  jurisdiction  of  an  inferior  court,  894 

PLEAS  IS  ABATEMENT. 

plea  of  privilege  by  an  attorney  of  C.  P.  to  an  aotluu  in  E.  B.  89S 
affidavit  of  the  truth  thereof,  897 

plea  of  privilege  by  an  attorney  of  E.  B.  sued  by  latitat,  ib. 
the  like  to  an  action  by  original,  898 
eaverture  of  the  plaintiff,  899 
eoverture  of  the  defendant,  899 

plea  that  the  contracts  were  made  jointly  with  one  another  person}  900 
non-joinder  of  a  co-obligor  in  a  joint  and  several  bond,  901 
misnomer  of  defendant's  christian  name  in  E.  B.  ib. 
ai&davit  of  the  truth  thereof,  902 
the  like  in  C.  P.  ib. 

misnomer  of  defendant's  surname  in  E.  B.  by  bill,  908 
misnomer  of  plaintiff 's  surname  in  K.-  B.  by  (ill,  ib. 
another  action  depending  for  the  same  cause  in  E.  B.  ib. 
PI£AS  ni  BAR  IS  GENERAL. 

COMHKKCKMENIS  AlTD    CONCLVSIOK8. 

1.  commencement  of  a  first  plea  when  special,  906 

2.  the  like,  where  ground  of  defence  arose  after  writ  issued,  ib. 
8.  commencement  of  a  second  or  subsequent  special  plen,  ib. 

4.  the  like  to  a  particular  count,  or  particular  trespasses,  &c.  907 

5.  conclusion  to  the  country,  ib. 

6.  conclusion  with  a  verification,  ib. 

7.  conclusion  with  a  verification  by  the  record,  ib^ 
Plsa  im  Abatbmebit  as  to  part,  akd  in  Bar  to  the  rest. 

plea  in  C.  P.  of  coverture,  in  abatement  to  part,  and  of  general  issue  and  cover- 
ture  in  bar  to  the  rest,  907 
PLEAS  ur  BAR  nr  ASSUMPSIT. 

Gkitbral  Ibsite  Aim  other  Pi jsa.1. 

general  issue  non  assumpsit,  008 

the  like  by  one  of  several  defendants,  ib. 

the  like  by  an  executor  or  admmistrator,  ib.' 

plea  that  contracts  were  made  by  defendants  jointly,  &c.  ib. 

to  a  declaration  on  a  guarantee  that  the  person  for  whom  defisndant  became  guar- 
antee was  a  feme  covert,  909 


•  •• 


XXXVIU  ANALYTICAL   TABLE. 

PLEAS  IN  BAR  IN  DEBT—icontinued) 

On  Legal  Liabiutibs — {continued,) 

plea  (to  declaration  on  debt  agaiiust  marshal  fbr  an  escape  after  debtor  had  bees 
committed  to  defendant's  custody,)  that  debtor,  after  his  commitment,  petitioned 
Insolvent  Court  for  his  discharge  from  imprisonment,  and  was  remanded  at 
plaintiff 's  suit  for  nine  months,  at  the  expiration  of  which  defendant  discharg- 
ed him,  961  a 

affidavit  on,  8  &  9  W.  8.  c  27.  s.  C,  as  to  eeeapes,  ib. 
On  Spbcialhes. 

denying  deed  being  in  defendant's  possession,  962 

escrow,  ib. 

firaud,  deed  obtained  by,  968 

duress,  menace  to  kill,  964 

battery,  and  menace  of  ftirther  battery,  ib. 

battery,  and  fear  of  mayhem,  ib. 

duress,  of  imprisonment,  ib. 

in&ncy,  966 

ooTerture,  966  * 

usury,  ib 

stock-jobbing,  that  bond  was  given  for  settlmg  differences  against  provisions  in 

stock-jobbing  Act,  968 
set-off,  968  b 

m 

to  action  on  two  bonds,  set-off  on  two  bonds,  969 
bankruptcy  of  plaintiff,  970 
statute  of  linUtations,  970 
payment  solvit  ad  diem  or  poet  diem,  974,  6 
\  Bt  Heibs,  Executobs,  &c. 

plene  adviinistravit  before  notice  of  trial,  971 

by  administrator  at  suit  of  an  administrator  of  judgment  recovered,  and  plenc 

adminieiravit  prater,  ib. 
parol  demurrer  by  an  infant  heir,  978 
•  Hen  per  descent  by  heir,  ib. 

rien  per  devise,  974 
To  Annvitt  Bonds  and  Deeds. 

to  debt  on  annuity  bond,  that  no  memorial  of  it  whatever  was  enrolled,  976 

no  proper  memorial  of  it  enroUed,  containing  the  names  of  the  witoesses,  &c. 

975  a 

to  debt  on  annuify  bond,  no  memorial  enrolled,  975  a 

no  memorial  containing  the  names  of  the  witnesses  enrolled,  ib. 

payment  of  the  annuity  on  the  days  mentioned  in  the  bond,  976 

payment  after  the  days,  ib. 
On  Arbitbation  Bonds.  ' 

no  awards  made,  977 

non-performance  by  plaintiff  of  a  condition  precedent,  ib. 

other  pleas  to  debt  on  arbitration  bonds,  &c.  978 
To  Bail  Bonds. 

no  process  in  the  original  action,  979  ' 

sheriff  not  commanded  by  latitat  to  take  defendant,  as  in  declaration  alleged,  lo. 

no  latitat  ever  issued,  ib. 

no  affidavit  of  cause  of  action  affiled,  ib. 

debt  levied  by ^, /a,  against  principal,  988 

plea  by  one  of  bafl,  that  the  bond  was  for  ease  and  fkvor,  981 

TomperuUad  diem,  982 

other  pleas,  ib. 


ANALTTIOAL  TABLB.  XZZIZ. 

TLEAS  I2C  BAB  ix  DEBT  -{continued) 
To  Replsyin  Bonds. 

reference  to  precedents,  982 
To  Bastabdt  Bonds. 
non-damnific atus,  988. 

that  womaa  remoYed  into  another  pariah,  and  ohiH  bom  there,  984 
On  Indemnity  Bonds. 

non  damnificatus,  984 

plea  that  it  was  by  plaintiff's  own  wrong  and  de&iilt,  986 

to  declaration  to  debt  on  bond  to  pay  money  and  indemnify,  that  defendant  did 
pay  and  indemnify,  ib. 
On  Bonds  fob  Perfoemance  of  CoysNANiB. 

performance  generally  of  condition,  985 

performance  of  negative  and  disjunctive  and  affirmative  oovenants,  986 

performance  generally  of  oovenants  in  another  deed,  ib. 

the  like  in  a  more  condse  form,  987 

performance  specially,  988 

excuse  of  performance,  ib. 

plea  that  plaintiff  discharged  defendant  ftom  performance,  989 

non-performance  by  plaintiff  of  a  condition  precedent,  ib. 
On  Chabibb  Pabtibs.  [her  outward  voyage,  900 

to  acdon  for  not  shipping  cargo,  that  ship  was  unseaworthy,  and  detained  on 

that  Bhip  did  not  stay  at  loading  port  sixty-five  running  days,  991 

that  plaintiff  refused  to  receive  cargo,  ib. 

that  defendants  did  load  cargo  aboard,  992 

that  ship  departed  before  expiration  of  time  appointed,  ib. 

On  LdKASEB  AND  DrKISBB. 

no  rent  in  arrear,  998 
eviction,  ib. 

by  lessee,  assignnent  of  the  term  to  a  third  person,  ib. 
by  an  assignee,  assignment  of  term  before  rent  became  due,  994.  « 

On  Bbooonizanoeb. 
nul  tid  record,  994 
no  CO*  9a.  996 

death  of  principal  before  return  of  ca.  sa.  ib. 
on  a  recognizance  of  bail  in  error  that  puis  darrein  continuance^  that  debt  was 

levied  by^I.  /o.  on  the  principal,  99f5 
other  pleas,  ib. 

On   JUDOICENTB. 

payment,  996  a 
other  pleas,  ib. 
On  Siatttteb.  • 

to  action  for  bribery,  prior  suit  depending  for  same  offenses,  006  a 

another  action  for  same  offense  compounded  by  rule  of  court,  008 

former  conviction  for  the  same  offense,  009 

^dgment  recovered  by  another  person  for  the  same  identical  offenses  and  penal. 

ties  as  in  plaintiff's  suit,  1000 
non  eti  factum,  1001 

after  craving  oyer,  ib. 


FLEAS  Df  BAR  in  COVENANT  qeneballt. 
plea  of  payment,  1001 
performance,  ib. 
lioenaet  ib 
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PLEAS  IN  BAR  IN  COVENANT  QKsmALLY-^icontinued) 

accord  and  satisfiustion,  1002 

obeervations  thereon,  ib. 

tender  as  to  part,  1002 

set-off,  ib. 

babble  act  and  indenture  Yoid  atoommon  law,  being  made  fbr  fturtfaering  a  scheme 
injurious  to  the  public,  1002 
On  Appbentice  Deeds. 

to  action  on  mariner's  indenture,  that  defendant  deserted  plaintiff's  serTit'C. 
1003 

to  action  on  articles  that  defendant  did  provide  board  and  lodging,  1004 

that  plaintiff  absented  himself,  1005. 

that  plaintiff  absented  himself,  and  traversing  discharge,  1006 
On  Charter  Parties. 

for  demurrage. that  defendant  did  not  keep  ships,  &o.  1007. 

for  freight,  &c.  that  ship  was  not  staunch,  &c.  1008 

that  defendant  did  send  goods  along  side  the  vessel  in  time,  ib. 

payment  in  satisfaction,  1009  « 

denying  defendant's  keeping  ship  on  demurrage  over  the  time,  ib. 
On  Policies  of  Insurance. 

several  pleas  to  covenant  on  policy,  that  policy  void,  &o.  1009  to  1017 
On  Leases. 

tender  of  rent  on  land  before  sun-set,  1018 

that  lessor  was  seized  for  life,  and  not  in  fee,  1019 

plea  by  assignee  traversing  assignment,  ib. 

premises  not  out  of  repair,  id. 

bankruptcy  under  6  Geo.  4.  c.  16.  s.  75.  that  defendant's  aasigneeB  accepted  the 
lease,  1019 
Other  Plbab  in  Qenebal,  ib« 


PLEAS  IN  BAR  IN  DimNUE. 

general  issue  non  detinei,  1023 

that  person  under  whom  plaintiff  claims  was  not  lawMly  possessed  of  inden- 
ture, ib. 
that  third  person  pledged  deed  to  defendant,  ib. 
justifying  detention  of  lease,  &c.  as  trustee,  1026 
that  lessee  assigned  lease  to  another,  who  assigned  to  defendant,  1026. 
at  the  suit  of  assignees  that  deeds  were  deposited  with  bankrupt  as  a  security,  1027 
at  the  suit  of  assignees  denying  bankruptcy,  1028 
that  bankrupts  were  not  lawfully  possessed,  ib. 

that  bankrupts  did  not  deliver  to  defendants  the  bills,  Ac  ib.  [&c.  ib. 

that  bankrupts  assigned  over  the  interest  in  ship,  and  delivered   bill  of  sale, 
plea  traversing  possession  of  plaintiff  as  assignee,  1029 


PLEAS  IN  BAR  IN  CASE. 
In  General. 

general  issue  in  case  or  trover  by  one  defendant,  1080 

the  like  by  several  defendants,  ib. 

plea  of  general  bsue  by  solicitor  of  customs  on  behalf  of  the  king  under  9  .Goo. 

4.  c.  25,  ib. 
confessing  causes  of  action  aa  to  part  and  general  issue  to  residue,  ib. 

statute  of  limitations,  ib. 

accord  and  aatisfhxstion,  1031 
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PLEAS  in  BAR  IN  CASB— {continued.) 
Fob  Slakdkb. 

tiiat  plaintiff  was  guilty  of  Uieft»  1081 

that  plaintiff  was  guilt|r  of  peijiuy,  1088«  1037 

that  plaintiff  WM  insolvent,  1084 

defendant  merely  a  repeater  of  the  slander,  1035 

plea  justifying  truth  of  part  of  libel  set  fbrth  in  dechuration,  charging  plaintiff  a 
proctor,  with  haying  been  suspended  three  times,  ib.  a 

that  defendant  instituted  proceedings  by  way  of  complaint,  1086  a 

that  letter  was  sent  to  commanding  officer  that  plaintiff  might  be  brought  to  a 
court-martial,  1087 

plea  (to  declaration  for  libel  accusing  plaintiff  of  perjury,)  that  plaintiff  did 
perjure  himself  in  his  answer,  ib. 

for  saying  plaintiff's  ship  was  not  sound,  that  it  waa  not,  1040 
At  the  Suit  of  Exbcutobs,  &c. 

pleas  in  trover  that  administration  is  void,  &o.  showing  how,  1040 
ATOWRLES,  &c.  in  REPLEVIN. 
In  General. 

non  eepUt  1042     ' 

conmienoement  of  an  avowry,  ib. 

commencement  of  a  cognizance,  1042 

commencement  of  an  avowry  by  one,  and  cognijsance  by  another,  1048 

commencement  of  second  avowry  or  cognizance,  ib. 

oonclusbn  of  an  avowry  or  cognizance,  ib. 

plea  in  bar,  property  in  defendant  or  a  stranger,  1044 

the  like  in  another  form,  ib. 

eepU  in  alio  loco,  with  avowry  Ibr  return,  1046 

that  defoidant  took  the  cattle  damage  feasant  in  another  close,  1047 
FoK  Rent. 

common  avowry  or  cognizance  fixr  rent,  on  11  Geo.  2.  o.  19.  s.  22, 1047 

the  like  in  a  more  general  form,  1048 

avowry  where  part  of  the  rent  has  been  satfsfied,  ib. 

the  like  in  another  form,  being  a  cognizance,  1049 

the  like  in  another  form,  1050 

cognizance  for  a  quit  rent,  ib. 

cognizance  where  rent  payable  at  »o  much  per  acre,  &o.  1061 

avowry  where  goods  distrained  under  8  Ann.  c.  14,  ib. 

und^  distress  for  rent  under  common  appurtenant,  1062 

where  goods  fraudulently  removed,  1058 

for  double  rent,  plaintiff  holding  over  after  notice  to  quit  given  by  him  on  11  Geo 
2.  c  19, 1064 

cognizance  as  bailiff  of  executor  under  82  Hen.  8.  c  87, 1055 

avowry  where  part  of  the  rent  has  been  satisfied,  ib. 

by  one  tenant  in  common  for  rent  due  t^  him,  1056 

cognizance  by  him  as  bailiff  of  other  tenant,  1057 
FoK  Poor  Bate, 

avowry  for,  1057 
Fob  Damaoe-feasant, 

avcwiy  by  a  freeholder,  under  a  distress  damage-feasant,  1068 

the  like  by  a  tenant  from  year  to  year,  the  lessee  being  a  freeholder,  ib. 

the  like  as  a  copyholder,  or  as  his  tenant,  1069 
•  avowry  for  a  distress  damage-feasant  by  a  commoner,  ib. 

preacriptive  right  of  common,  1060 

Vol.  n.  F 


\ 


Xlli  ANALYTIOAI^  TABLB. 

PLEAS  IK  BAR  IN  TRESPABS. 
In  General, 

general  iasae,  1061 

the  like  by  several  defendants,  ib. 

the  like  to  part,  with  a  special  plea  to  the  residue,  ib. 

accord  and  satis&ction,  1061  a 

by  one  defendant  in  action  against  two,  aooord  and  satisfeotion  by  the  other  after 

action  brought,  ib. 
arbitrament  and  release,  1062 

judgment  by  verdict,  recorded  by  defendant  against  plaintiff  tor  same  trespasses,  ib. 
plea  justifying  under  a  commission  of  bankruptcy,  1062 
tender  of  amends  by  officers  of  excise  or  customs,  1068 
tender  of  amends  by  justice  of  peace,  under  24  Geo.  2.  c  44.  s.  2,  1065 
plea,  disclaimer  of  title  in  locus  in  quo^  and  tender  of  amends,  1066 
statute  of  limitations.  1067 
t.  To  Pebsons, 

<on  assault  demesne^  1067 

molliter  manus  imposuit  to  preserve  the  peace;  1069 

assault,  &c.  in  defense  of  fikther,  ke.  1070 

assault,  &c.  to  preserve  the  peace,  1071 

the  like,  stating  that  plaintiff  made  aa  assault  upon  a  third  person,  ib. 

correction  of  an  apprentice  fer  disobedience,  1072 

moderate  correction  of  a  seaman,  ib. 

to  a  declaration  of  assault  and  battery,  that  defendant  was  convicted  of  same 

before  two  justices  under  9  Geo.  4  o.  81.  s.  27,  28,  and  therefore  defendant 

released  fh>m  action,  1078 
Defense  of  Possession, 

molliter  manus  imposuit  to  turn  defendant  out  of  plaintiff  *s  house,  1078  a 
the  like  of  a  public  house,  1074 
the  like  in  resistance  of  plaintiff's  entry,  1075 
defense  of  possession  of  a  close,  ib. 
Imprisonment  without  process, 

plea  by  two  defendants,  that  plaintiff  committed  breach  of  peace  in  house  of  one, 

and  that  other,  as  constable,  took  plaintiff  l)efore  a  justice,  1076 
the  like  in  a  more  concise  form,  by  the  private  person  only,  1080 
plea  justifying  imprisonment  of  plaintiff  and  taking  him  before  magistrate  he 

having  been  guilty  of  a  felony,  on  7  &  8  Geo.   4.  c   29.  s.  47,  as  a  clerk,  in 

embezzlement  of  defendant's  property,  ib. 
plea  justifying  imprisonment  of  plaintiff  on  suspicion  of  felony,  1081 
Imprisonment  under  process, 

arrest  by  sheriff's  officer,  &c.  under  latitat,  against  plaintiff,  1089 

the  Hke  by  sheriff  or  officer  to  whom  writ  was  directed,  1087 

justification  by  attorney  under  a  ca,  sa,  1088 

the  like  by  a  sheriff 's  officer  under  a  ea.  sa,  1089 

plea  justifying  the  imprisonment  of  plaintiff  by  defendant  as  an  officer  of  the 

Palace  Court,  on  a  ea.  sa,  issued  out  of  that  court,  1091 
justification  under  warrant  of  magistrate  for  an  assault,  ib. 
n.  To  Personal  Pbopertt, 

justification  of  «  distress  of  cattle  damage  feasant,  1092     * 

justification  of  removal  of  goods,  encumbering  close,  1004 

justifying  removing  tunnels,  &c.  on  the  ground  that  they  were  withdrawing  water 

from  a  public  river,  ib. 
justifying  trespasses  under  a  distress  for  rent,  1094 
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njSAS  IM  BAR  IN  TRESPASS— (continued) 

u.  To  Personal  Property — {continued,) 

justification  of  taking  ooals  under  preBofiptive  right  to  port  dutiee,  1094  a 

jnstifyiDg  killing  dog  ibr  worrying  sheep,  1097 

pleM  to  trespass   fbr  running  defendant's  gig  against  plaintiff's  mare,  that 
defendant  was  driving  the  gig  along  the  highway,  leaving  sufficient  room,  and 
that  the  mare  was  so  badly  managed  and  so  unruly,  that  thereby  the  accident 
happened,  lb. 
m.  To  Real  Propertt. 

liberum  ienementuniy  enumeratiiig  the  trespasses,  1097  a 

the  like  in  a  more  ooncise  form,  1099 

BQsin  in  fee  by  a  copyholder,  1100 

justification  by  tenant  for  years,  giving  color  to  plaintiff,  1101 

the  like  by  a  tenant  from  year  to  year,  1102 

justifying  cutting  trees,  because  overshading  defendant's  garden,  &o.  ih. 

defect  of  fences,  1108 

leave  of  license,  1106 

fer  fishing,  that  locus  in  quo  was  defendant's  freehold,  lb.- 

the  Uke  that  the  fishery  was  defendant's  several  fishery,  1107 

the  like  that  the  defendant  has  a  fr-ee  fishery  in  the  fishery,  1108 

common  of  fishery,  ib. 

locue  in  quo  a  navigable  river,  and  a  public  right  to  fish  therein,  ib. 

plea  by  a  freeholder  a  prescriptive  right  of  common  of  pasture,  1109 

common  of  estovers,  &o.  1115 

public  way  fer  carriages,  &c.  1116 

pleajustifying  defendant's  entering  plaintiff's  dose  and  breaking  gates,  &c.  be- 
cause a  highway  adjoining  was  out  of  repair,  and  continued  impassable,  where- 
fere  defendant,  through  necesedty,  entered,  &e.  1118 

private  way  by  prescription  by  a  freeholder,  1118  a 

prescriptive  right  of  way  that  defendant  has  closes  at  both  ends  of  way,  1120 

private  way,  by  non-existing  grant,  1122 

the  like  in  another  ferm,  1128 

the  like  of  necessity,  1126 

the  like  by  tenant  under  a  lease,  or  from  year  to  year,  1127 

.  a  private  right  of  way  under  a  local  inclosure  act  and  award,  ib. 

the  like  to  a  well  to  take  water  by  prescription,  1127  b 

entry  to  take  tithe,  1128 

plea  justifying  pulling  down  a  wiUl  because  it  obstructed  and  darkened  an  an- 
cient li^ht,  1180 

plea  justifying  entering  plaintiff's  close  and  taking  away  gelding,  that  plaintiff 
had  forcibly  taken  it  away  from  defendant,  1140 

entry  under  a  latitat,  ib. 

the  like  under  a  fi.  fa,  against  the  plaintiff,  1132 

the  like  under  Vkfi,  fa.  agunst  another  person,  1184 ; 

the  like  by  a  sheriff  under  a  fi,  fa,  1185 

by  surveyor  under  highway  act,  18  Qeo.  8.  c.  78,  1186 

justifying  entry  to  make  distress  on  goods  frtiudulently  removed,  1187 


PLEAS  IH  BAR  nr  EJECTMENT. 
.  general  issue,  1141 


REPLICATIONS  ik  ABATEMENT. 

to  plea  of  coverture,  denying  the  fiust,  1142 


Zliv  ANALTTIGAL  TABLE. 

KEPLICATIONS  ur  ABATEMENT>-(conh'nu6d) 

to  plea  of  nonjoinder,  that  the  defendant  alone  oontraoted,  1142 

to  a  plea  of  misnomer,  defendant  known  as  well  by  one  name  as  other,  ibw 

to  a  plea  of  misnomer,  estopped  by  putting  in  bail,  1148 

entry  of  c€Ut€tur  villa  vel  breve^  lb. 


REPLICATIONS  IN  BAR, 
In  General. 

estopped,  1144 

special  nrniliUry  ib. 

oommenoement  of  replication  to  special  plea,  called  prtelvdi  non^  1146 

the  like,  suggesting  the  death  of  one  of  the  defendants,  ib. 

conclusion  to  the  country,  ib. 

conclusion,  with  a  verification  in  assumpsit,  ib. 
In  Assumpsit. 

to  plea  of  usury  to  an  action  on  a  bill  of  exchange  that  bill  was  indorsed  to  plain- 
tiff without  knowledge  of  usury,  and  for  value,  &c.  1146 

denial  of  the  infhncy,  1146 

to  plea  of  infiincy,  that  meat,  &o.  were  necessaries,  and  noL  pros,  to  residue,  ib. 

ratification  after  deftodant  came  of  age,  1147 

the  like  in  another  ferm,  1148 

to  plea  of  alien  enemy  that  plaintiff  resides  here,  ib. 

to  bankruptcy  that  defendant  promised  after  his  bankruptcy,  ib. 

to  plea  under  bankruptcy,  that  plaintift  elected  to  come  in  under  commissicii 
denial  of  such  election,  ib. 

to  plea  of  insolvency  denying  defendant's  discharge,  1149 

to  plea  of  insolvency  admitting  plea,  1150 

the  like  that  deftodant  promised  after  discharge,  ib. 

that  debt  contracted  after  discharge,  ib. 

to  pleas  of  tender,  1151 

denial  of  tender,  ib. 

nil  debit  to  plea  of  set-off,  ib. 

a  writ  issued  out  of  E.  B.,  C.  P.  or  Exchequer,  before  tender,  1162 

a  writ  with  continuances,  1158 

a  prior  demand  of  the  debt,  1154 

a  subsequent  demand,  1155 

iimiliter  admismon  of  tender,  and  award  of  venire,  1156 

to  plea  of  accord  and  satisfaction,  denial  of  delivery  of  bond,  &c.  ib. 

to  a  plea  of  delivery  of  a  bill  of  exchange  accepted  by  defendant  in  payment, 
stating  a  presentment  and  dishonor  thereof  1157 

to  a  plea  of  arbitrament,  denying  the  award,  ib. 

nuZ  iiel  record,  to  a  plea  of  judgment  recovered  in  the  same  court,  ib. 

the  like,  to  a  plea  of  judgment  recovered  in  another  court,  1158 

to  a  plea  of  judgment  recovered  denying  that  it  was  for  same  causes  of  action,  ib. 

to  a  plea  of  release,  Tion  est  factum,  ib. 

to  a  plea  of  release,  that  it  was  obtained  by  fhiud,  ib. 

to  a  plea  of  set-off,  nil  debet,  ib. 

to  setoff  on  reoogniiance,  &o.  mU  Ud  record  and  nil  debet,  Ib. 

statute  of  limitations  to  a  plea  of  set-off,  1159 

to  plea  Court  of  Conscienoe  Aak»  defendant  indebted  more  than  40<.  ib. 

to  plea  of  statute  of  limitations,  that  deftodant  did  undertake,  &c.  1160 

that  cause  of  action  did  accrue,  &c  ib. 

a  writ  sued  out  within  nx  years,  1161 

thai  plaintiff  was  abroad,  and  action  oominenoed  in  ax  jmn  after  Tetam,  1161 


AMALYTIGAL   TABLB.  x\v 

REPLICATIONS  in  BAR— (conftntiei) 
Ih  AasuicFSiT — {continued.) 

the  like,  in  another  Ibrm,  1162 

that  defendant  was  abroad,  and  action  oommenoed  in  six   years  after  return,  ib. 
replication,  in  action  bj  executors  to  a  plea  of  statute  of  limitations)  that  testator 
oommenoed  an  action  within  six  years,  which  abated  by  death,  and  that  within  ^ 
a  year  after,  the  present  action  was  commenced  by  plaintiff,  as  executor,  ib. 

other  replications  to  statute  of  limitations,  1162  a 

to  pleas  by  and  against  executors,  1168 

that  defbndant  is  executor,  ib. 

to  fiUne  administravit,  that  defendant  had  assets,  ib. 

leplication  and  award  of  inquiry  where  only  plea  of  plene  admin'utramt  is  plead- 
ed, ib. 

to  plea  fer  pUne  adminntravit  by  executor  of  executor,  1164 

tiie  like  to  a  plea  of  bonds  or  judgments  outstanding,  1166 

that  defendant  had  assets  at  time  he  had  notice  of  writ,  ib. 

that  after  exhibiting  bill,  and  befbre  plea,  assets  came  to  defendant's  hands,  ib. 

that  judgment^  recoYcred  against  executor,  were  obtained  by  fraud,  1166 

judgment  fraudulently  confessed  fer  more  than  was  due,  1167 

to  bond  outstanding,  that  it  is  fraudulently  kept  on  foot,  ib. 

replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  Toid  fer  fraud. 

to  fiUne  administravit,  prayer  of  judgment  of  assets  quando  acciderint,  ib. 

the  like  with  award  of  inqmry  where  general  issue  was  not  pleaded,  1169 

replication  to  a  plea  of  plene  administravit  prater  praying  judgment  as  to  the 
10/.  and  ayerring  assets  extra-sufficient  to  pay  the  debt,  ib. 
br  Debt. 

common  conclusion  with  aTerification,  1170 

ibr  escapes  that  defendant  of  his  own  wrong  permitted  escape,  ib. 

that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 

replication  to  plea  of  voluntary  escape  and  recaption  in  an  action  against  marshal 
that  bill  was  filed  befere  prisoner's  recaption,  ib. 

in  action  against  the  warden  to  plea  of  Toluntary  return,  that  the  bill  was  filed 
before  the  return,  ib. 

to  plea  that  deed  was  obtained  by  ftiiud,  that  it  was  duly  obtained,  1171, 

to  plea  of  duress  that  defendant  freely  executed  the  deed,  1172 

to  plea  of  in&noy,  that  defendant  was  of  age,  ib. 

to  plea  of  usury,  &c.  that  the  bond  was  legal,  ib. 

to  a  plea  of  tender,  ib. 

to  a  plea  of  set-off,  denying  setoff,  1178 

the  like  in  another  form,  ib. 

to  parol  demurrer,  confession  of  plea,  1174 

to  a  plea  of  rten  per  detcent,  that  defendant  had  assets,  ib. 

to  the  like  that  defendant  had  assets  before  commencement  of  suit,  ib. 

to  plea  of  solvit  ad  diem,  or  post  diem,  denying  the  payments,  1175. 

to  plea  that  no  award  was  made,  stating  the  award  and  breaches,  1176 

to  plea  of  ease  and  fiivor  tolxul  bond,  denying  plea,  1177 

to  plea  of  eomperuit  ad  diem,  denying  record  of  appearance,  ib. 

to  non  damnificatus  on  bastardy  bond  stating  damage,  ib. 

to  non  damnificattu  to  indemnify  bond,  stating  damage,  1178 

to  plea  of  performance  of  bond,  that  £.  F.  has  not  accounted,  1170 

the  like  stating  seyeral  breaches,  1180 

on  charter-parties,  denying  defendant's  offer  to  deUver  cargo,  ib. 

that  diip  sailed  before  expiration  of  time,  ib 


Xlyi  .    ANALYTICAL  TABLB. 

REPLICATIONS  in  BAEL^(continued,) 
On  Leases. 

denial  of  the  eyiction,  1180 

to  plea  that  plaintiff  accepted  rent  of  an  fusignee,  denial  of  plea,  1181 

to  a  plea  of  nul  tiel  record  in  the  same  count,  stating  the  record,  ib. 

the  like  in  a  different  count,  1182 

to  a  plea  on  ca.  sa,  against  principal,  setting  out  ca.  sa.  ib. 

to  plea  of  death  of  principal  before  return  of  ca,  sa,  stating  ea,  sa.  &c.  1183 

to  pleas  to  debt  on  judgments,  1184  [fraud,  ib. 

to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  was  obtained  by 

to  plea  of  former  conviction,  that  it  was  obtained  by  fraud,  ib. 
In  Covenant. 

to  plea  of  license,  denying  the  license,  1185 

other  replications,  ib. 

conclusion  with  a  yerification,  ib. 
In  Case.  $  [1186 

replication  and  award,  of  venire,  &c.  where  part  of  causes  of  action  oon&ssed, 

to  plei^  justifying  slanderous  words,  de  injuria^  ib. 

to  plea  in  trover  of  bona  notabilia  in  several  diooesses,  denying  it,  1187 


PLEAS  IN  BAR  &c.  in  REPLEVIN. 
In  General. 

1.  similiter  to  non  cepity  1188 

2.  commencement  of  a  plea  in  bar  to  an  avowry,  ib. 
8.  the  like  to  a  cognizance,  ib. 

4.  the  like  to  an  avowry  and  cognizance,  ib. 

6.  commencement  of  a  second  plea  in  bar  by  leave,  &o.  ib.    - 

6.  conclusion  to  the  country,  1189 

7.  conclusion  with  a  verification,  ib. 

8.  the  Uke  to  an  avowry  or  cognizance,  ib. 
Fob  Rent. 

traverse  of  the  demise,  1189 

no  rent  in  arrear,  1100 

that  defendant  was  not  bailiff,  ib. 

that  the  landlord  by  the  demise  parted  with  all  his  interest  in  the  premises,  leaving 

no  reversion  enabling  him  to  distrain,  ib.  ' 
payment  of  rent  to  ground  landlord,  ib. 
no  rent  in  arrear  as  to  part  and  tender  as  to  residue,  1191 
eviction,  1192 
Damage  Feasant. 

to  avowry  damage  feasant  by  fireeholder,  denial  of  his  title,  1192 
to  avowry  damage  feasant  by  tenant,  traverse  of  the  demise,  1195 
that  defendant  demised  locus  in  quo  to  plaintiff,  ib. 
to  an  avowry  for  distress  damage  feasant,  defect  of  fences,  1196 
the  like,  stating  defendant's  obligation  to  keep  a  gate  shut,  1197 
the  like,  locus  in  quo  adjoining  a  common,  1198 
that  plaintiff  had  right  of  common  in  locus  in  quo,  1199 
tender  of  amends  bcfurc  impounding,  ib. 
DECLARATIONS  in  TRESPASS. 
In  General. 

1.  precludi  non,  1201 

2.  conclusion  with  a  verification,  ib. 

to  plea  of  tender,  that  the  amends  were  not  sufficient,  ib. 


AKALTTIOAL  TABLB.  xlvu 

KBPLIGATIONS  ui  IRESPASS— (con^tnuecf.) 
In  General — {e<mtinued.) 

to  plea  of  Terdiot  recoyered  against  plaintiff,  denying  the  yeidiot  was  fbr  the  sanie 
causes  of  action,  1201 

To  PfiBSONS. 

de  injuria^  or  de  ton  tort  demesne ,  1201 

de  injuria^  to  ton  attault  demesne,  1202  [house,  ib. 

to  plea  of  ton  attault  demetne,  that  assault  was  made  to  tarn  defendant  out  of  a 

to  plea  of  deftnae  of  possession  of  close,  right  of  way  over  close,  1208 

to  justlfieation  onder  latitat  and  warrant,  protesting  issuing  of  writ  and  warrant, 
'    and  de  injuria  as  to  residue,  1204 

to  justification  onder  kUitatt  a  battery,  ko.  beoanse  plaintiff  attempted  to  escape, 
that  defendant  beat  pluntiff  more  than  was  neoeaaary,  1205 
To  Pkbsoxal  Pbopertt.  [injuria,  1206 

to  a  justification  of  distress  damage  feasant,  demise  by  £.  F.  to  plaintiff  and  de 

to  the  like,  defect  of  fences,  1206 

to  the  like,  that  defendant  converted  distress,  1207 

the  like,  under  a  fi.  fa,  that  writ  of  error  allowed,  ib. 
To  Real  PioFiftTT. 

to  Uberum  ttntnuntum  denial  of  plea,  1208 

to  liberum  titntminium,  demise  by  defendant  to  plaintiff,  1209 

to  a  plea  of  license,  denial  of  license,  ib. 

to  a  plea  of  license,  a  countermand,  1210 

to  a  plea  of  defeot  of  fences^  that  defendant  turned  the  cattle  in,  ib. 

to  tiie  like,  that  defendant's  cattle  were  unruly,  &o.  ib. 

obserrations  on  traverses  of  rights  of  common,  and  ways  in  general,  1212 


NEW  ASSIGNMENTS. 

In  AssuifPsiT. 

that  action  was  brought  Ibr  breach  of  different  contracts,  1218 
Ih  Trsbpass  to  Persons. 

to  plea  of  ton  attault  demetne,  a  different  assault,  1218 

to  justification  under  process,  imprisonment  before  issuing  prooess,  1214 
In  Tebbpass  to  Pebsonai.  Pbopertt. 

to  justification  under  a  right  of  way,  extra  viam,  1216 

that  the  com,  &c.  was  different  com,  ib. 
In  Tebbpass  to  Real  Psopsrtt. 

to  liberum  tenementum,  new  assignment  setting  out  abuttals,  1216 

the  like  of  abuttals  towards  a  place,  1217 

to  plea  of  right  of  way,  traverse  of  way  and  extra  viam^  &c.  1218 

the  like  merely  new  assigning,  ib. 


BEJOINDEBS. 

In  Geneblal. 

1.  similiter  to  replication  concluding  to  the  country,  1219 

2.  commencement  of  rejoinder  to  a  special  replication,  ib. 
8.  conclusion  to  the  country,  ib. 

4.  conclusion  with  a  verification,  ib. 
In  Assumpsit. 

(to  replication,  ante,  1146)  that  at  time  phiintiffB  discounted  bill,  they  knew  of 

the  usury  mentioned  in  the  plea,  1220 
to  replication  of  plea  of  insolvency,  that  debt  contracted  before  discharge,  ib. 
denial  that  the  goods  were  necessaries,  ib 


ylviii  ANALYTICAL  TABLE. 

BEJOIND£RRS— (conh'nti«(f . ) 

In  Amumpsit — (cantiniued,)  • 

denial  of  the  deftndant*s  oonfirming  the  promises,  1221 

to  replication  of  latitat  before  tender,  that  plaintiff  had  no  cause  of  action  at 
time  of  issuing  writ,  ib.  [that  time,  ib. 

to  the  like,  stating  the  time  when  the  writ  was  really  issued,  and  lander  before 

the  like  of  process  out  of  the  jSzchequer,  1222 

to  replication  to  plea  of  tender  of  a  prior  demand,  no  such  demand,  1123 

to  replication  of  a  sabsequttit  demand,  no  such  demand,  ib.  [  p  lymcnt,  :b. 

to  a  replication  of  payment  to  a  plea  of  set-oif,  to  a  judgment  reou\cix-d  denying 

that  the  release  was  obtained  fiiirly,  ib 

that  the  action  did  not  accrue  within  six  years  of  issuing  the  writ,  ib. 

to  replication  of  a  latitat  showing  the  time  when  it  was  issued,  and  non  assump- 
sit infra  sex  annos  of  that  time,  1224 

denying  record  of  writ,  ib. 

traverse  of  the  intent  of  issuing  the  writ,  ib. 

to  replication  that  defendant  was  beyond  sea,  &a  that  plaintiff  did  not  exhibit  his 
bill  within  six  years  of  defendant's  first  return,  1224 

to  replication  to  plea  of  Statute  of  Limitations,  in  an  action  by  eoBeoators  of  the 
action  being  brought  in  a  recent  time  after  testator's  death,  that  deftndant  did 
not  appear,  nor  did  defendant  declare  in  former  suit,  1226 

to  replication  that  assets  had  come  to  hand  since  the  exhibiting  the  bill,  denying 
the  feet,  ib.  [denying  the  fraud,  ib. 

to  replication  that  the  Judgments  against  the  defendants  were  obtained  by  fraud, 
IN  Debt. 

to  replication  stating  an  award,  denying  the  award,  1226 

to  replication  on  bastardy  bond  showing  dams^,  denial  of  replication,  ib 

to  replication  on  bond  to  account,  that  £.  F.  did  account,  ib. 


REPLICATIONS  in  REPLEVIN, 
in  general,  1228. 

similiter  to  plea  in  bar  concluding  to  the  country,  ib. 
commencement  of  a  replication  in  replevin,  1228 
conclusion  to  the  country,  ib. 
conclusion  with  a  verification,  ib. 
to  plea  in  bar  of  a  tender  of  rent,  denial  of  tender,  ib. 
0  plea  in  bar  of  a  tender  a  subsequent  demand,  &c.  1229 
•  to  a  plea  in  bar  of  a  demise  stating  a  notice  to  quit,  ib. 

to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  128v 
the  like,  denial  of  defect  of  fences,  ib. 


REJOINDER  IN  TRESPASS. 

1.  similiter  to  replication  concluding  to  the  country,  1282 

2.  rejoinder  to  a  replication  concluding  with  a  verification,  ib. 
8.  conclusion  to  the  country,  ib. 

4.  conclusion  with  a  verification,  ib. 
to  replication  of  excess  denying  the  excess,  ib. 
to  replication  of  a  demise  to  the  plaintiff,  a  notice  to  quit,  lb. 
rejoinder  in  trespass,  that  the  notice  to  quit  was  waived,  ib. 
re-asserting  right  of  way,  &c.  as  stated  in  the  plea,  ib. 

to  replication,  that  defendant's  cattle  were  unruly,  that  they  escaped  through 
defect  of  fence  mentioned  in  plea,  and  not  that  in  replication,  128(i 


AHALTTXGAL   TABLB. 

SUR-REJOINDEBa 

oommon  lonn  of  a  sor-rejoinder,  1285 

wnolusioii  to  the  ooontiy,  ib. 

oondiision  with  a  yeorifioation  in  treBpaaB»  ib. 

v^oiiider  in  replevin,  ib.  [act»  1284 

in  assumpsit,  that  debt  oontrooted  belbre  deifandant's  disoharge  cinder  insolvent 

in  trcepaaB,  that  the  notice  to  qnit  was  waiTed*  1235 


REBUTTEBS  An>  SUR-REBUTTERa 

rebutter  denying  the  waiver  of  the  notice  to  qnit,  1286 
sar-reibutter  ftmi2t(er,  ib. 


PLEAS,  fta  10  NEW  ASSIGNMENTS. 

general  issue  to  new  assignment,  1237 

commencement  of  special  plea  to  new  assignment,  ibt 

conclusion  with  a  verification,  ib. 

confession  of  trespasses  newlj  assigned,  and  relinquishment  of  the  general  issue 

to  declaration,  so  &r  as  it  relates  to  such  trespasses,  ib. 
gimilUer  to  general  issue  to  new  assignment,  1287 
commencement  of  a  replication  to  a  special  plea  to  new  assignment,  ib. 
conclusion  with  a  verification,  ib. 


PLEAS,  &0.  PUIS  DARREIN  CONTINUANCE. 

plea  in  bank,  and  before  return  of  the  venire  puu  darrein  opntinuancey  of  release 

not  at  the  assizes,  1288 
the  like  at  the  assizes,  ib. 

plea  in  bank,  by  executor  of  judgment  recovered  against  him,  1289 
pica  at  niti  prius  of  judgment  recovered  in  assumpsit,  &a  1240 
affidavit  of  the  truth  of  such  plea,  1241 
plea  at  mtting  after  term,  at  Guildhall,  of  release,  ib. 
plea  at  sittings  before  term,  adjourned  fh>m  sittings  a/lerf  1242 
plea  m  C  P.  at  Guildhall,  of  deftodant's  bankruptcy,  1248 
plaintiff's  discharge  under  insolvent  act  after  issue  joined,  1244 
plea  of  release  puit  darrein  continuance  pleaded  at  the  assizes,  1244  a 
affidavit  of  truth  ef  plea,  puie  darrein  continuance,  1245 
replication  in  bank  to  plea  of  release,  that  it  was  obtained  by  fhiud,  ib. 


I^£MUBR£B& 

To  Dbclaratiok. 

general  demurrer,  1246 

special  demurrer,  ib. 

special  demurrer  ibr  that  declaration  is  not  entitied  of  any  court  or  term,  and 

contains  repugnant  promises,  &c.  ib 
to  declaration  entitied  generally  of  term  when  cause  of  action  accrued  after  first 

day,  1247 
to  l»n  against  attorney  fi>r  not  being  entitled  as  of  the  preceding  term,  whereas 
I  cause  of  appears  to  have  arisen  since,  ib. 

i>r  being  too  general;  and  also  fbr  diters  blanks,  &c.  ib. 
frr  not  sUting  time,  &o.  1248 
I  iv  emitting  venue^  ib. 

I  to  last  count  of  declaration  fbr  not  laying  a  veuue  where  the  ofienses  are  supposed 

to  have  been  committed,  ib. 

Vol.  IL  G 
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1  ANALYTICAL  TABLE. 

DEMURRERS— (canh'nue^. ) 

To  Dbclabationb — {continued,) 

to  declarations  for  joining  ooonts  in  troTer  mad  in  aanimpnt,  1348 

to  declarations  for  not  showing  grant  of  administration,  1240. 

Ibr  laying  the  promise  to  pay  wheneyer  plaintiff  ahoold  be  reqnatei,  &<x  1260 

ibr  laying  promises  on  an  impoesible  day,  ih. 

fbr  declaring  against  ezeGntors  in  the  debti  and  detinttt  ib. 

to  debt  on  judgment  for  not  laying  venue  where  judgment  was  obtains  U  ib. 

demurrer  for  not  making  profort  of  deed,  1251 

for  not  describing  locut  in  quo  in  deolAratio&,  ib* 

not  specifying  the  number  or  kind  of  cattle  distrained,  &0.  ib 

not  stating  trespasses  committed  vi  et  armie,  &o.  ib. 

declaring  against  an  assignee  as  such,  1252 

declaring  with  quod  cum  in  trespisa,  ib. 

stating  an  assault  to  havo  been  committed  on  diTcra  days  and  times,  ib. 
To  Pleas  in  ABAmiENT. 
general  demurrer,  1264 
special  demurrer,  ib 

to  plea  of  misnomer,  **  and  the  said,  &o."  ib. 
for  pleading  a  variance  from  original  writ,  without  craving  oyer, 
to  plea  in  abatement  for  not  giving  better  writ,  ib. 

to  plea  for  beginning,  • «  and  the  said  A.  W.»  when  there  is  no  sucn  person  named 
in  the  declaration,  1266 

To  Fleas  IN  Bax. 

general  demurrer  to  plea  in  aasnmpnt,  1266 
special  demurrer  to  plea  in  assumpsit,  ib. 

in  debt,  ib. 

in  covenant,  ib. 

in  case,  1267 
'  to  an  avowry  or  cognisanoy,  ib. 

to  plea  in  trespass,  ib. 
for  not  ooncludmg  to  the  country,  ib. 

to  pleas  to  special  action  for  non-performanee  of  agreement,  ib. 
to  plea  of  nU  debet,  pleaded  to  an  action  of  assumpsit,  ib. 
that  plea  amounts  to  general  issue,  ib. 
for  pleading  non  auumj^t  infra  nx  annoe  instead  of  actio  non  accrevtt  xnrra 

tex  annoit  1268 
the  like  in  another  form,  ib. 

for  pleading  double  in  county  court  to  an  action  in  assumpsit,  1259 
that  plea  amounts  to  general  issue,  &c.  ib. 

demurrer,  to  plea,  (of  non  auumpsit,  pleaded  to  action  of.)  to  debt,  ib 
for  pleading  nU  debet  to  debt  on  bond,  1260 
for  not  answering  whole  of  declaration,  ib. 
for  not  pleading  nul  tiel  record  to  debt  on  judgment,  ib. 
for  not  setting  forth  articles  of  agreement  in  plea,  ib. 
to  plea  to  action  of  covenant  for  duplicity,  1261 

for  tendering  an  immaterial  issue,  ib.  .  ^  j.  u« ««» ^f,^ 

that  deftndLt.  ^ho«  «rt.te  i.  »  p«ticote  «.^  ta.  not  dwim  who  wen.  tta 

persons  seised  in  foe,  ib. 
in  avowry .  vaiying  as  to  place,  from  the  deotawtJom  lb. 

for  avowing  on  possessory  title  only.  ib.  ^^ 

demurwr  toapleafor  .neging  tiiat  the  tfsspm^i  to  two  wnili«the -^ 

1262 


ANALTnOAL  TABUL 
liiBUXJRSSB&— {continued,) 

To  BXPUCAIXONS. 

0BDeral  demuner  to  repUeation,  1262 
special  demuiTer,  ib. 

demmrer  to  plea  in  bar  to  reoognianoe,  H>. 
to  replication  in  repIeTin,  1268 
fi>r  attempting  to  put  in  imie  matter  of  law,  ib. 
to  replication  far  duplicity,  ib. 
16  Bbjoivdbss. 

ftr  duplicity  and  mnltifltfionsneBB,  1265 

ftr  tending  an  iarae  on  fiiot,  not  trayereed,  1266 


JOINPEBS  nr  DEMUKREIL 

joinder  in  demurrer  to  a  declaration  on  replieation  in  aasumpsit,  1267 

the  like  in  oliMr  aetioiit,  ib. 

joinder  in  demurrer  to  a  plea  in  abatement,  ib. 

in  bar  in  aaBampeit,  ib. 

in  bar  in  leptevin,  1268 


SUeOESnONS,  fte.  Ill  DEBT. 

BuooESTioNs,  &0.  ON  Statttti  8  &  9  W.  8.  c  11.  &  8. 

suggestion  on  judgment  in  K.  B.  by  defiiult  in  debt  on  bond,  stating  condition  and 

breaches  in  declaration  under  stat.  8  &  9  W.  8.  c  11.  &  8,  with  prayer  of  writ 

of  enquiiy  and  award  thereof^  1269 
the  like  in  another  Ibrm,  127C 
the  like  in  another  ftrm,  ib. 
the  like  in  C.  P.  1271 
writ  of  inquiry  in  same  case,  1278 
the  like  in  another  way,  1274 
'  the  like  in  the  common  pleas,  ib. 
inquidtion  and  return,  8  &  9  W.  8,  c.  11.  s.  8, 1276 
final  judgments  in  K.  B.  on  8  &  9  W.  8.  c.  11.  s.  8,  after  return  of  inquisition, 

1276 
the  like  in  another  form,  1277 
judgment  and  suggestion  on  8  &  9  W.  8.  where  breach  of  condition  not  stated  in 

dechiration,  1278 
the  like  on  mortgage  bond,  1279 
writ  of  inquiry  in  E.  B.  on  8  &  9  W.  8, 1280 
the  like  in  C.  P.  ib. 

judgment  on  demurrer  to  replication  in  debt,  1281 
the  like  in  another  Ibrm,  1282 
another  form  where  breaches  were  assigned  in  the  declaration  or  rephcation,  and 

final  judgment  is  stayed  till  damages  assessed,  ib. 
judgment  on  issue  of  nul  tiel  record  and  suggestion  of  breaches  not  assigned  in 

declaration  or  replication,  1288 
prayer  of  inquiry  and  award  thereof,  1284 
continuance,  ib. 
isBDe  and  suggestion  of  breaches  after  non  est  factum  on  8  &  9  W.  8.  with  award 

of  venire  tarn  ad  triandum,  quam  ad  inquirundum^  1286 


I 

I 
r 

i  the  like  in  another  form,  1286 


■oggestion  of  breach  of  condition  which  has  been  before  set  out  in  declaration  or 
plea,  with  award  of  ventre  tarn  ad  triandum^  ^c.  1287  [ib 

another  form  where  breach  of  condition  is  stated  in  declaration  or  replicntion, 
judgment  after  yerdict  and  assessment  of  damages  on  stat  8  &  9  W.  8.  c  11.  8,  ib. 
suggestion  of  three  ftirther  breaches  to  be  entered  on  roll,  in  order  to  found  tctrc 
faeiae  for  such  fhrther  breaches,  1288 


lU  ANALYTICAL  TABLE. 

SUGGESTIONS,  &a  nr  DEBT— (conftnwrf.) 

SuGGSsnoHS,  &o.  ON  Statdtb,  &a — {continued  ) 

scire  facial  fbr  three  fiirther  breaches  of  condition  of  bond  on  which  Judgment 

had  been  obtained,  1290 
declarations  where  defendants  appeared  to  second  scire  faciae^  1292 
writ  of  inquiry  thereon,  defendant  having  sufifered  judgment  in  scire  faciae,  1298 
inquisition  thereon,  1294 
final  judgment  thereon,  1295 


PLEADINGS  IH  ACCOUNT. 

Declarations  in  Aooovnt. 

by  one  tenant  in  ccmmon  against  his  co-tenmlt  1297 
Pleas  in  Account. 

that  defendant  was  not  bailiff,  1298 
that  defendant  did  not  receiTe  more  than  his  share,  1299 
that  defendant  did  not  take  the  rents  and  profits,  Vb, 
that  defendant  has  fully  accounted,  1800 


PROCEEDINGS  IN  DOWEB. 

pracipe  for  writ  in  dower,  1811 

writ  of  dower,  ib. 

writ  of  dower  where  widow  married  again,  1812 

sheriff's  warrant  thereon,  ib. 

summons  thereon,  1818 

sheriff 's  return  to  writ  of  dower,  ib 

writ  of  grand  cape,  1814 

sheriff 's  return,  1815 

plaint  or  count  in  dower,  ib. 

the  like  by  widow  and  her  second  husband^  lb. 

the  like  by  in&nt,  1816 

plea  by  in&nt  tout  temps  prist,  ib. 

plea  ne  unques  seisie  que  dower,  ib. 

plea  of  ne  unques  accouple,  1817 

replication  of  marriage  in  England,  ib. 

replication  of  marriage  in  Scotland,  1818 

plea  of  elopement,  ib. 

replication  that  she  did  not  elope,  1819. 

pleas  to  part  sole  tenancy,  to  other  part  ne  unques  seisie,  and  to  the  rest  fum 

tenure,  ib. 
form  of  issue,  1820 

postea,  finding  that  her  husband  died  seised,  the  value  of  the  estate,  &0. 1821 
judgment  after  verdict  ibr  seisin  and  damages,  1822 
the  like  where  no  damage  found,  1828 

writ  of  habere  facias  setsinam,  where  no  damages  recovered,  ib. 
entiy  of  judgment  by  de&ult,  that  husband  (Ued  seized,  and  award  of  seisin,  &o. 

1824 
'writ  of  seisin  and  inquiry  of  damages,  1825 


PROCEEDINGS  in  INTRUSION. 

writ  of  intrusion  by  hmr  of  remaindflMnan  upon  an  intrusion  after  death  of 

tenant  for  life,  1880 
declaration  thereon,  ib. 
pleas  denying  seisin,  descent,  ftc.  1882 
replications,  1886 


AITALTTIOAL  TABLB.  lji| 

PROCEEDINGS  on  WRTTS  op  ENTRY. 

TOt  of  entry  in  the  post,  1889 

declaratioo  thereon,  ib. 

writ  of  entry  in  the  post,  on  the  entry  of  a  third  person,  1840 

proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry  in  the  post,  ib 

plaint  in  nature  of  writ  of  entry  in  thejper  and  qui,  1842 

mandate  or  summons  thereon,  1848. 

directions  as  to  the  proceedings,  ib. 

other  proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry,  1844 

return  to  writ  of  summons,  ib. 

entry  of  return  of  summons,  admission  of  prochein  amU  for 'demandant,  and 

appearance  of  tenant,  1845 
mode  of  proceedmg  stated,  ib. 
count  in  same  proceedings,  1846. 
ferm  of  plaint  as  recorded,  1847 
steward's  first  summons,  1348 
admission  of  prochein  amie  for  demandant,  entry  of  return  of  summons,  of  de- 

ihult  of  tenant,  and  award  of  grand  cape,  1849 
second  summons,  1850 
sheriff's  return,  1851 
directions  as  to  proceedings,  ib. 

entry  of  appearance  of  tenant,  return  of  grand  cape,  release  of  defJiult,  count  and 
tenant's  imparlance,  1852,  8 
another  imparlance,  1858. 
tenant's  plea,  ib. 


PROCEEDINGS  RELATIVE  to  WRITS  or  RIGHT. 

pracipe  for  writ,  at  the  suit  of  husband  and  wife,  1855 

writ  of  right  quia  dominu$  remirit  curiam,  ib. 

warrant  of  the  bailiff,  1856 

the  ferm  of  bailiff's  summons,  ib. 

sheriff's  return  indorsed  on  the  writ,  1857 

return  indorsed  on  writ  of  right,  ib. 

form  of  entry  of  common  essoign,  ib. 

rule  given  by  clerk  of  the  essoigns  on  that  occasion,  ib. 
I  entry  of  adjournment  of  tenant's  essoign,  1858 

other  ftmn  of  entry  of  adjournment  of  essoign,  ib. 

writ  of  grand  cape,  ib. 
I  sheriff's  return  indorsed  on  this  writ,  ib. 

count  by  husband  and  wife  on  seisin  in  right  of  wife,  1859 

count  in  writ  of  right  on  demandant's  own  seisin,  ib. 

count  on  seimn  of  demandant's  fiither,  1860 

another  fbrm  of  count  o#  seisin  of  demandant's  ancestor,  ib. 

count  on  seisin  of  plaintiff's  fether  and  mother,  in  right  of  mother,  1361 

count  by  heir  of  devised,  ib. 

ibrm  of  demanding  riew  after  count,  1862 

the  like  in  another  form,  1868 

demand  of  view  in  another  ferm,  ib. 

writ  of  view,  ib. 

the  like  writ  of  view  in  another  ferm,  1864 

return  that  defendant  has  had  a  view,  ib. 

return  that  demandant  did  not  appear,  to  show  the  land,  1365 

entry  of  prayer  in  aid,  ib. 

plea  of  deducting  title  of  remainder-man,  and  praying  his  aid,  ib. 


Ut  akalttical  table. 

PROCEEDINGS  RELATIVE  to  WRITS  ov  BlQBT-^^conUnwd,) 
plea  praying  in  aid  and^remainder-man,  1866 
demurrer  for  pleading  aid  prayer  after  general  imparlaaoe,  1868 
Joinder  in  demurrer,  1869 
gammons  ad  juQendum  auxUium^  1870 
the  return  to  the  above  writ,  ib. 
entry  of  essoign  de  ultra  mare,  ib. 

copy  of  affidavit  annexed  to,  and  filed  with,  above  eeaoigD,  1871 
appearance  of  prayee,  ib.. 
appearance  of  tenant,  and  also  of  prayee,  and  joinder  in  aid  of  prayee  and  prayei 

of  imparlance,  ib. 
general  mise,  or  plea  and  tender  of  demy  mark,  1872 
tender  of  demy  mark,  1878 
mise  or  plea  by  tenant  and  prayee  in  aid,  and  tender  of  demy  mark,  where  de 

mandant  counted  upon  ancestor's  seisin,  ib. 
plea  denying  ancestor's  seisin,  1874 
denial  of  descent  to  the  demandant,  ib. 

rule  of  court  for  striking  out  special  plea  and  pleading  mise  on  terms,  1876 
pracipe  for  writ  of  summons,  1876 

writ  of  summons  to  knights  to  elect  grand  assise  into  bank,  or  at  the  assises,  ib. 
writ  to  sheriflEs  to  summon  four  knights  to  elect  grand  assise  or  juiy,  1877 
alias  writ  of  summons  of  four  knights,  ib. 
return  of  alias  writ  of  summons  of  four  knights,  1878 
writ  of  venire  facias,  ib. 
writ  of  habeas  corpora  recognitorum,  1879 
record  of  nisi  prius,  ib. 
award  of  summons  of  fbur  knights,  ib. 
continuance  by  vice  comes  non  misU  breve,  1880 
alias  summons  awarded,  ib. 

Airther  continuance  by  vice  comes  non  misit  breve,  ib. 
pluries  sammons  awarded,  ib. 
return  to  writ  of  summons,  no  knights  in  county,  four  others  summoned,  1880, 

1882 
appearance  of  other  four  persons,  1881 
sheriff  commanded  to  have  grand  assize  in  bank,  ib. 
respite  fbr  de&ult  of  recognitors,  ib.. 
form  of  oath  on  grand  assize,  ib. 
entry  of  proceedings  on  plea  roll,  ib. 
summons  of  knights  awarded,  1882 
nisi  priui  awarded,  ib. 
return  by  sheriff  that  no  knights  in  county,  and  that  he  had  summoned  four 

other  persons,  1880, 1888 
appearance  of  four  persons  so  summoned,  U). 
award  of  alias  summons  of  four  knights,  ib. 
continuance  by  vice  comes  non  misit  breve,  ib. 
award  of  second  alitu  summons  of  four  knights,  ib. 
award  of  another  alias  summons  of  four  knights,  ib 
award  of  another  alias  summons  of  four  knights,  or  fbur  lawftd  men,  ib 
sheriff 's  return,  no  knight  in  county,  and  four  others  summoned,  ib. 
swearing  of  four  knights,  1884 
election  of  recognitors,  ib. 
judgment  when  prayee  in  ud  makes  de&ult  upon  return  of  the  alias  summons, 

ib. 
judgment  after  mise  joined,  ib. 


ANALYTICAL  TABLB. 
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PBOGEEDINGS  EELAUVE  to  WBTTS  ov  RIGHT— (eoiiiifiiM<i.) 
Jadgment  ibr  demandimt,  1884 
judgment  for  tenant,  1886. 
record  of  final  Judgment,  and  oonnt  upon  writ  of  right  on  seinn  of  demandant's 

fitther,  ibb 
pottea  for  demandant,  1886 


PBOCESPINQS  n  PABTITION. 

original  writ  in  partition,  on  8  &  9  W.  8.  o.  18, 1890 
affidavit  of  serrioe  of  writ  oC  partition,  1891 
writ  of  poru  upon  de&ult  of  appearance,  ib. 
declaration  in  partition  by  tenants  in  common,  ib. 
plea  of  oonfeoBbn  by  in&nts  (by  their  guardian.)  1892 
first  judgment  in  partition,  1898 
writ  de  parHHonefaeUndOt  1894 
return  by  sheriff  of  partition  made,  1896 

pleadings  in   partition  by  oo-heiress    in  gayeUdnd,  with  record  of  final  jodg< 
ment,  1897 


PRECEDENTS,  &c. 


VOL.  n. 


NOTICES  OF  ACTION. 


To  G.  D.  Eaquire,  one  of  his  Majesty's  Justices  of  the  peace  (a)  in  noticks  oi 
and  for  the  county  of .  actioh. 


I,  A.  B.  of in  the  county  of 


Esquire,  (c),  do  hereby  accord-  Notice  of 


B^  to  the  form  of  the  Statute  in  such  case  made  and  provided  (rf),  give  action  by 

jwi  notice,  That  I  shall,  by  my  attorney,  Mr.  E.  F.  of in  the  county  JJli^foe 

of at  or  soon  after  the  expiration  of  one  calendar  month  from  the  for  fdlse 

time  of  your  being  served  with  this  notice,  cause  a  Writ  of  Latitat  (c)  (1),  imprison- 
«r,  "  a  Pirecept,  called  a  Bill  of  Middlesex"  or,  if  the  action  is  to  be  in  ™^**'  ^*>- 
tie  Common  Pleas,  ''Capias  ad  Respondendum,"  or,  if  in  the  Exchequer, 
"Qao  mimus,"  or  if  the  party  to  be  proceeded  against  be  an  Attorney,  a 
Member  of  Parliament  or  Peer,  ^c.  describe  the  process  accordingly  (/) 
to  he  sued  out  of  his  Majesty's  Court  of  King's  *Bench,  {or,  ''Common  r    #2    1 
Pleas,"  or,  "  Exchequer,")  at  Westminster,  against  you  {g)  at  my  suit, 
Md  proceed  thereupon  according  to  law.     (  The?i  follows  the  subject-matter 


(a)  It  18  nsaiil,  at  the  head  of  the  Mrtiee, 
ti  ilato  the  chaneter  in  which  t&e  party*  aboat 
titefloed,  acted;  and  some  hrms-  state  the 
eriorcr  pretence  under  which  he  acted.  (See 
im^i  irais,  7th  edit  1 ,  2,  8,  &c.— 2  Ohmpb. 
IK;)  but  the  hitter  seems  nnneoessaiy,  iod 
ifMMlated,  naTbeflttaL  flee  1  Taunt  888. 
-1  Moore  A  P.  S46. 

{h)  The  older  Comi  as  to  notloes  of  aotioB 
■ieoibeled  in  Tidd's  Praa  9th  edition,  28  to 
tL-Ontty's  GoL  Stat  1  toL  645  to  648. 
(Ike  son  recent  in  Chitty's  Gen.  Piraot  2d 
^ttte TO.)  The stat  24  Geo.  2, c 44, s.  1 , 
WjpDifi  a  notice  to  a  justice  of  the  peace.  See 
ft»  FneeieniB  in  Tidd's  Forms,  7th  edit  p.  1 
to  %  The  above  precedent  is  inserted  as  more 
'Ihipnctiee  than  the  ft>nns  which  com^ 


mence  "  You  having,*'  Ac. 

(c)  A  notice,  describing  the  intended  plain- 
tiff as  of  "  Rotherhithe,  in  the  county  of  Sur- 
rey, merchant,"  was  deemed  sufficient  8  B. 
&  P.  652,  n.  The  statute  does  not  require 
the  notice  to  state  the  abode  of  the  intended 
plaintiff,  but  only  of  his  attorney. 

(d)  See  the  statute  24  Geo.  2,  c.  44. 

(e)  The  statute  expressly  requires  that  the 
intended  writ  or  process  shaU  be  named.     2t 
Geo.  2,  c.  44.  s.  1.     7  T.  B.  681.     2  Campb.  ' 
198.     Holt  C.  N.  P.  27. 

(/)  8  Taunt  166. 

(g)  Need  not  notice  all  parties  to  be  includ- 
ed  in  action,  2  Price,  126.  5  Price,  168.  Chit- 
ty's  Col.  Stat  1  toI.  647. 


(1)  Bat  in  Pennsylvania,  in  the  notice  required  to  be  given  by  the  Act  of  21  March,  1712, 
|ihr  to  flie  commencement  of  a  suit  against  a  Justice  of  the  Peace,  it  is  not  necessary  to  specify 
*"  *"'"^  of  writ  or  process  intended  to  be  sued  out,  or  the  kind  of  action  intended  to  be 


^'Mgkt;  it  is  sufficient  to  give  notice  that  an  action  will  be  brought,  and  to  describe  clearly 
fti  csMe  of  action.  MiteheU  v.  CowgiU,  4  Binn.  20.  Little  v,  Towland,  6  Binn.  84,  over- 
•■fag  Kennedy  v.  Shoemaker,  1  P.  A.  Browne,  61, 

(2)  In  a  suit  by  the  administrators  of  a  constable,  against  a  Justice  of  the  peace,  to  recovei* 
^^  Bwney  alleged  to  have  been  received  by  him  as  a  juMioe  of  the  peace  by  fraud  and  mis- 
^  Ok  jastioe  is  entitled  to  previous  notice  under  the  Act  of  1772.  Wise,  adm.  v.  Wills,  2 
B«rte,2W. 

Vol.  n.  1 


2 


NOTICES  OF  ACTION. 


[    *8 


Second 
Oount 


of  the  notice^  and  which  may  be  a^  follows  (A)  :   For  that  you,  the  said  C. 

D.  on  the day  of A.  D.  with  force  and  arms,  caused  an 

assault  to  be  made  on  me  the  said  A.  B.  to  wit,  at  in  the  county  of 

and  then  and  there  caused  me  to  be  apprehended  and  seized  and 


laid  hold  of,  and  to  be  forced  and  compelled  to  go  from  and  out  of  a  certain 

dwelling-house,  situate  and  bein^  at in  the  county  of into  the 

public  street  there,  and  also  to  be  then  and  tliere  forced  and  compelled  to  go 
in,  through,  and  along  divers  public  streets  and  places  to  a  certain  poL'oe- 
office,  situate  and  bein^  at in  the  county  of and  to  be  un- 
lawfully imprisoned  and  kept  and  detained  in  prison,  in  a  certain  dark  and 
1  unwholesome  prison  or  place,  called situate  at  — ;^ —  ♦without  any 


sonable  or  probable  cause  whatsoever,  for  a  long  space' of  time,  to  wit,  for 

the  space  of hours  then  next  following,  contrary  to  the  laws  and 

customs  of  this  realm,  and  against  the  will  of  me  the  said  A.  B.  whereby  I 
the  said  A.  B.  was  then  and  there  not  only  greatly  hurt,  braised  and  wound- 
ed, but  also  thereby  greatly  exposed  and  injured  in  my  credit  and  circum- 
stances, to  wit,  at aforesaid,  in  the  county  aforesaid : — And  also  for 

that  you  the  said  C.  D.  on  the  day  and  year  aforesaid,  with  force  and  arms, 

&c.  caused  an  assault  to  be  made  upon  me  the  said  A.  B.  to  wit,  at 

aforesaid,  in  the  county  aforesaid,  and  caused  me  to  be  then  and  there  beat, 
ill-treated,  and  apprehended  and  imprisoned,  and  kept  and  detained  in  prison 
without  any  reasonable  or  probable  cause,  for  a  long  time  to  wit,  for  the 

space  of hours  then  next  following,  contrary  to  the  laws  and  customs 

of  this  realm,  and  against  the  will  of  me  the  said  A.  B.  And  other  wrongs 
to  me  th)3  said  A.  B.  did,  to  my  great  damage,  and  against  the  peace  of  our 

lord  the  now  king.     Dated  this —  day  of in  the  year  of  our 

Lord .     Yours,  ike.  A.  B.  of in  the  parish  of in  the 


county  of . 

[N.  B.      To  be  e?idorsed  as  follows ;]  "  E.  R  of 
Ij  of attorney  for  the  within  named  A.  B. 


(t)  in  the  oonn- 


(A)  The  rtatate  24  Geo.  2,  c.  44,  s.  1,  en- 
•ets  "  in  which  notice  shall  be  clearly  and 
explicitly  contained  the  'catue  of  action  which 
such  party  hath,  or  claimeth  to  have  a^^ainst 
snoh  justice  of  the  peace."  If  the  action  be 
brought  against  a  justice  €>r  any  thing  done 
under  a  conviction  which  has  been  qna^jhed, 
the  notice  must  state  that  it  was  done  mali- 
ciously and  without  any  reasonable  or  proba- 
ble cause,  and  the  fbrm  of  action  must  be 
Case ;  see  48  Geo.  8,  c.  141.  12  East,  67.  16 
East,  18.  1  Marsh.  220.  But  the /orm  of  ac- 
tion need  not  be  stated,  2  CampU  196.  If, 
however,  it  be  stated,  the  plaintiff  must  de- 
clare accordingly.  7  T.  R.  631 ,  n. ;  but  see 
Chit.  Col.  Stat.  1  vol.  647.  8  B.  &  A.  498.  If 
any  special  damage  has  resulted  finom  the  in- 
jury, it  must  be  fUlly  stated  as  in  a  declara- 
tion, 2  Chitty's  Ocu.  Pract  65;  but  it  is  suf- 
ficient to  show  the  fiicts  without  disclosing  the 
legal  objection.  1  M.  &  S.  411,  12.  5  B.  & 
A.  887. 

The  cause  of  action  may  be  stated  precisely, 
as  in  a  declaration  in  trespass,  1  Mac.  k  J. 
460,  for  which  see  the  precedent,  post,  867, 
kc  and  Tidd's  Forms,  1  to  7.  It  4s  usual,  as 
in  the  above  precedent,  to  frame  the  notice,  so 
that  the  subsequent  declaration  m.iy  precisely 


correspond  with  it.  As  in  trespass  to  the  Per^ 
•on,  first  stating  tbk  assault,  battery,  and  fiUae 
imprisonment  specially,  with  all  theciixnun- 
stanoes  and  special  damage;  and  secondly,  a 
common  oount  for  fiilse  imprisonment;  or  in 
trespass  to  Pertonal  property,  a  count  for 
seizmg  the  ship,  cart,  &c.  and  detaining  it, 
with  the  consequent  damage,  and  a  oommon 
count  for  SMzingy  carrying  away,  and  convert- 
ing  the  same  property;  or  in  trespass  to  Real 
property,  &c.  a  oount  for  breaking  and  enter- 
ing the  house,  land,  &c.  and  making  a  di»- 
turbanoe,  and  seising  and  detaining  the  pro^ 
perty«  with  a  oommon  count  for  seising  and 
converting  the  personal  property. 

(t)  The  Stat  24  Geo.  2,  c.  44,  s.  1,  enacts* 
**  on  the  back  of  which  notice  shall  be  tn- 
dorted  the  name  of  the  attorney  or  agent  of 
the  intended  plaintiff**  «*  £.  F.  o^  Binniiig- 
ham,  generally,"  was  hold  sufficient,  (Uitl« 
V.  Toland,  6  Binn.  84,  and  if  the.  name  of 
the  a{^nt  be  indorsed,  the  indorsement  must 
state,  that  he  is  the  agent  of  the  pUintilT,  in 
addition  to  his  name.    Lake  r.  Shaw,  5  Serg. 

6  Rawle,  617.)  But  *' at  Durham,**  was 
deemed  insufficient  (Perkins  v.  Sloenm,  H 
Serg.  &  Rawle,  295.)     8  B.  &  P.  651,  568  » 

7  T.  R.  635,    2  Campb.  199.     8  Taunt  127; 


NOTICES  OP  ACTIOH. 


(^Same  address  as  in  the  last  Precedent,)         Tl»«  ^^^  ^ 

I  do  bei-eby,  as  the  attorney  of  and  for  A.  B.  of in  the  county  of  nejfop'us 

duly  authorized  in  that  behalf,  according  ^to  the  form  of  the  Statute  client,  {k). 


insQcfa  case  made  and  provided,  give  you  notice,  That  the  said  A.  B.  will,  [ 
it  or  soon  after  the  expiration  of  one  calendar  month  from  the  time  of  your 
being  served  ^rith  this  notice,  cause  a  Writ  of  Latitat  to  be  sued  out  of  his 
Ihjcstys  Court  of  King^s  Bench  at  Westminster,  against  you,  at  the  suit 
of  him  the  said  A.  B.  and  proceed  thereupon  according  to  law :  For  that, 
Ac.  {State  the  cause  of  action,  as  in  the  last  precedeiit,  aiid  conclude  as 
follaws :) 
And  oUier  Tnx)ngs  to  the  said  A.  B.  did,  to  his  great  damage,  and  against 

Ae  peace  of  our  lord  the  now  king.     Dated  this day  of  — '—  in  the 

JBM*  of  our  Lord . 

Yours,  &c.  E.  F.  residing  at in  the 

parish  of in  the  county  of  — '■ 

attorney  for  the  said  A.  B. 


*4    ] 


To  C.  D.  and  E.  F.  Officers  of  his  Majesty's  The  like  to 
Excise,  (or  »  Customs.")  -,^ 

[The  cammeneemeni  and  conclusion  are  the  same  as  hi  the  notices  to  a  house  offi- 
hutice  of  Pecu:e,  ante  1  and  2 ;  but  as  these  officers  themselves  usually  <»?"».  for 
iB  the  act  coTnplained  ofj  there  appears  to  be  a  small  difference  in  describ-  j^'StAimnK  a 
oy  the  trespasses.     The  form  is  as  follows :  ship  and 

For  that  you,  on  the day  of A.  D. with  force  and  gowls  (/) 

arms,  fcc.  unlawfully  seized  and  took  possession  of  a  certain  brig  or  vessel 

edled together  with  her  tackle,  apparel,  furniture,  stores,  and  divers, 

to  wit,  two  boats,  of  and  belonging  to  me,  the  said  A.  B.,  being  of  great 
▼ihie,  to  wit,  of  the  value  of  £ — ;  and  also  seized  and  took  possession  of, 
f Bd  carried  away,  a  large  quantity,  to  wit,  one  hundred  pounds  weight  of 
teskj  belonging  to  me  the  said  A.  B.,  being  of  great  value,  to  wit,  of  the  value 
of  100/.,  and  kept  and  detained  the  said  brig  or  vessel,  and  her  tackle, 

raiel,  furniture,  "^stores,  and  boats,  and  the  said  tea, '  from  me  the  said  [    *^    J 
B.  for  a  long  time,  to  wit,  for  the^space  of days  then  next  following, 

md  until  I  the  said  A.  B.  in  order  to  regain  possession  thereof,  was  forced 
and  obliged  to,  and  did  pay  to  you  a  large  sum  of  money,  to  wit,  the  sum 
of — L  : — ^And  also  for  that  you,  on  the  day  and  year  aforesaid,  with  force  Second 
sad  anns,  &c.  unlawfully  seized,  took  and  carried  away,  a  certain  other  ship  ^^^ 
^1,  and  divers,  to  wit,  two  boats,  and  a  certain  other  large  quantity, 

• 

empowered  by  him.  Bates  v.  Shaw,  18  Serg. 
&  Rawle,  420.) 

(/)  See  the  notes  to  the  precedent,  ante,  1, 
2.  The  stats.  7  &  8  Geo.  4.  c.  58.  s.  114,  and 
28  Geo.  8.  o.  37.  s.  26,  regulate  this  notice; 
and  see  the  stats.  28  Geo.  8.  c.  70.  ss.  80.  82— 
24  Geo.  8.  sees.  2.  c.  47.  s.  85.  See  Tidd^s  Prao. 
9th  edit  80.  It  does  not  seem  to  require  the 
name  of  the  process  to  be  stated,  though  it  is 
absolutely  necessary  in  the  cose  of  a  notice  to 
a  justioe  of  the  peace.  The  plaintiff 's  place 
of  abode  must  be  stated  wiUi  precision.  8 
Taunt.  127. — See  form  of  a  notice  of  action  to 
a  trustee  of  a  turnpike  road,  5  Bar.  k  Crea. 
126. 


dcKrilnog  himself  as  of  a  plaoe  in  Lon- 
wUdi  in  fict  was  in  Westminster,  was  in* 
:;  6  Esp.  188;  the  initial  of  the  attor- 
■7*B  diristian  name,  suffices.  2  Marsh.  877. 
7  Iknt  63,  &  C.  The  omission  of  the  initial 
U  the  second  christian  name  of  the  attorney, 
'■■at  MiteiiaL  4  Bar.  &  Cres.  681.  Thoneh 
the  naBK  be  written-  inside  instecul  of  on  £e 
Uek  cf  the  notice,  it  wiH  nevertheless  suffice. 
<sok«.  Curry,  Chi«.  Col.  Stot  1  toL  64& 

(ft)  This  most  be  indorsed  with  the  name 
ni  |ihee  of  abode  of  the  attorney  concerned 
fa*  the  plaintiff,  as  in  the  above  precedent 
(la  Fennajlf ania  the  notice  need  not  be  served 
^  ttc  attorney,  or  agent,  but  by  some  one 


6  KOTICBS  01?  ACTION. 

to  wit,  one  hundred  pounds  weight  of  tea  of  me  iJie  said  A.  B.  of  great  Fal^e, 
to  wit,  of  the  yalue  of  — L  and  converted  and  disposed  thereof  to  your  own 
use;  and  other  wrongs,  &o.     [Concludes  as  in  the  preceding  forms :] 

Demand  of  To  0.  D. 

^^P^^         Whereas,   on  or  about  the day  of 1880,  you  apprehended, 

from  a  con-  assaulted  and  imprisoned  A.  B.  of ,  laborer,  (or  as  the  case  may  be) 

■table  (m).  under  color  and  pretence  of  some  warrant  or  warrants  of  some  justice  or 
justices  of  the  peace  authorizing  you  so  to  clo ;  now  I  do  hereby,  as  the  at- 
torney for  the  said  A.  B.  and  on  ms  behalf^  demand  of  you  the  perusal  and 
copy  of  all  and  every  warrant  and  warrants  under  and  by  virtue  of  which 
you  apprehended  and  imprisoned  the  said  A.  B.  (or  as  the  cause  of  action 

may  be^  stating  it  shortlyY  as  aforesaid.     Dated  the day  of 

1880. 

E.  F.  of,  &c.,  attorney  for  the  said  A.  B. 


AFFIDAVITS  TO  SOLD  TO  BAIL 


Affidayit 
to  hold  to 
bail  in 
common 


In  the  King's  bench  (a), 
(or,  "  Common  Pleas,^^ 
or,  "  Exchequer.^^) 
A.  B.  of  Cheapside,  in  the  city  of  London,  merchant  (c)  maketh  oath, 

and  saith.  That  C.  D.  is  justly  and  truly  indebted  to  this  deponent  -*— 

in  the  sum  of  £100  (jd),  of  lawful  money  of  Great  Britain,  for  ^^  goods  sold 


(m)  (Ab  to  a  demand  and  peroaal  of  a  jtra- 
tioe'B  warrant  to  be  made  under  24  G.  2.  c.  44. 
see  2  Chitty'8  Oen.  Pract  61  to  64.) 

(a)  Ab  to  the  affidavit  in  general,  see  Tidd, 
9tli  edit  178.  (And  as  to  arrest,  and  this 
affidavit  Ailly,  Chitty  Gen.  Pract  vol.  ill  823 
to  841;  515  to  617.)  It  may  be  intituled  in 
the  court  in  which  it  is  intended  to  be  used,  7 
T.  BL  451 ;  but  it  must  not  be  intituled  in  a 
'  cause;  Ride,  Mich.  88  Geo.  8  K.  B.— 7  T.  R. 
454.— 1  B.  &  P.  96, 227. 

{b)  See  a  modem  form,  Chitty 's  G^.  Pract. 
Tol.  8.  889,  in  note.)  An  affidavit  to  hold  to 
bail  )8  required  by  the  stat  12.  G.  1.  c.  29, 
(amended  by  the  5  Geo.  2.  c.  27,  and  madej>er- 
petual  by  21  G.  2.  o.  8,  and  extendi^d  to  mib- 
rior  courts  by  the  19  G.  8.  c.  70,)  by  which  it 
is  euacted,  **  that  in  all  cases  where  the  plain- 
tlfif  *B  cause  of  action  shall  amount  to  the  sum 
of  Un  pounds  or  upwards  an  affidavit  shall  be 
made  and  filed,  of  such  cause  of  action.'*  And 
by  the  7  &  8  G.  4.  c.  71,  no  ^rson  can  be  held 
to  bail  when  the  cause  oi  action  does  not  orig- 


inally amount  to  201,  The  law  rdatinc  t» 
affidavits  to  hold  to  bail,  is  collected  in  1ndd*8 
Pftbo.  9th  edit  178  to  140.*-8eUon'8  Prao.  101 
to  115.— Imp.  K.  B.  8th  edit.  121  to  144.  The 
precedents  of  affidavits  will  be  found  in  Tidd*s 
Forms,  7th  cd.  74  to  87 ;  and  in  Imp.  8th  ed. 
188  to  144.— Only  one  precedent  is  here  given* 
which  will  suffice  in  the  usual  course  of  busi- 
ness :  referring  to  the  several  uidcbitatus  ooanta 
for  the  descriptions  of  the  various  debts. 

(c)  The  true  place  of  abode  and  addition  of 
the  deponent  must  be  inserted. — RuU^  Midh. 
T.  15  (^.  2—1  East,  18.  880.-8  East,  151, 
^8B.  &  P.  550.— 4  Taunt  154;  but  see  6 
Taunt  78;  what  is  a  sufficient  description  see 
Tldd's  Prac.  9th  edit  179.— 8  ^L&B,  166.— 
8  B.  &  P.  550. 

{d)  The  sum  ibr  which  the  defendant  is  to 
be  arrested.  It  is  better  not  to  add,  '*  and 
upwards."  The  plaintiff  may  recover  more 
than  he  swears  to,  though  he  will  not  have  tlM 
aeourity  of  bail  to  a  greater  extent 


AntDAVnfi  10  HOLD  10  BAIL. 

md  delivered  *by  this  depenent  to  the  said  C.  D.  (e),  and  at  his  t 
fuest  (/).  A.  B. 

Sworn  {ff)  at  the  Bill  of  Middlesex  Office,  (or. 

Kings  Bench  Office,  or as  the  case 

may  be)  this day  of A.  D.  1880, 

before {the  officer* s  name.)    Or,  if  in 

the  country,  say,  "  Sworn  at the 

day  of A.  D.  1830,"  before  E.  F.  a 

Commissioner  of  the  Goart  of  King^s  Bench, 

(or,  Common  Pleas,  according  to  the  &ct.) 


PROCEEDINGS  BY  SPECIAL  ORIGINAL 


[*7] 


(iV.  B.    No  title  of  the  Court  or  Term  ii  to  be  stated  at  ^2^* 
the  head  of  the  PrcBcipe.)  ^  ,^1 

London  (i),  (to  wit.)     If  A.  B.  make  you  secure,  &c.,  then  put  by  gages  attumptU 
and  safe  pledges,   C.  D.  late  of  {London,  merchant,  (/5r),  according  to  or  case  [h). 
Um  fact,  that  he  be  before  us  (/)  on  {the  Morrof^o  of  all  Souls  {m)  ), 
lAeresoeyer  we  shall  then  be  in  England,  (n,)  to  show,  For  that  whereas, 
ke.    [H&re  state  the  cause  of  action  at  length,  precisely  as  in  a  Declara^' 
tim,  2  Saund.  Rep.  209  a.  n,  1.  and  after  stating  all  the  counts  and  the 
hreach  conclude  as  follows ;]     To  the  damage  of  the  said  plaintiff  of 
(o)  as  it  said,  &;c. 


(c)  Tlus  must  depend  on  t^ie  nature  of  the 
debt  in  each  particular  case.  In  Tidd'e  Forms, 
7tk  edition,  74  to  87,  a  great  Tarie^  of  debts 
iidenribed.  The  debt  may  be deacribed,  as  in 
tiie  Allowing  indebitatus  coanU,  which  are 
iidoed  at  the  head  of  this  volume,  in  the  An- 
alytical Tabk.  See  also  the  pleas  and  notices 
cTBeUoff,  post,  ToL  iii  982  to  i'89.  If  founded 
OB  an  agreement,  it  should  state  in  what  re- 
ipeei  it  has  been  broken.— 10  East,  858. — i 
'  ■•  It  &  830.  Care  should  be  taken  to  swear 
ts  the  deseripdon  of  debt  which  the  plaintiff  is 
MrtaiB  of  establishing  on  the  trial ;  for,  others 
v^R  the  plaintiff  may  lose  the  seetirity  of  baU, 
•*«  after  ^-eidiet,  2  Taunt  107.  As  totiie 
ttrtainty  necessary  in  stating  the  debt,  see 
lUd's  Prac.  9th  ed.  180  to  187.  (8  Chitty's 
ta.  Pnc.  884  to  887.)  The  court  will  sup- 
rtraothing  by  intendment.    1  B.  &  C.  109. 

(/)  When  Uie  defendant's  requegt  is  neoes- 
■17  to  constitute  a  debt,  it  must  be  stated. — 
9  Barn,  k  Cress.  648.— By  the  69  Geo.  8  c. 
A  &  1,  the  restrictions  on  payments  in  dash» 
ndcr  the  sereral  Bank  Acts,  finally  ceased 
iBd  detennined  on  the  Ist  May,  1828,  so  that 
ii  is  no  longer  necessary  to  negatiTe  a  tender 
cf  the  debt  in  bank  notes,  in  an  affidaTit  to 
kUtobaiL 

{§)  This  is  termed  the  Jurat  The  affidavit 
■iy  be  sworn  before  a  Juilge,  or  commissioner 


of  the  court  authorized  to  take  affidavits,  or 
before  the  officer  who  issues  the  process,  or 
his  deputy.  Tidd,  9th  edit  179—8  M.  &  a 
157,  8, — If  made  by  several  persons,  their 
names  must  be  written  in  the  Jurat,  7  T.  fiU  82. 
It  is  sufficient  in  the  Jurat,  if  it  appear  to  have 
been  sworn  before  £.  F.  a  commissioner ^  tfC, 
without  adding  "cf  Uu  Co^rt  of  King's 
Bench.''     7  T.  IL  461. 

(h)  Read  thepoints  as  to  the  pr»3ipe,  ante» 
vol.  i.  220.— TWd,  9th  edit.  104.  See  Prse- 
cipes  in  difierent  forms  of  action,  1  Rich.  C.  P. 
81.  216.— Ul.  Ent  90. 

(t)  This  shoul:!  be  the  veiiue  in  tho  action, 
or  the  plaintiff  will  lose  his  ball,  8  Lev.  18& 
It  must  not  be  a  county  palatine,  or  where  an 
original  writ  does  not  run ;  see  ante,  vol.  i.  221. 

(k)  Or,  yeoman,  &c.  according  to  the  fhot 
See  statute  1  Hen.  5.  0.  5.— 2.  Stra.  928. 

(/)  Or,  if  in  the  Common  Pleas,  say,  <'  be- 
fore our  justices  of  the  bench,  at  Westminster," 
omittiuff,  "  wheresover,"  &o. 

(m)  Must  be  a  general  return  day. 

(n)  As  to  these  words,  see  9  East,  66.    If 
the  writ  be  returnable  in  the  Common  Pleas, 
then  say,  '*  that  he  be  before  our  Justices  of 
the  bench  at  Westminster,"  on,  &c.  to  show. 
For  that,  whereas,  &c. 

(o)  In  the  body  of  the  declaration  the  sum 
may  be  made  burger  than  the  real  debt,  but  as 
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TheorigU 
nal  writ 
thereoD 


Ibe  capias 
thereon. 


It  is  usual  for  the  Pleader  to  frame  the  prcodpe  as  above  directed — 
stick  prcBcipCj  when  it  is  intended  to  proceed  by  original  writ  and  capias, 
is  the  instruction  left  with  the  Filacer,  for  the  original  writ  itself  which 
in  ordinary  cases  is  not  issued,  unless  it  become  necessary  in  consequence 
of  a  writ  of  error  upon  a  judgment  by  default.  Whefi  the  original  writ 
is  issued,  it  is  so  by  the  Cursitor.  The  Filacer,  upon  the  pracipe  being 
left  with  him,  isues  the  capias  ad  respondendum.  The  following  is  a 
form  of  the  original  writ  itself,  when  complete :  — 

William  the  Fourth  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  King,  Defender  of  the  Faith,  to  the  Sheriffi  of  London 
[the  venue]  greeting :  If  A.  B.  shall  make  you  secure  of 'prosecuting  his  claim, 
then  put  by  gages  and  safe  pledges,  C.  D.  late  of  [London,  merchant],  that 
he  be  before  us  on  the  Morrow  of  all  Souls  [the  return]  wheresoever  we 
shall  then  be  in  England,  {or  in  C.  P,  before  our  justices  at  Westminster, 
on,  &c.)  to  show,  For  that  whereas,  &c.  {as  in  the  pracipe  to  the  words 
'^  as  it  is  «aid")  and  have  there  the  names  of  the  pledges  and  this  writ. 

Witness  ourself  at  Westminster,  the day  of in  the year  of 

oar  reign. 

Sometimes  the  Pleader  is  requested  to  draw  the  capias  ad  respondent 
dum,  which  may  be  as  follows :  — 

William  the. Fourth,  &c.  {as  supra).  To  the  sheriflfe  of  [London]  greet- 
ing :  We  command  you,  that  you  take  C.  D.  late  of  [London,  merchant],  if 
he  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  us  on  [the  Morrow  of  all  Souls],  wheresoever  we  shall  then 
be  in  England,  {or  in  C.  P.  before  our  justices  at  Westminster,  on  the  Mor- 
row of  all  Souls),  to  answer  A.  B.  in  a  plea,  For  that  whereas,  &;c.  as  in 
the  original,  to  the  words,  "  as  it  is  said")  and  have  there  this  writ.  Wit- 
ness Charles  Lord  Tenterden  {or  in  C  P.  Sir  Nicholas  Coningham  Tindal, 

Knight,)  at  Westminster    the dav  of in  the year  of  our 

reign. 


Alias  or 

planes 

oapiao. 


If  non  est  inventus  be  returned  to  the  above  capias,  then  an  alias  capias 
is  issued,  and  if  that  be  returned  non  est  inventus,  then  a  pluries  capias 
is  issued,  as  follows: 

William  the  Fourth,  &c.,  to  the  sherifis  of  [London]  greeting :  We  com- 
mand you  as  before  (or  if  a  pluries  as  oftentimes)  we  have  commanded  you, 
that  you  take,  &o.,  {as  in  the  above,) 

If  the  defendant  be  not  in  the  county  stated  a^  the  venue  in  the  pr^B- 
cipe,  then  a  testatum  capias  may  be  issued  in  the  following  form,  into 
the  county  where  the  defendant  is : 

William  the  Fourth,  ac.  (as  before).  To  the  Sheriff  of  [Kent]  greeting : 
We  command  you  that  you  take  G.  D.  late  of,  &;c.  {as  in  tlie  capiat,  altering 
the  return  to  the  words  "  as  it  is  said")  and  whereupon  our  sheriffi  of  [Lon- 
don] returned  to  us  (or  in  C.  P.  to  our  Justices  at  Westminster,)  at  a  certain 
day  now  past,  that  the  said  C.  D.  was  not  found  in  his  bailiwick,  whereas  it 


a  fine  is  paid  to  the  king  in  proportion  to  the 
damages  at  the  end  of  the  pmoipe,  (see  the 
Scale  of  Fines,  Impey's  Prac.  7th  edit  591.— 
1^dd*8  Forms,  6th  edit.  24,)  the  damages  in 
this  place  should  only  be  enough  to  cover  the 


real  debt  and  interest,  to  the  time  of  final 
judgment 

( J))  As  to  this  writ  in  general.  See  Tidd*a 
Prac.  9th  edit  102  to  115. 
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al 


k  testified  in  our  oourt^  before  us  (or,  in  our  same  court,  in  C.  P.,  omitting 
"before  ns,")  that  the  said  C.  D.  lurks  and  wanders  up  and  down  in  jour 
ooimty,  and  have  there  this  writ     Witness,  &c.  {as  before). 

If  the  defendant  be,  or  be  supposed  to  be^  in  a  liberty,  thn  in  the  above 
writs  insert  the  following  clause  of  non  q?nittas :  — r 

William  the  Fourth,  &c.  {as  before).     To  the  sheriff  of  [Kent]  greeting :  Non  omit- 
We  command  you  that  you  do  not  omit  by  reason  of  any  liberty  of  uie  bailiff  *"*  oapiaa. 

of  the  hundred  of in  your  county,  but  that  you  take  C.  T).  late  of 

if  he  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  have 

his  body  before  us  on wheresoever  we  shall  then  be  in  England  {or  in 

C.  P.  before  our  justices  at  Westminster,  on )  to  answer.  A.  B.  in  a 

plea,  For  that  whereas,  &c.  {as  in  the  previous  process),  and  have  there 
this  writ     Witness,  &c. 

The  following  is  the  form  of  the  declaration  in  assumpsit,  or  case  when 
the  proceedings  are  by  original  writ :  — 

In  the  King*s  Bench  {or,  Common  pleas.) 

Micnaelmas  Term,  1  William  4.      Declara- 
London,  {q),  (to  wit.)  C.  D.  (r)  was  attached  to  answer  A.  B.  of  a  plea  ^^^  **'«'*" 

of  tree^Kias  on  the  case  upon  promises,  and  thereupon  the  said  A.  B.  by 

his  attorney,  complains.   For  that  whereas,  &c.   [State  the  cause  of  action 
precisely,  as  in  the  prcecipe  ;  if  that  be  defective,  the  declaration  should  [  *8    ] 
nevertheless  correspond  with  it,  and  afterwards  a  summons  may  be  taken 
mtt  to  amend  the  declaration.     Conclude  as  follows :]     Wherefore  the  Conclumon. 
aaid  plaintiff  saith  that  he  is  injured,  and  hath  sustained  damage  to  the 
imount  of  £ —  (^)  and  therefore  he  brings  this  suit,  &c. 

{No  pledges  to  be  added.) 

In  the  King^s  Bench,  or,  Common  Pleas), 

next  after 


—  in  Michaelmas  Term, 
1  William  4  {t). 

London  {venue),  (to  wit.)  C.  D.  was  attached  to  answer  A.  B.  in  a  DecLunr 
plea  of  trespass  on  the  case  upon  promises;  and  thereupon  the  said  A.  B.  one  of  Se 

^ his  attorney,  complains,  For  that  whereas  the  said  C.  D.  and  one  defendants 

K  F.  (which  said  E.  F.  by  due  course  of  law,  has  been  outlawed,  {or,  if  a^^^  *>een 
woman,  say  "  waived  ")  at  the  suit  of  the  said  A.  B.  in  this  plea  and  suit  (^)*m) 


(f )  TUb  nraat  be  the  Tenue  In  the  writ,  or 
B  baihbfe  aetions  the  pl&intiff  would  loee  hU 
biS;  aote,  toL  i.  Ejectment. 

(r)  The  addition  of  the  defendant  need  not* 
■or  akookl  be  stated  in  the  decUration.  8  B. 
k  p.  896;  ante,  toL  i.  ejectment 

(«)  The  aaue  dftmages  as  in  the  praoipe. 

(/)  The  declaration  should  be  intituled  lUfter 
fte  outlawry  was  completed,  1  Wils.  78.  1 
But,  138;  bat  a  mistake  may  be  amended. — 
2J.  B.M<ore,  87. 

(«)  This  precedent  is  taken  from  Impey's 
P^net  K.  B.  7th  ed.  599;  8th  ed.  588;  and 


see  Brownl.  Rep.  197.--Lil.  Ent  20.  1  Brown 
20.  The  form  usually  has  been  as  follows,  but 
the  above  seems  more  correct :  **  to  wit»  C.  B. 
and  £.  F.  were  attached  to  answer  A.  B.  of  a 
plea  of  trespass  on  the  case,  &c.  and  thereupon 
the  sud  A.  B.  by  Q.  H.  his  attorney,  comes 
and  gives  the  court  here^to  understand  and  be 
informed,  that  since  the  suing  out  of  the  orig- 
inal writ  in  this  cause,  and  &fbre  this  d<iy,  to 
wit,  on,  &cl  the  said  E.  F.  was  duly  outlawed 
in  the  same  Court  here  in  this  suit,  as  by  the 
record  of  the  said  outlawry  remaining  in  the 
said  court  in  fiill  force  more  fully  appears; 


(1)  There  is  no  outlawiy  in  civil  cases  m  Penntylvania,    The  return  of  no.i  est  inveniu$  ham 
k|iM£ng  the  same  efifect.     Dillman  v.  Shultz,  5  Serg.  &  Bawle,  85. 
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{w)j  and  still  remains  so  outlawed  {x\  on,  &c.  at,  &c.,  were  indebted,  &o. 
[State  the  promises  and  breach,  aivi  coficlude,  stating  that  the  said  C 
D.  and  E,  F,  wholly  refused^  and  the  said  C.  D*  stiU  doth  refuse,  to  the 
damage,  ^c,  as  before.  \ 

(to  wit.)  Command  C.  D.  late  of [merchant]  that  justly  and 


t    «9    ]      *—     .  ,  ,  ... 

Precipe      without  delay  he  render  unto  A;  B.  the  sum  of  £ —  of  good  and  lawful 
ftp  original  money  of  Great  Britain,  which  he  owes  to  and  (y)  unjustly  detains  from 

deb\  (y).  ^™'  ^  ^^  ^^  ^^^'  ^^^  unless,  &a  Returnable  before  the  lord  the  kh^t,  on 
wheresoever,  &c.  [or  in  C.  P.  before  his  Majesty's  justices  at  West- 
minster, on ]. 


Thecapiaa 
tiiereon. 


Declara- 
tion  there- 
on ix). 


William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Brilain  and  Ireland  King,  Defender  of  the  Faith,  to  the  Bheril&  of 

[London]  greeting :  We  command  you,  that  you  take  C.  D.  late  of in 

your  counly,  merchant,  if  he  be  found  in  your  bailiwick,  and  him  safely  keep, 

so  that  you  may  have  his  body  before  us  on wheresoever  we  shall 

then  be,  in  England,  (or  if  i?i  C.  P.  "before  our  justices  of  the  bench  at 
Westminster,")  to  answer  A.  B.  of  a  plea  that  he  render  to  the  said  A.  B. 
the  sum  of  £ —  of  good  and  lawful  money  of  Great  Britain,  which  he  otves 
to  and  {y)  unjustly  detains  from  him,  as  it  is  said,  and  have  there  this  writ. 

Witness  ourselves  at  Westminster,  the day  of in  the year 

of  our  reign. 

In  the  King^s  Bench  (or,  Common  Pleas). 

Michaelmas  Term,  1  Willi(im  4. 
London,   (venue)  [to  wit.]  C.  D.  was  summoned  to  answer  A.  B.  of  a 
plea  that  he  render  unto  the  said  A.  B.  the  sum  of  £ —  of  good  and  law- 
ful money  of  Great  Britain,  which  he  owes  to  and  [y]  unjustly  detains 

from  him,  and  thereupon  the  said  A.  B.  by his  attorney,  complains, 

For  that  whereas,  &c.     [State  the  bond,  or  other  debt,  or  cause  of  action 
fuUy,  and  conclude  as  follows :]     Wherefore  the  said  plaintiff  saith  that  he 

is  injured,  and  hath  sustained  damage  to  the  amount  of and  therefore 

he  brings  his  suit,  &c. 

(  Omit  pledges.) 

(to  wit.)   Command  C.  D.  late  of [merchant]  that  justly  and 


I    *io  ]      * —     ^  _  ... 

FsBoipe  for  without  delay  he  keep  with  A.  B.  the  covenant  made  by  him  the  said  C.  D. 
^t  m^™*^  with  the  said  A.  B.  according  to  the  form  and  effect  of  a  certain  indentore, 
covenant     (<^;  '*  <>f  *  certain  deed-poll,"  or,  "  of  certain  articles  of  agreement,"  or, 


and  liereapon  the  said  A.  B.  by  Ids  attorney 
afi)re8aid,  complains  against  the  said  C.  B.  in 
the  plea  aforesaid,  &o." 

(10)  The  declaration  most  show  an  outlawry 
in  the  present  suit,  8  East,  144;  but  need  not 
refer  to  the  record  of  outlawry,  7  East,  50.  As 
to  the  plea  denying  the  outlawry,  see  1  East, 
188,  684. 

(or)  In  an  action  against  acceptors  of  a  bill, 
one  of  whom  has  been  outlawed,  introduce  this 
averment  of  outlawry,  after  statement  of  the 
direction  of  the  biU  to  the  defendants.  See  a 
declaration  against  one  executor  after  outlawry 
of  the  others,  LiL  Ent  20. 


(y)  As  to  the  praecipe  and  capias  in  debt  in 
general,  see  the  notes  to  the  above  precedents 
in  assumpsit,  ante,  9,  and  ante,  vol.  i.  220. 
The  precipe  and  capias  in  debt  do  not  diaclooe 
the  particulars  of  the  cause  of  action,  which  18 
not  set  forth  till  the  plaintiff  declares,  2  Saund. 
Bep.  209,  n.  1.— Bao.  Abr.  Actions,  C.  If  Uie 
proceeding  be  by  or  against  an  executor,  the 
words  ••  owes  to  and  "  are  to  be  erased. 

(x)  See  the  notes  to  the  declaration  in  as- 
sumpsit, ante,  p.  7. 

(a)  As  to  the  praecipe  and  capias  in  ooTe- 
nant  in  general,  see  the  notes  to  the  above  pre- 
cedent in  assumpsit,  and  ante,  voL  L  ^^i- 
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''of  a  certain  charter-party  of  affireightment,")  made  between  them,  as  it  is 

Budy  and  unless,  &c.     Betumable  before  the  lord  the  king,  on where- 

Boeyer,  &c.  {or  in  C.  P.  before  his  majesty's  justices  at  Westminster, 


The  capiM 

William  Ae  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  ^^'^^ 
Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  to  the  sheriff  of 

greeting :  We  command  you,  that  you  take  C.  D.  late  of in 

TOor  county  [merchant]  if  he  be  found  in  your  bailiwick,  and  him  safely 

Eeep,  80  that  you  may  have  his  body  before  us  on wheresoever  we 

shall  then  be,  in  England,  (or  in  C,  P.  before  his  majesty's  justices  at 
Westminster,  on,  &c.)  to  answer  A.  B.  of  a  plea  that  he  keep  with  the  said 

A.  B.  the  covenant  made  by  him  the  said  G.  D.  with  the  said  A.  B.  ac- 
cording to  the  form  and  euect  of  a  certain  indenture,"  (or,  ''of  a  certain 
deed-poll,"  or,  "of  certain  articles  of  agreement,"  or,  "of  a  certain  char- 
ter-party of  a&ei^tment,")  made  between  them,  as  it  is  said,  and  have 

there  this  writ.     Witness  ourselves  at  Westminster,  the day  of 

ia  ^e year  of  our  reign. 

hi  the  Kin^s  Bench.  Declaratioii 

Michaelmas  Term,  William  4.      thereon  {b) 
London  {venue)  (to  wit.)  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea 
that  he  keep  with  him  the  covenant  made  by  the  said  C.  D.  with  the  said  A. 

B.  according  to  the  force,  form,  and  effect  of  a  certain  indenture^  {or,  "  of  a 
certain  deed-poll,"  or,  "of  certain  articles  of  agreement,"  or,  "  of  a  certain 
diarter-party  of  afiEreightment,")  made  between  them,  &c.  and  thereupon  the 

aaid  A.  B.  by his  attorney,  complains.  For  that  whereas,  &c.     [Slate  [  *  11  ] 

the  deed,  covenants,  and  ^breaches  complained  of,  fully,  and  conclude 
thus  :]  "  Wherefore  the  said  plaintiff  saith  that  he  is  injured,  and  hath  sus- 
tained damage  to  the  amount  of  £ — and  therefore  he  brings  his  suit,"  &c. 

{Omit  pledges.) 

iMiit     Tbe  pnsoipe  ftnd  capias  in  ooTenant  Actions,  G. 

d»  not  diaeloBe  the  particnlars  of  the  cause  of  (h)  See  the  notes  to  the  precedent  of  the 

'  B  vhich  is  afterwards  stated  In  the  dec-  declaration  in  assumpsit,  ante,  7. 
2Ssiiiid.  Bep.  209.  n.  1.— Bim.  Abt. 


YoL  n.  s 


[  *12  ] 

BEGINNINGS  AND  CONCLUSIONS  OF  DECLARA- 
TIONS. 


IN  THE  KING'S  BENCH,  BY  BILL. 


nrKi^Q's  EUenboraugh. 

BKNCH.  ^ 


Saturday  next  after  the  Morrow  of  All  Souls^  in  Michaebaas 

Term,  1  William  4.  (a) 

Inaasamp.      MIDDLESEX,  {the  venue)  (to  wit  (6).)     A.  B.  (c)  complains  of  C.  D. 

■^*'  being  in  custody  (rf)  of  the  marshal  of  ihe  Marshaelsea  of  our  lord  the  now 

king,  before  the  king  himself,  of  a  plea  of  trespass  on  the  case  on  promises 
(e),  for  that  whereas,  &c.  [Here  set  forth  the  cause  of  action  in  as- 
sumpsU,  and  conclude  as  post,  16.  It  is  best  to  describe  the  pUiintiff  and 
defendant  throughout  by  the  terms,  "  the  said  plaint  if, ^^  "  the  said  da- 
fendant^^  without  repeating  their  names,  see  1  vol.  230.  2  Marsh.  Bep. 
101.     1  New  R.  289.] 


La  aoocmnt 


In  annuity. 


(to  wit.)     A.  B.  complains  of  C.  D.  being  &c.  {as  above^  of  a  plea^ 

that  he  render  to  the  said  A.  B.  a  reasonable  "^account  for  the  time  he  was 

bailiff  to  the  said  A.  B.  in in  the  county  of :  {or,  "receiver  of  the 

monies  of  the  said  A.  B.")     For  that  whereas,  &c. — (See  Willes,  208.     1 
Wentw.  81  to  90.     See  the  full  form,  post,  vol.  iii.     Declaration.) 

(to  wit.)     A.  B.  complains  of  C.  D.  being,  &c.  {as  ante,  12)  of  a 

plea  that  he  render  unto  the  said  A.  B.  the  sum  of of  lawful  money  of 

Great  Britain,  which  he  is  in  arrear  to  the  said  A.  B.  of  a  certain  annui^ 

or  yearly  rent  of and  which  the  said  C.  D.  owes  to  the  said  A.  B. 

For  that  whereaa,  &c.     (2  Wils.  221.     Co.  Ent.  48.) 

*         • 

(to  wit.)     A.  B.  complains  of  C.  D.  being,  &c.  {as  ante,  12)  of  a 

plea  that  he  renaer  to  the  said  A.  B.  the  sum  of (/)  of  lawful  money 


(a)  As  to  the  title  of  the  declaration  in  gen- 
eral, see  ante,  vol.  i.  Joinder,  and  2  Saund. 
1,  note  1.  Tlie  declaration  should  in  general 
be  intituled  of  the  Term  in  which  the  writ  is 
returnable,  8  T.  R.  624;  but  when  it  is  by  the 
bye,  may  be  intituled  of  the  term  when  it  is  de- 
livered. Id.  627;  and  if  there  be  several  de- 
fendants, who  put  in  bail  of  dtfiferent  terms,  it 
should  be  intituled  of  the  Term  of  which  the 
last  bail  was  put  in.  Id.  1  Wils.  242.  When 
the  cause  of  action  arose  after  the  first  day  of 
the  Term  in  which  the  writ  is  returnable,  the 
declaration  should  be  intituled  specially  of  a 
subsequent  day  in  that  Term,  and  it  is  in  gen- 
eral advisable  in  an  fiction  of  assumpsit,  case, 
or  trespass,  to  intitle  the  declaration  specially 
of  the  day  it  is  delivered  or  filed,  in  order  to 
.admit  of  evidence  of  a  promise  of  acknowledg- 
ment, or  cause  of  action  accruing  after  the  first 
day  of  the  Term,  1  T.  R.  116.  7  T.  R.  4.  4 
£ast,  75.    But  a  declaration  in  scufa,  may  be 


intituled  generally,  8  Wils.  154. 

(6)  As  to  the  venue,  see  ante,  toL  L  Eleo- 
tions. 

(c)  If  the  defendant  has  been  misnamed  in 
the  process,  then  in  order  to  avoid  a  plea  in 
abatement  from  the  mistake  being  carried  into 
the  declaration,  describe  the  defendant  as  in 
the  Form,  post,  15. 

{d)  This  form  is-  to  be  adopted  whether  the 
defendant  be  in  the  actual  or  in  the  snppoaed 
custody  of  the  marshal.  As  to  the  omlsttoil  of 
the  words,  see  ante,  vol.  i.  Plendrng. 

{e)  It  seems  unnecessary  here  to  state  the 
nature  of  the  cause  of  action.  Plead.  Assist 
292.    11  East,  62,  65.    Ante,  i.  voL  Pleading. 

(/ )  The  demanding  more  or  less  than  ap- 
pears from  the  body  of  the  declaration  to  be 
due,  is  no  ground  of  demurrer,  see  11  East, 
62.  1  Hen.  Bla.  249.  Com.  Big.  tit  Plead- 
er, G.  84,  and  Vm.  Abr.  tit  Miscasting,  2  Chit 
Rep.  284. 
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tfChrest  Britaiii,  whioh  he  ^we$  to  andig)  niriiistlj  deteins  from  him.    For  ^  kmo'i 
Ibt  whereas,  &0.  »*««"' 

(to  wit)    A.  B.  who  sues  as  well  for  our  sovereign  lord  the  king,  in  debt, 

{or,  "  for  die  poor  of  the  pariah  of in  the  county  of ")  as  for  him-  <1»"  *»™  (*) 

self  ui  this  behalf,  complains  of  C.  D.  being  in  the  custody,  &c.^  as  ante^ 
12),  of  a  plea  that  he  render  to  our  said  lord  the  king,  (or,  '*to  tne  poor  of 
the  aforesaid  parish,"  and  to  the  said  A.  B.  who  sues  as  aforesaid,  the  sum 
of  — —  of  kwful  money  of  Chreat  Britain,  which  he  owes  to  and  unjustly  de- 
tuns  frcHQ  them.     For  that  whereas,  &o. 

(to  wit^     A.  B.  eoimlains  of  C.  D.  b^ng,  &o.  {as  anie^  12\  of  a  In  ooTe- 

]dea  of  breach  ot  ooyenani.    lor  that  whereas,  &c.  (see  forms,  Plead.  Assist  ''^^ 
S18.) 


a  plea 


* (to  -wit)    A.  B.  complains  of  C.  D.  being,  &c.  {as  ante,  12)  of  [  *14   ] 

>lea  that  he  render  to  the  said  A  B.  certain  goods  and  chattels,  \or,  ^  ^^^^ 
and  writings,"  as  the  claim  is)  of  the  value  of of  lawful 

money  of  Great  Britain,  which  he  unjustly  detains  from  him.     For  that 

vhereas,  ftc.     (^See  forms,  post,  698.) 

(to  wit)     A,  B.  complains  of  0.  D.  being,  kc  {as  ante,  12)  of  In  debt  and 


a  plea  that  he  render  to  the  said  A  B.  certain  goods  and  chattels,  (or,  '^  deeds  ^^^^>^ 
aol  writings,"  according  to  the  claim)  of  the  value  of  £ —  of  lawful  money 
of  Great  Britain,  which  he  unjustly  detains  from  him,  and  also  the  sum  of 

£ {the  aggregate  of  the  sums  in  each  of  the  counts  in  debt)  of  like 

kwfbl  money,  which  he  owes  to  and  unjustly  detains  from  him.     For  that 
vliereas,  ftc.     (^See  forms,  post,  598,  595.) 

{Same  €ms  in  assumpsit,  except  in  the  description  of  the  form  of  iq  ease,  or 

setum,  which  is  as  follows:)  '^  of  a  plea  of  trespass  on  the  case."     For  that  trover, 
iliereas,  ftc 

(to  wit)     A,  B.  complains  of  0.  D.  being,  &c.  {as  ante,  12)  of  a  ^*««PMa 

plea  of  trespass,  For  that  {%)  the  said  0.  D.,  &c. 

BBenborough. 

Michaebnas  Term,  1  WiU,  4. 

(to  wit.)  Be  it  remembered,  That  on  the day  of A.  \^^^ 

B. {the  day  the  till  is  filed,)  A.  B.  brought  into  the  office  of  the  clerk  custody  of 

of  die  declarations  of  the  court  of  our  lord  the  now  king  before  the  king  him-  themar- 
wM,  aooording  to  the  course  and  practice  of  the  same  court,  his  certain  bill  ^^^  ^^ 
iguist  G.  D.  being  in  the  custody  of  the  marshal  of  the  marshalsea  of  our  where*the 

cause  of  ao« 

(l)  See  ftmifl,  2  Rieh.  0.  P.  276.    Plesd.  but  see  6  Mod.  806.  ^^^  »>- 

iwL  960,  «  of  a  plea  of  ddbt "  would  soffioe.  (A)  Ab  to  the  neoesrity  of  declaring  qtii  iam,  cniee  in 

11  bat,  62.    In  actions  by  and  against  ezeo-  see  Com.  Dig.    Action  on  the  Case  upon  StaU  ▼•oation. 

lion  tiid  admhiistraion,  in  general  omit  the  utes,  ante,  yoI.  i.  Declaration. 
VHdi  m  italie.  Com.  Dig.  Pleader,  2D.  1,  2  (t)  A  declaration  by  bill  in  tretpass^  stat- 

W.  8.    1  Baond.  1.  112,  n.  1,  216,  and  8  East,  ine,  that  tokereoM  or  ihertfort  the  defendant 

t  The  plaintiff  may  always  declare  in  the  did  the  act  complained  of,  is  bad  on  special 

^(tiaeto^,  4  M.  ft  S.  120;  but  see  1  Lot.  demurrer,   see  ante,  toL  i.  Declaration.     1 

1»,  224.    1  Sd.  a42,  eontrr     It  ia  SMd  that  Stra.  621.— 2  Stra.  ll&t,  1162;  but  not  so  bv 

fti  verds  '*  of  a  plea  that  he  render,"  &o.  are  original ^  or  in  C.  P.  when  the  writ  is^recited^ 

Mpafloous.  and  may  be  Rpeoted,  11  East,  66;  1  Wils.  99.    2  Wils.  208. 
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IN  KiKa*8  lord  the  now  king,  before  the  king  himself,  of  a  plea  of  &c.  (as  the  plea  is) 

™"^^    and  filed  the  same  bill,  as  of  Michaelmas  Tenn,  in  the  Ist  year  of  the  reign 

of  our  said  lord  the  king ;  which  said  bill  follows  in  these  words ;  that  is  to 

saj,  to  wit,  A.  B.  complains  of  0.  D.  being  in  the  custody,  &c.  {as  ante^  12, 

first  precedent^  see  8  T.  R.  648.) 


oiutodj  of  "  Writ  of  our  said  lord  the  king,  called  a  Latitat,"  as  the  writ  is^  issued  at 

(k)  *  ^^®  ^^^^  ^^  ^^^  ^^  -^^  ^-  ^^*  ^^  ^^^  court  of  our  said  lord  the  king,  before 

r   *]^5  1  the  king  himself,  against  the  said  0.  D.  in  this  suit,  and  ^returnable  in  the 

same  court  on next  after in  this  same  Term,  of  a  plea  of  trespass 

on  the  case  upon  promises  {or  as  the  plea  is.)     For  that  whereas,  frc 

(to  wit.  A.  B.  complains  of  C.  D.  and  E.  F.  the  said  C.  D.  being  in 


Against  

two,  one  in  the  Custody  of  the  sheriff  of  Middlesex,  by  virtue,  &c.  {as  ante,  16)  and  the 
Sf^^  said  E.  F.  being  in  the  custody  of  the  marshal,  &c.  {as  ante^  12.)  For  thai 
and  the    '  whereas,  &c.     Qsee  10  Wentw.  385.) 

other  of  the 

SSa^st'a        ^^  ^^^O  ^'  ^'  complains  of  C.  D.,  who  was  arrested,  {or,  if  the 

defendant  process  wos  not  bailable,  "  served  with  process,"  by  the  name  of  E.  D.  be- 

sned  by  a  ing,  &c.     For  that  whereas,  &c.  {describe  the  defendant  by  the  terms  ^^  the 

^f^l^  said  defendant,"  MroM^Aow/.     1  B.  &  P.  105,  647,  8.     8  East,  167.) 

Wh*  * ^^  ^**)  ^'  ^'  ^^ ^^^  attorney,  comes  and  gives  the  court 

of  ^  ^^^  of  our  lord  the  king,  before  the  king  himself  at  Westminster,  in  the  county 
plaintiffs    of  Middlesex,  to  understand  and  be  informed,  diat  G.  D.  now  in  the  custody 
died  after    of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king 
of  writ'and  t™8elf,  was  arrested  by  virtue  of  a  certain  Precept  called  a  bill  of  Middlesex, 
before  dec  {or  ^^  writ  called  a  Latitat,")  issued  out  of  the  court  of  our  said  lord  the  king, 
laration.      before  the  king  himself,  agamst  him  the  said  0.  D.  "^at  the  suit  of  him  the 
said  A.  B.  and  one  E.  F.  in  this  suit ;  and  that  since  the  issuing  the  said  ^ 
precept  (or  **  writ,")  and  before  this  day,  to  wit,  on,  &c.  {day  of  death  or 
about  it)  the  said  E.  F.  died,  to  wit,  at,  &c.  {the  venue)  and  the  said  A.  B. 
then  and  there  survived  him,  which  the  said  0.  D.  doth  not  deny,  but  admits 
the  same  to  be  true ;  and  hereupon  the  said  A.  B.  complains,  by his  at- 
torney, against  the  said  C.  D.  of  a  plea  of  trespass  on  the  case  upon  promises, 
(or,  as  the  plea  is,)     For  that  whereas,  &c.  {proceed  in  the  ustial  way, 
laying  the  promises  or  cause  of  action  to  the  plaintiff  and  his  deceased 
partner,  and  concluding  to  the  damage  of  the  surviving  plaintiff.) 

(to  wit.)  A.  B.  comes,  &c.  {a^  in  the  above  precedent  to  the  aster- 


(A;)  As  to  this  form,  see  toI.  1  Pleading.  See 
^iie  form,  LiL  £nt  48>$.  Since  the  4  &  6  W. 
k.  M.  c.  21.  8.  8,  if  the  declaration  do  not  show 
at  whose  suit  the  defendant  is  in  custody,  it 
will  be  bad  on  general  demurrer.  2  Lord 
Riyro.  1862.— 1  Wils.  119,  20;  but  this 
form  IS  not  neoessary  when  tiie  plaintiff  has 
proceeded  by  special  original,  or  in  the  Com* 
mon  Pleas  or  Exchequer.  Impey's  K.  B.  61S. 
11dd»  9di  ed.  842.— Ante,  toL  l  Pleading.— 
And  in  k  declaration  in  debt  it  is  unneceaary 
to  state  at  whose  suit  the  defbndant  is  in  cus- 


tody; the  words  "  of  a  plea  that  he  render," 
&c.  being  a  sufficient  allegation  that  he  is  in 
custody  at  the  plaintiff's  suit  Id.  ibid.  1 
Ken.  114. 

(/)  This  form  should  be  adopted  where  the 
defendant  is  misnamed  in  the  proceas,  othesr- 
wise  if  the  misnomer  be  carried  into  the  deo- 
laration.  the  defendant  may  plead  in  abate* 
ment  If  the  plaintiff's  name  be  mistaken  ia 
the  process,  he  may  be  described  in  the  same 
way,  mviaiiM  .fauian^it,  in  order  to  aToid  a 
plea  in  abatement 
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idk,  and  then  proceed  as  fallows) — "  and  one  B.  P.  at  the  suit  of  the  Baid  »  kino's 
A.  B.  ftQd  that  since  the  issuing  the  said  precept  (or,  "  writ,")  and  before  y^^^j^ 
this  day,  to  wit,  on,  &c.  the  said  E.  F.  died,  to  wit,  at,  &c.  and  the  said  C.  ^f  ^^  de- 
D.  then  and  there  survived  him,  which  the  said  G.  D.  doth  not  deny,"  &c.  {as  fendanu 
in  the  above  to  the  end,  laying  the  promises  by  0.  D.  and  the  deceased  ^ied  ^ftf 

;wfy-  o/wxit, 

-    •  and  before 
declaration 


!IV)  die  damage  of  the  said  plaintiff  of 


Concluaion 

and  therefore  he  brings  his  suit,  ^^J^^^ 

KJJOg'B 

C       John  Doe,       Bench  (m). 

Pledges  to  prosecute  (o)    <  and' 

/    Bichard  Boe. 

[   *17  1 
*And  llierefore  as  well  for  our  said  lord  the  king,  {or,  "for  the  poor  of  ^^^^ 

die  8ud  parish  of ")  as  for  himself  in  this  behalf,  he  brings  his  suit,  &c.  q^i  tam(p) 

Pledges,  ftc.  \as  above,') 

Do.  in 

And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  against  the  peace  trespasB. 

of  oar  said  lord  the  king,  and  to  the  damage  of  the  said  plaintiff  of and 

tberefore  he  brings  hss  suit,  &o.  Pledge,  &c.  {as  above.) 


IN  THE  COMMON  PLEAS. 


In  the  Common  Pleas. 


next  after 


in  Michaelmas  Term,  1 


nr  ooMxov 

PLKAS. 


WiU.  4  iq). 

Dfiddlesex,  (to  wit.)  C.  D.  {s)  was  attached  (/)  to  answer  A.  B.  of  a  plea  In  assnmp- 
of  trespass  on  the  case  tgfon  promises  {u)  ;  and  thereupon  the  said  A.  B.  ^»  <»«f « 
{w)  by  E.  F.  his  attorney,  complains  {x).     For  that  whereas,  &o.     {Here     ^^^ 
state  the  cause  of  action,  and  deserve  the  parties  to  the  suit  throughout 
thus:  "€be  said  plaintiff,"  "the  said  defendant,"  tri/Aou^  repeating  the  coj^qIjji^ 
names,  and  concludes  as  follows :)  Wherefore  the  said  plaintiff  saith  that  skm. 


(m)  This  finrm  b  proper  in  every  action  by 
Htt,  CBoqit  debt,  qm  tarn,  and  tre^MUS.' 

(a)  Ab  to  the  neoeanty  ft>r  the  word  *'  suit," 
Ae.  ne  ante,  toL  i  Declaration. 

(a)  The  omisBon  of  pledges  is  not  material, 
tilL  157.    See  as  to  pledges,  ante,  yoL  L 


if)  The  deelanttioii  should  not  eonohide 
"ad  daBDnm  '*  in  «  penal  action,  tar  a  coow 
BOB  iniinner  is  not  entitled  to  damages.  4 
kir.  2021.  2ig0— 1  Marsh.  Rep.  18Q. 

(f )  As  perfa^ie  «  eommon  M4;nas  may  be 
inad  beftoe  tlis  cause  of  actbn  arose,  the 
MHW  in  K.  B.  (see  1  B.  &  P.  842,  2  B.  & 
?.  234;)  it  may  be  adTlaable  to  intitule  the 
dBdiualioB  eperiany;  as  in  K.  B.  (see  ante, 

^  a  ■.  («). 

(r )  This  ibrm  is  proper,  whether  or  not  the 
Mnknt  be  actulfy  a  prisoner  in  the  custody 


of  the  warden. 

(<)  The  addition  need  not  be  stated  in  the 
declaration.  8  B.  &  P.  896.  If  the  defend- 
ant be  misnamed  in  the  process,  describe  as  in 
jRirm,  post,  19. 

(0  As  to  the  distinction  between  the  words 
attacked  and  Bummonedf  and  as  to  this  short 
recital  of  the  nature  of  the  action,  see  1  Sannd. 
818,  n.  8;  ante,  toL  i.  Declaration  Stating 
defendant  was  summoned,  when  he  ought  to 
have  been  attached,  would  be  bad  on  demurrer. 
2  Chit  R.  68a  Sed.  qa;  see  Clark  v.  Cros- 
by, ante,  voL  i  Trespass,  post,  27. 

(«)  In  case  of  troTer,  omit  the  words  in 
itaUoB. 

{w)  Or,  <*  the  said  plaintiff'*  See  2  Marsh. 
Be.  101.— 6  Taunt  121.— 1  New.  Bep.  289. 

(x)  The  omission  of  these  words,  though  na- 
tedudcal,  is  not  demurrable,  1  B.  &  P.  866. 
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ur  oomuni  he  18  injured,  and  liath  sustained  damage  to  the  amount  of  £ —  and  therefoie 
"*^     he  brings  his  suit)  &o. 

L«18  1      ^ (^  ^^*)  ^-  ^*  ^^  summoned  to  answer  A.  B.  of  a  plea  that  he 
debt       render  to  him  the  sum  of  iC—  of  lawful  money  of  Great  Britain,  which  he 
(y)«        >  owes  to  and  unjustly  detains  from  him ;  and  thereupon  the  said  A.  B.  by 
his  attorney,  complains.     For  that  whereas,  &c. 

^.^**  (*^  ^*')  ^*  ^'  ^^  summoned  to  answer  A.  B.  who  sues  as  well 

^^  for  our  soYereign  lord  the  king,  (or,  "  for  the  pow  of  the  parish  of in 

the  county  of ")  as  for  himself  tn  this  behalf,  of  a  plea  that  he  ren- 
der to  our  said  lord  the  king,  (or,  ''  to  the  poor  of  the  said  parish,")  and  to 
the  said  A.  B.  who  sues  as  aforesaid,  the  sum  of  £ —  of  lawful  money  of 
Great  Britain,  which  he  owes  to  and  unjustly  detains  from  them ;  and  there^ 
upon  the  said  A.  B.  by his  attorney,  complains.     For  that  whereas, 

&c. 
In  aoooont, 

Sbo. 


(to  wH.)    In  account,  annuity,  and  detinue,  the  defendant  is  statea 

to  haye  been  summoned  to  answer,  and  the  plea  is  described  as  in  EL  B.  by 
bill 


InooTd- 
nant 


In  detinue. 


(to  wit.)  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea  that  he 

keep  with  him  a  covenant  made  by  the  said  0.  D.  with  the  said  A.  B.  ac- 
cording to  the  force,  form,  and  effect,  of  a  certain  indenture,  (or,  "deed- 
poll,"  (or,  "articles  of  agreement,'.'  or  "charter-party  of  affreighment," 
as  the  case  may  be)  made  between  them,  &c.  {or,  if  by  the  assignee  of  the 
reversion,  "  made  by  the  said  C.  D.  with  E.  F.  and  his  assigns,"  or,  if  6y  an 
heiry  "  with  E.  F.  and  his  heir,"  or,  if  against  the  assignee  of  the  rever- 
sion," made  by  G.  H.  for  himself  and  his  assigns  with  the  said  A.  B.")  and 

thereupon  the  said  A.  B.  by his  attorney,  complains.     For  that 

whereas,  ftc. 

See  the  form  in  K.  B.  ante,  14,  which  may  be  readily  adapted  to  an  action 
in  the  G.  P. 

In  reple- 

^^  (to  wit.)  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea  where- 

fore he  took  the  cattle,  {or,  "  goods  and  chattels,"  according  to  the  fact)  of 
the  said  A.  B.  and  unjustly  detained  the  same  against  sureties  and  pledges 

until,  &c.  and  thereupon  the  said  A.  B.  by •  his  attorney  complains. 

For  that  &c.  {see  post^  848.) 

* (to  wit.)  0.  D.  was  attached  to  answer  A.  B.  of  a  plea  {z),  where- 

l  -^^^  J  fore  the  said  C.  D.  with  force  and  arms,  &c.  broke  and  entered,  Ac.  or, 
"  made  an  assault,  itc."  reciting  the  trespasses  at  length,  but  without  par- 
tictdarizing  the  time,  number,  quantity,  or  value,)  and  other  wrongs  to 
the  said  A.  B.  and  there  did,  to  the  great  damage  of  the  said  A.  B.  and 
against  the  peace  of  our  said  lord  the  king,  &c. ;  and  thereupon  the  said  A. 
B.  by  £.  F.  his  attorney,  complains  that  the  said  0.  D.  on,  &c.  at,  &o.  (re- 

(y)  See  the  note  to  the  fbrm  in  debt  in  K.         (z)  As  to  the  inaertion  here  of  the  words 

B.  ante,  18.    In  action  by  or  against  an  exec-  <*  and  thereupon  the  said  A.  B.  complains," 

utor  or  administrator,  &e  -words  in  italics  see  2  Marsh.  Rep.  101. 
mnst  be  omitted.    See  ante,  18,  n.  (/ ), 
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peating  the  trespasses^  with  the  circumstances  of  timcj  number,  quantity,  ^  commoh 
and  value.  pi«a8. 

According  to  1  Sound.  818  a.  note  8.     The  declaration  need  not  recite  The  like  in 
tke  supposed  writ  as  above,  but  mat/  be  as  in  the  case  in  C  P.  inserting  *  ™or« 
**plea  of  trespass  "  itisfead  o/"**  trespass  oh  the  case,"  and  omitting  the  JjJ^^™ 
*W  whereas ;  arid  it  is  noft  most  ustial  and  advisable  to  adopt  such  form, 
iSfdlotrs :) — 

(to  wit.)  C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  trespass, 

and  thereupon  the  said  A.  B.  by his  attorney,  complaiDS,   For  that, 

4c.    {Here  state  the  cause  of  action,  which  may  be  in  the  forms  post, 
850  to  876.) 

*In  the  Common  Pleas.  f   #20  ] 

As  yet  in  Michaelmas  Term,  in  the  1st  year  of,  ^c\  to  wit,  To  detain  a 

on  the  6th  day  of  December,  A.  D.  1830.  c^^^f" 

London,  (to  wit.)  C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  tres-  the  warden 

pass  on  the  case,  upon  promises,  and  thereupon  the  said  A.  B.  by his  pf  the  Fleet 

attorney  complains.     For  that  whereas  the  said  defendant  heretofore,  and  ^here^'e'* 
before  the  commencement  of  this  suit,  to  wit,  on,  &c.  at,  Ac.    (  Conclude  as  in  cause  of  ao 
other  cases,  stating  throughout  that  '^  before  the  commencement  of  this  tion  arises 
mdi,  to  wit,  on,  Ac,  defendant  was  indebted,"  4c.)  ^^^^  ^■- 


(to  wit.)  C.  D.  was  attached  to  answer  A.  and  B.  of  a  plea  of  tres-  where 


one 


pus  on  the  case  {as  the  plea  is)  ;  and  thereupon  the  said  A.  by  E.  F.  his  of  the 
attorney,  comes  and  gives  the  court  here  to  understand  and  be  informed,  that  5?^"!^ 
moe  the  suing  out  of  the  original  writ  in  this  cause,  and  before  this  day,  to  the  issuing 
wit,  on,  Ac.  (day  of  his  death,  or  about  it)  at  {ve7iue)  the  said  B.  died,  of  the  writ. 
which  the  said  C.  D.  doth  not  deny,  but  admits  the  same  to  be  true ;  and 
thereupon,  the  said  A.  by  his  attorney  aforesaid  complains,  that  whereas,  &e. 
The  same  as  the  last,  mutatis  mutandis,  ^S^J^^^ 

'  of  the  de- 

fendants 

died. 

Conclusion 

Wherefore  the  said  plaintiff  saith  that  he  is  injured,  and  hath  sustained  tion  in  0. 
dunage  to  the  amount  of  £ —  and  therefore^  he  brings  his  suit,  &c.  P.  (a) 

Wherefore,  as  well  for  our  lord  the  king  {or,  "  for  the  poor  of  the  parish  Ditto  in 
of  — ^")  as  for  himself  in  this  behalf  he  brines  his  suit,  Ac.  det*.  q«i 

^  &  )  tarn  (6) 

.  And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  to  the  great  Ditto  m 
damage  of  the  said  plaintiff  and  a^inst  the  peace  of  our  lord  the  king ;  where-  trespass 
fcre  ^  said  plaintiff  saith  that  he  is  injured,  and  hath  sustained  damage  to 
the  amount  of  £ —  and  therefore  he  brings  his  suit,  ice. 


(s)  This  firm  will  soffiee  in  all  eases  ezoept     uior,  ko. 
m  dAi  qui  tsDi,  and  trespass,  or  wkere  ths         (i)  8ed  tha  ton  and  note  ia  K.  B.  ants, 
Jhhrtiff  SMS  in  a  particiilar  ehagaotsr  aa  ereo-     18,18. 
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in  nmsRi.  IN  INFERIOR  COURTS, 

Before  the  Mayor  and  Aldermen  in  the  Chamber  of  the 
GuUdhaU  of  the  City  of  London. 
In  the  A.  B.  and  E.  F.  his  wife  (which  said  E.  F.  (1)  doth  sole  merchandize 

f^^^rt'"      without  her  husband,  in  the  art  or  trade  of within  the  city  of  London), 

London,  by  ^J their  attorney,  complains  a^inst  C.  D.  in  a  plea  of  trespass  on  the 

baron  and   case.     For  that  whereas  the  said  C.  I),  on,  A'c.  at  the  parish  of in  the 

^^,  feme  q\^j  q{  London,  and  within  the  jurisdiction  of  this  court,  was  indebted  to  the 
sole  taid^^  said  E.  F.  then  and  now  being  the  wife  of  the  said  A.  B.  and  then  and  now 
within  the  trading  and  merchandizing  within  the  said  city,  in  the  art  or  "^^trade  aforesaid, 
T^*ok  1  ^^^^^  ^^^  without  her  said  husband,  according  to  the  custom  of  the  said  city, 
l      '^*'  J  in  the  sum  of  £ —  of  lawful,  Ac.  or,  &c.     {Here  state  the  cause  of  actum, 

laying  the  promises  to  E.  F.  and  describing  her  ''  as  such  sole  trader  as 

aforesaid. 

Declare-       ^  y^^  ^y  ^^^  gW*/  as  above.) 

agaimt  A.  B.  by his  attorney,  complains  against  C.  D.  and  E.  F.  his  wife, 

baron  and    which  saith  E.  F.  doth  sole  merchandize  without  her  husband,  in  the  art  or 

fene,  feme  trade  of  a within  the  city  of  London,  in  a  plea  of  trespass  on  the  case 

trad^        upon  promises.     For  that  whereas  the  said  E.  F.  so  being  such  sole  trader 

within  the  as  aforesaid,  on,  &;c.  in  London,  &c.  then  and  still  being  the  wife  of  the  said 

^'  C.  D.  and  then  and  still  trading  and  merchandizing  within  the  said  city,  in 

the  art  or  trade  aforesaid,  alone  and  without  her  said  husband,  according  to 

the  custom  of  the  said  city,  as  such  sole  trader  as  aforesaid,  was  then  and 

there  indebted,  &;c. 

Commence-      Borough  of  Southwark,  (to  wit.)  A,  B.  by his  attorney,  complains 

ment  and  against  0.  D.  in  a  plea  of  trespass  on  the  case  upon  promises.'  For  that 
^"d^^l^L  ^^^^^^'^  ^^  ^^  defendant,  on,  &;c.  to  wit,  at  Southwark,  in  the  county  of 
tion  in  the  Surry,  and  ♦within  the  jurisdiction  of  this  court,  was  indebted,  &c.  &c. 
Borough  {Stating  every  material  fact  to  have  happened  V  at  Southwark  aforesaid^ 
ft^^S^^k  ^*'^*^  '^^  county  and  jurisdiction  aforesaid,*^  and  conclude  as  in  the 
^^^^  King^s  Bench,  by  billy  ante,  page  16. 

[  *24  ] 


BY  AND  AGAINST  PARTICULAR  PERSONS. 


ATTORNIES,  &iC. 

EUehborough, 

Michaelmas  Term,  1  WilL  4. 

DeoUra-         (to  wit.)  (6).  A.  B.  gentleman,  one  of  the  attomies  of  the  court  of  j 

^toiwySi  ^^  '^^  ^^  ^^^       2>  ^fore  ihe  king  himself,  being  present  here  in  court,  ' 

'^^'        (c)  Ab  to  this  custom,  see  2  B.  &  P.  98  '    (&)  As  to  venue  hi  action  against  ftttonikif 

{d)  See  Plead.  Assist  885.  Morg.  174.  see  Tidd*s  Prac.  9th  edit  80. 

(a)  See  form,  Plead.  A.  197. 


(1)  In  Ptntiiylvania  she  may  sue  and  be  sned,  and  plead  and  be  impleaded  at  law,  in  any  . 
ooort,  withont  naming  her  husband.    Act  of  22d  Feb.  1718.    1  Sm.  Laws,  99.    See  Bmke  v. 
Winkle,  2  Serg.  &  Bawle,  189. 


OF  DECLAKATIOX. 


29 


in  his  own  person^  according  to  the  liberties  and  privileges  of  the  said  coart 
for  such  attoriiies,  and  other  officers  of  the  court  aforesaid,  from  time  imme- 
morial used  and  approved  of  in  the  same  court,  complains  of  C.  D.  being  in 
the  custody,  &c. — 2  Saund.  1,  n.  1.     {Same  conclusion  as  in  other  cases,) 

Pledges,  &c. 

(to  wit.)  A.  B.  complains  of  C.  D.  gentleman,  one  of  tb^  attornies  Bill 


ATTOB- 
NISS,  &C. 


[   *80  1 


of  the  court  of  our  lord  the  now  king,  before  the  king  himself,  being  present  against  do. 
here  in  court  in  his  own  person,  of  a  plea  of  trespass  on  the  Ciise  (or  as  the  ^^^' 
plet  i>).     For  that  whereas,  &c.     {^Instead  of  the  words  at  the  end,)  *^  and 
therefore  he  brings  his  suit,  &c."  say  **  he  prays  relief,"  &c.  (rf). 

Pledges,  &c. 
*EIlenborough. 

Michaelmas  Term^  1  WUL  4. 

(to  wit.)  Be  it  remembered,  that  on  the day  of  ^ (/),  in  l>«ilara- 

the  Ist  year  of  the  reign  of  our  lord  the  now  king,  A.  B.  brought  into  the  ^^  ^ause 
office  of  the  clerk  of  the  declarations  of  the  court  of  our  said  lord  the  king,  of  action 
before  the  king  himself,  according  to  the  course  and  practice  of  the  same  *"5cru^, 
ODort,  his  certain  bill  against  C.  D.  gentleman,  one  of  the  attornies  of  the  bui  is  filed 
same  court,  and  filed  the  same  bill  as  of  Michaelmas  Term,  in  the  first  year  in  vaca. 
of  the  reign  of  our  said  lord  the  king,  which  said  bill  follows  in  these  words,  ^^^  C«) 

that  is  to  say, (to  wit.)  A.  B.  complains  {as  ante,  29. — See  6  T.  R. 

825.  2  Saund.  1,  n.  d.) 

Ettenborough. 

Michaelmas  Term,  1  Will.  4. 

(to  wit.)  A.  B.  complains  of  C.  D.  Esquire,  marshal  of  the  Marshal-  ^'  against 

Bea  of  our  lord  the  now  king  before  the  king  himself,  present  here  in  court,  shal"?^)" 
in  his  own  proper  person,  of  a  plea  of  trespass  on  the  case  {or  as  the  pica 
»).     For  that  whereas,  Ac.     {^Here  state  the  cause  of  action,  and  conclude 
as  follows :)     To  the  damage  of  the  said  A.  B.  of  £ —  and  heretofore  he 
prays  relief,  &c.  Pledges,  &c. 

In  the  Common  Pleas. 

Mkhaelmns  Term,  1  WUL  4. 

(to  wit)  C.  D.  was  attached  by  his  majesty's  writ  of  privilege  issu-  Declara. 

ing  out  of  his  said  Majesty's  Court  of  the  Bench  here,  to  answer  unto  A.  B.  an  attorney 

gentleman,  one  of  the  attornies  of  the  same  court,  according  to  the  liberties  of  C.  F. 

and  privileges  of  the  same  court,  for  such  attornies,  and  other  ofiSicers  of  the  C^)* 

same  court,  from  time  immemorial  used  and  approved  of  therein,  of  a  plea  of 

trespass  on  the  case  {or  as  the  plea  is) ;  and  thereupon  the  said  A.  B.  in 

his  own  person,  complains,  whereas,  &c. 

(eondtide  as  usticd,)  Pledges,  Sco. 


(c)  See  fimns,  2  Rich.  C.  P.  90— Pleas.  A. 
167. 

(^  The  omission  of  these  words  is  not  a 
owe  of  demarrer. — ^Andr.  Rep.  247. 

U)  See  ante,  toI.  i.  Joinder  of  Actions. 
The  esBoign  dny  is  a  day  of  the  Term  so  as  to 
fie  tluB  bill  withont  a  meroorandam;  and 
Wv  pbintiff  is  to  act  in  such  case  as  to  notice 
l»pfead,  see  5  J.  B.  Moore,  425. 

Vol  IL  8 


(/)  The  day  of  filing  the  bill,  but  though  a 
wrong  day  be  stated,  evidence  will  be  allowed 
to  correct  the  mistake. — 5  B.  &  A.  847* 

{g)  The  like  in  debt,  see  post,  419.  If  the 
bill  be  filed  in  vac^ition,  the  form  will  be  as  that 
against  an  attorney,  supra  muiaiis  mvtandin. 

{h)  See  other  forms,  1  Rich.  C.  P.  455,  250. 
Morg.  Preo.  480.-*LiL  Ent  27,  65,  88. 


*81  BSaiNNINGS  AND  CONCLUSIONS 

*In  the  Common  Pleas. 

Michaebncis  Term,  1  Will.  4. 
To  the  Justices  of  our  Lord  the  King 

of  the  Bench. 

Bill  ^iQ  yfi^^  ^,  B,  Ijy  j;.  F.  his  attomej,  complains  of  C.  D.  gentleman, 

attornly*of  ^^®  ^^  *^^  attomies  of  his  M^esty's  Court  of  the  Bench  here,  present  here  in 
C.  P.  (t).    court  in  his  own  person,  of  a  plea  of  trespass  on  the  case,  &c,  {or  as  t/te  plea 
is).    For  that  whereas,  &c.     {Conclude  as  in  K.  B.     1  Rich.  C  P.  262. 
Andr.  Rep,  247.^ 

In  the  Common  Pleas. 

Michaelmas  Term^  1  Will.  4. 

d^^th^         ^^^  ^^**^  ^  ^*  remembered,  That  on next  after in 

on  after  ap-  ^^^  SBjne  Term,  A.  B.  came  into  his  Majesty's  Court  of  the  Bench  here,  by 
pearanoe.  E.  F.  his  attorney,  and  brought  into  the  same  court  here  his  certain  bill 
against  C.  D.  gentleman,  one  of  the  attomies  of  the  said  Majesty's  Court  of 
the  Bench  here,  present  here  in  court,  in  his  own  person,  of  a  plea  of  tres- 
pass on  the  case  {as  the  plea  is) ;  and  there  are  pledges  for  the  prosecution 
thereof,  to  wit,  John  Doe  and  Richard  Roe ;  which  said  bill  follows  in  these 
words,  that  is  to  say.  To  the  justice  of  our  lord  the  king  of  the  Banch, 

to  wit,  A.  B.  by his  attorney,  complains  of  0.  D.  (to  the  efid 

ofthebiU.) 


W^^  I  *INFANTS. 

I  *82   ]  Ellenborongh. 

Michaelmas  Terfn,  1  Will.  4. 

ti^^'*"  C^  ^^*')  ^'  ■^*  ^y  ^'  ^'  ^^^  ^®  admitted  by  the  court  of  our  lord 

inikn/in'*  the  now  king  before  the  king  himself,  here  to  prosecute  for  the  said  A.  B. 
K.  B.  ( j).  who  is  an  infant  within  the  age  of  twenty-one  years,  as  the  next  friend  of 

the  said  A.  B.  complains  of  C.  D.  being,  &c. [2  Saund.  117  f     Tid^l's 

Pract.  9th  edit.  99.] 

*  In  the  Common  Pleas. 

Michaelmas  Term,  1  Will.  4. 

^?®^^^"*-  (to  wit.)  C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  tres- 

in&nt^in^  pass  on  the  case  {as  the  plea  is,)  and  *  thereupon  the  said  A.  B.  by  E.  F. 
C.  P.  who  is  admitted  by  the  court  of  our  lord  the  king  of  the  bench  here,  to  pro3- 

[   ♦SS  ]  ecute  for  the  said  A.  B.  who  is  an  infant  within  the  age  of  twenty-one  years, 
as  the  next  friend  of  the  said  A.  B.  complains  that  Whereas,  &c. 


AflSiaNEES  OF  BANKRUPTS,  &0. 

Ellenborotigh. 
Coni^  Michaelmas  Term,  1  WUJ.  4, 

menoement.     (to  wit.>  A.  B.  and  C.  D.  assignees  of  the  estate  and  effects  of  £.  F. 

(t)  See  other  forms,  in  1  Rich.  C.  P.  262.      edit  SO.— Plead.  Assist  805. 
264— Plead.  Assist  805.     It  seems  a  Serjeant         (>  )  See  form.  Plead.  A.  160. 
mnst  be  sued  by  original. — ^Tidd*s  Prao.  9th 


OV  BJEGLABAXXOHB. 


88 


I  bnkrapt,  according  to  the  Statute  {ky  in  force  ooncerning  bankrupts,  Aiiuoirni. 
complaui  of  6.  H.  bemg,  Ac  {as'ante^  12.)  For  that  whereas,  &c.  {See  ^f  decUra- 
fonna,  pasij  97.)  tion  by  &«. 

signees  of 

(to  wit)  E.  F.  was  attached  to  answer  A.  and  B.  assignees  of  the  ^.Slfi). 

estite  and  eflfects  of  C.  D.  a  bankrupt,  according  to  the  Statute  in  force  con-  ipu   ^^  • 
oenung  bankrupts,  of  a  plea  of  trespass  on  the  case  {as  the  plea  is)  ;  and  q^  p, 
thereapon  the  said  A.  and  B.  assignees  as  aforesaid,  b;  6.  H.  dieir  attorney, 
QonqtluQ  that,  Whereas,  &c,     {See/orm,  post,  97.) 

(to  wit)  A.  B.  and  C.  (the  said  B.  and  G.  being  assignees  of  the  By  one 


ertite  and  effects  of  E.  F.  a  bankrupt,  according,  &c.  as  above)  complain,  ^^^^ 
4c.    {See form,  post,  101.)  8i^ees%T 

another. 

(to  wit.)  A.  B.  and  0.  D.  assignees  of  the  estate  and  effects  of  I.  K.  By  assign- 

a  bankrupt,  under  and  by  virtue  of  a  commission  of  bankruptcy  duly  issued  ^^^^"^ 
and  awarded  against  the  said  I.  K.  and  E.  F.  and  O.  H.  assignees  of  the  banknipts 
estate  and  ef&cta  of  L.  M.  a  bankrupt,  under  and  by  virtue  of  a  conmiission  under  sey. 
of  bankruptcy  duly  issued  and  awarded  against  the  said  L.  M.  according  to  ^^  .^™~ 
the  Statute  in  force  concerning  bankrupts,  complain  of  0.  P.  being  in  the  toreoovira 
CBitody,  &c.    For  that  whereas,  Ac.  debt  due 

to  the  joint 

(to  wit)  A.  B.  assignee  of  the  debts,  estate,  and  effects  of  C.  D.,  ^^e^ii 

betetofore  an  insolvent  debtor,  and  duly  discharged  from  imprisonment  ac-  signees  of 
cording  to  the  force,  form,  and  effect  of  an  act  of  parliament  made  at  West-  ^^^^^ 
HUMter,  in  the  7th  year  of  the  reign  of  his  late  Majesty  King  George  the  ^^  ^^^ 
Fourth,  intituled,  ^'  An  act  to  amend  and  consolidate  the  laws  for  the  relief 
of  iDsolvent  debtors  in  England,"  according  to  the  force,  form,  and  effect  of 
tbe  said  act,  comphiins  of  E.  P.  being,  4c.  {if  in  C  P.  or  Exchequer,  alter 
the  commencement  accordifigly.)     For  that  whereas,  heretofore  and  before 
tbc  said  C.  D.  subscribed  his  petition  for  his  discharge  from  imprisonment, 
■wording  to  the  provisions  Df  the  said  statute,  to  wit,  on,  &c.  at,  &c.     {See 
the  forms  in  assumpsit,  post,  101 ;  and  in  trover,  post,  888.) 

(to  wit)  B.  B.  assignee  of  the  remaining  debts,  estate  and  effects  of  ?y  ^*  ■•■ 

T.  A  an  insolvent  debtor,  and  dulv  discharged  from  imprisonment  in  pur-  alf^^?, 
Wttnce  of  an  act  of  parliament  made  at  Westminster,  in  the  7th  year  of  the  Tent,  after 
iwgnof  his  late  Majesty  King  George  the  Fourth,   intituled  "An  act  to  *^® '®™^^" 
amend  and  consolidate  the  laws  for  the  relief  of  insolvent  debtors  in  Eng-  fi^Jt  a*-^ 
hod,''  the  said  R.  B.  having  heretofore  been  appointed  an  assignee  of  the  signee  by 
Wte,  estate,  and  effects  of  the  said  T.  A.  remaining  unsettled,  undisposed  ^^  ^??°^L 


(i)  The  Statute  now  in  force  is  the  6  Geo. 
^fi^l&  See  forms,  Morg.  Prec.  458.  Plead. 
Awl  811.— 2  Rich.  C.  P.  80,  98.— LiL  Ent 
^  As  to  how  assignees  soe  when  there  are 
«mt  oommissions,  &c  see  ante,  vol.  L  16. 

T^  trustee  or  assignee  of  a  bankrupt  under 
^  Seolch  Sequestration  Acts^  has  no  power  to 
M  ia  this  oountiT  on  a  chote  in  action*'-^ 
D.  fc  R.  669.>-6  M.   &  &  126.    The  prece- 


dent therefore  on  this  head,  inserted  in  prior 
editions  of  this  work  is  omitted. 

(/)  See  ante,  toL  i.  16.---2  J.  B.  Moore,  8. 

(m)  The  statute  now  in  force  concerning 
insolvent  debtors,  is  the  7  Geo.  4.  c.  67.  See 
the  precedent,  1  Wentw.  868.  See  also,  as  to 
Actions  by  assignees  of  an  insoWent,  and  when 
th^  should  sue,  ante,  toL  1 17,  61. 


(1)  See  88  to  what  is  a  sufficient  ayerment  of  the  plaintiff's  tiUe  to  sue  as  assignees.  FletolMr 
<^>L«>PQg8onetaL,  5D0W.  ftRyil.  ^^ 


h 


88a  BBGIXKTNG8  AXD   COXCLUSIOXS. 

lasiGNEBi.  of,  and  not  applied  by  one  A.  N.  before  then  assignee  of  the  debts,  estate. 
and  effects  of  the  said  T.  A.  the  said  A.  N.  having  before  then  been,  under 
and  by  virtue  of  the  said  act  of  parliament,  removed  from  such  trust  and 
o£Sce  as  assignee  as  aforesaid,  complains  of  R.  S.  &c.  {^Proceed  as  usual  as 
in  other  actions  at  the  suit  of  assignees,  as  post,  101.) 
Conclnaion  To  the  damage  of  the  said  plaintiff,  as  assignee  as  aforesaid,  of  £ —  and 
in  K.  B.     therefore  he  brings  his  suit,  &c.  Pledges,  Ac. 

by  assign-  • 

cc  of  ft  _— . 

binkrupt  Whereof  the  said  plaintiff  saith,  that  as  assignee  as  aforesaid  he  is  injured, 
or  insoi-  and  has  as  such  assignee  sustained  damage  to  the  amount  of  £ —  and  there- 
of"'* .,        fore  he  brings  his  suit,  &c. 

The  like  in  ^  ' 

C.P. 


EXBCUTOBS 

AKD    A]>- 

MINISTRA- 

TORS. 


[    *34    ]  *BY  AND  AGAINST  EXECUTORS  AND  ADMINISTRATORS. 

JEUenborough. 
_  Michaelmas  Term,  1  Will  4. 

Beginning       (to  wit.)  A.  B.  executor  of  the^last  will  and  testament  of  E.  F.  de- 

of  a  declifc-  ceased,  complains  of  C.  D.  executor  of  the  last  will  and  testament  of  G.  H.  de- 
M  excc^if-  ceased,  being  in  the  custody,  &c.  (Ante,  12.  See  1  Saund.  112,  N.  1,  2.  The 
tor  ag:iinst  form  is  the  same  against  an  executor  de  son  tort,  1  Saund.  265.  In  debt, 
an  executor  whether  by  or  against  an  executor  or  administrator,  omit  the  word  "  owes  to 
f^f;-^'     and:'    See  ante,  18.) 

Tlie  like  in      (to  wit.)  C.  D.  executor  of  the  last  will  and  testament  of  G.  H.  de- 

^-  ^'  ceased,  was  attached  (or,  **  summoned  '')  to  answer  A.   B.  executor  of  the 

last  will  and  testament  of  £.  F.  deceased,  of  a  pi  a  of  trespass  on  the  ca^ 
{or  a^  the  plea  is) ;  and  thereupon  the  said  A.  B.  executor  as  aforesaid,  by 
G.  H.  his  attorney,  complains  that,  Whereas,  &c. 

By  the  ex-      (to  wit.")  A.'  B.  executor  of  the  last  will  -«na  testament  of  E.  F.  de- 

an^execu-  ceased,  which  said  E.  F.  in  his  life-time  and  at  the  time  of  his  death  was  ex- 
tor,  ecutor  of  the  last  will  and  testament  of  G.  H.  deceased,  complains,  &.Q, 

^^vin r«-         ^  *  **™'  P^*'  ^^- 
ectitor. 

By  has-  See  a  form,  post,  105. 

band  and 

utrii.  See  a  form,  post,  106. 

executor.  (to  wit.)  A.  B.  administrator  of  all  and  singular  the  goods,  chat- 
By  an  ad-  tels,  and  credits  which  were  of  E.  F.  deceased,  at  the  time  of  his  death,  who 
affrJnsUm^  Jied  intestate,  complains  *of  C.  D.  administrator  of  all  and  singular  the  goods, 
adminis-  chattels,  and  credits  which  wore  of  0.  H.  deceased,  at  the  time  of  his  death, 
trator  in     who  died  intestate,  being  in  the  custody,  <fec.     (Ante,  12.     See  forms,  post, 

K.B.(o).    j/^Q     ^ 

\    *35  ]        » 

By  an  ad-       (to  wit.)     C.  D.  administrator,  &c.  {as  ante,  34,)  was  attached  (or 

niinistratop  ^^  ^q\^^  ^j.  covenant  "  summoned  ")  to  answer  unto  A.  B.  administrator,  ic. 

against  an       «.        ,         ^^  '  ' 

adminis-       ^^  »  P»©a,  «C. 

S*p^  ™  («)  Sec  forma,  2  Rich.  C.  P.  142.— Plead.  (o)  See  a  ppeoedent,  Plead.  A.  869,  Ac 

A.  9.  846.— LiL  Ent.  26,  7.  60. 


OF  DBCLARATIOir.  £4 

(to  wit.)  A.  B.  administrator  (with  the  last  will  and  testament  of  ^y  ^^  ^^•^ 

6.  C.  deceased,  annexed)  of  all  and  singular,  the  goods  and  chattels,  right*  ^g  i^n^^g  *^' 
and  credits,  which  were  of  the  said  G.  C.  deceased,  at  the  time  of  his  death  non  with 
left  unadministered  hy  W.  B.  and  E.  S.  in  their  life-time,  now  respectively  ^jll  annex- 
deceased,  and  which  said  W.  B.  and  E.  S.   in  their  life-time,  and  at  their 
deatlis,  were  the  executors  of  the  said  last  will  and  testament  of  the  said  G. 
C.  deceased,  complains  of  G.  H.  being  in  the  custody,  &c.     {See  form,  post, 
111.) 


See  a  form,  post,  110.  By  an  ad- 

ministrator 

See  a  form,  post,  111.  ^^o™    ' 

setute. 

(to  wit.)  A.  B.  administrator  of  all  and  singular  the  goods  and  chat-  By  asur- 

teb  and  credits  of  E.  F.  deceased,  limited  until  the  orignal  will  and  testa-  ^'^yi^g  ad- 
ment  of  the  said  deceased,  or  an  attested  copy  thereof,  should  be  brought  into  ^^^^ 
and  left  in  the  Registry  of  the  Court  of  the  Registry  of  the  Archbishop  of  By  an  a^l- 
ftmterbury,  Primate  of  all  England,  and  Metropolitan,  and  letters  of  admin-  ministriu  r 
istntion  to  the  same  annexed,  of  all  and  singular  the  goods  and  chattels  and  l-wf^'I*  "?'' 
eredits  of  the  deceased,  should  be  applied  for  and  granted  by  the  same  court,  gi^al  will" 
but  no  further  or  otherwise,  or  in  any  other  manner,  complains,  &c.     For  or  a  «);.y 
that  whereas,  &c.  (as  usual  in  other  actions  at  the  snit  of  an  admi?iis-  ^^'^'^^^^^  ^^ 
traior,  see  forms,  post,  109.)     Yet,   &c.   {as  post,  85  a)  nor  to  the  said  into  The 
pUntiff  after  the  death  of  the  said  E.  F.  (to  which  said  plaintiff,  after  the  Aivhbish- 
death  of  the  said  E.  F.  to  wit,  on,  &c.  at,  *c.  administration  of  all  and  sin-  °P'"  ^^^^^ 
gakr  the  goods,  chattels,  and  credits,  which  were  of  the  said  C.  D.  at  the 

time  of  his  death,  limited  until  the  original,   <tc.  {as  above)  by wi^s 

granted.  To  the  damage  of  the  SJiid  plaintiff  as  administrator  as  aforesaid,  Profert 
and  therefore  he  brings  his  suit,  &c.  with  this  that  the  original  last  will  and 
testament  of  the  said  deceased,  or  any  authentic  or  other  copy  thereof,  hnth 
not  yet  been  brought  into  or  left  in  the  Registry  of  the  Court  of  the  Arch- 
bishop of  Canterbury,  and  letters  of  administration,  with  the  same  annexed, 
of  all  and  singular  the  goods,  chattels,  and  credits  of  the  said  deceased,  been 
applied  for  or  granted  by  the  same  court,  and  the  said  letters  of  administra- 
tkm  are  now  in  fiill  force  and  effect. 

See  a  form,  post,  118.  ^^^^ 

trator  de 

And  the  said  A.  B.  brings  into  court  here  the  letters  testamentary  of  the  ^o^is  non 

said  E.  F.  deceased,  whereby  it  fully  appears  to  the  said  court  here,  that  the  ^„nJ>\S 

iaad  A.  B.  is  executor  of  the  last  will  and  testament  of  the  said  E,  F.  de-  Profert  by 

eetaed,  and  hath  the  execution  thereof,  Ac.  an  execu- 

tor in  K. 

And  the  said  A.  B.  brings  into  court  here  as  well  the  letters  testamentary  Profert  by 
of  the  said  E.  F.  deceased,  as  the  letters  testamentary  of  the  said  G.  II.  de-  an  execu- 
oeised,  whereby  it  fully  appears  to  the  said  court  here  that  the  said  E.  F.  in  ^^^^^ 
his  life-time  was  executor  of  the  last  will  and  testament  of  the  said  G.  H.  (5), 
deceased,  and  that  the  said  A.  B.  is  executor  of  the  last  will  and  testament 
of  the  said  E.  F.  deceased,  and  hath  the  execution  of  the  last  wills  and  testa- 
ments of  the  said  E.  F.  and  6.  H.  respectively,  &c. 

ip)  Tha  porofert  is  not  aeccflDaiy  until  deo-         {q)  See  forms  Go.  Ent.  1.  b. — ^LiL  Ent.  165, 
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EXECUTOR       gee  a  fonn,  post,  106. 


AXD  AO- 
mSlBTB  A.- 


T0B8.  (  To  the  efid  of  all  the  counts  in  the  dedaraiion,) — ^Yet  the  said  defend- 

P  rert  \ry  &^^  ^^^  regarding  his  said  promises  and  undertakings,  but  contriving  and  in- 
a  surviving  tending  to  deceive  and  de&aud  the  said  £.  F.  in  his  life-time,  and  the  said 
executor,  plaintiff  as  administrator  as  aforesaid,  after  the  death  of  the  said  E.  F.  to 
ofTE  ^^^^^'^  ^^^  plaintiff  after  the  death  of  the  said  E.  F,  to  wit,  on  &c.  {date  of 
ration  by  </ran(^  at  &c.  (venue)  aforesaid,  administration  of  all  and  singular  the  goods, 
an  admin-   chattels,  and  credits,  which  were  of  the  said  E.  F.  deceased,  at  the  time  of 

K  "B^^ifr?    ^^^  death,  who  died  intestate,  bj  ( christian  name  of  the  Archbis/iop, 

r-  *^fi  1  ^^'^  ^y  Divine  Providence^  Archbishop  of  Canterbury^  Primate  of  aU 
I-  -I  England^  and  Metropolitan  (*),  in  due  *form  of  law  was  granted,  in  this 

behalf,  hath  not  as  yet  paid  the  said  sums  of  money,  or  any  part  thereof,  to 
the  said  E.  F.  in  his  life-time,  or  to  the  said  plaintiff,  since  the  death  of  the 
said  E.  F.  (although  often  requested  so  to  do)  ;  but  he  so  to  do  hath  hitherto 
wholly  refused,  and  still  refuses  to  pay  the  same,  or  any  part  thereof,,  to  the 
said  plaintiff,  to  the  damage  of  the  said  plaintiff,  as  administrator  as  aforesaid 

of ;  and  therefore  he  brings  his  suit,  fcc,     {^Add  a  profert  to  the  letters 

of  admi7iistration,  as  next  form.) 

^^.^       (  To  the  end  of  the  declaration  to  the  word  ^'sint "  ^c.  ut  supra.)  And 

igtrator  in   the  said  plaintiff  brings  into  court  here  the  letters  of  administration  of  the 

K.  B.         said  archbishop,  (or  ''bishop,")  which  gives  sufficient  evidence  to  the  said 

court  here  of  the  grant  of  administration  to  the  said  plaintiff  as  aforesaid, 

the  date  whereof  is  a  certain  day  and  year  therein  named,  to  wit  the  day 

and  year  in  that  behalf  above  mentioned,  &c. 

Pledges,  ic. 
anSmin!^  And  the  said  plaintiff  brings  into  court  here  the  letters  of  administration 
istrator  de  of  the  said  archbishop,  which  give  sufficient  evidence  to  the  said  court  here, 
bonis  non  of  the  grant  of  administration  to  the  said  E.  F.  as  aforesaid,  as  also  the  let- 
m**i6ira-  ^^^^  of  administration  of  the  said  archbishop,  after  the  death  of  the  said  E. 
tor  (0.  ^-  to  the  said  plaintiff  as  aforesaid,  which  give  sufficient  evidence  to  tlie  said 
court  here  of  the  grant  of  administration  to  the  said  plaintiff  as  aforesaid,  the 
respective  dates  whereof  are  the  days  and  years  aforesaid  in  that  behalf. 

Pledges,  Ac. 

Profert  by  And  the  said  plaintiff  brings  here  into  court  the  letters  testamentary  of 
an  admin-  the  said  G.  C.  deceased,  whereby  it  appears  that  the  said  W.  B.  and  E.  S. 
with*Se  ^^*^^®  executors  of  the  last  will  and  testament  of  the  said  G.  C,  and  in  their 
will  an-  life-time  had  the  execution  thereof.  And  the  said  plaintiff  brings  here  into 
nexed.  court  the  letters  of  administration  of  the  said  archbishop,  which  gave,  £c. 
{Co7iclude  a^  in  the  above  form,.) 

(r)  Sec  forms,  Lil.  Ent  165,  166,  899;  and  italics,  say  "  by  A.  B.  vicar-^eneral  and  ofli 

as  to  administration  by  a  diocese  Com.  Rep.  17.  cial  principal  of  the  Lord  Bishop  of  Chester.*' 

(«)  This  is  to  be  taken  fh)m  the  grant  of  the  (0  The  production  of  this  profert  is  sufB 

administration.       If  the  administration  was  cient  evidence  without  the  production  of  the 

gnmted  by  the  yicar-generol  and  official  prin-  original  erant  to  the  deceased  administrator 

oipal  of  a  bishop,  instead  of  the  words  in  1  B.  &  €  150. 
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BY  CLEBKS  OR  TREASURERS  APPOINTED  TO  SUB   BY  STATUTE.  clerks, 

&C.  UNDEB 

{venule)  (to  wit,)  A.  B.  clerk  (or  treasurer)  to  the  trustees  for 
putting  into  execution,  and  acting  under  and  bj  virtue  of  a  certain  act  of 
parliament,  made  and  passed  in  the  —  year  of  the  reign  of  his  present  Maj-  Deciaraticn 

cstj  [or  late  Majesty,  King the ],  intituled  "  An  Act,"  &c.  {here  ll^^^_ 

sei  out  ike  title  of  the  cu^t.     If  the  authority  to  sue  be  under  more  than  p^r  to  uua- 
one  statute  J  then^  after  stating  the  title  of  the  first  act,  say  ^^  and  of  a  cer-  tecs  &c. 
tain  other  act  of  parliament  made  and  passed  in  the  —  year  of  the  reign  of,  empowered 
&cS)  according  to  the  force,  form,  atid  efiect  of  the  said  statute  (or  statutes),  ^er  a  stat. 
complains  of  C.  D.  being  in   the  custody,  &c,  (u).     For  that,"  (tc.)  state  ute. 
the  promises  or  causes  of  action  to   have  been  made  with,  or  to  have 
Qccruedto  "  the  said  trustees,^^  and  conclude  thus.     To  the  damage  of  the 
8ud  trustees  of  £ —  and  therefore  the  said  A.  B.  as  clerk  (or  treasurer)  as 
aforesaid,  according  to  the  force,  form,  and  effect  of  the  said  statute  {or  stat-' 
utea),  brings  his  suit,  &c. 

Pledges,  &c. 

(venue),  (to  wit.)  A.  B.  complains  of  0.  D.  clerk  {or  treasurer)  to  Deolaratioh 


the  trustees  for  putting,  &c.  {describe  him  as  directed  in  the  preceding  form)  ag&inst 
aooording  to  the  force,  form,  and  effect  of  the  said  statute  {or  statutes),  be-  ^^^^^ 
ing  in  the  custody  of  the  marshal,  &c.  of  a  plea  of  &;c.     For  that,   &c.  ui«r. 
{state  the  promises  or  causes  of  action  to  have  been  made  by,  or  accrued 
against  '^  the  said  trustees,^^  and  conclude  as  usual.) 

{veuue)  (to  wit.)  A.*  B.  clerk  {or  treasurer)  to  a  certain  company  l>eclar»- 

ealled  the company,  according  to  the  force,  form,  and  effect  of  a  certain  Jjgrk^iJr* 

act  of  parliament,  made  and  passed  in  tht!  7 year  of  the  reign  of  his  treasm-cr 

present  Majesty  {or  his  late  Majesty  King ),  complains  of  C.  D.  being  *«  *  «>«»- 

in  the  custody,  Ac.  of  a  plea  of  Ac.     For  that  wnereas,  Ac.  {state  the  debt  ^^JJ^^nS^to 
or  cause  of  action  to  have  accrued  to  the  said  company,  and  co7hclude  sue  under  a 
thus.)    To  the  damage  of  the  said  company  of  £ —  and  therefore the^aid  statute. 
A.  B.  as  clerk  {or  treasurer)  as  aforesaid,  according  to  the  said  statute,  brings 
his  suit,  Ac. 

Pledges,  Ac. 


DECLARATIONS  IN  ASSUirSlT.  I  *87  ] 


I.  COMMON  COUNTS. 


And  whereas  also  (w)  the  said  defendant  afterwards,  to  wit,  on  the  day  and  The  asuni 

form  of  an 

tion  runs  thns;  For  that  whereas  the  said  de-  ]l^'g^f^^^ 
fendant  heretofore,  to  wit,  on  the — day  of—  !„««* 


(a)  The  above  form  may  be  readily  adapted 
te  aa  aetkm  m  the  Common  Pieaa. 

(«i  ir  there  be  no  special  count  preceding     in  the  year  of  our  Lord — at — in  the  county  of 
tkt  fiiat  mdebitataB  count,  the  form  immedi-     — ^waa  indebted,"  &o. 
Mly  after  the  commencement  of  the  decUura- 
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Venue 
how  to  be 
stated. 


COMMON    year  last  (a)  aforesaid,  at  ,  London,  the  vetixte  (y)]  aforesaid,  was  indebted 
^^^'    to  the  said  plaintiiT,  in  the  [further]  sum  of  £ — of  like  {z^  lawful  money, 
or,  &c. 

{Here  the  subject-mutter  of  the  debt  must  be  stated,  as  that  the  plain- 
tiff had  sold  lands  or  goods  to  the  defendant,  or  done  work  for  him,  or 
had  lent  money,  ^c.  as  in  the  following  counts,  2  Saund.  850,  n.  2,  a7id, 
except  in  the  counts  for  money  had  and  received,  it  mnst  be  alleged  that 
the  debt  was  incurred  at  the  defendant's  request,  1  Saund,  264,  n.  the 
count  then  proceeds  as  follows  : 

and  at  his  special  instance  and  request,  and  being  so  indebted,  he  the  said 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  [London,  the  venire]  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  last-mentioned 
sum  of  money,  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested. 

The  usual  ^^^j  whereas  also  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
quantum  ^*  [London,  the  ve7iue]  aforesaid,  in  consideration  *that  the  said  plaintiff,  at 
meruit       the  like  special  instance  and  request  of  the  said  defendant,  had  before  that 

I      *>o  J      {Here  insert  the  subject-m/itter  of  the  debt  as  in  the  following  counts^ 
and  then  proceed  as  follows  :\ 

he  the  said  defendant  undertooK,  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  pay  him  so  much  money  *as  he  therefore  reasonably  deserv- 
ed to  have  of  the  said  defendant,  and  when  he  the  said  defendant  should  be 
•thereunto  afterwards  requested.  And  the  said  plaintiff  avers,  that  he  there- 
fore reasonably  deserved  to  have  of  the  said  defendant  the  further  sum  of 
£ —  of  like  lawful  money,  to  wit,  at  [London,  the  venue]  afores;iid,  where- 
of the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
there  had  notice.     [State  the  breach  as  post,  90.] 

f  ^^  ^fi\  {Same  as  the  above  quantum  meruit  to  the  asterisk,  and  then  proceed  as 
valebant     as  the  last-mcntioned  goods,  wares,  and  merchandize,  at  the  time  of  the 

G0Ullt(6). 


(x)  If  there  be  a  special  count  preceding 
the  indebitatus  count,  it  is  usuaI,  especially  in 
declaration  on  bills  or  notes,  to  insert  in  the 
common  counts  a  day  as  recent  as  possible, 
with  reference  to  the  title  of  the  declaration, 
so  that  the  common  brc:ich  may  appc^ir  to  be 
after  the  money  piy-ible  by  the  bill,  note,  &c. 
become  due.  Care  must  be  tiken  that  the  day 
be  not  one  after  the  title  of  the  declaration ; 
see  ante,  vol.  i.  235,  6. 

(y)  As  to  the  mode  of  stating  the  venue,  see 
ante,  vol.  i.  248,  to  252.  When  the  venue  is 
laid  in  liondon,  there  is  no  occasion  to  state 
the  parisli  and  ward,  and  therefore  it  is  better 
to  omit  it.  Where  the  venue  is  laid  in  a  coun- 
ty general,  state  the  common  venue,  town  and 
the  county,  thus:  **xit  Westminster,  in  the 
county  of  Middlesex."  Where  the  venue  is  in 
a  city  and  county  of  itself,  state  the  venue 
thus  :  "at  the  city  of  Bristol,  and  county  of 
the  same  city;*'   and  afterwards  throughout 


state  it,  **  at  the  city  and  county  aforesaid.** 

(«)  If  the  words  "lawful  money  of  Great 
Britain  "  have  not  been  l)efore  mentioned,  here 
insert  them,  instoul  of  the  words,  "  like  lawful 
money.'*  But  uch  words  are  altogether  im- 
material, and  need  not  b6  in.scrte(.t,  though 
usual  to  insert  them. 

(a)  As  the  plaintiff  may  recover  on  the 
indebitatus  count,  though  no  contract  ^r  a 
specific  price  be  proved,  the  quantum  meruit, 
or  valebant  oount,  seems  necessary,  and  where 
the  declaration  is  otherwise  long,  should  be 
omitted.  2  ^aund.  122,  n.  2.  As  to  this  count 
in  general,  see  Cro.  Jac.  61S,  619. — Ante, 
vol.  i.  801. 

(6>  Tiiis  count  is  not  in  practice  adopted, 
except  when  the  demand  is  for  goods  soUi  and 
delivered,  or  bargained  and  sold,  tuid  the 
quantum  meruit  count  appears  to  be  in  all 
cases  sufficient 
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add  sale  and  delivery  thereof,  were  reasonably  worth,  when  the  said  defend-  oommoh 
ut  should  be  thereunto  afterwards  requested.  And  the  said  plaintiff  avers,  ^^"^"^ 
that  the  said  last-mentioned  goods,  wares,  and  merchandize,  at  the  time  of 
the  said  sale  and  delivery  thereof,  were  reasonably  worth  the  further  sum  of 
jE—of  like  lawful  money,  to  wit,  at  [London,  the  venue]  aforesaid,  whereof 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
there  had  notice. 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,   &c.  at,   &c.  IndebOahu 
{vefiue)  was  hidebted  to  the  plaintiff  in  divers  goods  and  chattels^  to  wit  ^^^"^^P'^^ 
[100  fish,  of  the  valae  of  XIO,  for  divers  tolls  or  dues,  due  and  of  right  miae  topay 
papble  from  the  defendant  to  the  plaintiff,  on  and  in  respect  of  the  defend-  by  chat- 
ant  having  before  then  used  and  enjoyed,  and  having  had  the  liberty  and  *^  ^^^' 
privilege  of  using  and  enjoying  divers  capstans,  machmes,  windlasses,  and 
ropes  of  the  plaintiff,  to  haul,  and  to  assist  in  hauling,  of  divers  boats,  of  the 
defendant,  and  of  divers  other  boats  which  the  defendant  had  used,  on  to  the 
beach,  to  wit,  at  &c.]  and  being  so  indebted,  he  the  ^aid  defendant  in  consid- 
eration thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c., 
aforesaid,  undertook  and  then  and  there  &ithfully  promised  the  said  plaintiff 
to  paj  him  the  said  goods  and  chattels  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested.      Yet,  &c.  {stati?ig  a  breach  in  the  noji- 
pojfmeat  of  the  goods  and  chattels.^ 


1.      *RESPECTINQ   REAL   PROPERTY.  [    *39    ] 


I.  BESPEOT- 
INO    KEAL 
PROPERTY, 


Hie  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  a  Cer- 
tain messuage,  tenement,  and  premises,  with  the  appurtenances,  of  the  said  Por'afree- 
phuntiff  (e),  before  that  time  bargained,  sold  and  released  (/),  by  the  said  hold  estate 
plaintiff  to  the  said  defendant,  and  at  his  special  instance  and  request ;  and  ^^^  ^^ 
being  so  indebted,"  &:c.     {Conclude  as  ante,  ST. ^^-^ The  quantum  meruit  T^]^^^ 
thereon  is  as  ante,  37,  inserting  as  follows,  **  had  before  that  time  bargained, 
sold,  and  released  to  the  said  defendant  a  certain  other  messuage,  tenement, 
and  premises,  with  the  appurtenances,  of  the  said  plaintiff,  he  the  said  de- 
fendant undertook,"  &c.     {Conclude  as  ante,  SS,) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "for  cer-  Foraoopy- 
tain  messuages,  tenements,  and  premises,  with  the  appurtenances  (h)  before  hold  estate 

surrender- 
ee) The  sahjeci-matter  of  tkc  abore  form  is  (But  see  the  observation  of  Parke,  B.  in  Slat- 
ftom  6  B.  &  a  885,  where  it  was  held,  that  tern  v.  Runder,  3  Tyr.  968.) 
iidebitatiis  aasumpstt  wool  I  lie  for  goods  and  (e)  It  is  usual  but  unnecessary  and  unad- 
cbattela.    The  form  may  b^*  readily  adapted  to  visable,  to  state  the  situation,  6  Ea^t,  848.    If 
0^  chims  for  goodis.    See  6  B.  &  C.  885,  as  Bkis-stated,  the  variance  may,  in  some  cases,  be         ^ 
tithe  use  of  this  count.     (Roberts  v.  Bcatty,  a  ground  of  non-suit,   1  Esp.    Rep.  278.    8 
Ghtreh  v.  Feterow,  3  Peons.  Rep.  68,  801.)  Oamp.  285;  bat  see  1  Taunt  670, 1.    18  £ast» 

(i)  It  is  usual  to  insert  these  two  counts;  9.     8  Taunt  128. 
tot,  in  point  of  law,  it  should  seem,  from  the         (/  )  This  allegation  will  depend  on  the  na- 


befbre  Lord  EUenborough,  of  James  v,  tare  of  the  conveyance,  as  whether  it  were  by 

Snre,  Sittings  at  Westminster  after  Michael-  lease  and  release,  feoffment,  &c.    If  not  oon- 

lus  Term,  1816,  Sterling,  attorney  for  plain-  Teyed,  only  state  the  sate. 
^  that  these  oounts  are  not  8ustamable»  and  (^)  See  n.  (<2),  ante, 

^the  plamtifr  must  declare  specially  (1).  {h)  See  n.  {e),  ante. 


(1)  Lewis,  Ex.  v,  Culbertson,  11  Serg.  &,  Rawle»  49.    And  see  Weighley's  Adm.  v.  Weir.  2 
hig,  k  Rawie,  811. 

YOL  n.  4 


89  DEGLARATIOKS  IN  ASSUMPSIT. 

I.  EESPECT-  that  time  bargained,  sold,  and  surrendered  by  the  said  plaintiflT,  to  and  for  the 
PROPERTY.  ^^^^  defendant,  and  at  his  special  instance,  &c.  And  being  so  indeDted,"  &c 
{Conclttde  as  ante,  87.) — The  quantum  meniit  thereon^  isasante^  87, 
insert  ill  f/  as  follows,  ^^  iiad  before  that  time  bargained,  sold  and  surrendered 
to  and  for  the  said  defendant,  certain  other  messuages,  tenements,  and  pre- 
mises, with  the  appurtenances,  he  the  said  defendant  undertook,"  &c.  (  CV>/^ 
dude  as  ante,  88.) 

For  a  The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  certain 

leasehold     mcssuages,  tenements,  and  premises,  with  the  appurtenances  {k)  before  that 

and  asign-  ^^^^  bargained,  sold  and  assigned  *hy  the  said  plaintiff,  to  the  ssiid  defendant^ 

ed  (i).       and  at  his  special  instance  and  request,  for  the  remainder  of  a  certain  term 

[   ♦40  ]  of  years  then  to  come  and  unexpired  therein.     And  being.so  indebtc<l,"  &c. 

{Conclude  as  ante,  87.)      The  quantum  mertiU  thereon  is  as  ante  87,  /«- 

sertiufj  as  follows,  '^had  before  that  time  bargained,  sold,  and  assigned  to 

the  said  defendant  certain  other  messuages,  tenements,  and  premises,  Avith 

the  appurtenances,  for  the  remainder  of  a  certain  term  of  years,  then  to 

come  and  expired  therein,  he  the  said  defendant  undertook,"  &c.     {Conehide 

as  ante,  88)  (1). 

For  the 

good  will  The  indebitatus  count  is  as  ante,  87,  insei^ting  these  words  "  for  the  good- 
of  a  busi-  yy\\\  ^f  ^  certain  trade  and  business  of  the  said  plaintiff,  before  theft  relin- 
quished and  given  up  by  the  said  plaintiff  to  and  in  &vor  of  the  said  defend- 
ant and  at  his  special  instance  and  request,  and  being -so  indebted,  &o. 
(  Conclude  as  ante,  87) —  The  quatitnm,  meruit  thereon  is  as  ante,  37,  ?w- 
serting  as  follows,  ^^  had  before  that  time  relinquished  and  given  up  to  and 
in  &vor  of  the  said  defendant  a  certain  other  trade  and  business  of  the  said 
plaintiff,  he  the  said  defendant  undertook,"  &;c.     {Conclude  as  a?ite,  38.) 

For  the  The  ifidebitaius  count  is  a^  ante,  87,  inserting  in  these  words,  "  for  the 

^f^'^lr    good-will  of  a  certain  public-house,  commonly  called  or  known  by  the  name  or 

houw"  and  ^ign  of (;/),  and  the  trade  and  business  of  him  the  Sixid  plaintiff  of  a  pub- 

tbe  plain-    lican  and  victualler  therein,  before  that  time  relinquished  and  given  up  by  the 
tiflf*8  busi-  gaid  plaintiff  to  and  in  favor  of  the  said  defendant,  and  at  his  special  instance 
in  (m).       ^"^  request.  And  being  so  indebted,"  &c.   (^4  quantum  meruit  maybe  easily 
framed)  (2). 

By  out^  The  indebitatus  count  is  as  ante,  87,  "  for  so  much  money  before  that  tune, 
ing  against  ^^  j  ^j^^jj^  ^^Q  ^j^^  payable  from  the  said  defendant  to  the  said  plaintiff,  upon, 
tenantTfor  ^^^j  ^^^  ^^  respect  of  the  relinquishing  and  giving  up  of  certain  buildings, 
fixtures  erections,  and  improvements,  before  then  made  and  erected  by  said  plaintill^ 
^^K^t^ff      ^^  ^^^  \^foiL  certain  other  lands  and  premises,  with  the  appurtenances,  by  the 

premises 

(o).  (i)  Id.  lb.  See  form,  8  D.  &  R.  90.    1  B.  ft     will  sometimes  be  enforced  in  Equity.    1  Son. 

C.  704.  S.  C.  &  Stu.  Rep.  174. 

(k)  Id.  ib.  (m)  See  post,  44. 

(/)  A  contraot  for  the  transfer  of  the  good-         (n)  Ante,  89,  note  (g). 
will  of  a  businesB  is  good  in  law.    See  4  East,         (o)  See  apecial  counts,  and  notes,  post,  891, 

190.  4  Esp.  179.    Agreement  for  the  sale  of,  fto. 

(1)  See  Nelson  v.  Snow,  18  Johns.  488. 

(2)  See  a  declaration  in  anumpiit,  that  defendant  in  consideration  that  plaintiff  would  g^^e 
up  a  bargain  to  him,  and  permit  him  to  become  the  purchaser  of  certain  houses  bargained  for 
by  the  plaintiff,  promised  to  pay  40/. ;  which  was  held  a  suflQcient  consideration  to  support  tht 
action.    Price  v.  Seaman,  7  Dow.  &  RjL  14.  &  C.  in  C.  P.  2  Ring.  437. 
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mii  plaintiff  before  the  time  quitted,  relinquished,  and  given  np  to  and  in  >• 
fcror  of  the  said  defendant,  at  his  special  instance  and  request ;  and  being  p^pQ^^Y 
I,"  Ac.     {Conclude  as  ante,  37.) 


The  indebitattis  count  is  as  €mte,  87,  inserting  these  words ^  '^  for  the  use  r  #42    1 
md  occupation  of  a  certain  messuage,  tenements,  "^and  premises  {jq\  {or^  For  use 
of  a  certain  messuage,  building,  fiurm  and  land,  as  the  C€ise  is)  with  the  ap-  ^^  oocu- 
putenanoes,   of  the  said  plaintiff  (r),  by  the  said  defendant,  and  at  his  ^^^^^ 
qiecial  instance  and  request,  and  by  the  siffferance  and  permission  of  the  said  land  {p). 
pkintiff,  for  a  long  time  before  then  elapsed  («),  "^had  held,  used,  occupied,  [   *42  J 
poBBeesed,  and  enjoyed.   And  being  so  indebted, ' '  &c.  (  Conclude  as  ante, )  87. 
— 7%«  qtutntum  meruit  thereon^  isasante^  87,  inserting  as  follows,  '^had 
before  that  time  Quflfered  and  permitted  the  said  defendant  to  have,  hold,  use, 
oeeupy,  possess,  and  enjoy  a  certain  other  messuage,  tenements,  and  premises 
(or,  a  certain  other  messuage,  buildings,  forms,  and  land,  as  the  case  is)  with 
tiie  appurtenances,  of  the  said  plaintiff,  and  that  he  the  said  defendant  had, 
aeoording  to  the  last-mentioned  sitfferance  and  permission  of  the  said  plain- 
til^  had,  holden,  used,  occupied,  possessed,  and  enjoyed  the  same  for  a  long 
qpsoe  of  time  then  elapsed,  he  the  said  defendant  undertook  "  &c.     {^Con- 
dude  as  arUCj  38.) 


ip)  The  stet  11  Geo.  2.  c  19.  s.  14.  gives 
lUs  remedy,  in  order  to  avoid  di£Bciiltics  in 
BDing  on  a  demise.  See  the  ferms,  Morgan's 
P^K.  17.  2  Rich.  C.  P.  90.  U).  Ekit  88.  PL 
Aa.  6,  215,  268,  275.  The  statute  is  not 
anally  referred  to  in  the  declaration. 

It  is  unnecessary  in  debt  or  assumpsit  fi)r 
IBS  and  occupation,  to  state  where  the  prem- 
ises  lie,  or  any  of  the  partkmlan  <tf  the  denuse. 
6EKt,  248. 

The  Tcnne  is  not  locai  5  Taimt  25,  except 
vhoi  the  demise  was  not  to  the  defendant, 
when  perhaps  it  may  be  local,  the  same  as  in 
an  action  against  tl^  assignee  of  the  lessee  in 
eorenant.    1  Saund.  241,  n.  5. 

This  eonnt  is  sofficient,  though  the  defen- 
4iBt  may  not  himself  have  occupied  the  pre- 
wmbL  8  T.  R.  827.  16  East,  88.  2  Stark. 
6S7.  But  if  the  plaintiff  has  recognized 
another  person  as  his  tenant,  he  cannot  afler- 
wsrds  charge  the  defendant,  2  B.  &  A.  119. 
2  Stark.  235.  And  though  the  premises  de- 
■nsed  hare  been  destroyed  by  fire,  4  Taunt 
46,  or  where  the  occupation  has  been  otherwise 
neniy  eoostructiTe,  6  Bingh.  206,  the  above 
MBUDOQ  count  will  suffice. 

It  may  be  brought  by  the  assignee  of  the 
lemson  before  attornment  16  East,  99,  by 
a  giutee  of  a  rent-charge.  1  T.  R.  878,  by  a 
BKoeeding  incumbent  5  T.  R.  4.  Peake's 
St.  242.— Selw.  N.  P.  1312.  So  the  asagnoe 
if  s  tenancy  created  by  a  parol  may,  it  should 
MB,  be  sued  for  rent  due  in  his  own  right 
2  Ben.  Bla.  319.  A  corporation  may  be  sued  in 
^iMompsit  for  use  and  occupation.  4  Bingh.  75. 
The  defendant  cannot  plead  nil  habuit  1 
WifaL  314.— 2  Wils.  208;  and  therefore  it 
<iott  not  seem  material  to  allege  that  the  ea- 
tete  iw  the  plaintiff's. 

Where  ihm  is  an  agreement  under  seal,  for 
ft  tee  not  contuning  any  covenant  for  the 


payment  of  rent,  this  action  may  be  supported 
4£sp.  28. 

If  it  be  doubt  All  whether  there  be  a  demise 
under  seal,  it  is  advisable  to  declare  in  debt  on 
demise,  as  in  1  Saund.  276,  n.  1,  202,  8.  1 
New.  Rep.  104.— Lord  Raym.  1503.  with  a 
count  in  debt  for  use  and  occupation. 

This  action  for  use  and  occupation  seems 
the  only  remedy  where  there  is  no  specific  rent 
agreed  upon. — 5  B.  &  A.  822. 

When  this  action  lies  against  administrators, 
&c.*2  J.  B.  Moore,  100.— When  against  as- 
signees of  a  bankrupt,  see  ante,  vol.  i.  48. 

How  to  declare  against  executors  for  rent 
due  since  testator's  death,  1  Saund.  112,  5th 
edit   .8  B.  &  A.  101. 

(9)  In  Bird  v,  Wilton,  Chelmsford  Assixes> 
9th  March,  1880,  cor.  Bayley,  J.  declaration 
for  use  and  occupation  of  a  mesiuagt  with  the 
appurtenances.  The  evidence  was  of  a  demise, 
not  under  seal  of  a  messuage  with  a  garden 
and  paddock,  and  a  point  was  reserved  as  to 
whether  this  was  not  a  variance.  Bayley,  J. 
said,  that  stating  the  use  and  occupation  to  be, 
"  of  premises,  with  the  appurtenances,"  would 
in  general  be  safe.  On  a  motion  for  a  new 
trial,  the  court  held  this  was  no  variance. 
SssterTerm,  1880.  K.  B. ;  and  see  2  Saund. 
400.— 6  B.  &  C.  251.  As  the  rent  issues  out 
of  the  realty,  if  the  demise  be  of  a  house  ami 
furniture,  the  latter  need  not  be  noticed.  6 
B.  &  C.  251. 

(r  It  is  not  necessary  or  advisable  to  state 
the  local  situation  ;  it  would  be  &tal  if  mis- 
stated, see  ante,  89,  note  a. — 8  Campb.  235. — 
—8  Taunt  128.— 8  M.  &  S.  880.  But  if  de- 
Boribod  by  a  name  generally  known,  a  mistake 
may  be  immaterial.   1  Taunt  570. — 18  East,  9. 

(tj  In  1  Rich.  C.  P.  1.  Morg.  17,  the  time  is 
stated  under  a  videHoet,  but  this  is  not  neoe^ 
nry. 


42  BECLAHATIOm    IK    ASSUMPSIT. 

V 

1.  BEBPECT-      The  indebitatus  count  is  as  ante,  87,  inserting  these  words  '^  for  ihe  vaa 
nraBEAL   and  occupation  of  a  certain  fidiery,  and  theriffht  of  fishins  in  a  certain 

P  ^  ^     *   river  called  the in  the  county  of of  the  said  plaintiff,  by  the  euid 

and  occa-    defendant,  and  at  his  special  instance  and  request,  and  by  the  sufferance  and 
pAtion  of  a  permission  of  the  said  plaintiff  for  a  long  time  before  then  elapsed,  had  held, 
naheiy  (/).  ^ged,  occupied,  possessed  and  enjoyed.     And  being  so  indebted,"  &c.     (  Con^ 
elude  as  ante,  87.) — The  quafitum  meruit  count  thereon  is  as  ante,  87, 
inserting  as  follows^  ''had  before  that  time  Buffered  and  permitted  the  said  de- 
fendant to  have,  hold,  use,  occupy,  {)0S8e68,  and  enjoy  a  certain  other  fishery 

and  right  of  fishing  in  a  certain  other  river  called  the in  the  said  county 

of of  the  said  plaintiff,  and  that  he  the  said  defendant  had,  according  to  the 

last-mentioned  sufferance  and  permission  of  .the  said  plaintiff  bad,  held,  used, 
occupied,  possessed,  and  enjoyed  the  same  for  a  long  time  before  then  elapsed, 
he  the  said  defendant  undertook/'  &c.     (^Conclude  as  ante,  38.) 

For  the  use      7%^  indebitatus  count  is  as  ante^  37,  inserting  these  words,  "  for  the  use 

^'^'    of  a  certain  way  and  passage  for  divers  cattle,  waggons,  and  other  carriages, 

loaded  with  timber,  wood  and  bark,  {as  the  right  of  way  may  be),  in,  through, 

over,  and  along  certain  closes  of  the  said  plaintiff,  before  that  time  had, 

I  40  J  *used  and  enjoyed  by  the  said  defendant,  and  at  his  request,  and  by  the  suf- 
ferance and  permission  of  the  said  plaintiff  for  a  long  time  then  elapsed,  and 
being  so  indebted,"  &c,  {Conclude  as  ante,  37.) — The  qimntum  meruit 
thereon  is  as  ante,  87,  hiserting  as  follows,)  **  had  before  that  time  suffered 
and  permitted  the  said  defendant,  by  himself  and  his  servants  and  other  persons, 
and  with  cattle,  waggons,  and  other  carriages,  to  fetch,  draw,  take,  and  carry 
away  divers  large  quantities  of  timber,  wood  and  bark  {as  the  case  is),  through, 
over,  and  along  certain  other  closes  and  parcels  of  land  of  the  said  plaintifiT, 
and  that  the  said  defendant  had  accordingly  by  the  said  permission  of  the  said 
plaintiff,  by  himself  the  said  defendant  and  his  servants,  and  divers  other 
persons,  and  with  cattle,  wagons  and  other  carriages,  fetched,  drawn,  carried, 
took  and  carried  away  the  said  timber,  wood  and  bark,  through,  over,  and 
along  the  said  last-mentioned  closes  and  parcels  of  land  of  the  said  plaintiff^ 
he  the  said  defendant  undertook^"  &o.     {Conclude  as  ante,  33.) 

For  the  use     The  indebitatus  count  is  as  ante,  37,  inserting  these  words  "for  the  use  and 

^tion^of  a  <X5C^P*''tion  of  a  Certain  pew  and  seats  in  the  paridb  church  of in  the  county 

pew  in  a     of :-  by  the  said  defendant,  and  at  his  special  instance  and  request,  and  by 

dhuzvh.  the  sufferance  and  permission  of  the  said  plaintiff,  had,  used,  occupied,  pos- 
sessed, and  enjoyed  by  him,  the  said  defendant  and  divers  other  persons,  on 
divers  Sundays  and  holydays,  and  other  days  and  times,  for  and  during  a 
long  time  bemre  elapsed,  for  the  attending  and  hearing  divine  and  church 
service  performed  in  the  said  church,  and  being  so  indebted,"  &c.  {Con- 
dude  as  ante,  37.) — The  quantum  meruit  thereon  is  as  ante,  37,  inserting 
as  follows  "  had  before  that  time  suffered  and  permitted  the  said  defendant  and 
divers  other  persons  to  use,  have,  occupy,  possess,  and  enjoy  a  certain  other  pew 

and  seats  in  the  said  parish  church  of in  the  county  of and  fliat 

he  the  said  defendant  and  the  last-mentioned  other  persons  had,  according  to 

(<)  See  form  for  the  use  and  occupation  of  61.     1  Ncy.  k  Man.  505,  S.  C.     Although  by 

a  water  oourse,  4  B.  &  C.  &     (As  to  the  law  agreement  not  under  seal  no  interest  will  pass 

and  form  of  an  indebitatus  count  for  Ihe  use  in   any  incorporeal  hereditament,  yet  fr  a 

of  toUs  or  other  incorporeal  herediiamemte,  leasee,  or  other  party  has  had  the  enjoyment 


the  Mayor  of  Carmarthen  r.  Lewis,  (5  Car.      thereof;  indebitatus  assumpait  for  the  rent  or 
h  P.  SOS;  Bird  v.  Uigginson,  1  Harr.  &  WoU.     other  agreed  sum  maj  be  supported.     Ibid.) 
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Ae  kst-mentioned  snfferance  and  permissioii,  tised,  occupied,  possessed,  and  '•  »»»«»- 
enjoyed  the  sanae  on  divers  other  Sundays  and  holydays,  and  other  days  and  p^J5^^ 
times,  for  and  during  a  long  time  before  then  elaj^ed,  for  the  attending  and 
hearing  divine  and  church  service  performed  in  the  said  church,  he  the  said 
defendant  undertook,"  &c.     {Conclude  as  ant€j  88.) 

The  tndebitaius  cattnt  is  as  ante,  87,  inserting  these  words  "  for  the  use  For  the  lue 
and  oocnpatioB  of  divers  seats  and  places  in  and  parcel  of  a  certain  messuage  ^^^  occu- 
and  premises  of  the  said  plaintiff  by  the  said  defendant,  and  divers  other  ^j^-^^  * 
persons,  before  that  time  used,  occupied,  possessed,  and  enjoyed,  for  the  houaeto 
viewing  of  a  certain  procession,  on  a  certain  day  then  passed,  and  at  the  ^y^  &  pub- 
special  instance  and  request  of  the  said  *defendant,  and  bemg  so  indebted,"  ^^?  procea- 
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Ac. — Conclude  as  ante,  37. — fThe  quantum  meruit  is  as  a^tte  87,  inserting  r  *  44  1 
as  follows  J  ^'  had  before  that  time  suffered  and  permitted  the  said  defendant 
and  divers  other  persons  to  have,  use,  occupy,  possess,  and  enjoy,  divers 
other  seats  and  places  in  and  parcels  of  a  certain  other  messuage  and 
pemises  of  the  said  plaintiff,  and  that  the  defendant  and  the  said  last^mention* 
ed  other  persons  had,  according  to  the  said  last-mentioned  sufferance  and  per- 
mission of  the  said  plaintiff,  had,  U3ed,  occupied,  possessed,  and  enjoyed  the 
same,  in  and  for  the  viewing  of  certain  other  procession,  on  a  certain  day 
then  past,  he  the  said  defendant  undertook,  &c.     {Conclude  as  ante,  88.) 

The  indebitatus  count  is  as  ante,  87,  inserting  these  words  "  for  the  use  For  thense 
of  a  certain  tennis  court  of  the  said  plaintiff  by  the  said  defendant,  and  at  ^^  ^^T^k 
hB  special  instance  and  request,  and  by  the  sufferance  and  permission  of  the  and  rack- 
said  plaintiff,  before  that  time  used  in  and  for  the  playing  of  divers  lawful  cts. 
sets  and  games  at  tennis  therein,  and  for  the  use  and  hire  of  divers  dresses, 
balls,  and  rackets  of  the  said  plaintiff,  before  that  time  let  to  hire,  to  the  said 
defendant,  to  the  special  instance  and  request,  and  by  the  said  defendant,  ac- 
ODfding  to  that  letting  to  hire,  had  and  used,  in  and  for  the  playing  the  said 
B^  and  games,  and  being  so  indebted,"  Ac.  {Conclude  as  ante,  37.) — The 
quantum  meruit  thereon  is  as  ante,  87  inserting  as  foUorcs,  "  had  before 
that  time  sufiered  and  permitted  the  said  defendant  to  use  a  certain  other  tennis 
eemrt  of  the  said  plaintiff,  and  that  the  said  defendant  had,  according  to  the  said 
laflt-mentioned  suflferance  and  permission,  before  that  time  used  the  said  last- 
mentioned  tennis  court  in  and  for  the  playing  of  divers  other  sets  and  games 
of  tennis  therein.  And  also  in  o(msideration  that  the  said  plaintiff,  at  the 
like  special  instance  and  request  of  the  said  defendant,  had  before  that  time 
let  to  hire  to  him  the  said  defendant  divers  other  dresses,  balls,  and  rackets 
of  the  said  plaintiff  to  be  had  and  used,  and  that  he  the  said  defendant  had 
aooordingly  had  and  used  the  same  in  and  the  playing  of  the  said  last-men- 
tioned sets  and  games,  he  the  said  defendant  unaertook,"  £c.  {Conclude 
at  ante,  38.) 

The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the  For  the 
we,  occupation,  and  profits  of  a  certain  inn  commonly  called  and  known  by  "^?  o<»^ 

flie  name  and  sign  of  the Inn,  of  the  said  plaintiff  by  the  said  defend-  ^6^  of 

ut,  and  at  his  ^special  instance  and  request,  and  by  the  sufferance  and  per-  an  tun  (u ). 
ttimcfn  of  the  said  plaintiff  for  a  long  time  before  then  elapsed,  had,  held,  [  "^45  ] 
Vedy  occupied,   received  and  taken  and  being  so  indebted,"  &o.      {Con- 

(u)  Ante,  40 
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I.  wBBPBciv  dude  as  ante^  37.)     The  quantum  meruii,  thereon  is  as  ante^  87,  insert* 
noraNTT.  ^^  as  follows^  ''  lutd  before  that  time  suffered  and  permitted  the  said  defend* 

'  ant  to  have,  hold,  use,  and  occupy  a  certain  other  inn,  commonly  called 

of  the  said  plaintifl^  and  receive  and  take  the  profits  thereof,  and  that  he  the 
said  defendanthad,  according  to  the  said  last-mentionedsufferance  and  permission 
of  the  said  plaintiff,  had,  held,  and  occupied  the  said  last  mentioned  inn,  and 
received  and  taken  the  profits  thereof  for  a  long  time  before  then  elapsed,  he 
the  said  defendant  undertook,  &;c.     (^Conclude  as  ante,  88.) 

On  11 G.  2.  «  For  that  whereas  the  said  defendant,  after  the  24th  of  June,  1738,  men- 
for  double   ^^^'^^  ^^  ^  certain  act  of  parliament*  made  in  the  11th  year  of  the  reign  of 

rent,  ten-    his  late  Majesty  King  George  the  Second,  to  wit,  on  .the (:r)  day  of 

ant  having  November,  A.  D. at,  &c  {venue)  by  force  of  the  said  statute,  be(»une 

to^uuln    *^^  ^*®  indebted  to  the  said  plaintiff  in  a  large  sum  'of  money,  to  wit,  the 
pursuance   sum  of  [<£10]  of  lawful  money  of  Great  Britain,  for  the  use  and  occupation 
of  his'own  of  a  Certain  messuage  and  premises,  with  the  appurtenances,  on  the  29th  day 
notice  (tr).  ^f  September,  A.  D.  1830,  held  by  the  said  defendant,  as  tenant  thereof  to 
the  said  plaintifi^  at  and  under  the  yearly  rent  of  [<£2()],  payable  quarterly 
[to  wit,  on,  &c.  on,  &c.  on,  &c.  and  on  &q^\  {according  to  the  fact)  by  the 
said  defendant,  and  at  his  special  instance  and  request  for  a  long  space  of 
time,  to  wit,  from  the  29th  September,  A.  D.  1880,  till  the  said  25th  De- 
cember, A.  D.'1830,  {according  to  thefa^i)  had,  used,  occupied,  possessed 
and  enjoyed,  notwithstanding  a  certain  notice  thereof  given  by  the  said  de- 
fendant to  the  said  plaintiff  of  his  intention  to  quit,  and  that  he  the  said 
defendant  would  quit  and  deliver  up  unto  the  said  plaintiff  the  said  messuago 
and  premises,  with  the  appurtenances,  upon  the  said  25th  December,  A.  D. 
1830,  and  being  so  indebted,"  Ac.     {Conclude  as  ante,  37.) 

For  the  use  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  use 
^d^and^  of  certain  pasture  land  of  the  said  plaintiff,  and  the  eatage  of  the  grass 
eatage  of  thereon  growing,  by  him  the  said  plaintiff  before  that  time  let  to  the  said  de- 
the  grass,  fendant,  and  =^at  his  special  instance  and  request,  and  by  the  said  defendant 
r^^^^A  1  ^^^^^^^^S  ^^  ^^^^  letting,  had  and  used  in  and  for  the  depasturing  of  cattle, 
*^  -■  for  a  long  time  before  then  elapsed,  and  being  so  indebted,"  &c.     {Con- 

clude as  ante,  37.) — The  quantum  meruit  thereon,  is  as  ante,  37, 
inserting  as  follows,  '^had  before  that  time  suffered  and  permitted  the 
said  defendant  to  have  and  enjoy,  and  4hat  the  said  defendant  had  ac- 
cordingly had  and  enjoyed  certain  other  pasture  land  of  him  the  said  plaintiff, 
and  the  eatage  of  certain  grass  thereon  growing,  in  and  for  the  depasturing 
of  certain  other  cattle,  for  a  long  time  before  then  elapsed,  he  the  said  de- 
fendant undertook,"  &c.     {Coficlude  as  ante,  38.) 

Se  TOCTu  ^^^  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "for  the 
pation,  and  use,  occupation,  and  enjoyment  of  a  certain  bam  and  barn  yard  {according 


(to)  See  a  good  precedent  with  notes,  and  a 
suggestion  that  the  venue  is  local,  2  Wont.  64, 
65;  see  also  a  precedent  and  law,  2  B.  &  A. 
652;  see  also  the  notes,  Chit  Col  Stat  1  vol. 
t)47.  The  remedy,  when  the  landlord  gives 
notice  to  quit,  is  debt  for  double  value,  4  Geo. 
2.  C.  28.  8.  1.  and  see  a  form  of  declaration 
for  it,  post,  498. 

(z)  Any  day  before  the  title  of  declaration. 


(y)  This  count  is  proper  where  the  defend* 
ant  has  the  use  of  the  land,  and  turns  on  hifl 
cattle  himself.  When  the  plaintiff  retains  the 
land  in  his  own  possession,  and  depastures  the 
defendant's  cattle  himself,  the  counts  are  fiff 
agistment,  as  post,  69;  and  when  cattle  are 
taken  care  of  under  cover,  or  in  a  straw  yaid» 
then  the  precedent  is  as  post,  69. 
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$9  the  fncf)  and  premises,  with  the  appurtenances,  and  of  certain  pra?dial  ^  vEsnct- 
lidieB  of  the  said  plaintiff  hj  the  said  defendant,  and  at  his  special  instance  p^op^^'l 

and  request,  and  by  the  soffisrance  and  permission  of  the  said  plaintiff  for     ' 

a  loDg  time  before  then  elapsed,  had,  held,  used,  occupied,  received,  taken  enjoym^t 
and  enjoyed,  and  being  so  indebted,''  4;c.     {Conclude  as  ante,  87.) — T/te  ^^^^ 
fmuUwn    meruit  thereon  is  as  ante,    87,   inserting  as  follows,    ^^  had  pnedial 
eufibred  and  permitted  the  said  defendant  to  have,  hold,  use,  occupy,  re-  ^^^ 
eeive,  take  and  enjoy,  a  certain  other  barn  and  bam  yard  {according  to 
the  fact)  and  premises,  with  the  appurtenances,  and  certain  other  pra&dial 
tEthes  of  the  said  plaintiff,  and  that  he  the  said  defendant  had  according  to 
the  said  last  mentioned  sufferance  and  permission,  had,  used,  occupied,  re- 
eeived,  taken,  and  enjoyed  the  same  for  a  long  space  of  timcL  before  then 
elapsed,  he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante^  88.) 

7%«  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "for  the  For  the  nee 
use  and  occupation  of  a  certain  [messuage  and  buildings,  lands  and  premises,  ^i^^^" 
with  the  appurtenances,  and  certain  tithes  of  the  said  plaintiff  by  the  said  lands,  with 
defendant,  and  at  his  special  instance  and  request,  and  by  the  sufierance  and  ^^^  right 
permission  of  the  said  plaintiff,  for  a  long  time  before  then  elapsed,  held  and  |{^^^^  *  ^ 
enjoyed,  and  for  certain  tithes  whereof  the  said  plaintiff  was  the  proprietor,  r  ^apt  i 
ianiing  and  arising  from  and  out  of  certain  lands  and  premises  in  the  occupa-  ^  ^ 

tion  of  the  said  defendant,  and  by  the  said  defendant,  before  that  time,  and 
tt  his  special  instance  and  request,  and  by  the  sufferance  and  permission  of 
die  said  plaintiff,  had  taken  and  retained  to  his  the  said  defendant's  own  use, 
and  being  so  indebted,"  &ic.  {Conclude  as  ante,  87. — A  quantum  meruit 
may  be  readily  framed.) 

• 

J^he  indebitattts  count  is  as  ante,  87,  inserting    these  words,   "  for  For  the  use 
the  use  and  occupation  of  certain  rooms  and  apartments  of  the  said  plaintiff,  patj^^of" 
in  and  parcel  of  a  certain  dwelling-house  {z)  by  the  said  defendant,  and  at  unfurnish- 
his  special  instance  and  request,  and  by  the  sufferance  and  permission  of  the  ed  lodgings 
said  plaintiff,  for  a  long  space  of  time  before  then  elapsed,  had,  held,   used, 
oceapied,  possessed,  and  enjoyed,  (a),  and  being  so  indebted,"  &c.     {Con- 
etude  as  ante,  87) — The  quantum  meniit  thereon  is  as  ante,  87,  l7^- 
eerting  as  follows,   "  had  before  that  time  permitted  the  said  defendant 
to  have,  hold,  use,  occupy,  possess,  and  enjoy,   certain  rooms  and  apart- 
of  the   said   plaintiff,  in  and  parcel  of  a  certain  other  dwelling- 
),  and  that  he  the  said  defendant.had,  according  to  the  said  laSt-mentioned    . 
sofibranee  and  permission  had,  holden,  used,  occupied,  possessed,  and  en- 
joyed the  same  for  a  long  space  of  time  then  elapsed,  he  the  said  defendant 
widertookj"  &c.     {Conclude  as  ante,  88.) 

Tike  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the  For  the  uw 
we  aDcl  occupation  of  certain  rooms  and  apartments  of  the  said  plaintiff,  in  !^tion^of~ 
and  parcel  of  a  certain  dwelling-house  (c),  by  the  said  defendant,  and  at  his  furnished 
special  instance  and  request,  and  by  the  sufferance  and  permsssion  of  the  said  lodgings 
pbintifl^  for  a  long  space  of  time  before  then  elapsed,  had,  held,  used,  oc-  ^  ^' 

(r)  ft  n  Doi  necemuj  nor  advisable  to  state     agreement,  ante,  41,  n. 
te  loeal  flitmtkm,  ante,  89,  n.  (a).  (6)  See  form.  Plead.  Ass.  2S2. 

im)  Hie  ooant  is  8astamaJ>le,  though  the  de-         (c)  It  is  not  neoessaiy  nor  advisable  to  state 


may  haTe  refosed  to  occupy,  though     the  local  situation,  ante,  p^  89,  n.  (6). 
ia  aaeh  ease  it  is  advisable  to  declare  on  the 
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I.  BXBPvcT-  cupied,  possessed,  and  enjoyed,  together  with  certain  household  fhrnitare, 
noF^TT.  ^^^^^j  ^^d  other  necessaries,  goods,  and  chattels  of  the  said  plaintiff  therein 
*being,  and  being  so  indebted,^ '  &c.  (  Conclucte  cls  ante,  87.)  The  quanittm 
meruit  thereon  is  as  ante  37,  hiserting  as  follows,  ^'  had  before  that 
time  suffered  and  permitted  the  said  defendant  to  have,  hold,  use,  oc- 
cupy and  possess,  and  enjoy,  certain  other  rooms  and  apartments  of  the 
said  plaintiff,  in  and  parcel  of  a  certain  other  dwelling-house,  and  that 
the  said  defendant  had,  according  to  the  said  last  mentioned  sufferance  and 
permission  of  the  said  plaintiff,  had,  holden,  used,  occupied,  possessed,  and 
enjoyed  the  same,  together  with  certain  other  household  furniture,  linen, 
and  other  necessaries,  goods  and  chattels  of  the  said  plaintiff,  therein  being, 
for  a  long  time  before  then  elapsed,  he  the  said  defendant  undertook,"  &e. 
{Conclude  as  antCy  38.) 

Foj  ^1^^  The  ifidebitattis  count  is  as  ante,  37,  inserting  these  words,  "  for  the  use 
^  i^^'  and  occupation  of  certain  rooms,  apartments,  and  furniture  of  the  said  plain- 
tiff before  that  time  used  and  enjoyed  by  the  said  defendant,  at  his  special 
instance  and  request,  and  by  the  permission  of  the  said  plaintiff,  aad  for 
meat,  drink,  fire,  candles,  attendance,  goods,  chattels,  and  other  necessaries 
by  the  said  plaintiff  before  that  time  found  and  provided  for  the  said  defend- 
ant, and  at  his  like  special  instance  and  request,  and  being  so  indebted,"  Ac. 
(^Conclude  as  ante,)  8T . —  The  quantum  m,emit  thereon,  is  as  anie,2t*l, 
inserting  as  follows,  ^^  had  before  that  time  permitted  the  said  defend- 
ant to  use  and  enjoy,  and  that  he  the  said  defendant  had  accordingly 
used  and  enjoyed  certain  other  rooms,  apartments,  and  Aimiture  of  the 
said  plaintiff;  and  also  in  consideration  that  the  said  plaintiff^  at  the 
like  special  instance  and  request  of  the  said  defendant,  had  before  that 
time  found  and  provided  other  meat,  drink,  fire,  candles,  attendance,  goods, 
chattels,  and  necessaries  for  the  said  defendant,  he  the  said  defendiant  un- 
dertook," &c.     {Conclude  as  ante,  88.) 

For  ware-        yr^g  iiidebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  ware- 

of  goods      house-room  by  the  said  plaintiff  before  that  time  made  and  provided  for,  in 

(e).  and  about  the  stowing  and  keeping  of  certain  goods  and  chattels,  before  then 

stowed  and  kept  in  certain  warehouses  and  other  erections  and  buildings  and 

premises  of  the  said  plaintiff,  for  the  said  defendant,  and  at  his  special  instance 

and  request,  and  being  so  indebted,"  &c.      {Conclude   as  ante,  87,)— 

The  quantum    meruit   thereon   is   as  ante,   37,    inserting  as  follows, 

[   *49  ]  "  had  before  *tliat  time  found  and  provided  other  warehouse-room  for,  in, 

and  about  the  stowing  and  keeping  of  certain  other  goods  and  chattels  before 

then  stowed  and  kept  in  certain  other  wai*ehouses,   erections,  buildings,  and 

premises  of  the  said  plaintiff  for  the  said  defendant,  he  the  said  defendant 

undertook,"  &c.     {Co?icltide  as  ante,  88.) 

For  the  The  indebitatus  count  is  as  ante,  37,  inserting  these  words  *'  for  the 

Btanding  of  standing  of  certain  carriages  and  chattels  by  the  said  plaintiff  before  that 
a  carriage,  ^j^^^^  j^^p^  ^^^  taken  care  of  in  certjiin  buildings  and  premises  for  the  said 

defendant,  and  at  his  special  instance  and  request,  and  being  so  indebted,"  ftc. 

{Conclude  as  ante,  37.) — The   quantum   meruit  thereon  is   as  ante, 

id)  See  the  counts,  post;  when  let  for  ille-     lie.    Selw.  N.  P.  67;  See  1  Camp.  848. 
gal  or  immoral  purposes,  this  action  does  not         (e)  See  form,  Morg.  Prec  19. 
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87,  inserting  as  follows^  "had    before  that  time  kept  and  taken  care  t-mspect. 
of^  in  a  certain  building  and  premises,  certain  other  carriages  and  chat-  j^p^J^ 
tek  for  the  said  defendants,  be  the  said  defendant  undertook,"  &c.     Conclude 
as  ante,  38.) 

The  indebUattis  count  is  as  ante,  37,  inserting  these  words ^  "  for  the  For  the 
mooring  and  fiistening  of  a  certain  ship  or  vessel  called,  &c.  to  a  certain  moorage  of 
cbain  of  the  said  plaintiff,  laying  and  being  in  the  river  Thames,  in  the  said  ^  ^  ^ '' 
eoanty  of  Middlesex,  for  a  long  space  of  time  then  elapsed,  moored  and 
&Btened  bj  the  said  defendant,  to  the  said  chain  of  the  said  plaintiff,  and  bj 
his  permission  and  sufference,  and  at  the  special  instance  and  request  of  the 
said  defendant,  and  being  so  indebted,"  &c.     {Conclude  as  ante,   37.) — 
The  quantum   meruit   thereon  is   as   ante,   37,  inserting   as  follows, 
"bad    before  that  time,  at  the    like  special,  &;c.  of  the  said  defendant, 
permitted  and  suffered  him  to  moor  and  fasten  a  certain  other  ship  or  vessel 

ealled to  a  certain  other  chain  of  him  the  said  plaintiff,  in  the  river 

Thames  aforesaid,  in  the  county  aforesaid,  and  that  the  said  defendant,  by 
nrtod  of  such  permission  and  sufferance,  and  before  then  moored  and  fastened 
the  said  last-mentioned  vessel  to  the  said  chain  there,  for  a  long  space  of 
time  then  elapsed,  he  the  said  defendant  undertook,"  &;c.  {Conclude  as 
ante,) 

J%e  indebitatus  count  is  as  follows,  "  for  that  whereas  the  said  defend-  For  fines 
aot,  on,  &c.  at  &c.   {venue)  being  tenant  of  certain  customary  tenements  g-^^*^^^ 

with  the  appurtenances,  parcels  of  the  manor  of was  indebted  to  the  copyliold 

said  plaintiff,  then  and  still  being  lord  of  the  said  manor,  in  the  sum  of  <£ —  (^)* 

of  lawful  money  of  Great  Britain,  for  certain  reasonable  fines  duly  assessed, 

dae  and  payable  from  the  said  defendant  to  the  said  plaintiff,  for  and  on  the 

admission  of  him  the  said  defendant,  according  to  the  usage  and  custom  of 

the  said  manor  into  the  said  customary  tenements,  with  the  appurtenances, 

to  hold  to  him,  his  heirs  and  assigns,  of  the  lord  of  the  said  manor,  at  the 

will  of  the  lord,  according  to  the  *custom  of  the  said  manor,  and  being  so  [   *50  ] 

indebted,"  &c.     (  Conclude  tis  a?ite,  87.)     No  quantum  meruit  count  is  to 

beadded. 

The  indebitatus  count  is  as  ante,  37,  insertiiig  these  words,  "  for  divers  For  tolls  on 
tolls  and  duties  due  and  of  right  payable  by  the  said  defendant  to  the  said  J-^^p^ 
bailifi,  &C.  for  the  passage  of  divers  loaded  waggons,  and  loaded  carts  of  the  mg  over  %■ 
flaid  defendant,  before  that  time  drawn  over  a  certain  bridge,  which  said  bridge  bridge  {hy 
the  said  bailifl&,  &c.  and  their  predecessors,  by  their  said  several  names  of 
incorporation  from  time  whereof,  &c.  have  firom  time  to  time  repaired  and 
n|q[K>rted,  and  hav6  been  used  and  accustomed  to  repair  and  support,  and 
being  so  indebted,"  &;c.     {Conclude  as  ante,  37. — )  No  quantu?n  meruit 
count  is  to  be  added. 

* 

(/)  See  a  similar  ibrm,  Morg.  Pieo.  24.  618, 19.-8  B.  k  P.  846.— 1  B.  &  P.  102.— 2 

Vor  bocnage,  pilotage,  bnoys,  and  sea-marks,  Dongl.  727. — 6  East,  56. — ^The  partionlars  of 

M  Fhal   A.  62,   8.     For  moorage,  see  8  the  land  holden,  need  not  be  set  out,  1  Bridg. 

WcBtw.  69.    For  quarterage  on  goods  loaded  £q.  Big.  8d  ed.  381. 

•  board  ships  in  a  port,  1  Wentw.  182.    For         {h)  This  general  count  is  sufficient,  1  T.  R. 

bMr>g««»l  anchorage,  1  Wentw.  188.    For  616.     IB.  &  P.  102.     For  tolls  for  passing 

t^  MB  of  a  dociu  LiL  ent  88.  over  a  manor  with  oattle,  1  Wentw.  180. 

(i)  This  general  count  is  sufficient^  1  T.  R. 

You  n.  6 
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f.  BEBPBci^  The  indebitatus  count  is  as  ante^  87,  inserting  these  wardsj  "  for  toll  due 
twpmr  ^^^  ^i^t  payable  bj  the  said  defendant  to  the  said  major  and  burgesses,  &c. 
]  or  tolls  ^^^  weighing  at  a  certain  beam  of  them  the  said  major  and  burgesses,  diy^rs 
on  goods  goods,  wares,  and  merchandize  of  the  said  defendant,  before  that  time  brought 
bi  ought  to  bj  the  said  defendant  to  the  said  market  of  and  in  the  said  borough,  to  be 
au'd  ^^^'  there  sold,  and  bj  the  said  major  and  burgesses,  at  the  special  instance  and 
weighed  in  request  of  =*^the  said  defendant,  weighed  at  the  said  beam,  and  being  so  in- 
pbiintiflf's  debted,"  4c.     (Conclude  as  ante.  87.) — No  auantum  meruit  count  is   io 

For  tolls  7%^  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  diverB 

having  reasonable  tolls  before  that  time  and  then  due  and  of  right  pajable  bj  and 
brought  from  the  said  defendant  to  the  said  plaintiff,  as  the  farmer  and  proprietor  of 
into  a  majv  ^  certain  market  called  the  cattle  market,  situated,  Ac.  and  of  the  dues, 
sold  there-  <luties,  toUs  and  privileges  thereto  belonging,  and  accruing  and  arising  there- 
in, Uto  by  and  therefrom,  from  a  certain  time  now  elapsed,  for  and  in  respect  of  his 
catUe,  at  ^^  gaj(|  defendant  having,  whilst  he  the  said  plaintiff  was  such  &nner  and 
proprietor  as  aforesaid,  brought  into  the  said  market  and  sold  therein  divers  live 
cattle,  to  wit, — ^bullocks — ^bulls, — oxen,  cows, — heifers  and— calves,  and  be- 
ing so  indebted,  he  the  said  defendant,  in  consideration,"  &;c.  (^Conclude 
as  ante,  87.) — No  quantum  meruit  cowU  is  to  be  added. 


the  suit  of 
the  farm- 
er (A:). 


Second 
indebita" 
tut  count 
for  same 
tolls. 


77te  indebitatus  count  is  as  ante,  87,  inserting  these  worth,  "  for  divers 
other  tolls  and  duties  before  that  time  and  then  due,  and  of  right  pajable  by 
and  from  the  said  defendant  to  the  said  plaintiff,  for  and  in  respect  of  his  the 
said  defendant  having  brought  into  the  said  market,  and  sold  therein,  divers 
other  live  cattle,  to  wit,  Ac.  {as  be/ore)  and  being  so  indebted, "&c.  (^CoH" 
dude  as  ante,  87.) 

By  the  ihr-  The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for 
tofu  ^d'  di'^ei^  tolls  before  that  time  due  and  pajable  bj  the  said  defendant  to  the  said 
foi  pawing  plaintiff,  as  &rmer  and  renter,  dulj  made  and  appointed,  according  to  the 
through  form  of  the  Statute  in  such  case  made  and  provided,  of  the  tolls  due  and 
paj^ible  according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
nt  a  certain  turnpike-gate,  dulj  erected  and  placed  upon  a  certain  turnpike* 
road,  and  at  certain  cranes,  engines,  and  weighing-machines  also  erected  upon 
and  near  to  the  said  turnpike-road,  according  to  the  form  of  the  Statute  in 
that  case  made  and  provided  {or,  instead  of  the  preceding  statement,  say, 
^^  constituted  and  appointed  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  of  the  tolls  due  and  pajable  for  carriages  and  cattle  trav- 
eling upon  a  certain  turnpike-road  in  the  countj  of and  through  a  cer- 
tain gate  erected  upon  the  said  road,  according  to  the  form  of  the  said  Stat- 
ute ;")  for  divers  cattle  and  carriages  of  the  said  defendant,  which  before  that 


turnpike 
gateW 


(i)  As  to  this  count,  4  T.  R.  104,  and  when 
the  plaintiff  must  declare  speciaUy,  see  6  East, 
488.  See  form,  and  necessary  evidence,  8 
Bingh.  8. 

{k)  See  a  precedent  for  tolls  for  goods 
pitched  and  exposed  to  sale  in  Newgate  Market, 
1  Wentw.  158;  in  Covent  Garden  Market,  8 
B.  &  A.  866.  For  toll  on  wool  bought  in  a 
market,  see  1  Wentw.  156;  and  other  prec^ 
dents  refenned  to  in  Petersdortf  's  Index,  tit 


Tolls.  1  T.  a  616.  1  B.  &  P.  102.  4  B.  & 
A.  268.  In  general,  the  buyer  is  the  party 
liable,  8  B.  s  A.  870;  and  see  the  law  tuB  to 
markets  and  tolls,  2  Chit  Com.  Law,  142,  Scc^ 
Com.  Dig.  tit.  Market 

(/)  This,  though  on  a  local  act,  will  serre 
as  a  general  precedent  See  2  Wentw.  180. 
See  also  a  precedent  in  10  East,  104.  See  tbe 
law  as  to  turnpike  roads.  Bum,  J. 


COlfMOM  COUITEB.  5] 


dme  had  traveled  upon  llie  said  tiinipike*TOad,  and  ihrcmgli  the  gate  aforesaid,  i.  bsfboiu 
and  for  divers  other  carriages  of  we  said  defendant,  which  had  before  that  p^J^^ 
time  traveled  upon  the  said  turnpike-road,  and  been  weighed  at  the  said 
ennes,  engines,  and  weighing-machines,  and  being  so  ^indebted,"  &c,     {^Con-  [   ^^^  J 
(Me  OS  anie,  87.) — No  quantum  meruit  count  is  to  be  added, 

7%e  indebitatus  count  is  as  ante^  87,   inserting  these  words,    '^  for  Second  tn- 
dircts  other  tolls  and  duties  before  that  time  due  and  of  right  payable  by  the  '^^^^ 
sud  defendant  to  the  said  plaintiff,  for  divers  other  cattk  and  carriages  of  thereon, 
the  said  defendant,  which  before  that  time  had  traveled  upon  a  certain  other 
turnpike-road,  of  which  said  hst-mentioned  tolls  and  duties  the  said  plain- 
tiff was  then  and  there  renter  and  collector  in  that  behalf  duly  constituted 
and  appointed,  and  being  so  indebted,"  &;c.     {Conclude  as  ante,  87. — No 
qmtnium  meruit  count  is  to  be  added. 

The  indebitatus  count  is  as  ante,  87.  inserting  these  words,  "  for  so  Petty  eos- 
wnA  monev  due  and  payable  to  the  said  mayor,  &o.  for  petty  customs,  for  ^"^  t"^)* 
divers  goods,  wares,  and  merchandize,  by  the  said  defendant,  before  that 

time  imported  into  the  port  of and  being  so  indebted,"  &c.     {Conclude 

as  ante,  37.) 

Tfie  indebitattis  count,  after  declaring  specially,  is  as  ante,  87,  vtsert-  ^o'  <»Ui 
i:ig  these  wards,  "  for  moneys  payable  and  due,   owing  from  the  said  jJ^^J^JL 

defendant  to  the  said  company,  for  and  in  respect  of  divers,  to  wit, (n). 

of  which  the  said  defenaant  was  proprietor,  and  which  he  held  in  the 
bridge,  by  virtue  of  divers  calls  before  then  duly  made  by  the  said 


OQimnittee  for  the  time  being  of  the  said bridge,  for  the  said  monies. 

And  bemg  so  indebted,"  &c.     {Conclude  as  ante,  87.) 

*The  indebitatus  count,  after  declaring  specially,  is  as  foUoits,  "and  [  ♦SS  ] 
whereas  also  the  said  defendant  afterwards,  to  wit,  on,  &c.  at  &c.  was  indebt-  The  like  ia 
ed  to  the  said  plaintiff,  who  then,  and  at  several  times  in  this  count  mentioned,  "*<>*J^^ 
w»  and  still  is  such  treasurer  as  aforesaid,  in  the  further  sum  of  £ —  of 
like  lawful  money,  for  money  due  and  payable  from  the  said  defendant  to  the 
aaid  plaintiff  as  such  treasurer,  for  a  certain  call  or  sum,  to  wit,  the  sum  of 
£ —  duly  called  for  and  required  by  five  or  more  of  the  commissioners  for 
pBttii^  in  execution  the  powers  ana  authorities  by  the  said  act  given  and 
gnnted,  to  be  paid  by  the  said  defendant  to  the  said  plaintiff,  so  being  treas- 
urer to  the  said  commissioners,  at  a  certain   time  before  then    elapsed, 
vpon  and  in  respect  of  a  certain  sum,  to  wit,  the  sum  of  £  —  which  the  said 
defendant  had,  before  the  passing  of  the  said  act,  subscribed  and  agreed  to 
sdvince,  for  the  purpose,  in  such  act  mentioned.     And  being  so  indebted," 
AcL    {Conclude  as  ante  87.) 

And  whereas  also,  the  said  defendant  afterwards,  £c.  was  indebted  to  the  The  like  in 
•wd  company  in  the  sum  of  &c.  of  lawful,  &c.  for  monies  due  and  payable  J°**^®f  x, 
from  the  said  defendant  to  the  said  company,  for  and  in  respect  of  divers,  to  guit  of  the 
^  ten  shares,  of  which  the  said  defendant  was  proprietor,  and  which  he  treasurerto 
held  in  the  said  Vauxhall  bridge,  by  virtue  of  divers  calls  before  then  duly  7*?^***^ 
made  by  the  said  committee  for  the  time  being  of  the  said  Vauxhall,  &c.  for  cwflpanr. 

(«)  Sec  a  Ibrm  for  tolls  and  buojB,  4  M.  ft  (n)  See  noecial  oounts  and  notes,  post,  89QL 

i  28^.  1,  8. 


58 


DECLARATIOKB  IK  ASSUMPSIT. 


I.  Bnngov-  the  said  monies.     And  being  so  indebted,  he  the  said  defendant,  afterwards^ 
to  wit,  on.  Jto.  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there 


IHO  RKAL 
PBOPKBTT. 


For  calls 
under  a 
road  not 

(0). 


&ithfully  promised  the  said  company,"  &e.     {Conclude  as  ante,  87.) 

The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for 
and  in  respect  of  his  the  said  defendant  having,  before  then  subscribed  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  iS  —  for  and  towards  the  making  of 
the  said  road  in  the  said  act  mentioned,  and  which  said  sum  of  £ —  he 
the  said  defendant  hath  been  duly  required  to  pay  in  pursuance  of  the  aaid 
act  at  certain  times  now  past,  but  hath  neglected  to  pay  the  same.  And  be- 
ing so  indebted,"  £o.     {Conclude  a^  ante,  87.) 

At  the  suit      And  whereas  also,  the  said  defendant  afterwards,  to  wit,  on,  &e.  at,  Ac. 

?^®        was  indebted  to  the  said  plaintiff,  who  then,  and  at  the  several  times  in  this 

of  a  cazial   oo^^t  mentioned,  was,  and  still  is,  such  treasurer  as  aforesaid,  in  the  further 

oomponj     sum  of,  &c.  for  money  due  and  payable  from  the  said  defendant  to  the  said 

for  caite      plaintiff,  as  such  treasurer  as  aforesaid,  for.  a  certain  call  or  sum,  to  wit,  to. 

^^''  duly  called  for  and  required  by  five  or  more  of  the  commissioners  for  pnt- 

ing  in  execution  the  powers  and  authorities  by  the  said  first-mentioned  act 

[   *^  ]  given  and  granted  to  be  paid  by  the  said  defendant  to  the  said  ^plaintiff,  so 

being  treasurer  to  the  said  commissioners  at  a  certain  time  before  then 

elapsed,  upon  and  in  respect  of  a  certain  sum,  to  wit,  the  sum  of  £ —  which 

the  said  defendant  had,  before  the  passing  of  that  act,  subscribed  and  agreed 

to  advance,  for  the  purposes  in  such  act  mentioned;  and  being  so  indebted, 

he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on,  &c.  at, 

<&c.  undertook  and  then  and  there  faithfully  promised  the  said  treasurer," 

&c.     {Conclude  as  ante,  87.)     Add  a  count  on  an  account  stated. 

For  oontri-  After  the  special  counts  as  post,  248,  insert  an  indebitatus  count,  as 
w^^  *^  a?ite,  87,  insert in^f  as  follows,  "  for  part  of  the  expense  of  building  a 
(J)/  certain  party-wall,  before  then  built  at  the  expense  of  the  said  plaintifi) 

agreeably  to  the  directions  of  the  said  act  of  parliament,  between  a  certain  other 
messuage  or  building  of  him  the  said  plaintiff  situate  and  being  in  the  parish 
aforesaid,  in  the  county  aforesaid,  and  a  certain  other  messuage  or  building 
adjoining  thereto ;  and  which  said  last-mentioned  party- wall  had  before  then 
been  made  use  of  by  the  said  defendant,  who  before  and  at  the  time  of  build- 
ing and  finishing  the  same,  was  the  owner  of  and  person  entitled  to  the  im- 
proved rent  of  such  messuage  or  building,  and  also  for  part  of  certain  other 
expenses  which  were  necessary  for  the  pulling  down  of  a  certain  old  party- 
wall  between  the  said  several  buildings,  before  then  pulled  down  by.  and  at 


(o)  See  2  Chit  on  Comxhercial  Law,  188. 

(p)  See  special  counts  and  precedents,  post, 
890.  For  law,  &c  see  2  Chit  on  Commercial 
Law,  184,  &c. 

{q )  The  14  G.  8.  c.  78,  after  pointing  out  how 
the  expenses  of  erecting  party-walls  hi'c  to  be 
defhtyed,  enacts,  that  '*  in  caae  the  siime  be 
not  paid  within  twenty-one  days  next  after  de- 
mand, thereof,  then  the  same  shall  and  may 
be  recovered,  together  with  Aill  costs  of  suit, 
of  and  from  such  owner  or  owners  by  action  of 
debt,  or  on  the  caM,  in  any  of  his  Majesty's 
courts  of  record  at  Westminster,'*  Sect  41. 
Ab  to  the  oonstruotion  on  this  statute,  see  a 
fUl  note.  Chit  CoL  Stat  127;  see  also  8  T.  R. 


468 6  T.  R.  180.— 8  T.  R.  602.-1  B.  &  P. 

808.— 9  East,  822.-10  East,  227.-2  Taunt 
68. — 6  Taunt  90. — Comyn  on  Contracts,  vol. 
ii.  191,  &c.  As  to  who  is  the  owner  of  the 
improved  rent,  see  2  B.  &  A.  467. 

See  the  special  count,  post,  248.  It  should 
seem  that  plaintiff  might  recover  on  common 
eount  for  money  paid,  6  T.  R.  180. — 8  T.  R- 
692.-2  Comyn  on  Contracts,  194. 

The  parties  may  by  agreement  between 
themselves  waive  the  formalities  prescribed  by 
the  14  Geo.  8.  o.  78.  Stuart  •.  Smith,  2 
Marsh.  Rep.  486.— 1  Holt,  821.  7 -Taunt 
158.  S  C. 


COMMON   COUNTS.  •  54 


the  expense  of  the  said  plaintiff  agreeably  to  the  direction  of  the  said  act  of  i-  msp*«p- 

PBOPKRTT. 


pirliimient.     And  being  so  indebted,"  &c.     {Conclude  as  anie,  87.)  (1.)  ^^^  *"^ 


♦n  Kbspecting  Personal  Property.  r  ^55  j 

7%«  indebiiatns  count  is  a^  ante,  inserting  these  words,  *^  for  divers  For  goods 
goods,  irares,  merchandize,  and  chattels  (5, )  {or  when  for  live  animals,  say,  ^^yT^^t 
*  horses,  mares,  geldings,  bulls,  cows,  oxen,  sheep,  cattle,  goods,  and  chattels,'  ^ij^^ 
as  the  case  may  be,)  by  th^  said  plaintiff,  before  that  fime  sold  and  de-  to  the  de- 
liTered  to  the  said  defendant,  and  at  his  special  instance  and  request  {t),  fendant 
•nd  being  so  indebted,"  &c.     Conclude  as  ante,  87.) —  The  quantum  vale-  ^^'' 
band  thereon  is  as  ante,  38,  inserting  as  follows,  "  had  before  that  time 
sold  and  delivered  divers  other  goods,  wares,  merchandize  (2),  and  chattels, 
{or,  *  horses,  mares,  geldings,  bulls,  cow^s,  oxen,  sheep,  cattle,  and  chattels,') 
to  the  said  defendant,  he  the  said. defendant  undertook,  and  then  and  there 
fiuthfullj  promised  the  plaintiff  to  pay  him  so  much  money  as  the  said  last- 
mentioned  goods,  wares,  and  merchandize,  {or,  horses,  &c.  as  supra,)  at  the 
time  of  the  said  sale  and  delivery  thereof,  were  reasonably  worth  (?/),  when 
he  the  said  defendant  should  be  thereunto  afterwards  requested.     And  the 
said  plaintiff  avers,  that  the  said  last-mentioned  goods,  wares,  merchandize, 
mii3  chattels,  (or,  horses,  mares,  Ac.  as  before)  at  the  time  of  the  said  sale 
and  delivery  thereof,  were  reasonably  worth  the  *further  sum  of  £ —  of  like  [  *56    ] 
lawfal  money,  to  wit,  at,  &c.  {vetiue)  aforesaid,  wHereof  the  said  defendant, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  there  hftd  notice. 

■ 

The  indebitatus  count  is  as  ante,  87,  inserting  -these  words,  "  for  divers  For  goods 
goods,  wares,  and  merchandize, (o'*,  horses,  mares,  Ac.  as  ante,)  by  the  said  l»rgained 

tlaintiff,  before  that  time  bargained  arid  sold  to  the  defendant,  and  under  and  defeiidani 
J  virtue  of  that  bargain  and  sale  delivered  to  one  E.  F.  at  the  special  in-  and  deliv- 
ered to  a 

(r)  As  to  this  count,  when  it  liefi,  and  ita  tiff,"  Bnl.  N.  P.  189;  and  those  words  should,  ^^"^  ^^ 

gncnl  application,  aee  ante,  toL  i.  802,  8.    2  according  to  the  decision,  5  Esp.  ai,  2,  be  ^^  ^^'' 

Clark.   8*J.'    19   Vcs,   603.    To    support  this  omitted,  if  the  action  be  at  the  suit  of  a  l^roker, 

cmnt,  there  must  have  been  an  actual  deliv-  factor,   &c.     But   see  G  Taunt   66,  67,  that 

07,  or  aomething  equivalent  to  It,  2  B.  &  A.  this  is  not  material. 

7^    See,  as  to  contracts  relating  to  the  sale  it)  An  the  word  *<  sold,**  (like  the  word 

of  goods,  '6  Chit.  Com.  Law,  27S,  129.     Index  "bird,"  6  Taunt.    28.h  implies  a  contract, 

tit.  "Sale."     This  form  is  not  susta'nable  for  perhaps  the   omission  of  the  wortls  "at  the 

txtnres,  2  Marsh.   Rep.   4%.     See  4   J.  B.  epecinlinstanoe  and  request  of  the  defendant,'* 

Moore,  78.     The  word  «  chattels  *'   is  more  would  not  be  material,  2  T.  11.  80. 

eoiBprehensive  than  *'  goods,'*  as  it  includes  (u)  This  count  is  not  available  where  there 

anfmite  property,  &c.  and  in  all  cases  it  is  as  has  been  a  contract  for  a  sum  certain,  Stra. 

wen  to  insert  it,  see  forms,  Lil.  Ent.  81,  88.  648.     But  see  6  Taunt.  108;   see  ante,  88. 

Ibe  word  **  effects,'*  will  include  fixtures,  and  {to)  This  count,  though  usual,  is  not  neces- 

itiboald  seem  that  indebitatus  atsumptii  for  sary;  the  delivery  may  be  stited  to  have  been 

divers  "  fixtures,  effects,  and  goods  and  chat-  to  .the  defendant,   8  T.  R.  828.     Stra.    127. 

td»,"  would  entitle  the  plaintiff  to  recover  fix-  Sed.  vide  BuL  N.  P.  136.     1  Sclw.  N.  P.  6th 

tares,  and  is  a  proper  and  comprehensive  form.  edit.  800.     If  the  defendant  be  sued  on  a  col- 

Ukn  V.  Bander,  l.Cromp.  M.  &  Bos.-  266.  lateral  liability  to  pay  for  goods  sold  to  another, 

1  Chit  Gen.  Prac  94,  95;  4  B.  &  A.  206.  the  count  must  be  special,  1  Saund.  211  b. 

(«)  It  is  not  necessary  to  say,  **  of  the  plain-  Bee  form,  p<2st,  814.    Plead.  Assist  11,  &c. 

(1)  Act  of  24  Feb.  1721.     15  April,  1782.    Purd.  Dig.  884,  (Edit  1881.)     Ingles  v,  Bring- 
knt.  1  Ball,  841.     Hart  v.  Kuchcr,  5  Serg.  &  Rawle,  1. 

(2)  That  it  is  imnecessary  to  allege  that  the  plamtlff  promised  to  sell  and  deliver,  see  10  Mass. 
S87,28b. 
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u.  mnpix>.  stance  and  request  of  the  said  defendant ;  and  being  so  indebted,"  &c,    (  Ckn^ 
mALno-  ^^^^^  ^^  a?iie,  87.) —  The  quantum  valebant  thereon  is  as  ante,  inset-ting  as 
PEUT.    follows  ''  had  before  that  time  bargained  and  sold  divers  other  goods,  &c.  to  the 
said  defendant,  and  had,  under  and  by  virtue  of  the  said  last-mentioned  bargain 
and  sale,  delivered  the  same  to  the  said  E.  F.  he  the  said  defendant  under- 
took," &;c.     (^Conclude  as  ante^  88.) 

For  goods  The  indebitatus  county  is  as  ante,  87,  inserting  these  worth,  ''  for  divers 
^'i^^K^f^  goods,  wares,  and  merchandize,  by  the  said  plaintiff,  before  that  time  bar- 
to  ddLid-  gsined  and  sold  to  the  said  defendant,  and  at  his  special  instance  and  request, 
ant  gene-  and  being  so  indebted,"  &o.  {Conlude  as  ante,  87.)  The  quantum 
nMy  {x).  valebant  thereon  is  as  ante,  87,  inserting  ds  follows,  *'had  *befi)re 
[  '*^57  ]  that  time  bargained  and  sold  to  the  said  defendant  divers  other  goods,  wares, 

and  merchandize,  he  the  said  defendant  undertook,"  &;c.     {^Conclude  as 

ante,  88.) 

For  a  crop       7%^  indebitatus  count  is  as  ante,  87,  ifiserting  these  words,   "  for  a  cer- 
tur^s!  ^'  **^^  ^"^P  ^f  grass,  {or,  *  turnips,'  €ts  the  case  is,)  of  the  said  plaintiff,  before 
&c.  barl     that  time  bargained  and  sold  by  the  said  plaintiff  to  the  said  defendant,  and 
fi^^®^  *"**  at  his  special  instance  and  request,  and  by  the  said  defendant,  under  and  by 
K>    (y)      virtue  of  that  bargain  and  sale  before  that  time  accepted,  mowed,  cut  down, 
{or,  if  for  a  crop  of  turnips,  ^c.  'accepted,  gathered,')  had,  taken,  and 
carried  away;   and  being  so  indebted  &;c.      {Conclude  as  aiite,  87. )-^— 
The  quantum  meruit  thereon,    is   as   ante,    87,    inserting  as  follmos^ 
'^  had  before  that  time  bai^ned  and  sold  to  the  said  defendant  a  certain  other 
crop  of  grass  {or,  '4umips')  of  the  said  plaintiff,  and  that  the  said  defend- 
ant had,  under  and  by  virtue  of  the  said  bargain  and  sale,  accepted,  mowed 
and  cut  down,  the  said  l^t-mentioned  crop  of  grass,  or  if  for  a  crop  of 
[  *59  ]  turnips,  accepted  and  gathered  the  said  last-mentioned  crop  of  turnips,)  and 
had  taken  and  carried  away  the  same,  he  the  said  defendant  undertook,"  iac, 
{Conclude  as  ante,  88.) 

For  neoes-  The  indebitatus  count  is  as  ante^  87,  inserting  these  words,  ''  for  meat, 
foi^  and  ^^^^^^  washing,  lodging,  and  other  necessaries,  and  goods  and  chattels,  by 
proYided  the  Said  plaintiff  before  that  time  found  and  provided  for  the  said  defendant, 
ibr  defend-  and  at  his  special  instance  and  request ;  and  being  so  indebted,"  &c.  {Con^ 
•"**(*)•      clu€k  as  ante,  87.) — The.  quantum   meruit  thereon  is    as    ante,    87, 


fc)  See  form,  Plead.  Asb.  10.  Distinotion 
between  this  count  and  the  one  for  goods  sold 
and  delivered,  19  Ves.  609.  This  count  is 
proper  when  there  has  not  been  an  actual  de- 
livery of  the  goods,  ante,  vol.  L  808. — ^When 
it  will  not  suffice,  icL  See  form  of  declaration 
for  not  accepting  goods,  poet,  264.  The  de- 
fendant cannot  be  held  to  baQ  for  goods  bar- 
gjuned  and  sold,  see  12  East,  899.  (And  see 
Atkinson  v.  Bell,  8  B.  &  Crcsw.  277,  cited  in 
Lathrop  v.  Bryant,  1  Bing.  N.  C.  480,  as  to 
when  a  special  count  is  necessaiy.) 

(y^  Sec  as  to  this  count,  1  B.  &  P.  897.  As 
to  what  crops  agreed  to  be  taken  }Sy  incoming 
against  outgoing  tenant,  are  recoverable  under 
this  count,  8  B.  &  C.  867,  864;  and  see  an- 
other form  there,  suggested  b|y  Abbott,  C.  J.  a 
■ale  of  a  growing  crop  of  grass  is  within  the 


statute  of  frauds,  29  Car.  2.  0.  8.  s.  4.  See 
Chit  Jan.  on  Contracts,  207.  Chitty's  CoL 
Stat  vol.  1.  871,  and  the  cases  in  5  B.  &  C. 
829.  (But  when  at  the  time  of  sale,  the  crop 
of  any  description  is  ripe,  and  the  ftiture 
growth  forms  no  part  of  the  substance  of  the 
contract,  it  is  otherwise,  and  the  crop  is  to  be 
considered  as  goods  and  chattels,  that  may  be 
afiected  by  29  Car.  2  c.  8.  s.  17,  but  not  by  & 
4;  Smith  v,  Surmnn,  9  B.  &  C.  661,  577; 
Watts  V.  Friend,  10  B.  &  C.  109.  5  B.  &  A. 
105.  1  Chit.  Gen.  Pract  t*8.  See  2  Johns. 
452.  9  Johns.  108.  1  Penns.  Rep.  57.  471. 
8  Penns.  Rep.  471.  1  Rawle,  266.  That  the 
declaration  must  be  special,  see  Lewis  Ex.  v. 
Culbertson,  11  Serg.  &  Rawle,  48. 

(z)  See  the   form,   ante,  48,  and   forms* 
Plead.  Assist  224.    Morgan,  29. 
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inserting    as   follows^    ''  had    before    that    time   found    and    provided  n.  bbpwv 
other  meat,  drink,  washing,  lodging,  and  neceflsaries,  goods  and  ohattek,  for  ^^]^^J^ 
the  said  defendant,  he  the  said  defendant  undertook,"  &c.     {^Conclude  as     wekty. 
ante,  88.) 

The  indebitattis  count  is  as  ante,  87,  h^erttuy  these  words,  '^  for  meat  For  nemi^ 
drink,  washing,  and  lodging,  goods  and  chattels,  and  other  necessaries,  by  the  ^'^  ****°^ 
said  plaintiff  before  that  time  found  and  provided,  at  the  special  instance  and  ^del^  for 
request  of  the  said  defendant,  for  one  £.  F.  and  divers  persons  ;  and  being  third  per. 
so  indebted,"   &c.      {Conclude  as   ante,    87) — The  quantum  meruit  ^^  ^^'^' 
thereon   is  as   ante^    87,  inserting  as  follows,    ''  had  before   that  time 
found  and  provided  other  meat,  drink,  washing,  lodging,  goods  and  chattels, 
and  necessaries,  for  the  said  E.  F.  and  divers  other  persons,  he  the  said  de- 
fendant undertook,"  &c.     {^Conclude  as  ante,  88.) 

7%c  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  horse-  For  horM 
meat,  stabling,  care,  and  attendance,  by  the  said  plaintiff  before  that  time  ™^|.^^ 
found,   provided,  and  bestowed  for,  in,  and  about  the  feeding  and  keeping  (6). 
of  divers  horses,  mares,  geldings,  and  cattle,  of  and  for  the  said  defendant, 
and  at  his  special  instance  and  request ;  and  being  so  indebted,"  &c.     {Con- 
clude as  ante,  37.) — The  quantum  meruit  thereon  is  as  ante,  87,  inserting 
asfoUows,  ^^  had  before  that  time  found,  provided,  and  bestowed  other  horse- 
meat,  stabling,  care,  and  attendance,  for,  in,  and  about  the  feeding  and  keep- 
ing divers  other  horses,  mares,  geldings,  and  cattle,  of  and  for  the  said  de- 
fendant, he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante,  88.) 

The  indebitatus  cotint  is  as  ante,  87,  inserting  these  words,  "  for  the  For  che 
agisting,  depasturing,  and  feeding  of  divers  cattle,  *by  the  said  plaintiff  be-  ^f  ***hT*^* 
fore  that  time  agisted,  depastured,  and  fed  in  certain  pastures  and  premises  (e). 
of  the  said  plaintiff  for  the  said  defendant,  and  at  his  special  instance,  &o. ;  [    *QQ 
and  being  so  indebted,"  <tc.      {Conclude  as  ante,  87.)      The  quantum 
meniit    thereon    is  as   ante,  87,  inserting    as    follows,    "  had    before 
that  time  agisted,  depastured,  and  fed  divers  other  cattle  in  certain  other  pas- 
tures and  premises  of  the  said  plaintiff,  for  the  said  defendant,  he  the  said 
defendant  undertook,"  &c.     {Conclude  as  ante,  88.) 

The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  **  for  the  use  For  the 
and  hire  of  divers  [horses,  mares,  and  geldings,  cattle,  bridles,  saddles,  and  ^J^' 
harness,  and  of  divers  chaise  and  other  carriages,  or,  '  of  certain  lighters  hon^,  &o. 
and  other  vessels,  or,  '  of  certain  plate,  linen,  china,  furniture,'  as  the  case  ships,  far- 
inay  be,]  goods  and  chattels,  by  the  said  plaintiff  before  that  time  let  to  hire  ^J^'  *^ 
and  delivered  to  the   said  defendant,  and  at  his  special  instance  and  re- 
quest, and  by  the  said  defendant,  under  and  by  virtue  of  that  letting  to 
hire,  before  then  had  and  used;  and  being  so  indebted,"  4c.     {Conclude 
as  ante,  37.) — The  qua?itum  meruit  thereon,  is  as  anfe,S7,  inserting 
€LS  follows,  ''had  before  that  time  let  to  hire  and  delivered  to  him  the  said 
defendant  divers  other  [horses,  mares,  and  geldings,  cattle,  bridles,  saddles, 

(«>  See  forme,  2  Rich.  C.  P.  89.— Lil.  Ent  416.— 2  Camp.  82.-2  Moore,  106,  682.-8 

SI.  89. — Ab  to  the  neoessity  for  this  oonnt  aee  Taunt.  585;  and  see  post,  270,  n. 
ante,  56.— Stra.  127.— ^  T.  R.  828.    BuL  K.  (c>  See  note,  ante,  page  45.— Morir.  27. 

P.  186.  (r/^  As  to  th!8  count,  see  1  Com.  Hop.  116. 

i,h\  See  note,  ante,  page  45.— Plead.  Ass'sL  —6  Taunt.  88  >.— Ploail.  Assist.  5.— 1  Rich. 

41.— Morg.   80.— Where    render    liaHe    f.  r,  C.  P.  210;  L-l.  Ent.  28. 
vim  oontnct  of  sale  rescinded,  2  Ch't.  Rep. 
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n-  KEBPBc-  and  harness,  and  divers  other  chaisea^d  carriages,  or,  *  certain  other  lighters 

soMAL^So-  *^^  other  vessels,'  or,  *  certain  plate,   linen,  china,  furniture,'  [as  the  case 

PEKTT.     ^ay  be,]  goods  and  chattels,  and  that  the  said  defendant  had,  under  and  hj 

virtue  of  the  said  last-mentioned  letting  to  hire,  before  then  had  and  used 

the  same,  he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante,  88.) 

For  cover.  The  indebitatus  count  is  as  ante,  87,  iJiserting  these  words  "for  the 
ing  mares,  ^g^  ^f  divers  stallions  of  the  said  plaintiff,  before  that  time  had  and  used,  by 
and  with  the  permission  of  the  said  plaintiff,  in  and  for  covering  of  divers 
mares  of  and  for  the  said  defendant,  and  at  his  special  instance  and  request ; 
and  being  so  indebted,  &c."  (^Conclude  a^  afite,  37,) — The  quantum 
meruit  thereon  is  as  ante,  87,  itiserting  as  follows,  "  had  before  that 
time  suffered  and  permitted  certain  other  stallions  of  the  said  plaintiflf  to 
cover  certain  other  mares  of  and  for  the  said  defendant,  and  that  the  said  last- 
[  *61  ]  mentioned  *stallions  had  accordingly  covered  the  said  last-mentioned  mares, 
he  the  said  defendant  undertook,"  ^c.     {^Conclude  as  ante,  38.) 

Forbuning  jy^g  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the 
use  of  divers  bulls  of  the  said  plaintiff,  before  that  time  used  for  the  bulling 
of  divers  cows  of  the  said  defenda^nt,  bj  the  permission  of  the  said  plaintiff, 
and  at  the  special  instance  and  request  of  the  said  defendant ;  and  being  so 
indebted,"  &c.  {Conclude  as  ante,  87.) — The  quantum  meruit  tfiere- 
on  is  as  ante,  87,  inserting  as  follows,  "  had  before  that  time  permit- 
ted divers  other  bulls  of  the  said  plaintiff  to  bull  divers  other  cows  of  the  said  de- 
fendant, and  that  the  said  last-mentioned  bulls  had  accordingly  bulled  the  said 
last-mentioned  cows  he  the  said  defendant  undertook,"  &c.  {Conclude  as 
ante,  88.) 

For  The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  certain 

freight,       freight  [primage,  and  average]  before  that  time,  and  then  due,  and  payable 
ave^M '     fr^™^  *^®  ^^^  defendant  to  the  said  plaintiff,  upon,  for  and  in  respect  of  the 
(c).      '      carriage  and  conveyance  of  divers  goods,  merchandize,  and  chattels,  by  the 
[  ^62  J  said  plaintiff  before  that  time  carried  and  conveyed,  in  =^and  on  board  of 
divers  ships  and  vessels,  (/)  from  divers  ports  and  places  to  divers  other  ports 
and  places,  and  there,  to  wit,  at  the  said  last-mentioned  ports  and  plaoes  de- 
livered by  the  said  plaintiff  for  the  said  defendant,  and  at  his  special  instance 
and  request;  [and  for  the  care  and  attendance  of  the  said  plaintiff  and  his 


{e)  As  to  yrho  may  sue  for  freight,  see  ante» 
Yol.  i.  6.-8  Chit.  Com.  Law,  416,  421.  LiL 
Ent  83,  64.  Plead.  Ass.  70.— Morg.  28,  and 
the  hiw,  8  M.  &  S.  482.-4  Id.  141.  6  Taunt 
608.--2  Marsh.  809.  4  Campb.  887.  1  Marsh. 
122.  4  Taunt.  125.-3  Chit.  Com.  Law,  407; 
and  soe  Abbott  on  Shipping,  index  *•  freight." 

The  usual  form  is  more  particular,  but  it 
seems  less  subject  to  variance  to  say  **  in  and 
on  board  of  divers  ships  and  vessels,  for  the 
said  defendant,  and  at  his  request,"  as  in  the 
above  precedent,  without  stating  the  name  of 
the  ship,  voyage,  &c. 

This- common  count  will  suffice,  even  in  an 
action  against  the  indorsee  of  a  bill  of  lading. 
8  Bing.  888.  Burrough,  J.  diss.  See  as  to 
Uiis  count,  and  when  the  declaration  should  be 
special.  2  B.  &  P.  828.  If  there  be  a  char- 
ter-party or  contract  under  seal,  in  general  the 


declaration  must  be  on  the  deed.  1  Ncir  Rep. 
104;  when  not,  see  id.  and  Abbott,  6th  odtt. 
168,  170, 188.  12  East,  578.  1  J.  B.  Moore, 
858.  7  Taunt.  656,  a  C.  4  B.  &  C.  962 
Extra  freight  may  be  recovered  under  the  count 
for  work  and  liJwr,  especially  if  there  be  a 
promise  to  pay  it  Holt,  C.^  N.  P.  892.  If 
the  demand  be  for  freight  *only,  erase  the 
words  *'  primage  and  average;"  if  for  average 
only,  erase  the  words  **  freight  and  primage." 
See  a  oount  for  average,  1  lEast,  220.  For  ar- 
erage  no  quantum  meruit  is  added.  ( W  hen 
fipeight  cannot  be  apportioned,  the  voyage  be- 
ing incomplete,  Chitty  jun.  on  Contr.  2d  edit. 
669,  570,  675. 

(f)    They  may  be  laid  to  the  yessels  of  the 
plaintiff,  though  he  be  only  captain,  6  Taunt 
65. 
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KTvants,  in  and  about  the  loading  and  unloading  of  the  said  goods,  merchan-  u.  bebpbo- 
di«e,  and  chattels,  and  the  delivery  thereof  as  aforesaid,"]  (g).     (^Conclude  ^^°  ^™' 
asante^  37.) — The  quantum  meruit  thereon  is  as  ante,  37,  inserting  as     Vebtt. 
fellowSy  "  had  before  that  time  carried  and  conveyed  certain  other  goods,  mer- 
ehaodize,  and  chattels  in  and  on  board  divers  other  ships  and  vessels,  from 
divers  other  ports  and  places  to  divers  other  ports  and  places,  and  there, 
to  mi,   at    the  said   last-mentioned  ports   and  places,  had   delivered   the 
Bune  for  the  said  defendant  [and  had  bestowed  other  his  care  and  atten- 
daooe  in  and  about  the  loading  and   unloading  of  the  said  last-mentioned 
goods,  merchandize  and  chattels,  and  the  delivery  thereof  as  aforesaid,]  he 
Die  said  defendant   undertook,"  &c.      (^Conclude  as   ante,  38.) — Adda 
anaUfor  the  use  and  hire  of  ships,  ^c.  as  ante,  60.) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  **  for  cer-  For  gene- 
tun  general  average  before  that  time,  and  then  and  there  due  and  payable  J^v*^®"** 
from  the  said  defendant,  upon,  for,  and  in  respect  of  divers  goods,  merchan- 
dises,  and  chattels,  of  the  said  defendant,  having  been,  before  that  time,  car- 
ried and  conveyed  by  the  said  plaintiff  in  and  on  board  divers  other  ships  or 
rebels,  in  and  during  divers  voyages  for  the  said  defendant,  and  at  his  spe- 
cial instance  and  request,  and  in  respect  of  certain  losses,  damages,  and  ex- 
penses by  the  said  plaintiff  incurred,  in  and  about  the  preservation  of  the  said 
ship  and  cargo,  and  the  said  last-mentioned  goods,  merchandizes  and  chattels, 
finom  damage  and  loss  during  the  said  last-mentioned  voyage.  And  being  so 
90  indebted/'  &c.  ( Conclude  as  ante,  37.)  The  quantum  m^eruit  thereon 
is  as  ante,  37,  insert iyij  these  words,  "  had  before  that  time  carried  and  con- 
veyed divers  other  goods,  merchandizes,  and  chattels  of  the  said  defendant,  in 
and  on  board  divers  other  ships  or  vessels,  and  during  certain  other  voyages, 
and  the  said  defendant  undertook,  and  then  and  there  fiiith  fully -had  incurred 
certain  other  losses,  damages,  and  expenses  in  and  about  the  preservation  of 
the  said  last-mentioned  ship  and  cargo,  goods,  merchandizes,  and  chattels, 
during  the  said  last-mentioned  voyage,  he  the  said  defendant  undertook,"  <tc. 
{Condude  as  ante,  38.  Add  a  count  for  mx)ney  paid  and  account 
stated,) 

And  whereas,  also,  heretofore,  to  wit,  on,  <i:c.    at,   &;c.  aforesaid,  in  con-  The  like  in 
aideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  *»other 
8ud  defendant,  had,  before  *that  time,  carried  and  conveyed  certain  other  r°"#gQ  i 
goods,  merchandizes,  and  chattels,  in  and  on  board  of  certain  other  ships 
or  vessels  of  the  said  plaintiff,  in  and  during  a  certain  other  voyage,  and  had 
incurred  and  sustained  certain  losses,  damages,  and  expenses,  as  to  the  said 
list-mentioned  ship  or  vessel,   in  and  about  the  preservation  of  the  said 
last-mentioned  goods,  merchandizes,  and  chattels,  whilst  on  board  thereof  as 
aforesaid,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
pnmustMl  the  said  plaintiff  to  pay  him  so  much  money  as  he  therefore  reason- 
ably deserved  to  have  of  and  from  the  said  defendant,  when  he  the  said  de- 
fendant should  be  thereunto  afterwards  requested ;  and  the  said  plaintiff 
avers,  that  he  therefore  reasonably  deserved  to  have  of  and  from  the  said  de- 
fendant, the  further  sum  of  J6—  of  like  lawful  money,  whereof  tho  said 
defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  {yenuts) 

ig^    If  only  ibr  flndght,  leaTe  oat  these     Uw,  see  Abbott  on  Ship.  5th  edit  842,  &o.-<^ 
vuds  between  brackets.  8  Chit  Com.  Law,  488.    Hughoe  on  Insurance, 

(i)  See  special  counts,  post,  216,  219;  for     281  to  300. 

Vol.  U.  6 


63 


DECLARATIONS  IN  ASSUMPSIT. 


It.  KEsrav  aforesaid,  had  notice. — [Add  counts  fm  tnoney  paid,  account  stated,  and 


"«°''™-  usual  brmch.\ 


BONAL  PaO- 
PfiBTY. 

For  the  ^^'^  indebitatus  count  is  cls  ante,  87,  inserting  these  words ^  "for  the 

tonnage  of  tonnage  of  divers  goods,  merchandize,  and  chattels,  of  the  said  defendant  by 
8<x><^  (0-  the  said  plaintiff,  before  that  time  carried  and  conveyed  upon  divers  parts  of 
a  certain  cut  or  canal,  navigable  and  passable  from  divers  places  to  divers 
other  places,  in  certain  boats,  barges,  and  other  vessels,  for  the  said  defend- 
ant, and  at  his  special  instance  and  request,  and  being  so  indebted,"  &c. — 
(^Conclude,  as  ante,  87.) — The  quantum  meruit  thereon  is  as  ante,  87, 
inserting  as  follows,  "  had  before  that  time  carried  and  conveyed  divers 
other  goods,  merchandize,  and  chattels,  of  the  said  defendant,  upon  divers 
other  parts  of  the  said  cut  or  canal,  in  certain  other  boats,  barges  and  vessels, 
for  the  said  defendant,  he  promised  the  said  plaintiff  to  pay  him  so  much 
money  as  he  therefore  reasonably  deserved  of  the  said  defendant  to  have  for 
the  tonnage  thereof" — {^Conclude  as  ante,  88.) 


For  a  pas- 
sage on 
board  a 
ship  (A:). 


The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the 

passage  of  the  said  defendant  (or,  *  of  divers,  to  wit, seamen  before 

then  carried  and  conveyed  by  the  said  plaintiff)  in  and  on  board  of  a  certain 
ship  or  vessel,  whereof  the  said  plaintiff  was  master  and  commander,  from 
divers  ports  and  places  to  drvers  other  ports  and  places,  and  at  the  special  in- 
[  *64  ]  stance  and  request  of  the  said  defendant,  ♦and  being  so  indebted,"  &c. — 
{Conclude  as  ante,  37.) — The  quantum  meruit  thereon  is  as  ante,  87,  m- 
serting  as  follows,    "  had  before  that  time  carried  and  conveyed  the  said 

defendant  (or,  *  divers,  to  wit, other  seamen') — ^in  and  on  board  of  the 

said  ship  or  vessel  whereof  the  said  plaintiff  was  master  and  commander,  from 
divers  ports  and  places  to  divers  other  ports  and  places,  he  the  said  defendant 
undertook,"  &c.     {Conclude  as  ante,  88.) 


Fordemiir- 


The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the  use 
of  a  certain  ship  or  vessel  whereof  the  said  plaintiff  was  owner  {ni),  by  the 
said  defendant  before  that  time  retained  and  kept  on  demurrage,  with  cer- 
tain goods,  merchandize,  and  chattels  on  board  thereof,  for  a  long  time 
before  then  elapsed,  arid  at  his  special  instance  and  request  and  being  so 
indebted,"  &c.  {Conclude  as  ante,  37.) — The  quantum  meruit  thereon 
is  as  ante,  37,  inserting  as  follows  "  had  before  that  time  suffered  and 
permitted  the  said  defendant  to  retain  and -keep,  and  that  he  the  said  defend- 
ant had  accordingly  retained  or  kept,  a  certain  pther  ship  or  vessel  whereof 


(f)  8  Wentw.  70. 

{k)  QoTcrned  by  rules  as  to  freight  6  East, 
820,  321.— 2  Campb.  16,  16.— 8  Chit  Com. 
Iaw,  424.— Abbot  on  Ship.  6tli  edit  206. 
(As  to  the  law  relating  to  a  captain's  or  maa- 
ter's  duty  to  passengers,  and  contract  under 
seal  as  to  passage,  Corbyn  v.  Leader,  6  Car.  & 
P  82.) 

(h  As  to  demurrage,  see  Abbot  on  Ship.  6th 
edit.  16'.),  180,  &c  8  Chit  Com.  Law,  427, 
480.  When  this  general  count  suffices,  see  8 
Taunt  887,  and  when  not, ,  2  Esp.  Rep.  708. 
If  the  contract  for  demurrage  be  under  seal, 
the  declaration  must  be  in  debt  on  the  deed,  1 
New  Rep.  104.  Ante  toI.  i.  5.  and  see  a  pre- 
cedent in  Debt,  post,  426;  in  Covenant,  post. 


528.  If  there  be  no  contract  for  demurrage,  tbe 
declaration  should  be  special  on  the  implied 
contract,  to  ship  or  unship  the  gooda  in  a  n^ 
sonable  time.  2  New  Rep.  258. — 4  Campb. 
181.— 12  East,  179.— 6  J.  B.  Moore,  415,  42&. 
8  C.  &  P.  186.— Abbott,  181;  and  see  aftnrm, 
poet,  221. 

(m)  The  owners,  and  not  the  masters,  mufft 
sue  for  demurrage,  or  on  an  Tmplied  contract 
to  pay  a  compensation  for  the  detention  of  Uie 
Teasel  where  there  has  been  no  express  contiaot 
Abbott,  4th  edit.  169,  170.  4  Taunt  1. 
AliUr  on  an  express  contract  4  Taunt  52L 
—Evans  r.  Poster,  K.  B.  80th  June,  18«0, 
S.  P.  (And  see  fdrther.  Chit  jun.  2d  Edit 
185,  note  (^). 
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die  said  plaintiff  xras  owner,  with  certain  other  goods,  merchandise,  and  chat-  u.  &espe  - 
teb  on  bosurd  thereof,  or  demurrage,  for  a  long  time  before  then  elapsed,  he  aoNx/p^ 
the  sail  defendant  undertook,"  &c.     (^Conclude  as  antCj  88.)  pbopebtt. 

TAe  indebUfUus  cannl  is  as  aiiie^  87.  viserting  these  words,  "  for  the  For  light- 
li^terage  of  divers  other  goods,  merchandir^e,  and  chattels,  by  the  said  plain-  ^"'^ 
tm  before  that  time  carried  and  convejed  in  certain  lighters  and  other  vessels 
of  the  said  plaintiff,  and  by  the  said  plaintiff  shipped  and  landed  from  and 
out  of  the  same  for  the  said  defendant,  and  at  his  special  instance  and  re- 
quest, and  being, ' '  Ac.  (  Coticlude  as  ante,  87. ) —  The  quantum  meruit  there-* 
on  is  as  ante,  insertififf  t/iese  words,  ^^  had  before  that  time  carried  and 
eoDveyod  divers  other  goods,  merchandize,  and  chattels,  in  certain  other 
liters  and  other  vessels  oT  the  said  plaintiff,  and  had  unshipped  and  landed 
die  same  from  and  out  of  the  same  ships  and  other  vessels  for  the  said  de- 
fendant, and  at  his  like  special  instance  and  request,  he  the  said  defendant 
mdertook,  4&c.     (^Conclude as  ante,  88.) 

7S€  indebitatus  count  is  as  ante,  87,  inserting  these  words,    "  for  the  \     .      J 
lighterage,  wharfiige,  and  warehouse-room  of  divers  goods,  merchandize,  and  ^^^^^^ 
ehatteb,  bj  the  said  plaintiff  before  that  time  shipped  and  landed  in  and  wh^r&ge, 
hj  certain  lighters  and  other  vessels  of  the  said  plaintiff,  and  deposited  and  ^^^  wore- 
E^in  and  upon  a  certain  wharf,  and  certain  warehouses  and  premises  of  ^^^.  v 
the  said  plaintiff,  for  the  said  defendant,  and  at  his  special  instance  and  re- 
t,  and  being  so  indebted,"  Ac.     {^Conclude  as  ante,  87.) — The  qunn- 
meruit  thereon  is  as  ante,  87,  inserting  as  follows,  "  nad  before  that 
shipped  and  landed  divers  other  goods,  merchandize,  and  chattels  in  and 
by  oertain  other  lighters  and  vessels  of  him  the  said  plaintiff,  and  had  deposit- 
ed and  kept  the  same  in  and  upon  a  certain  other  wharf,  and  certain  otlier    • 
wmiehouses  and  premises  of  the  said  plaintiff,  for  the  said  defendant  under- 
took,''  kc.     (^Conclude  as  ante,  88.)  (o). 


EH.  Respbctino  Personal  Sbrvicbs  (p). 

First, —  Wages. 


YOB  WAGOk 


Tft^  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the  For  wages 
or  salary  of  the  said  plaintiff,  before  that  time  and  then  due  and  paya-  ^  *  ^"^ 

^  r  7  .  r  •/       servant 

(a)  This  form  may  be  eadly  applied  to  a  29,  it  was  considered,  that  under  a  count  for 

■■ad  fcr  wharfiige,  or  for  warehouse-room  work  done  and  material*  found,  an  attorney 

mIj.    And  see  the  preoedent  for  warehouse-  might  recover  his  foes  for  conducting  an  action 

ante,  48;  Morg.  26.  or  defonse,  and  for  preparing  deeds  or  securi- 


(•)  For  boomage,  buoys,  and  sea-marks,     ties.    Since  the  Oen.   Pleading  Rules,   Hill. 
Bee  PL  An.  52,   8.    For  Moorage,  See    8     Term,  4  W.  4.  sec.  6,  prohibiting  several 


69,  and   ante,    49.      For    pilotage,  counts  for  the  same  debt,  or  subject  matter, 

cnqnge,  and  salvage,  see  post,  67.  6§.  the  pleader  must  make  his  election,  and  adopt 

(|»)  When  the  demand  is  for  wages,  foes,  or  a  form  precisely  applicable,  or  one  most  com- 

ytA  and  labor  in  particular  proftssions,  &c.  prehensive  and  general,  so  as  to  avoid  all  risk 

it  ii  OBiial  to  insert  a  count  stating  ooncisely  of  variance  in  the  description  of  the  service 

tte  oatare  of  the  serrioe  as  in  the  above  pre-  performed.    As  to  the  apportionment  of  sea-- 

eedente,  bttt  the  usual  oommon  count  for  work  men*s  wages,  see  Tease  v.  Boy,  1.  Gr.  M.  & 

nd  libor,  post,  74,  will  perhaps  in  all  oases,  R.  816.) 


8  Campb.  87.  2  Wik.  20.  1  New  (9)  As  to  the  wages  of  servants  in  general, 
&p  289.  2  Ssttnd.  850,  n.  2.  878.  {And  m  see  Chit  jun.  Contr.  172— Bum,  J.  tit 
fkt  noent  case  of  Fisher  t^.  Snow,  8  Dowl.  Rep.      '*  ServanU  ;*'  also  note,  post,  74.     (1  Chit 
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DECLARATI0N8  UST  ASSUMPSIT. 


FouwAQEs.  ble  from  the  said  defendant  to  the  said  plaintiff  for  the  semoe  of  the  said 
plaintiff,  hj  him  before  then  done  and  performed  as  the  hired  servant  of  and 
for  the  said  defendant  and  on  his  retainer,  and  being  so  indebted,"  &c. 
(^Conclude  as  ante,  87.)  1/  the  service  has  been  performed  on  board  a 
skip  add  these  words,  '^  in  and  on  board  a  certain  ship  or  vessel." 

[  *66  ]  *The  indebitatus  count  is  as  antej  37,  inserting  these  words  "for  the 
For  waget  ^ages  of  the  Said  plaintiff  before  that  time  and  then  due  and  payable  from 
agiU^'  the  ^^^  ^^^^  defendant  to  the  said  plaintiff,  for  the  service  of  the  said  plaintiff 
captaLiu  or  before  then  done  and  performed  as  a  mariner,  of  and  belonging  to  a  certahi 
owner  (r)  gbip  or  vessel,  whereof  the  said  defendant^  during  the  time  of  such  service^ 
was  mxister  and  commander,  and  for  the  said  defendant,  and  on  his  retainer 
and  being  so  indebted,"   Ac.     {Conclude  as  ante,  WI .) 


For  short 
allowance 
money  by 
a  seaman. 


Quantum 

meruit 

thereon. 


The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  and  in 
respect  of  his  the  said  plaintiff  having,  at  the  special  instance  and  request 
of  the  said  defendant,  for  a  long  space  of  time,  to  wit,  for  the  space  of 

months  {s)  then  elapsed,  and  whilst  he  the  said  plaintiff  served  as 

mariner  on  board  the  ship  or  vessel  of  the  said  defendant,  and  for  the  said 
defendant  relinquished  his  right  to  and  not  received  from  the  said  defendant 
a  great  part  of  his  daily  allowance  of  meat,  drink,  chattels,  and  other  neces- 
saries which  he  the  said  plaintiff  was,  during  that  time,  entitled  to  receive 
and  have  as  such  mariner  as  aforesaid,  of  and  from  the  said  defendant,  un- 
der and  by  virtue  of  a  certain  agreement  before  then  made  between  the  said 
plaintiff  and  the  said  defendant ;  and  being  so  indebted,  &c.  ( Conclude 
as  ante,  87.) — The  quantum  meruit  thereon,  is  as  ante,  87,  insert- 
ing  as  follows,  "  had  before  that  time  relinquished  his  right,  and  had  not 

received  for  a  long  space  of  time,  to  wit,  for  the  space  of then  elapsed, 

and  whilst  the  said  plaintiff  served  as  a  mariner  on  board  the  said  ship  or 
vessel  of  the  said  defendant,  and  the  said  defendant  another  great  part  of  his 
daily  allowance  of  meat,  and  drink,  chattels,  and  necessaries,  which  he  the 
said  plaintiff  was,  during  that  time,  entitled  to  receive  and  have  as  such  mar- 
iner aforesaid  of  and  from  the  said  defendant,  under  and  by  virtue  of  a  cer- 
tain agreement  before  then  made  between  the  said  plaintiff  and  the  said  de- 
fendant, he  the  said  defendant  undertook,  &c.     {Conclude  as  ante,  88.) 


OcD.  Praet  72  to  S4.)  The  demand  for 
wages  being  specific,  no  quantum  m£ruit  is 
added,  but  it  is  usual  to  add  two  counts  for 
work  and  labor  generally,  as  post,  74.  If  the 
defbndtint  has  refused  to  employ  the  plaintiff, 
a  special  count  should  be  inserted  ibr  not 
employing.  2  East,  145,  aa  post,  824.  So 
if  the  plaintiff  was  turned  away  without  the 
usual  month's  notice,  a  special  count  should 
be  inserted,  as  in  form,  post,  826.  See  2 
Bast,  146.  8  C.  &  P.  849.  It  seems,  however, 
that  where  wages  are  payable  quarterly,  or 
at  other  intervals,  and  the  servant  is  dis- 
charged in  the  middle  of  the  quarter,  &c.  he 
he  may  recover  fi>r  the  remainder  of  the 
quarter,  &c  on  a  general  count  for  work  and 
labor.^l  Stark,  loa  4  Campb.  87&  &  C. 
5  Bingh.  182. 

(r)  If  it  be  against  the  owner  of  the  ship, 
say,  **  a  certain  ship  or  vessel  of  the  said 
defendant;'*  and  omit  the  words  in  italics. 


The  obsorvatiaii  in  the  note  to  the  last  prece- 
dent is  applicable  to  this.  If  the  contract  be 
under  seal,  and  delivered  as  a  deed,  an  action  of 
debt  or  covenant  must  be  brought;  if  it  be  not 
under  a  seal,  or  not  so  delivered,, then  an 
action  of  assumpsit  or  debt.  Abbot  on  Shipb 
6th  ed.  485  Where  the  defendant  has  reiVised 
to  employ  the  plaintiff  as  seaman,  or  improp- 
erly disnussed  him,  the  declaration  should  be 
special  See  form,  poet,  826.  The  plaintiff  is 
not  bound  to  show  that  the  ship  earned  flight, 
the  defendant  must  prove  the  negative,  if  such 
proof  will  fdmish  a  defence.  7  Taunt  810. 
1  Hagg.  Ad.  Rep.  227.  Abbott,  Ship.  5th  ed. 
485.  For  the  law  in  general*  see  Abbott  on 
Shipping.-oHolt  on  Shipping.  (1  Chitt  Gen. 
Praot  78  to  74;  and  2  Id.  520  to  526.  SembU 
that  a  common  count  for  work  done  would  fire- 
quently  be  preferable  to  that  for  tpoffts.  > 
^  (t)   Any  time  soflBoient  to  cover  th«  real 
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TTie  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "for  the  poBWAora. 
wages  or    salary   of  the  said  plaintiff  before   that  time    and    then    due  For  tra^s 
and  payable  from  the  said  defendant  to  '^the  said  plaintiff  for  the  service  of  ^  ^  ^^|P 
tbe  said  plainti^,  by  him  before  that  time  done  and  performed,  as  the  stew--  ^^J^     ^' 
ard  of  the  said  defendant,  for  a  long  time  before  then  elapsed  in  and  against  the 
on  board  of  a  certain  ship  or  vessel  whereof  the  said  defendant  was,  for  and  J'^P*^"  ^') 
dmringall  that  time,  master  and  commander,  and  for  the  said  defendant,  L     ^^    J 
and  on  his  retainer;  and  being  so  indebted,"  &:c.     {Conclude  as  ante,  37.) 
If  at  the  suit  of  the  mate,  instead  of  the  words  in  italics,  insert  "  mate 
of"    {^See  ante,  66.) 

ne  indebitatus  count,  is  as  ante,  87,  inserting  these  words,  "for  the  wages  For  toaffe$ 
of  the  said  plaintiff  due  and  owing  for  his  service,  before  then  done  and  per-  ^  captain 
formed  by  him  the  said  plaintiff^  as  master  and  commander  of  a  certain  o^ct(iJ)* 
ship  or  vessel  for  the  said  defendant,  and  on  his  retainer ;  and  being  so  in- 
debted," &c.  {w).     {Conclude  €is  ante,  87.) 

7%c  indebitatus  count  is  as  ante^  87,  inserting  these  words,  "  for  certain  For  pri» 
priae-money,  wages,  and  reward,  before  that  time,  and  then  due  and  payable  "ael^'&o. 
from  the  said  defendant  to  the  said  plaintiff,  for  the  services  of  tbe  said  plain-  by  a  quar- 
tiff,  before  that  time  done  and  performed  by  the  said  plaintiff  as  quarter-  ter-maater, 
master  on  board  a  certain  ship  or  vessel  of  the  said  defendant,  on  the  retainer  ^^^ 
and  at  the  special  instance  and  request  of  the  said  defendant ;  and  being  so 
indebted,"  &c.  {x),     {Conclude  as  ante,  87.) 

The  indebitatus  count  is  as  ante,  87,  inserting  these  words,   "  for  the  For  salary 
pay  or  salary  of  the  said  plaintiff  before  that  time  and  then  due  and  payable  m  quarUr- 
from  the  said  defendant  to  the  said  plaintiff  for  the  service  of  the  said  plain-  ^^^f  ^* 
tiff,  before  then  done  and  performed  by  the  said  plaintiff  as  quarter-master  of  troops. 
a  certain  corps,  called,  &e.  for  the  said  defendant,  and  at  his  special  instance 
and  request  and  being  so  indebted,"  &c.  (y).     {Conclude  as  ante,  88.) 

The  indebitatus  count  is  as  ante,  87,  inserting  these  words  "  for  certain  For  pilot- 
pilotage  and  reward  before  that  time  and  then,  ♦due  and  payable  from  the  f^%^^o   i 
said  defendant  to  the  said  plaintiff,  for  the  pilotage,  mooring  and  unmooring  l      ^     J 
of  a  certain  ship  or  vessel  of  the  said  defendant,  by  the  said  plaintiff  before 
then  piloted,  moored,  and  unmoored  for  the  said  defendant,  and  on  his  retainer ; 
and  being  so  indebted,"  &o.  (a).     {Conclude  as  ante,  87.) 
• 

The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  certain  For  crimp- 
crimpage  and  reward  before  that  time,  and  then  due  and  payable  from  tbe  ^^ 
said  defendant  to  the  said  plaintiff,  upon  and  for  the  procuring,  raising,  and 
shipping  of  certain  seamen  by  the  said  plaintiff  before  that  time  procured, 
raised)  and  shipped  in  and  on  board  of  a  certain  ship  or  vessel  for  the  said 
defendant,  and  on  his  retainer;  and  being  so  indebted,"  &;o.  (6).  {Conclude 
as  ante,  87.) 

(f )  A  puTser'fl  steward  on  board  one  of  hia         (y)  Ibid.    Plead.  A.  52,  68. 
Xajesty's  ships  cannot  recover  wages  from  the         (z )  As  to  pilotage,  see  6  Geo.  4.  c.  126.  and 

poTKr  withoat  expreas  contract  to  pay.      2  1  Taunt  800.    P.ak,C.  N.  P.  107.      2  Chit. 

Stark.  861.  Com.  Law,  46.    Abbott  on  ship.  5th  ed.  148  to 

(»)  What  evidence  sntScient  to  entitle  bun  161. 
to  wages,  see  1  J.  B.  Moore,  65.  (a)  See  observation,  ante,  65. 

(w)  See  obeervation,  ante,  65.  {b)  Ante,  66. 

(X)  Dud. 


ik^. 


68 


PBCLAJunoKB  nr  .assumpsit. 


rOEWAOM. 

For 


The  indebiiaius  count  is  as  ante^  ST,  inserting  these  werds^  ''  for  8abr»ge 
of  a  certain  anchor  and  cable  bj  the  said  plaintiS|  before  that  time  saved 
^¥S^  (^)-    £>r  and  delivered  to  the  sakl  defendant ;  and  being  so  indebted,"  &c.     (Cbii^ 
dude  as  ante^  87.) 


Secondljfj — Fees. 

As  an  at-  The  indebitatus  couni  is  as  ante,  87,  inserting  these  wordsy  '' for  the 
torney,  in  work  and  labor,  care,  diligence,  and  attendance  *of  the  said  plaintiff  bj  the 
pnwecat-  g^j  j  plaintiff  before  that  time  done,  performed,  and  bestowed,  as  the  attorney 
d^ending  ^^  solicitor  of  and  for  the  said  defendant,  and  upon  his  retainer,  in  and  about 
Buits,  &c.  the  prosecuting,  defending,  and  soliciting  of  divers  causes,  suits;  and  business 
and  pre-  f^,.  ^  ^^  defendant,  and  for  fees  due  and  of  right  payable  to  the  said  pliun- 
Sedsf  &c.  tiff  i^  respect  thereof  4- And  also  for  other  the  work  and  labor,  care,  diligence, 
{d),  and  attendance  of  the  said  plaintiff  before  that  time  done,  performed,  and  bestovr- 

[  ^Q^  ]  ed,  in  and  about  the  drawing,  copying,  and  ensrossing  of  divers  conveyances, 
deeds,  and  writings,  for  the  said  defendant,  and  in  and  about  other  the  busi- 
ness of  the  said  defendant,  and  for  the  said  defendant  and  at  his  special  in- 
stance and  request,  kc, — And  also  for  divers  journies  and  other  attendances 
by  the  said  plaintiff  before  then  made,  performed,  and  given,  in  and  aboat 
the  said  business,  and  other  the  business  of  the  said  defendant,  and  for  the 
[   ^70  ]  said  defendant,  and  at  his  like  special  instance  and  request,  and  being  so  in- 
As  an  at-    debted,"  &c.     {^Conclude   as  ante,  87,) — The  qua?itum  meruit   thereon 
^^^'       t^  as  ante,  87,  inserting  as  follows,  '^  had  before  that  time  done,  performed, 
Quanlum    bestowed  and  given,  other  his  work  and  labor,  care,  diligence,  and  attend- 
mw^uu       ance,  the  attorney  and  solicitor  of  and  for  the  said  defendant,  and  upon  his 
*hereon.      retainer,  in  and  about  the  prosecuting,  defending,  and  soliciting  of  divers 
other  causes,  suits,  and  business,  for  the  said  defendant ;  and  had  also  at  the 
like  special  instance  and  request  of  the  said  defendant  before  that  time  done, 
performed  and  bestowed,  other  his  work  and  labor,  care,  diligence  and  attend- 
ance, in  and  about  the  drawing,  copying,  and  engrossing  of  divers  other  con- 
veyances, deeds  and  writings,  for  the  said  defendant,  and  in  and  about  other 
the  business  of  the  said  defendant,  and  for  the  said  defendant. — And  had  also 
at  the  like  special  instance  and  request  of  the  said  defendant  before  that  time 
made,  performed,  and  given  divers  other  journies  and  attendances  in  and 
about  other  the  business  of  the  said  defendant,  and  for  the  said  defendant,  he 


(c)  See  note,  ante,  66.  In  the.  case  of  sal- 
Tage,  from  perils  of  the  8ea,thc  statutes  have  not 
taken  away  the  common  law  remedy,  Abbott 
on  Ship.  5th  ed.  897.  8  B.  &  P.  612,  and  the 
precedent  there;  but  in  the  cose  of  recapture^ 
as  tiie  admiralty  has  peculiar  jurisdiction  over 
prize-causes,  (see2Dougl.  694,  &c.),  the  88 
Geo.  8.  c.  66.  s.  42,  renders  it  necessary  for 
the  reoaptor  to  resort  to  that  court  As  to 
the  mode  of  recovering  salvage,  see  the  acts 
48  Geo.  8.  c.  180.  49  Geo.  8.  c.  128.  58  Geo. 
8.  c.  87.  1  &  2  Geo.  4.  c.  75.  See  2  Holt  on 
Ship.  280.     (2  Chit  Gen.  628.) 

{d)  This  fbrm  will  suffice  in  all  cases  by  an 
attorney  or  solicitor  against  his  client,  fbr 
business  done  at  law  or  in  equity,  adding  one 
oouct  ibr  work  and  labor  generany.  and  the 


money  counts;  where  there  was  no  suit  carried 
on,  or  no  deeds  prepared,  &c.  or  no  joumerys 
taken,  the  parts  of  this  fbrm  not  applicable  ti> 
the  case  should  be  omitted.  If  the  suit  were 
carried  on  for  a  third  person  at  the  defendant 'a 
request,  this  count,  with  a  little  alteration  will 
suffice.  2  Show,  421.  But  if  the  defendant 
be  liable,  in  respect  of  a  collateral  undertak- 
ing in  writing,  the  declaration  must  be  special, 
see  1  S&und.  211,  b.  and  see  a  form  post,  251, 
2.  A  common  count  for  work  and  labor  would 
in  all  cases  suffice.  ( 8  Dougl.  59. )  Ante,  66, 
n.  Skin.  218.  See  notes,  post  75,  as  to  what 
is  a  defense  to  this  action,  so.  and  see  in  gen* 
eral  Chit  jun.  on  Contr.  2d  edit  448  to  447. 
2  Chit.  Gen.  Prao.  26.  8  Campbw  451, 
M*aeL  Rep.  26. 
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tke  said  defendant  undertook,"  kc.     {Add  a  count  for  work  and  labor  gen-  >om  m. 
€mBy^  and  all  the  common  counts  (e)  (1). 

*  Sonne  as  in  the  preceding  form^  ante,  68,  except ,  instead  of  the  words  [   =*^72  ] 
"prosecuting,  defending,  and  soliciting  of  divers  causes,  suits,  and  business,"  The  like 
jay  '^  endeaToring  to  procure  and  obtain,  and  procuring  and  obtaining  the  f^i*  pr<Knir. 
Mid  defendant's  discharge  from  imprisonment,  as  an  insolvent  debtor,  in  pur-  ^t>g  ^ 
soance  of  the  statute  then  in  force  for  the  relief  of  insolvent  debtors  in  charge  as 
Eodand."  ^  "*«>^ 

*  vent 

The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  ''  for  the  As  a  wit- 
vork  and  labor,  journies  and  attendance,  of  the  said  plaintifi^  by  him  the  said  "^™  ^-^)* 
phi&tiff  before  that  time  done,  performed,  bestowed,  made,  and  given,  as  a 
witness  for  and  on  the  behalf  of  the  said  defendant,  and  at  his  special  in- 
gUnoe  and  request,  in  and  about  the  attending  to  give  his  the  said  plaintiff's 
evidence  upon  the  trial  of  a  certain  action  before  them  depending  in  the  court 
of  onr  said  lord  the  king,  before  the  king  himself,  and  wherein  the  said  de- 
fendant was  plaintiff,  and  one  E.  F.  was  defendant,  and  being  so  indebted," 
AcL      (Conclude  as  ante,  37.) — The    quantum   meruit  thereofi    is   as 
ante,  37.   inserting  as  follows,  '^  had  before  that  time  done,  performed, 
and  bestowed  other  his  work,  labor,  and  attendance,  and  made  divers  other 
journies,  *and  given  other  his  attendance  as  a  witness,  upon  the  trial  of  a  r  jf^^j^  i 
certain  other  cause  wherein  the  said  defendant  was  plaintiff,  and  the  said  E. 
F.  defendant,  he  the  said  defendant  undertook,"  &;c.     {Conclude  as  ante,  88.) 


Thirdly — For  Services  in  general.  ^^  servi- 

^  CES  IN 

OENEBAt*. 

The  indd>itca%is  count  is  as  ante,  87,  inserting  these  words,  ^  for  the  pop  ^o^k 
work  and  labor,  care,  and  diligence  of  the  said  "V^plaintiff,  bj  the  said  plain-  and  labor 
tiff  before  that  time  done,  performed,'  and  bestowed,  in  and  about  the  busi-  ^'^^  ^^^ 
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(<)  Wlien  an  attorney  may  reoover  on  the  88;  fbr  Forms  fbr  reooTerj  of  wages,  &c.  ante,  *■              * 

eoQBt  for  money  paid,  though  his  bill  has  not  65  to  69. 

heen  ddiTered  in,  see  Tidd,  9th  ed.  825.      11  As  to  this  count  in  general,  see  fully,  ante, 

Eut,  285.    6  B.  &  A.  838.  toI  i.  808.     A  contract  to  pay  money  for  any 

if)  See  Chit.  jun.    Contr.   175. — 1  Taunt  description  of  work  and  labor  done  for  the  do- 

lOu— A  promise  to  pay  for  loss  of  time,  is  not  fendant,  may  be  given  in  evidence  under  this 

binding.  1  B.  &  B.  515. — 4  J.  B.  Moore,  800,  count,  and  medicines,   &c.  administered  may 

8.  CL — 5  M.  &  S.    156.     Collins  v.   Oodefroy,  be  considered  as  materials  found  by  the  plain- 

TmIu  IVrm,  K.  B.  1880.  ( 1  Bam.  &  Adolph.  tiff,  and  used  in  and  about  the  work  and  labor. 

960.)  A  person  who  is  subpoenaed,  and  attends,  4Ciimpb.  87. — 1  N.  R.  189.  Skin.  218.   Ante, 

but  lefines  to  give  evidence  unless  his  expen-  vol.  i.  804.   When  the  work  or  service  has  been 

Ka  are  paid,  may  sue  in  assumpat  fbr  his  nee-  completely  performed  for  the  defendant,  and 

OBuy  expenses  of  attendance  against  the  party  accepted  by  nim,  though  under  a  special  agree- 

iribp  iQb|Menaed  him.     18  East,  15.  ment,  if  the  agreement  was  not  unoer  seal,  and 

(^)  See  forms,   LiL  Ent  26,  88,  48,  &c. ;  was  for  payment  in  moneys  this  count  is  suffi- 

ftr  WQvk  and  labcnr  as  an  actress,  2  Bieh.  C.  P.  oient  Fitig.  802.— 1  Wils.  117.— Bui.  N.P.  139. 

(1)  In  Pennsylvania  H  has  been  decided  in  one  case,  that  an  action  Cannot  be  maintained 
tf^  a  gatiemaa  A  the  Bar,  for  a  compensation  for  services  rendered  in  the  trial  of  a  case,  and 
ftr  mSnoe;  bat  if  the  ^ient  gives  a  note  or  bond  for  such  compensation  an  action  lies  thereon. 
MBoaejr  p.  Lloyd,  6  Serg.  &  Rawle,  412.  But  this  case  has  been  recently  overruled,  and  it 
settled,  tluat  sn  attorney  at  law  has  a  l^al  right  to  reoover  a  quantum  meruit  for  his  pio- 
Qr%j  V.  Braokenridge,  2  Penn.  76,  dec.    Bobbins  v,  Harvey,  6  Conn.  88^ 
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worn  BEa-   /2  Chit  Rep.  820 ;  aoid  in  Bome  cases,  though  the 
VICES  IN    original  agreement  be  not  performei,  yet,  if  the 
OKiTEaAL.    defendant  has  actnallj  derived  benefit  fh)m  the 
part  performanoe;  he  will  be  liable  on  the  quan- 
tum meruit  or  quantum  valebant.  Peak,  108 ;  1 
Marsh.  681.  Taunt  745;  1  Stark.  276;  6  Taunt. 

822;  2Taunt  150 8  Chit  Com.  Law,  271.  ace 

but  see  1  New  Bep.  866.  Where  new  work  is 
not  applicable  to  the  special  contract,  plaintiff 
may  recover  under  this  /count.  Holt,  C.  N.  P. 
286.— 1  Stark.  276,  S.  C.  Where  A.  being  em- 
ployed by  B.  as  a  clerk,  at  a  salary  of  200/.' 
per  annum,  payable  quarterly,  was  discharged 
m  the  middle  of  a  quarter,  and  paid  propor- 
tionably,  it  was  held,  after  his  having  tender^ 
his  services  for  the  rest  of  t{ie  quarter,  he 
might  recover  £>r  it  under  this  count,  1  Stark. 
19&— 4  Campb.  376,  S.  C.  6  Blngh.  132. 
This  common  count  will  suffice  to  support  a 
claim  for  the  ser>ices  of  the  plaintiff 's  appren- 
tice whilst  he. was  harbored  by  defendant,  for 
plaintiff  may  waive  the  tort  and  sue  in  as- 
sumpsit    8  M.  &  S.  191. 

But  this  count  will  not '  suffice  where  the 
agreement  remains  incompleted,  and  the  de- 
ftndant  has  not  accepted  the  work  done  under 
it,  and  in  such  case,  if  the  plaintiff  can  recover 
at  all,  the  declaration  should  be  special;  as  if 
the  defendant  has  prevented  plaintiff  from 
oompleting  the  Agreement  in  consequence  of 
defendant's  non  performance  of  some  condition 
precedent,  or  the  like.  2  East,  146.  Form, 
post,  828;  or  if  the  agreement  was  conditional, 
and  the  defendant  has  not  waived  or  assented 
to  the  complete  performance  of  the  condition; 
as  where  the  plaintiff  agreed  to  build  a  mill, 
and  if  it  did  not  answer,  to  build  another,  and 
the  defendant  had  not  consented  that  the  mill 
answered.    2  Chit.  R.  820. 

Nor  will  this  common  count  for  work  and 
labor  and  materials,  suffice,  to  recover  a  claim 
for  work  bestowed  on  the  materials  of  the 
plaintiff,  in  making  a  chattel  which  never 
becSame  defendant's  property,  by  being  vested 
in  him.     8  B.  &  Cres.  277,  288. 

Nor  can  a  person  who  contracts  to  build  a 
house,  furnishing  both  timber  and  labor,  re- 
cover for  the  materials  on  account  for  goods 
sold  and  delivered,  although  by  reason  of  a 
deviation  from  the  original  plan,  the  contract 
is  superseded  as  to  price.     6  Taunt.  822. 

(As  to  builderSi  carpenlere  and  workmen 
in  general,  see  CUt.  Jun.  on  Contr.  2d  edit, 
448.) 

If  the  plaintiff  declare  upon  a  special 
agreement,  and  also  upon  a  quantum  meruit, 
and  at  the  trial  prove  a  special  agreement,  but 
different  from  that  stated  in  the  declaration, 
he  cannot  recover  on  either  count ;  not  on  the 
first,  because  of  the  variance,  nor  on  the  sec- 
ond, because  there  was  a  special  agreement ; 
but  if  he  prove  a  special  agreement,  and  the 
work  done,  but  not  pursuant  to  such  agree- 
ment, he  shall  recover  upon  the  quantum 
meruit  for  otherwise  he  would  not  be  able  to 
recover  at  all.  Bui.  N.  P.  2d  ed.  189.  1  New. 
866. 

As  to  contracts  for  work  and  labor  in  gene- 
eral,  see  ftilly  Chit,  jun.  on  contracts,  2  ed. 


480  to  468,  and  the  notes  to  the  preceding 

forms,  66  to  74. 

It  is  a  general  rule,  that  if  there  has  been  no 
beneficial  servioe  whaUver^  there  shall  be  no 
pay.    8  Stark.  6.      1  Campb.  88.  8  Campb. 
461.    Ry.  k  Moo.  817.    9  B.  &  C.  92;  but  if 
tom£  benefit  has  been  derived,  though  not  tc 
the  extent  expected,  this  shall  go  to  the  amount 
of  the  plaintiff  *s  demand,  leaving  the  defend- 
ant to  his   action  for  the  plaintiff 's  non-per- 
formance of  the  agreement,   8   Stark,   6.     1 
Campb.  89,  190.      7  East,  484;  and  thon^  & 
party  undertakes  a  work  of  specified  (iimensiona 
and  materials,  and  deviates  from  the  specifica- 
tion, yet,  if  the  defendant  expressly  or  implied- 
ly siijflfer  the  deviation,  or  accept  the  thing 
manufiictured  in  its  incomplete  state,  then  the 
defendant  will  be  bound   by  the  original  con- 
tract, as  fiir  as  it  can  be  traced,  and  a  &ir  re- 
muneration for  the  work  done  is  recoverable, 
1  Stark.  276.    6  Taunt  822.     1  Marah.  581. 
4  Taunt.   746.     2    Taunt    160.      Bla.   Rep. 
108,  ace;  but  see  1  New.  Rep.  876;  and  where 
some  additions  are  made  to  a  building  which 
the  workman  contracts  to  finish  for  a  certain 
sum  of  money,  the  contract  shall  exist  as  &r 
as  it  can  be  traced  to  have  been  followed,  and  the 
excess  only  paid  for  according  to  the  usual  rate 
of  charging.  But  if  a  man  contract  to  work  bj  a 
certain  plan,  and  that  plan  be  so  entirely  aban- 
doned that  it  is  impossible  to  trace  the  contract 
and  say  to  which  part  of  the  work  it  shall  be  ap- 
plied, in  such  case  the  workman  shall  be  permit- 
ted to  charge   for  the  whole  work  done,  by 
measure  and  value  as  if  no  such  contract  had 
been  made.     Per  Ld.    Kenyon,  Peak's   Rep. 
108. 

Where  the  plaintiff  undertook,  for  a  speci- 
fied sum,  to  repair  and  make  perfect  an  article 
then  in  a  damaged  state,  and  did  repair  it  in 

Eart,  but  did  not  make  it  perfect;  it  was  held 
e  could  not  reoover  even  for  the  work  actually 
done.     9  B.  &  Cres.  92. 

If  the  plaintiff  has  put  better  materials  into 
a  work  than  those  contracted  for,  he  cannot, 
in  general,  compel  the  defendant  to  pay  an  in- 
creased sum  for  them.     8  Car  &  P.  458. 

Though  a  specified  sum  be  agreed  on  for  the 
performance  of  the  work,  it  seems  defendant 
may  reduce  that  sum  on  showing  the  inferior- 
ity of  the  work  to  what  it  ought  to  have  been, 
and  giving  the  plaintiff  notice  that  defendant 
intei^ds  setting  up  such  a  defense  at  the  trial. 
7  East,  479.— 1  Camp.  88.-3  Stark.  32. — 
And  where  the  claim  is  on  a  quantum  meruit^, 
the  defendant  may,  without  notice,  reduce  the 
damages,  by  showing  that  the  work  was  im- 
properly done,  and  may  entitle  himself  to  a  ver- 
dict, by  showing  its  total  insufficiency.  Id. — 
1  Campb.  191;  8d  in,  401.-1  Stark.  108.  If 
a  bill  of  exchange  has  been  accepted  for  the 
work,  the  bad  quality  and  partial  insufficiency, 
do  not  form  a  ground  for  nducing  the  amount  . 
clumed.  1  Camp.  40.  8  Camp.  846.  8  Campbu 
88.    14  East,  486. 

To  entitle  the  plaintiff  to  recover,  there  must . 
have  been  an  expressed  or  implied  contract  Ibrl 
remuneration.  Therefore  an  action  cannot  be^ 
maintained  for  services  performed,  with  a  view 
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neasof  the  said  'V'defendant  (A)  and  for  the  said  defendant,  and  at  his  spe-  ^oa 
dal  instance  and  request,  and  also  for  divers  materials  (i)  and  other  ne-  ^^^^J[|[ 
eeanirj  things  bj  the  said  plaintiff  before  that  time  found  and  provided,  and 
used  and  applied  (i),  in  and  about  that  work  and  labor  for  the  said  de- 
fendant, and  at  his  like  special  instance  and  request,  and  being  so  indebt- 
ed,^'io.  {Concliicle  as  ante,  37.) — The  qnajitttm  meruit  thereon  is  as 
ante,  37,  inserting  as  follows,  "  had  before  that  time  done,  performed,  and 
bestowed  other  his  work  and  labor,  care,  and  diligence,  in  and  about  other 
the  business  of  and  for  the  said  defendant,  and  had  also  at  the  like  special 
instance  and  request  of  the  said  defendant,  before  that  time  found  and 
ponded  divers  other  materials  and  neo  ssary  things,  and  used  and  applied 
the  same  in  and  about  the  said  last-mentioned  work  and  labor,  he  the  said 
defendant  undertook,"  &c.  {^Conclude  as  ante,  88  ) — [Add  one  count  for 
goods  sold — money  paid — afid  the  account  stated — and  breach.  If  the  ' 
demand  be  for  work  only,  you  may  omit  those  pai-ts  which  relate  to  the 
mataials.] 

The  indebitatus  count  is  as  ante,   37,  inserting  these  words,  "  for  the  For  work 
lork  and  labor,  care,  and  diligence  of  the  said  plaintiff,  before  that  time,  "^^^  ^^^ 
done,  performed,  and  bestowed  by  the  said  plaintiff  and  his  servants,  and  with  riages,  or 
his  horses,  carts,  and  carriages,   [or,    *with  his  lighters  and  other  vessels']  'with  light- 
goods  and  chattels,    in  and   about   the   business  of   the   said   defendant,  ®"» ^^* 
nd  for  the  said  defendant,  and  at  his  special  instance  and  request,  and 
bong  so  indebted,"  &c.     {^Conclude  as  ante,  37,)  if  it  be  for  the  car- 
rmge  of  goods,   instead  of  the  words,  between  the  brackets,  say  [in  and 
3h(Kit  the  carrying  and  conveying  of  divers  goods,  chattels,  and  *merchan- I    ***    J 
dize,  and  delivenng  the  same  for  the  said  defendant,  and  at  his  special  in- 
stance and  request,''  &c.  or  the  count  may  be  as  in  the  next  indebitatus 
count,]    The  qttantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows, 
"  bad  hefore  that  time  done,  performed  and  bestowed  other  his  work  and 
hbor,  care,  and  diligence,  by  himself  and  his  servants,  and  with  his  horses, 
cntB,  and  carriages  [or,  'with  his  lighters  .and  other  vessels']  goods,  and 
diitte]s  in  and  about  the  business  of  the  said  defendant,    and  for  the  said 
defendant,  he  the  said  defendant  undertook,"  &c.     (^Conclude,  as  ante,  38.) 
[Add  one  ijidebitatus  assumpsit  count  for  work  and  labor  generally — the 
(account  stated — a?id  breach.^ 


tD  a  kgiej,  and  not  in  expectation  of  reward 
ittBttiireof  adebt-  Str.  728.— 1  Esp.  188. 
^^n  a  person  performed  work  for  a  conimit- 
H  under  a  resolution  entered  into  by  them, 
**  that  any  gerrioe  rendered  by  him  should  be 
tikn  into  oonsideTation,  and  such  remunera- 
^ be  made  as  should  be  deemed  right;"  it 
VMheU  DO  action  would  lie  to  recover  a  re- 
coBpenaefor  aoch  work.  Taylor  v.  Brewer, 
1  ML  &  8.  290.  Bail  cannot  sue  for  trouble 
iad  loBi  of  time  in  going  to  a  place  to  become 
iMttlftr  anotiier.  1  Car.  &  P.  434.  Asto  the 
>i^  tf  arbitrators  to  remuneration,  see  Chit 
)>B.  on  Contr.  (2  ed«  485,  sereral  cases  pro 

^  Bat  where  the  defendant  requested  the  pliun- 
tiff  \»  take  care  of  and  i£ow  defendant's 
^6*tt>  •ad  promised  to  make  him  a  handsome 
P^wot,  it  was  hdd  the  plaintiff  might  recover 
•  renonahle  recompense  for  the  work  and  la- 
tor.    5  Taunt.  302,— Fitsg.  802. 
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If  a  slave  comes  over  fW>m  the  West  Indies, 
and  continues  in  the  service  of  his  master  here, 
he  is  not  entitled  to  wages,  unless  there  has 
been  some  agreement  or  contract  of  service. 
8  Esp.  Rep.  8.     And  s  e  2  Car.  &  P.  281. 

See  further  as  to  the  right  to  recover  for 
work  and  labor,  in  particular  cases,  for  wages 
and  fees,  the  various  notes,  ante,  65  to  75,  and 
post,  76  to  87. 

(A)  If  done  at  the  request  of  the  defendant 
for  a  third  person,  omit  the  statement  of  the 
business,  &c«  being  "  of  the  defendant;*'  and 
if  the  defendant's  liability  be  merely  collateral 
on  a  written  contract,  declare  specially,  1 
Saund.  211  b. 

(t;  Where  necessary  to  insert  this,  see  6 
Taunt.  824—1  Marsh.  581.  S.  C.  PUintiff 
may  recover  for  work  and  labor,  although 
the  count  include  also  a  demand  for  mutdri- 
ala. 
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[   *80 


For  pre- 
miums of 
infiurance 

(0) 


scribed  by  them  for  the  insurance  of  divers  other  sums  of  money  upon  the 
said  h^mentioned  ships  and  vessels,  goods,  merchandize,  and  chattels,  dur- 
ing certain  voyages  undertaken  by  the  said  last-mentioned  ships  and  vessels  ; 
and  had  also,  at  the  like  instance  and  request  of  the  said  defendant,  bestoweil 
other  his  trouble,  and  used  other  care  and  diligence  for  the  said  defendant^ 
]  he  the  said  defendant  undertook,"  &e.  {Conclude  {is ante,  38.)  Add  *one 
indebitatus  count  for  the  work  and  lahor  generaUy — the  money  counts — 
account  stated — and  breach,^ 

The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  ^'  for  certain 
premiums  of  insurance  before  that  time  and  then  due  and  payable  from  the 
said  defendant  to  the  said  plaintiff,  upon,  for,  and  in  respect  of  his  the  said 
plaintiff  having  before  then,  at  the  special  instance  and  request  of  the  said 
defendant,  under^vritten  and  subscribed  divers  policies  of  insurance  for  and 
on  the  behalf  and  on  the  account  of  the  said  defendant,  for  the  insurance  of 
divers  large  sums  of  money  upon  divers  ships  and  vessels,  and  also  divers 
goods,  merchandize,  chattels,  and  effects  by  the  said  plaintiff  before  that  time 
insured  for  the  said  defendant,  and  at  his  special  instance  and  request,  and 
being  so  indebted,"  &c,  (^Conclude  as  ante,  37^)  The  quantum  meruit 
thereon,  which  is  sometimes  added,  though  unnecessarily,  is  as  ante,  37, 
inserting  as  follows,  '^had  before  that  time  insured  cQvers  other  ships 
and  vessels,  also  divers  goods,  merchandize,  chattels,  and  effects  {or,  ^  divers 
other  large  sums  of  money  upon  divers  other  ships  and  vessels,'  &c.)  for  the 
said  defendant,  he  the  said  defendant  undertook,"  ko.  {Conclude  as  atiie^ 
88.) 

As  a  BUT-  The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  ''  for  the 
seyoT  (p)  ^Qj,\i  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff,  by  the 
said  plaintiff  before  that  time  done,  performed,  and  bestowed,  as  a  surveyor, 
in  and  about  the  drawing  divers  plans,  elevations,  and  sections  of  buildings, 
[  *81  ]  ♦for  the  said  defendant,  and  at  his  request,  and  in  and  about  the  surveying 
and  superintending  the  erection  thereof,  and  of  divers  other  works  for  the 
said  defendant,  and  at  his  special  instance  and  request,  and  in  and  about  the 
appraisement,  admeasurement,  and  valuation  of  certain  works,  and  the  pay- 
ment of  certain  workmen's  bills  for  the  said  defendant,  and  in  and  about  other 
the  business  of  the  said  defendant,  and  at  his  like  instance  and  request,  and 
for  divers  joumies  and  attendances  before  then  made,  performed,  and  given 
by  the  said  plaintiff,  in  and  about  the  business  of  the  said  defendant,  and  at 
his  like 'instance  and  request;  and  being  so  indebted,"  &c.  {Conclude  as 
ante,  87.) — The  quantum  meruit  thereon,  is  as   ante,    87,   inserting 


(o)  This  eoont  is  solBeieDt,  2  Lev.  158, 
Fark.  26.  In  Hobson  v.  De  Tastet,  before 
Abbott,  C.  J.  GuUdhaU,  14th  Feb.  1823,  the 
declaration  was  preciuelj  in  the  abore  fbrm  ; 
and  upon -Scarlett  and  Littledale,  f^v  defend- 
ant, objecting  that  the  same  was  inMiificient, 
beoanse  the  policies  were  for  the  baieftt  of  third 
persons,  and  not  i>r  detedant;  though  on  his 
retainer,  Abbott,  G.  J.  said,  **  This  count  has 
ezfeted  for  upwa^s  of  fiAy  years.  It  is  true 
the  defendant  is  a  broker,  but  still  the  business 
is  done  in  the  employment  of  deitodaot,  and 
tfaerelbre  the  policies,  as  to  him,  are  for  money 
had  and  reoeiTed  ;  if  the  broker  had  not  re- 


ceiTed  monies  from  his  principal,  then  the 
pUmtiff  could  not  recover.**  2  Starkle»  294; 
Chitty,  Jun.  on  Contr.  2d  ed.  462. 

ip)  A  surveyor  is  to  be  paid  according  to 
his  labor,  and  not  according  to  the  amoimt 
of  the  biUs  which  he  looked  over,  Peake,  108; 
and  where'  a  6ur\'eyor  claimed  6/.  per  cent,  on 
the  money  laid  out  by  him  as  such.  Lord  EU 
knborough  left  it  to  the  jury  to  say,  whether 
this  mode  of  charging  was  Ticious  or  unreason* 
able,  and  if  they  thoi:^ht  it  was,  to  deduct  ao* 
oordingly.  2  Stark.  2H.  See  1  C.  &  P.  862. 
(Chit  Jan.  on  Oontr.  2d  ed.  462. 
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as  foQofWS,  "  had   before  that  time  done,  performed,  and  bestowed  other  «>»  ^^' 
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kis  work  and   labor,    care,  diligence,  and   attendance,  as  a   surveyor,  in  ^^^  ^^ 


and  about  the  drawing  of  divers  other  plans,  elevations  and  sections  of  build- 
iagl  for  the«aid  defendant,  and  in  and  about  the  surveying  and  superintend-  * 
d^  ihe  erection  thereof  and  of  divers  other  works  for  the  said  defendant. 
and  in  and  about  the  appraisement,  admeasurement,  and  valuation  of  certain 
works,  and  the  payment  of  certain  workmen's  bills  for  the  said  defendant,  and 
about  other  the  business  of  the  said  defendant,  and  for  the  said  defendant, 
and  had  also,  at  his  like  special  instance  and  request,  before  then  made,  per- 
formed, and  given  divers  other  joumies  and  attendances  in  and  about  other 
the  business  of  the  said  defendant  he  the  said  defendant  undertook,"  £c. 
{Qmebide  as  ante,  88.)  [Add  one  indebitatus  assumpsit  count  for  work 
mnd  labor  general^ — the  money  counts — account  stated — and  breach,] 

7%^  mdebitattis  count  is  as  ante,  37,  inserthig  these  words,  "  for  the  Aa  an  auo- 
work  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff,  by  the  ^^^^T  ^^ 
add  plaintiff  before  then  done,  performed,  and  bestowed,  as  an  auctioneer  (?)^. 
and  i4>pnuser,  in  and  about  the  selling  and  disposing  of,  and  endeavoring  to 
sell  and  dispose,  by  auction  and  otherwise,  of  divers  goods,  chattels,  and  effects, 
for  the  said  defendant,  and  on  his  retainer  and  request,  and  in  and  about  the 
afvpraising  and  valuing  of  divers  other  goods,  chattels,  and  effects,  for  the 
aaod  defendant,  and  at  his  request,  and  in  and  aboat  other  the  business  of  the 
nid  defendant,  and  for  the  said  defendant,  and  at  his  request,  of  and  for  di- 
vers joumies,  attendances  before  then  made,  performed,  and  given  by  the  said 
plaintiff  in  and  about  the  business  of  the  said  defendant,  and  for  the  said  de- 
feodant,  and  at  his  like  request;  and  being  so  indebted,''  &c.  {Conclude  as 
onle,  87.) — The  quantum  memit  theremi  is  as  ante,  87,  inserting  these 
words,  "  had  before  then  done,  performed  and  bestowed  other  his  work  and 
labor,  care,  diligence,  and  attendance,  as  an  auctioneer  and  appraiser  in  and 
about  the  selling  and  disposing,  and  endeavoring  to  sell  and  dispose  of,  by 
anetioB  and  otherwise,  of  divers  goods,  chattels,  and  effects  for  the  said  de- 
fondant,  and  on  his  retainer  and  request,  and  in  and  about  the  appraising  and 
valuing  of  divers  other  goods,  chattels,  and  effects  for  the  said  defendant,  and 
at  his  like  request,  and  in  and  about  other  the  business  of  the  said  defendant, 
and  for  the  said  defendant,  and  at  his  request,  and  had  also  before  then  made, 
performed,  and  given  divers  other  journies  and  'attendance  for  the  said  de- 
fendant, and  at  his  request,  he  the  said  defendant  undertook,"  &c.  (  Conclude 
as  ante,  38.) 

The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the  As  an  ao- 
work  and  labor,  care,  diligence,  journies,  and  attendances  of  the  said  plain-  ^"^**"*- 
tif^  by  him  the  said  plaintiff  before  that  time  done,  performed,  and  bestowed, 
as  an  accountant  and  otherwise,  in  and  about  the  investigating,  copying, 
writing,  making  extracts  from,  making  out,  settling,  arranging,  managing, 
and  adjusting,  and  endeavoring  to  investigate,  copy,  write,  make  extracts 
from,  make  out,  settle,  arrange,  manage,  and  adjust,  divers  accounts,  bills, 
debts,  documents  and  writings  for  the  said  defendant,  and  at  his  request,  and 
la  and  about  other  the  business  of  the  said  defendant,  and  for  the  said  defend- 

(f )  If  an  soctknieer,  employed  to  seQ  aa    oompcuaatlon  fbt  his  aerrioes,  8  Gampb.  461. 
mlait,  B  goOty  of  negligence,  whereby  the    M'UeL  Rep.  25. 
~*'^ iniigaloiy»  he  k  not  entitled  to  any 
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ant,  and  at  his  like  request ;  and  also  for  divers  materials,  quantities  of  paper, 
lil^A^f  pens,  ink,  and  other  necessary  things  before  then  found  and  provided,  and 
used  and  applied  by  the  said  plaintiff  in  and  about  the  said  work  and  labor, 
care,  and  diligence  of  the  said  plaintiff  for  the  said  defendant,  and  at  his 
special  instance  and  request;  and  being  so  indebted,"  &c.  (^Condude  €ts 
afUe^  87.) —  The  qtia^iiiim  meruit  thereon  is  as  atitCy  37,  itiserting  as  fol- 
lows, ^'  had  before  that  time  done,  performed,  and  bestowed  other  his  work  and 
labor,  care,  diligence,  journies,  and  attendances  as  an  accountant  and  other- 
wise, in  and  about  the  investigating,  copying,  writing,  making  extracts  from, 
making  out,  settling,  arranging,  managing,  and  adjusting,  and  endeavoring  to 
investigate,  copy,  write,  nuike  extracts  from,  make  out,  settle,  arrange,  man- 
age, and  adjust,  divers  other  accounts,  bills,  debts,  documents,  and  writings 
for  the  said  defendant,  and  in  and  about  other  the  business  of  the  said  defend- 
ant, and  for  the  said  defendant;  and  had  also,  at  the  like  special  instance  and 
request  of  the  said  defendant,  before  then  found  and  provided,  and  used  and 
applied  in  and  about  the  said  work  and  labor,  care,  diligence,  divers  other 
materials,  quantities  of  paper,  pens,  and  ink,  and  other  necessary  things  for 
the  said  defendant,  he  the  said  defendant  undertook,"  &c.  {Conclude  as 
ante,  38 — [Add  counts  for  work  and  labor  generally — money  counts — 
accomUs  stated — and  breach.^ 

Aflaschool-       The  indebitatus  count  is  as  ante,  37,  inserting  these  words^  "for the 
u^for       ^ork  and  labor,  care,  diligence  and  attendance  of  the  said  plaintiff,  by  him 
books,        the  said  plaintiff  and  his  servants  and  teachers  before  that  time  done,  pcriform- 
Itoord  and   ed,  and  bestowed  for  the  said  defendant  as  a  school-master,  in  and  about  the 
&c^1*      teaching  and  instructing  divers  infants  and  persons  (5),  in  reading,  writing, 
arithmetic,  and  in  divers  languages,  drawing,  and  dancing,  good  manners,  and 
other  necessary  and  useful  accomplishments  and  qualifications,  and  at  the 
special  instance  and  request  of  the  said  defendant*,  and  for  divers  books, 
pens,  chattels,  and  other  necessary  things,  by  the  said  plaintiff  before  that 
time  found  and  provided,  and  used  and  employed  in  and  about  that  work  and 
labor  for  the  said  defendant,  and  at  his  like  special  instance  and  request, 
and  also  for  meat,  drink,  washing,  lodging,  chattels,  and  other  necessaries  by 
the  said  plaintiff  before  that  time  tbund  and  provided  for  the  said  in&nts  and  per- 
sons, and  at  the  like  special  instance  and  request  of  the  said  defendant ;  and  be- 
I    ♦82  ]  ing  so  indebted,"  &c.     {Conclude  as  ante,  37.) — The  ^quantum  meruit 
tliereon  is  as  ante,  37,  inserting  as  follows,  "  had  before  that  time  done,  per- 
formed, and  bestowed  other  his  work  and  labor,  care,  diligence,    nd  attendiajice, 
for  the  said  defendant  as  a  school-master,  in  and  about  the  teaching  and  instruct- 
ing of  divers  other  infants  and  persons  in  reading,  writing,  arithmetic,  and  in 
divers  language,  drawing,  and  dancing,  good  manners,  and  other  useful  and  ne- 
cessary accomplishments  and  qualifications ;  and  had  also  at  the  like  special  in- 
stance and  request  of  the  said  defendant,  before  that  time  found  and  pcovided 
divers  other  nooks,  pens,  chattels,  and  other  necessary  things,  and  used 
and  employed  the  some  in  and  about  the  sJd  last-mentioned  work  and  labor 
for  the  said  defendant,  and  had  also  at  the  like  special  instance  and  request 

(r)  See  2  New  Bep.    SS8,  and  the  preoe-  tbr  work  and  labor,  &o.  tbr  the  whole  quarter, 

dent,  Morg.  12.     If  there  be  a  claim  for  tak-  though  the  defendant's  child  was  taken  away 

ing  away  a  scholar  before  notice,  the  plain-  in  the  middle  of  it — 5  Biugh.  132. 
tilt   should  declare  apeoially,  see  post>  25i>;        («)     It  is  usual  here  to  say,  "  of  one  £.  F. 

though  according  to  2  New  Rep.  3^,  it  may  the  infiuat  son  of  the  said  defendant,'*  but  this 

be  recovered  under  the  common  count    The  is  unnncwmiiy,  and    may  be   dangenMS   in 

plaintiff  may  reooTcr  under  the  common  counts  proot 
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3f  the  said  defendan^,  found  and  provided  other  meat,  drink,  washing,  lodg-  r.  r  sebvi- 
ins,  diattels,  and  other  necessaries  for  the  said  last-mentioned  infants  and  per-  °^  '^ 
sons  he  the  said  defendant  undertook,"  &c.     {Conclude  as  ante,  88.) — [Add 
one  indebitatus  assumpsit  count  for  vxirk  and  labor  generally — one  for 
ffoods  sold — money  lent — ^id-Huxount  stated — and  breach^] 

If  there  be  a  demand  for  entrance-money  proceed  as  in  the  above  inde-  The  like 
bitatus  count,  inserting,  at  the  asterisk,  the  following  words,  "  and  for  ^^^  ^^^ 
certain  entranoe-monej  before  that  time  and  then  due  and  payable  from  the  ^J^^^ 
said  defendant  to  the  said  plainti£  upon,  for,  and  in  respect  of  the  admission 
of  the  said  infants  and  persons  into  the  school  of  the  said  plaintiif.  for  the 
purpose  of  being  taught  and  instructed  as  aforesaid.     If  the  action  be  for  in- 
structioh  by  the  plaintiff^  s  wife  as  a  school-mistress,  it  is  not  advisable  for 
her  to  join  in  the  action,  {unless  the  demand  accrued  before  marriage^  (/) 
and  the  account  may  as  well  state,  "for  the  work,  &c.  of  E.  F.  the  wife  of 
the  said  plaintiff,"  Ac. — {If  it  be  for  taking  children  away  without  notice 
givenj  add  a  special  count,  as  post,  259.     2  Neto  Rep.  888.) 

*  The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the  [  *8  ^'  J 
work  and  labor,  care,  diligence,  joumies,  and  attendance  of  the  said  plaintiff  ^^  ^*"j 
bj  the  said  plaintiff  before  that  time  done,  performed,  and  bestowed,  as  a  sur-  ^potho- 
geon  and  apothecary  for  the  said  defendant,  and  at  his  special  instance  and  re-  carj,  ana 
quest,  in  and  about  the  healinaj  and  curincj  of  the  said  defendant  and  divers  ^V**  ™®^*' 
Other  persons  of  divers  diseases,  disorders  and  maladies  under  which  they  had  and  for  in- 
before  then  respectively  labored  and  languished,  in  and  about  the  endeavoring  ocuiiting  a 
to  heal  and  cure  the  said  defendant  and  divers  other  persons  of  divers  other  ^*"^*^  ^"^' 
diseases,  disorders  and  maladies  under  which  they  had  before  then  also  re- 
s^xxJtively  labored  and  langui.shed.  and  for  divers  medicines,  chattels  and  other 
n3jcs)ary  things  before  that  time  found  and  provided,  administered,  delivered, 
and  applied  by  the  said  plaintiff  on  those  occasions,  for  the  said  defendant  and 
at  his  like  special  instance  and  request;  and  being  so  indebted,"  &c.     (Co/i- 
cludc  as  ante,  37.  J     The  quifUum  meruU  thereon  is  as  ante,  87,  insert- 
inj  as  follows,  *•  had  before  that  time  done,  performed,  and  bestowed  other 
his  work  and  labor,  care,  diligence,  jouirnies.  and  attendance  as  a  surgeon  and 
apothecary,  in  and  about  the  healing  and  curing  of  the  said  defendant  and  di- 
veiB  other  persons  of  divers  other  diseases,  disorders,  and  maladies  under 

(/)  1  Salk.  114.  tylvania,  5  Serg^.  &  Rawie,  412.)    When  a 

(tt)    See  forms,  Morg.  0,  14;  Lil.  Ent.  25,  surgeon  ns^umes  the  character  of  a  physician 

86;  Plead.  Assist.  43,  63.     If  the  demand  be  he  cm  not  sue,  2  Campb.  N.  P.  441.    If  the 

aiio  ibp  the  inoculation  of  a  child,  say  ••  in  and  pit'cnt  hfis  been  injured  rather  than  benefitted 

about  the  inoculation  of  a  certain  child  of  the  in  his  health,  in  consequence  of  any  gross  un>- 

said  defendant,  and  in  and  about  divers  other  skilfiilncss  or  carelessness  on  the  part  of  the 

eh'nigicol  operations  for  the  said  defendant,  plaintiff,  the  latter  cannot  sue  for  his  fees.    See 

•nd  at  his  special,*'  &c.     The  declaration  must  8  Stirk.  Rep.  6.     If  the  plaintiff  h:is  professed 

not  stafte  ibr  curing  the  defendant  of  the  vene-  to  cure  the  patient  in  a  specified  time  by  means 

real  disease,  2  Wils.  20. — As  to  the  rights  of  of  sovereign  medicines,  and  has  induced  him 

Eorg  -ons  and  apothecaries  to  recover  their  fees  to  continue  to  employ  him  by  &lse  and  fraud* 

•n't  atleftdancflB,  see  Chit  jun.  on  Cent  168. —  ulent  professions  of  skill  and  success,  he  can- 

Chit  CoL  Stat.  toL  i.  20.     A  certificated  snr-  not  recover  for  medicines  and  attendance  in 

geon  cannot  recover  charges  for  attending  in  a  the  event  of  no  benefit  being  derived,  2  Stark. 

ferer  unless  he  also  have  a  certificate  from  the  8.     If,  however,  the  plaintiff  has  acted  improp- 

Apothecaries*  Company,  4  Bing.  619.     A  phy-  erly  through  the  advice  of  a  physician  ^lecl 

sieian  cannot  maintain  an  action  for  his  fees,  iif,  he  may,  notwithstanding,  recover.  Peak,  C 

Ihej  being  considered  as  honorary,  4  T.  B.  N.  P.  59. 
817--3  B.  &  C.  745.     (He  may  sue  in  Penn^ 
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ro&  sso-  which  they  had  before  then  respectivelj  labored  and  languished,  and  also  hi 
r^BBAL.  ^^^  about  the  endeavoring  to  heal  and  cure  the  said  defendant  and  divers  oth- 
er persons  of  divers  other  diseases  and  disorders  under  which  thej  had  be- 
fore then  also  respectively  labored  and  languished,  and  had  also  at  the  like 
special  instance  and  ^request  of  the  said  defendant,  before  that  time  found 
and  provided,  administered,  delivered  and  applied  divers  other  medicines, 
chattels,  and  necessary  things  on  those  last-mentioned  occasions  for '  the  said 
defendant,  he  the  said  defendant  undertook,"  &c.  {Cotichfde  as  ante,  88.) 
—  [Addcotinls  for  work  and  labor,  atid  jour7iie9—for  goods  sold-^mon^ 
eypaid — account  stated — and  breac/i.] 

As  a  sur-  The  ifidebitatus  count  is  as  ante,  37,  insertmg  these  words,  ^^  for  the 
geon,  work  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff,  by  the  said 
^j,  and  plaintiff  before  that  time  done,  performed,  and  bestowed  as  a  surgeon,  apotbe- 
mon  mid-  cary,  and  man-mid-wife,  at  the  special  instance  and  request  of  the  said  defend- 
wife  (w).  ^Q^  Ya  and  about  the  visiting  and  attending  upon  (:r)  a  certain  female  then 
pregnant  and  laboring  with  child,  and  languishing  under  divers  sicknesses  and 
maladies,  and  in  and  about  the  delivering  of  the  said  female  of  the  child  with 
which  she  was  then  pregnant,  and  in  and  about  the  healing  and  curing  of  the 
said  female  of  divers  disorders,  sicknesses,  and  maladies  with  which  she  wa« 
during  the  time  aforesaid  and  aftenvards  afSieted.  and  for  divers  medicines, 
cliattels.  and  other  necessary  things  before  that  time  found  and  provided,  and 
used  and  applied  by  the  said  plaintiff  in  and  about  the  healing  and  car- 
ing the  said  female  of  the  said  sicknesses,  disorders,  and  maladies,  at 
the  like  special  instance  and  request  of  the  said  defendant :  and  being  so  in- 
debted," ic.  {Cojiclude  as  ante,  87.) — The  quantum  meruit  thereon  is 
as  ante,  "87,  hiseithig  as  follows,  ^^  had  before  that  time  done,  performed, 
and  bestowed  other  his  work  and  labor,  care,  and  diligence  as  a  surgeoii,  apoth« 
ecary.  and  man-mid-wife,  in  and  about  the  visiting  and  attending  upon  the 
said  female  then  pregnant  and  laboring  with  child,  and  languishing  under  di- 
vers sicknesses  and  maladies,  and  in  and  about  the  delivering  of  the  said  fe- 
male of  the  child  with  which  she  was  then  pregnant,  and  in  and  about  the 
healing  and  curing  of  the  said  female  of  divers  other  disoi^ers.  sicknesses,  and 
maladies  with  which  she  was.  during  the  time  last  aforesaid,  and  afterwards 
afflicted,  and  had  also  at  the  like  special  instance  and  request  of  the  said  de- 
fendant, before  that  time  found  and  provided,  and  used  and  applied  divers  other 
medicines  and  necessary  things  in  and  about  the  healing  and  curing  of  the 
said  female  of  the  said  last-mentioned  sicknesses,  disorders,  and  maladies, 
he  the  said  defendant  undertook."  &c.  {Conclude  as  ante,  88.) — [Add 
one  indebitatus  count  for  work  generally — one  ditto  for  goods  sold — mon^ 
ey  paid — account  stated — and  breach.^ 

r  ♦SS  1  ^'*^  indebita^tus  count  is  as  ante,  87,  ifiserting  these  words,  "  for  the 
Aflanone.  work  and  labor,  care,  and  diligence  of  the  said  ^plaintiff,  by  the  said  plain- 
tiff before  that  time  done,  performed,  and  bestowed  as  a  nurse  for  the  said 
defendant,  and  at  his  special  instance  and  request,  in  and  about  the  nursing, 
attending,  and  taking  care  of  the  said  defendant  and  of  divers  persons,  whilst 
he  and  they  were  sick  and  laboring  under  divers  diseases,  disorders  and  mal- 


(w)    See  fbnDBt  Plead.  AasiAt  68. — ^Morg.    Bep.  169,  Ufi  it  may  be  advisable  not  to  men- 
10.  tion  the  name,  and  it  as  well  not  to  state  tbe 

(x)    A  misnomer  seems  immaterial,  2  Marsh.    Ibmale  was  the  defendant's  wife 
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•dies,  and  being  aa  indebted,"  fta  {Candudeasante,  87.) — The  qvwitttm  ^^  *■■" 
meruU  thereon  is  as  aniCj  87,  inserting  as  foUows^  ^^had  before  that  time  ^|^^. 
dime,  performed,  and  bestowed  other  her  work  and  labor,  care,  and  diligenoe 
as  a  nnrae,  in  and  abont  the  nursing,  attending,  and  taking  care  of  the  said 
dfifendaat  and  divers  other  persons,  whilst  they  were  sick  and  laboring  under 
divers  other  diseases,  disorders,  and  maladies,  he  the  said  defendant  under- 
took," 4fee.     {Cmchule  as  ante,  88.) 

.The  indebiiaius  count  is  as  ante,  87,  insertinff  these  v>ords,  "  for  the  As;m  an- 
work  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff  as  an  un-  ^^^^ff  ^' 
dertaker  of  funerals,  before  that  time  done,  performed,  and  bestowed  bj  the  ^y>^ . 
sud  plaintiff  and  his  servants,  in  an  about  the  funeral  of  one  E.  F.  (or  a 
certain  person  deceased)  on  the  retainer,  and  at  the  special  instance  and  re- ' 
^nest  of  the  said  defendant,  and  for  divers  hearses,  coaches,  horses,  materials, 
datlels,  and  other  necessary  things  used  and  applied  in  and  about  the  fur- 
aiflhing  and  conducting  of  the  said  funeral  by  the  said  plaintiff  before  that 
time  found  and  provided  for  the  said  defendant,  and  at  his  like,  special  in- 
stance and  request;  and  being  so  indebted/'  &c.  {Conchide  asante,  37.) — 
Theqvaniunhmermi  thereon  is  €ts  afite,  37,  inserting  asfolUncs^  ^'  had  be- 
fcre  that  time  done,  performed,  and  bestowed,  other  his  work  and  labor,  care, 
diligence,  and  attendance,  as  an  undertaker  of  funerals,  by  himself  and  his 
Krrants,  in  and  about  the  funeral  of  the  said  E.  F.  (or  of  a  certain  other 
perMm  deceased)  and  had  also  at  the  like  special  instance  and  request  of  the 
Mid  defendant,  before  that  time  found  and  provided  divers  other  hearses, 
eoadies,  horses,  materials,  chattels,  and  necessary  things  for  the  said  de- 
fakdant,  and  used  and  applied  the  same  in  and  about  the  furnishing  and  con- 
daeting  of  the  said  last-mentioned  funeral  he  the  said  defendant,  under- 
took," Jtc.  (^Conclude  as  ante,  88.)  [Add  one  indebitatus  count  for  ivork 
md  labor  generally — one  ditto  for  goods  sold — one  for  the  use  and  hire  of 
hearses,  coaches,  and  horses,  goods,  Sf^c,  — money  paid— account  stated — 
and  breach.] 

^The  indebitcUtis  count  is  as  ante,  87,  inserting  these  words,  "  for  the  [  *86  ] 
work  and  labor,  eare,  diligence,  and  attendance  of  the  said  plaintiff  by  the  ^^T^ 
laid  plaintiff,  before  that  time  done  and  performed,  and  bestowed,  in  preach- 
ing und  celebrating  divine  service  in  the  parochial  church  of for  the  said 

defendant,  and  at  his  special  instance  and  request^  and  being  so  indebt- 
ed," tc.  {^Conclude  as  ante,  87.) — The  quantum  'meruit  thereon  is  as 
mite,  87,  inserting  as  foOaws,  "had  before  that  time  done  and  performed 
and  bestowed  other  his  work  and  labor,  care,  diligence,  and  attendance,  in 

preaching  and  celebrating  divine  service  in  the  parochial  church  of afore- 

nid,for  the  said  defeadant,  he  the  said  defendant  undertook,"  kc.  {Con- 
dude  as  antCy  88.) 

Hierndd^itatus  coufit  is  as  ante,  87,  inserting  these  words,  "  for  the  work  ™i,J^^^ 
and  labor,  care  and  diligence  of  the  said  plaintiff  by  the  said  plaintiff,  before  agrapha 
ftat  time  done,  performed,  and  bestowed,  in  and  about  the  composing  and  for  news- 

papenu 

(f )  Bee  fcmiB,  1  Rieh.  G.  P.  862.— Lil.  Ent  orders  ibr  it,  the  fyxneral  beinf;  saitable  to  the 

27,  81.    When  hueband  liable  for,  1   Hen.  degree  of  the  testator,  see  8  Von.  &  Jerr.  28. 

Hk  90;  when  i  cpi cauutati vee  liable  t>r,  Toller,  (/&  to  expenses  of  ftineral  in  general,  1  Chit 

4ft  edit  246,  247.      An  ezeoator  is  even  lia-  Gen.  Prac.  514.) 
Mete  pay  tvr  the  ftmenl  at  flur  aa  he  has        {z)  See  Cowp.  487.— DongL  142—1  T.  R 

Ris  Cnr  Uat  porpoae,  although  he  gave  no  899. — 8  Went  68. 

Vol.  n.  8 
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'^  ""^   writing  of  certain  paragraphs  for  the  said  defendant,  and  at  his  special  in- 
V«m^  8tan(%  and  request,  and  for  the  insertion  and  publication  of  such  paragraphB 

by  ihe  said  plaintiff,  in  a  certain  newspaper  called  the for  the  said 

defendant,  and  at  his  like  special  instance  and  request,  and  being  so  indebt- 
ed," &c.  {Conclude  as  ante,  87.) — T/ie  quantum  meruit  thereon  is 
ante,  37,  inserting  as  follows,  '^had  before  that  time  done,  performed,  and 
bestowed  other  his  work  and  labor,  care,  and  diligence,  in  and  about  the  com- 
posing and  writing  certain  other  paragraphs  for  the  said  defendant,  and  had 
also  at  the  like  special  instance  and  request  of  the  said  defendant,  before  that 
time  inserted  and  published  such  last-mentioned  paragraphs  in  the  said  news- 
paper called  the for  the  said  defendant,  he  the  said  defendant  under- 
took," &c.     {Conclude  as  ante,  88.) 

For  book-        The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  "  for  the 
ing,  re-      ^ork  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff  by  the 
and'koep-   Said  plaintiff,  before  that  time  done,  performed,  and  bestowed,  in  and  about 
ing  pasaen.  the  taking  an  account  of  places  for  passengers,  and  the  booking  and  keeping 
^^^     of  parcels,  to  be  carried  and  conveyed,  in  and  by  certain  coaches  of  the  said 
and  the  use  defendant,  and  for  the  use  of  a  certain  shop,  in  and  parcel  of  a  certain  dwel- 
of  a  shop,    ling-house  of  the  said  plaintiff,  before  that  time  occupied  and  used  by  and 
[   *87  ]  with  the  *said  passengers  and  parcels,  by  and  with  the  sufferance  and  per- 
mission of  the  said  plaintiff,  and  at  the  special  instance  and  request  of  the 
said  defendant,  and  being  so  indebted,"  &c.     {Conclude  as  ante,  37.) — 7%« 
quantum  meruit  thereon  is  as  ante,  87,  inserting  as  follows,  "  had  before 
that  time  done,  performed,  and  bestowed  other  his  work  and  labor,  care,  dil- 
igence, and  attendance,  in  and  about  the  taking  an  account  of  places  for  di- 
vers other  passengers,  and  the  booking  and  keeping  divers  other  parcels,  to 
be  carried  and  conveyed  in  and  by  certain  other  coaches  of  the  said  defend- 
ant, and  had  suffered  and  permitted  a  certain  other  shop  of  the  said  plaintiff 
to  be  occupied  and  used,  and  that  the  same  had  accordingly  been  occupied 
and  used  by  and  with  the  said  last-mentioned  passengers  and  parcels  he  the 
said  defendant  undertook,"  &;c.     {Conclude  as  ante,  88.) 


IV.    RESPECTING   MONIES. 

For  money       The  indebitaius  count  is  as  ante,  87,  inserting  these  words ^  "for  so 
lent  (a),     q^uq}]^  money  by  the  said  plaintiff  before  that  time  lent  and  advanced  to  the 
said  defendant,  at  his  special  instance  and  request,  and  being  so  indebt- 
ed," &c.     {Conclude,  as  ante,  87.) 

For  money      The  indebitatus  count  is  as  ante,  87,  inserting  these  words,  ''  for  ac 
paid  (6).     much  money  by  the  said  plaintiff  before  that  time  paid,  laid  out,  and  ex- 
pended, to  and  for  the  use  of  the  said  defendant,  at  his  like  special  iostance 
and  request     And  being  so  indebted,  &o.     {Conclude  as  ante,  37.) 

(a)  See  LU.  Ent  29.~PIeAd.  A.  l.—Rich.  Law.  809.    Out  jun.  onContr.  2  edit.  464  to 

C.  P.  119— Morg.  6.— This  form  will  soffioe,  466. 

though  the  loan  was  made  in  foreign  coin,  1  (6)  See  form.  Plead.  A.  1  Moig.  6;  UL  Ent. 

Marsh.  88.  6  Taunt  228.  As  to  when  this  count  81.  48;  Sec  ftilly,  ante,  toI.  t  as  to  wh^k  thii 

lies,  we  ftilly,  ante,  toL  i.  804.      For  laws  re-  count  lie^  804,  6;  aad  see  Chit  jon.  Contr.  % 

*                  lating  to  contracts  of  loan,  see  8  C^dt  Com.  edit  466  to  464. 


OOlfMOK  COUNTS.  ^88 

*7%^  indAUaius count  is  as  ante,  87,  inserting  these  wcrds,  ''  for  so  bbpbcv- 
mnch  moofij  b v  the  said  defendant  before  that  time  "^had  and  receiyed  to  and  ^^^ 
fcr  the  nae  of  the  said  plaintiff.    And  being  so  indebted,"  &a  (^Conclude  as  Money  had 

mUe.  37.)  »nd  receiY- 

^         '  ed  (c). 

3%e  inddntatus  count  is  as  afite,  37,  inserting  these  words,  '^  for  so  For  inter- 
mnch  money  before  that  time  and  then  due  and  payable  from  the  said  de-  ^  ^^^' 
fendant  to  tixe  said  plaintifE^  for  interest  upon  and  for  the  forbearance  of  di- 
vers lai^  sums  of  money  before  then  [lent  and  advanced  by  the  said  plain- 
tiff to  the  said  defendant,  at  his  special  instance  and  request,  and  by  him  the 
said  plaintiff  forborne  to  the  said  defendant  for  divers  long  spaces  of  time  be- 
fine  then  elapsed,  at  the  like  special  instance  and  request  of  the  said  defend- 
ant, and  also  for  other  money,  before  that  time  and  then  due  and  payable 
from  the  said  defendant  to  the  said  plaintiff,  for  interest  upon  and  for  the 
fivbearanoe  of  divers  other  large  sums  of  money  before  then]  (e)  due  <md 
owing  from  the  said  defendant  to  the  said  plaintiff,  and  by  the  said  plaintiff 
fiH4x>me  to  the  said  defendant,  for  divers  long  spaces  of  time,  before  then 
elapsed,  at  the  like  special  instance  and  request  of  the  said  defendant,  and 
being  so  indebted,  he  the  said  defendant,"  &c.     (^Conclyde  as  ante,  87.) 

^The  indebitattis  count  is  as  ante,  37,  inserting  these  words,  ^^  for  the  [   '*'89  J 

For  work, 

(c)   See  Farms,  Lil.  Ent  28,  24.— Plead,  he  received,  and  did  not  merdv  withhold  it,  (6  P^  «>^^> 

A.  2L  245.    As  to  the  application  of  this  ooant  B.  &  A.   816.— 8  Campb.  108.— 1    B.   &  P.  ^^  ^^  ^^ 

m  Mtj^  aate,  voL  L  305.     Chit  jun.  Contr.  806.— 1    Campb.   60,   129.      2  Camp.  426.)  ^^^^ . 

%  9iaL  474  to  608.  Bankers  and  merchants,  by  custom,  are  allow-  counts  m 

{d)   1  Vcntr.  198.— 1  Went  196 5T.  R.  ed  intereet  upon  an  account  stated  (see   15  <>^®^?f^ 

tt&— Psim.   291.-2  Rol.   Rep.  240.    As  to  East,     223.-4    Taunt  298,    846.)       Money  (J)W' 
vkea  a  special  count  ibr,  isneoessaiy,  see  ante,  awarded  to  be  paid  on  a  particular  day  carries 
TsL  L  808.    It  is  a  general  rule  that  the  law  interest  from  that  day  if  duly  demanded. — 
not  tinplv  a  contract  on  the  part  of  the  8  Campb.  468. — ^When  recoTerable  on  affirm- 
to  pay  mterest  on  the  sum  ne  owes,  al-  ance  of  judgment  in  error,  4  Taunt  846. — 2 
i  the  payment  of  the  principal  or  debt  J.  B.  Moore,  l'J6,  206;  7  Taunt  458,  692;  1 
any  hvre  been  frequenthr  demanded. — 1  Gamp.  J.  B.  Moore,  822, 481. — 8  Taunt  245. — 1  Jao. 
m    2d  Id.   420.— 1   B.   &  P.   807.  4th  Id.  &  Walk.  168.    An  auctioneer  is  not  in  general 
472L— <%it  juB.  on  Contr.  195.     But  after  a  liable  to  pay  interest  on  a  sum  deposited  in  his 
Ivpseoftime  and  repeated  demands,  and  wrong-  hands  on  a  sale  by  auction. — 8  Taunt  45.    A 
lU  wiUiholding  the  debt,  a  jury  may  give  in-  bond  conditioned  for  the  payment  of  money, 
tCTCSi  as  damages,  see  3  Bingh.  858;  Sad  vide  without  naming  any  day,  carries  interest  from 
9  B.  ft  Cns.  880.    When  recoTcrable  on  bills,  the  date,  7  T.  R.  124.— 15  East,  225;  when  in- 
WBt  QdL  oo  BiDs,  7th  ed.  420.    5  B.  &  A.  204.  terest  stops.  Chit  on  Bills,  7th  edit.  422;  as  to 
40.-2  Chit  R.  284.— 1  D.  &  R.  16.— Interest  the  amount  of,  see  Id.  76,  83  to  89.-3  Chit 
ii  not  i«M>Terable  on  a  debt  for  goods  sold,  OTen  on  Com.  Law,  816;  and  see  more  fUUy,  Chit 
m  fautai  eredit     (12  East,  419.-2  CSmpb.  jun.  on  Contr.  (2  edit  508,  8  &  4  W.  4.  o.  42. 
4S9;  bat  see  2  B.  &  P.  887.-8  Wil&  205.-2  s.  28.     1  Chit  Gen.  Pract  498.) 
VhL  Bep.   761.  S.   C.      1   H.   Bbk   805.-1        (e)    If  breviey  be  desired   leaye   out  the 
Gampb.  51.)  bat  in  some  cases  it  is  reoov-  words  between  brackets. 
oibic  where  the  vendee  n^lects  to  give  a  bill        (  f)  This  count  is  usually  used  immediately 
b  payment,  18  East,  98.— It  is  not  leoovera-  before  the  account  stated,  and  breach.    In  or- 
Us  iv  work  and  labor.     ( 1  H.  Bla.  805. — 8  der  to  avoid  expense,  it  may  firequently  be  advis- 
Wliia  206.— -2  Bla.  Rep.  761. — S.  C.  1  Cunpb.  able,  especially  against  a  prisoner,  to  adopt  this 
51);  hot  damages  in  the  nature  of  it  might,  count,  which  is  recommended  in  2  Saund.  122. 
mikr  dieomstanees,  be  given,  9  Price,  184.  a.  n.  2,  and  is  clearly  sustainable,  see  Cro.  Jac. 
It  b  Bol  leooverable  for  money  had  and  reoeiv-  245;  Yelv.   175;  1   Brownl.   Ent   71;  2  Bl 
ed,  knt,  or  on  aoeoont  stated  (15  East,  228. —  Rep.  910.     Any  number  of  causes  of  action, 
IBon,  899.-8  Oampb.  496.  4  Taunt  846);  to  which  the  indebitatus  count  is  applicable, 
sr  Ir  DOiMFy  ps^»    (8  S^tark.  182);  unless  may  be  included  in  one  count,  and  the  plaintiff 
tee  was  a  ooorse  of  dealing  allowing  it,  or  will  suooeed  pro  tonto,  though  he  only  prove 
ane  other  implied  or  express  contract  to  pay  one  of  such  contracts,  ante,  vol.  i  801. 
i^  vmiitts  thedelhadaat  madeuseof  the  money 


(1)  See  Rathbun  v.  Smigh,  6  Wend.  Rep.  409, 4ia 
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wxnvnv  to  be  described  in  iJU  same  tnanner.)    And  beiDg  00  indebted,  he  ibe  mi 
JMQ  PABx-  ^feixdant  in  oomuderatioB  thereof,  aflerwurdfi,  and  in  the  life-time  of  the  said 


E.  F.  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  under- 
took," <&o.  {laying  the  promises  to  both  the  partners  as  ante,  87.) — The 
quantum  meruit  is  as  follows,  ''  and  whereas  also  afterwards,  and  in  the  life- 
time of  the  said  £.  F.  since  deceased,  to  wit,  on  the  day  and  year  aforesaid, 

[  *92  ]  &t,  &c.  (yeuvs)  aforesaid,  in  consideration  that  the  said  plaintiff  and  £.  F. 
at  the  like  special  instance  and  request  of  the  said  defendant,  had  before  that 
time  done,  &a,  {Here  state  the  ^subject-mati^  of  the  debt,  aud  the  pronh 
ise  to  /lave  been  made  tp  both  the  partners,]  And  the  said  palintiff  avexs, 
that  he  the  said  E.  F.  in  his  life-time,  therefore  reasonably  deserved  to  have, 
&c.  (as  ante,  88,)  whereof  the  said  defendant  afterwards,  and  in  the  life* 
time  of  the  said  E.  F.  to  wit,  on  the  day  and  year  aforessud,  there  had  notice. 

Breaoh(47).  [Here  insert  the  account  stilted,  with  bath  the  partners,  and  tkeproirUseto 
them  ;  and  if  the  trc^fiscu^ion  be  for  goods  sold,  4^  or  on  the  money  counts, 
such  counts  are  to  be  framed  as  above.  State  the  breach  thus.]  Never- 
theless the  said  defendant  not  regarding  his  said  promise  and  undertaking,  but 
contriving  and  intending  to  deceive  ana  defiraud  tixe  said  plaintiff  and  £.  F.  in 
the  life-time  of  the  said  E.  F.  and  the  said  plaintiff,  since  the  death  of  the 
said  E.  F.  in  this  behalf,  hath  not  as  yet  paid  the  said  several  sums  of  nM»ev, 
or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff  and  £.  F. 
or  either  of  them,  (although  often  requested  so  to  do ;  but  he  to  do  this  hath 
hitherto  wholly  reftised,  and  still  doth  refuse  "^to  pay  the  same  to  the  said 
plaintiff.  To  the  damage  of  the  said  plaintiff  of  X —  and  therefore  he  brings 
his  suit,"  &c. — Pledges  &c.     {Omit  pledges  if  the  action  be  in  C,  P.) 

If  the  debt  be  considerable,  or  the  deceased  partner  has  been  dead  six 
years  ;  or  it  inay  on  any  other  account  be  advisable  for  the  plaintiff 
to  avail  himself  of  a  promise  or  (tcknowl&dgment  to  him  siTice  tJie  death 
of  his  partner,  insert,  at  the  above  asterisk,  before  the  conclusion,  the 
folUnoing  counts.     See  8  East,  409. 

Coonta  on        And  whereas  also  the  said  defendant  afterwards,  and  in  the  life-time  ol 
promises     the  said  E.  F.  deceased,  to  wit,  on  the  day  and  year  aforesaid,  at,  <to. 
Ti^V"'  (^^^^^)  aforesaid,  was  indebted  to  the  said  plaintiff  and  E.  F.  in  the  further 
partner  to  sum  of  £ —  of  like  lawftil  money,  for  the  work  and  labor,  care,  and  diligence, 
pay  debts    of  the  Said  plaintiff  and  E.  F.  by  them  before  that  time  done,  performdl,  and 
ti^d^tiT  ^^^^<1  ^^^  ^^^  ^^  defendant,  and  at  his  special  instance  and  request ;  and 
also  in  the  further  sum  of  £ —  of  like  lawful  money,  for  divers  goods,  mer- 
chandize and  chattels,  bv  the  said  plaintiff  and  E.  F.  before  that  time  sold 
and  delivered  to  the  said  defendant,  and  at  bis  like  special  instance  and  re- 
quest ;  and  also  in  the  further  sum  of  £ —  of  like  lawful  money,  for  money 
by  the  said  plaintiff  and  the  said  £.  F.  before  that  time  lent  and  advanced  to, 
and  paid,  laid  out,  and  expended  for  the  said  defendant,  and  at  his  like  special 
instance  and  request ;  and  also  in  the  further  sum  of  £ —  of  like  lawfid 
money  for  the  money  by  the  said  defendant  before  that  time  had  and  receivedi 
to  and  for  the  use  of  the  said  plaintiff  and  the  said  £.  F.     And  the  said  de- 
.  fendant  being  so  indebted,  and  the  said  several  sums  of  money  in  this  count 
mentioned,  being  and  remaining  wholly  due,  unpaid  and  unsatisfied,  he  the 
said  defendant  in  consideration  wereof  afterwards,  and  after  the  dea^  of  ttyo 

{q)  See  forms,  Plead,  A.  $5. 
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I  lud  E.  F.  to  wit,  <m,  Ac.  (r)  at,  Ac.  {tfenue)  aforeaaid,  undertook,  and  then  btscbvit- 
lad  there  fiiitiifally  promieed  the  said  plaintHf  to  pay  him  the  said  several  ^^y^*' 
■DBS  of  money  in  this  ooont  mentioned,  when  he  the  said  defendant  should  be 
therennto  afterwards  requested. — [Add  the  aceount  stated  with  the  plaintiff 
tf  wioniea  due  to  him  inly,  and  in  the  breach  refer  only  to  the  counts  in 
wkkk  the  promises  are  stated  to  have  been  made  to  the  plaintiff  alone,  and 
tmclude  as  ttsutU.]  To  the  damage  of  the  plaintiff  of  £ —  and  therefore  he 
liiDgB  his  suity  Ac. 

If  the  plaintiff  declare  in  other  counts,  as  he  may  (1  B.  ^  A,  2Q,  2  Coonta  on 
CSto.  Rep.  486.    3  T.  R.  488.   6  T.  R.  493.     1  Esp,  Rep.  47.    2  T.  R.  p~^ 
476.    6  Tl  jR.  632)  for  money  due  to  him  after  the  death  of  his  partner,  ^c.  by  the 
BMd  an  a  contract  merely  with  himself,  insert  those  counts  after  the  con-  plaintiff 
thtsion  to  the  inhere,  at  the  asterisk,  or  if  the  last  set  of  counts  be  also  ^^' 
inserted^  inirodttce  thefoOewing  counts  immediately  before  the  last  count 
9taUd. 

And  whereas  also  the  said  defendant,  to  wit,  on  Ac.  at  Ac.  was  indebted  to 
the  sud  plaintiff^  &c.  [Proceed  in  the  usual  form  at  the  suit  of  one  plain- 
tiff only^  making  the  breach  to  these  counts  ofily,  and  not  noticing  the 
itceased  parties,] 

[* Commencement  as  us^iol  as  in  forms,  ante,  12  to  20.]     '^  For  that  Agairut  a 
whereas  the  said  defendant  and  one  E.  F.  in  his  life-time,  now  deceased,  surviving 
md  irtiom  the  said  defendant  hath  survived,  on,  &c.  (A  at,  &c.  were  indebt-  S^s'^ia' 
ed  to  the  said  plaintiff  for  the  work  and  labor,  care,  and  diligence,  of  the  said  &c.  (<). 
pkintiff  by  the  said  plaintiff  before  that  time  done,  performed  and  bestowed,  [  ^94   ] 
far  the  said  defendant  and  E.  F.  at  their  special  instance  and  request ;  and 
being  so  indebted,  they  the  said  defendant,  and  E.  F.  in  consideration  thereof, 
*    sAenrarda,  and  in  the  life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesaid  undertook,''  &c.  {as  ante,  87.)—  Qtiantymmeruit  as 
foBows :  '^  And  whereas  also  afterwards,  and  in  the  life-time  of  the  said  E.  F.  to 
vit,  OD  the  day  and  year  aforesaid,  at,  Ac.  aforesaid,  in  consideration  that  the  said 
pUntiff,  at  the  like  special  instance  and  request  of  the  said  defendant  and  E. 
F.  had  before  that  time  done,  performed,  and  bestowed  other  his  work  and  la- 
bor fcr  the  said  defendant  and  E.  F.  they  the  said  defendant  and  E.  F.  un- 
dotook,^  and  then  and  there  fidthfully  promised  the  said  plaintiff  to  pay  him 
80  much  money  as  he  therefore  reasonably  deserved  to  have  of  the  said  de- 
fendant and  E.  F. ;  and  the  said  plaintiff  avers,  that  he  therefore  reasonably 
deserved  to  have  of  the  said  defendant  and  E.   F.  the  further  sum  of  X — 
whereof  the  said  defendant  and  £.  F.  afterwards,  and  in  the  lifetime  of  the 
hU  E.  F.  on  the  day  and  year  aforesaid,  there  had  notice.     Nevertheless  the  Breaeh. 
iiid  defiendant  and  E.  F.  in  the  life-time  of  the  said  E.  F.  and  the  defendant, 
sinee  the  death  of  the  said  E.  F.  not  regarding  the  said  several  promises  so 
W  them  made  as  aforesaid,  but  contriving  to  deceive  and  defraud  the  said 
iwintif^  have  not,  nor  hath  either  of  them  as  yet  paid  the  several  sums  of 

(r)  It   iB  nsiial  to  inaeit  a  day  after  the  47B;  6  T.  K  868;  4  Gamp.  84.    The  deftmd- 

Mh  of  the  deceased  partner,  but  aaj  dajr  ant  need  not  be  declared  againet  aa  survivfaif 

Mbit  the  title  of  declaration  win  do.  partner,!  B.   &  A.  29;  2  Chit  Ksp,  406. 

(«)  See  €>nns,  2  Rich.  C.  P.  92;  LiL  Eni  [Johns.  Ca.  406.] 
S4,  against  one  partner  after  outlawfy  of  the        (0    It  is  usual  to  insert  a  day  before  the 

c(ier,  ih.  44;  Ante,  a    As   to  these  counti,  death  of  the  deoeaaed  partner,  but  any  day  ba- 

CoBdk  988;  Vln.  Ab.  Partners,  I><— 2  T.  R.  ft>ra  the  title  of  the  declaration  will  do. 
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AOAiNSTA  money,  or  any  or  either  of  them,  or  any  part  thereof  to  the  said  plaintiff 
'pABi^nu  C^^^^^S'''^  ^^^'^  requested  so  to  do).  But  to  pay  the  same  or  any  part  there* 
of,  to  the  said  plaintiff,  the  said  defendant  and  E.  F.  in  the  life-time  cf  the 
said  E.  F.  wholly  refused,  and  the  said  defendant  hath  ever  since  the  death 
of  the  said  E.  F.  hitherto  wholly  refused,  and  still  refuses  so  to  do/'  [See 
observations,  ante,  92.  It  may  be  advisable  here  to  insert  the  following 
counts  on  promises  by  the  surv^iving  partner,  which  may  be  joined  {u).] 

Counts  on       And  whereas  also  the  said  defendant  and  E.  F.  afterwards,  and  in  the 
Sy^de^d-  ^^^^™^  ^^  ^^  ^^  ^*  ^'  ^^^  deceased,  to  wit,  on  the  day  and  year,  afore- 
ant  after     said,  at,  &c.  {venue)  aforesaid,  were  indebted  to  the  said  plaintiff  in  the  £ur- 
the  death    ther  sum  *of  £ —  of  like  lawful  money,  for  the  work  and  labor,  care,  and 
of  hiB  part-  cliligence,  of  the  said  plaintiff,  by  the  said  plaintiff  before  that  time  done,  per- 
r   ^95  1  foi™^9  ^^^  bestowed,  in  and  about  the  business  of  the  said  defendant  and  £. 
F.  and  for  the  said  defendant  and  E.  F.  and  at  their  special  instance  and  re- 
.  quest ;  and  also  in  the  further  sum  of  £ —  of  like  lawful  money,  for  diTers 
goods,  wares,  and  merchandize,  by  the  said  plaintiff  before  that  time  sold  and 
delivered  to  the  said  defendant  and  E.  F.  at  their  like  special  instance  and 
request ;  and  also  in  the  further  sum  of   £ —  of  like  lawful   money,   for 
money  by  the  said  plaintiff  before  that  time  lent  and  advanced  to,  and 
paid,  laid  out,  and  expended  for  the  said  defendant  and  E.  F.  and  at  their  like 
special  instance  and  request ;  and  also  in  the  further  sum  of  £'^  of  like  law- 
ful money,  for  other  money,  by  the  said  defendant  and  E.  F.  before  that  time 
had  and  received  to  and  for  the  use  of  the  said  plaintiff,  and  being  so  indebt- 
ed, and  the  said  several  sums  of  money  in  this  count  mentioned  being  and  re- 
maining wholly  due  and  owing,  unpaid  and  unsatisfied,  he  the  said  defendant 
in  consideration  thereof  afterwards,  and  after  the  death  of  the  said  E.  F.  to 
wit,  on,  {v)  &c.  at  &c.  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  this  count 
mentioned  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested.    {Add  an  account  stated,  and  breach.) 

[If  there  be  any  cause  of  action  arising  against  defendant  otherwise 
than  as  surviving  partner,  insert  it,  not  noticing  the  deceased,  and  conclude 
with  the  account  stated,  and  breach. 


BT    HUB 
BAND  AMD 
WIFE. 


Secondly — Husband  and  Wife. 


By  hus-  (to  wit.)  A.  B.  and  C.  his  wife,  complain  of  D.  E.  being,  4;c.  {or  xf 

*^**fo"^  m  C  P.  or  Exchequer,  state  the  commencement  as  in  forms,  ante,  17, 
work,  Ac.  20.)  For  that  whereas  the  said  defendant,  whilst  the  said  C.  was  sole  and 
by  wife  be-  unmarried,  to  wit,  on,  4;c.  (:r)  at,  &c.  was  indebted  to  the  said  C.  in  the  sum 
^^  °^:  of  £ —  of  lawful  Ac.  for  the  work  and  labor  of  the  said  C.  by  the  said  C. 
^**   .      before  that  time  done,  performed,  and  bestowed  for  the  said  defendant,  and  at 

(tt)  5  T.  R.  498;  1  Esp.  Ben.  47;  2  T.  R.  ante,  toI.  L    See  a  form  at  the  suit  of  Baron 

470;  6  T.  R.  612;  1  B.  &  A.  29.  and  Feme,  sole  trader,  1  Wentw.  381,  ante. 

(v)  See  ante,  n.  (a),  p.  98.  22. 

(to)  Whenever  the  wife  joins,  her  intereet  (x)  It  is  usual  to  insert  a  day  befi>re  the 

must  appe»j*,  2  Bla.  Rep.  1286.    How  to  sue,  marriage,  but  any  day  before  the  title  of  the 

and  when  husband  and  wife  may  join,   see  declaration  will  suffice. 
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WIKB. 
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his  special  instance  and  request  (or,  for  clivers  goods,  wares,  and  merchandize,  .f7^.^"J^^ 
bj  the  said  C.  before  that  time  sold  and  delivered  to  the  said  defendant,  &c.)  '"""  *"' 
and  being  so  indebted,  he  the  said  defendant  in  oonsideration  thereof  after^ 
words,  and  whilst  the  said  G.  was  sole  and  unmarried,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully 
proiDisod  the  said  G.  to  paj  her  the  sum  of  monej  when  he  the  said  defend- 
ant should  be  thereunto  afterwards  requested. —  The  quantum  meruit  there- 
on is  as  follows  : — And  whereas  also  afterwards,  and  whilst  the  said  C.  was 
sole  and  unmamed,  to  wit,  on  the  day  and  ^ear  aforesaid,  at,  &c.  aforesaid  in  con- 
sideration that  the  said  C.  at  the  like  special  instance  and  request  of  the  said  de- 
fendant, had  before  that  time  done,  performed,  and  bestowed  other  her  work 
and  labor  for  the  said  defendant,  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  G.  to  pay  her  so  much  money,  as  she 
therefore  reasonably  deserved  to  have  of  the  said  defendant ;  and  the  said  plain- 
tiffi  aver  that  the  said  G.  whilst  she  was  sole  and  unmarried,  therefore  rea- 
sonably deserved  to  have  of  the  said  defendant  the  sum  of,  &c.  whereof,  &c. 
(^Aa  ofite,  38.  Add  the  money  counts^  and  the  account  stated  with  the 
feme  before  marriage.)  Yet  the  said  defendant  not  regarding  his  said  prom-  Breach. 
ise  and  undertaking,  but  contriving  and  intending  to  deceive  and  defraud  the 
said  C.  wliilst  she  was  sole  and  unmarried,  and  the  said  plaintifiEs  since  their 
intermarriage,  in  this  behalf,  bath  not  as  yet  paid  the  said  sums  of  money,  or 
any  part  thereof,  to  the  said  plainti&  (y),  or  either  of  them  (although  often 
requested  so  to  do).  But  he  to  do  this  hath  hitherto  wholly  refused,  and  still 
doth  refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  To  the 
damage  of  said  plainti&  of  £ —  and  therefore  they  bring  their  suit,  &c. 

Pledges,  <fec.     {^Omit  pledges  if  i7i  C.  P.) 

(to  wit.)      A.  B.  complains  of  G.  D.  and  E.  .his  wife  being,  &o.  Jigaimt 

(or  if  in  C.  P.  or  Exchequer,  state  the  comniencement  accordingly.)     For  JjJJ^fe 
that  whereas  the  said  E.  whilst  she  was  sole  and  unmarried,  to  wit,  on  &c.  fore  work,. 
(a)  at,  &c.  was  indebted  to  the  said  plaintiff  for  the  said  work  and  labor,  &c.  &c.  done 
before  that  time  done,  &c.  by  the  said  plaintiff,  for  the  said  E.  and  at  her  (A)  ^^^^  .™^'" 
special  instance  and  request,  and  being  so  indebted,  she  the  said  E.  in  consid- 
eration thereof  afterwards,  and  whilst  she  the  said  E.  was  sole  and  unmarried, 
to  wit,  on  the  day  and  year  aforesaid,  at  &c.  aforesaid,  undertook,  &c.  as 
ajUCy  37,  stating  the  promise  to  have  been  by  the  wife  only.      The  quan^ 
turn  meruit  thereon  is  as  follows : — And  whereas  also  afterwards,  and  whilst 
the  said  E.  was  sole  and  unmarried,  to  wit,  on  the  day  and  year  aforesaid,  in 
oonsideration  that  the  said  plaintiff,  at  the  like  special  instance  and  request  of 
the  said  E.  had  before  that  time  done,  performed,  &c.  for  the  said  E.  she  the 
said  E.  undertook,  &c.  and  the  said  plaintiff  avers  that  he  therefore  reasonably 
deserved  to  have  of  the  said  E.  whilst  she  was  sole  and  unmarried,  the  fur- 
ther sum  of,  &c.  whereof  the  said  E.  aft;erwards,  and  whilst  she  was  sole  and 
unmarried,  to  wit,  on  the  day  and  year  aforesaid,  there  had  notice.      {Add  Breaclt! 
monies  a  fid  account  stated  by  the  feme  before  ^narriage.)     Yet  the  said 
E.  whilst  she  was  sole  and  unmarried,  and  the  said  defendants  since  their  in- 
termarriage, not  regarding  the  several  promises  and  undertakings  of  the  said 

(«)  As  to  the  langoage  of  the  breftoh,  see  iog  the  ooTertore  should  be  added.     1  Taont 

3  WUs.  208;  1  Ld.  Rayzn.  284;  1  Vent  119;  212;  Palm.  818. 
2  Rich.  C  P.  203.  {a\  See  ante,  n.  (6  V  • 

(2)  See  form,  lil.  Ent  27.    No  count  on  a         (b)  This  is  a  material  averment,  ft  J.  B« 

pitNnise  hj  the  feme,  or  by  the  husband  dur<*  Moore,  808;- 1  J.  B.  Moore.  126. 
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E.  but  oontriving  to  deceiye  and  defraud  the  said  plaintiff  in  this  behalf^  have 
not  nor  hath  either  of  them  as  yet  paid  the  said  several  sums  of  money,  or 
any  of  them,  or  any  part  thereof,  to  the  said  "ii^plaintiff,  (although  often  re- 
quested so  to  do)  but  to  pay  the  same  or  any  part  thereof  to  the  said  plain- 
tiff, the  said  £.  whilst  she  was  sole  and  unmarried,  wholly  refused,  and  the 
said  defendants  have,  ever  since  their  intermarriage,  hitherto  wholly  refused, 
and  still  doth  refuse  so  to  do,  to  the  damage  of  me  said  plaintiff,''  &c  {as 
usual) 


Thirdly. — Assignees  of  Bankrupts  or  Insolvents. 

By  asHign-  Commencement  as  ante,  83,  and  then  proceed  thus.  For  that  whereas 
bfl^kru  t  ^^^  ^^  defendant,  on,  &c.  {d)  at,  ic.  was  indebted  to  the  said  E.  P.  (e) 
for  work,  {the  ba?ikrupi)  before  he  became  bankrupt,  in  the  sum  of  £ —  (/)  of  law- 
Ac.  before  ful  money  of  Great  Britain,  for  the  work  and  labor,  care,  and  diligence,  of 

rup^"(c")   *®  ^^*  **•  ^-  "^y  ^^^  ^^^  ^'  ^'  ^f^^®  *^**  *™®  ^^°®>  performed,  and  be- 
stowed for  the  said  defendant,  and  at  his  special  instance  and  request,  and 

being  so  indebted,  he  the  said  defendant,  in  consideration  thereof,  afterwards, 
and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesaid,  undertook,  &c.  {Conclude  as  ante,  87,  stating 
[  ♦OS  ]  the  promise  to  have  bee7i  to  the  bankrupt.) — ♦  The  quantum  meruit  is  as 
follows : — And  whereas  also,  afterwards,  and  before  the  said  E.  F.  became 
bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in 
consideration  that  the  said  E.  F.  at  the  like  special  instance  and  request  of 
the  said  defendant,  had  before  that  time  done,  performed,  kc.  {stating  the 
promise  to  have  been  to  the  bankrupt.)  And  the  said  plaintiffis  aver 
that  the  said  E.  F.  before  he  became  bankrupt,  therefore  reasonably  deserved 
to  have,  &c.  whereof,  the  said  defendants  afterwards,  and  before  the  said  £. 
F.  became  a  bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  afore- 
said, had  notice.  {Add  other  counts,  according  to  the  claim  in  dispute, 
afid  an  account  stated,  afid  state  a  breach  thus :) — ^Yet  the  said  defendant, 
not  regarding  his  promises  and  undertakings,  but  contriving  to  deceive  and 
defraud  the  said  E.  F.  before  he  became  bankrupt,  and  the  said  plainti&,  as 
assignees  as  aforesaid,  since  the  said  E.  F.  became  bankrupt,  in  this  behalf 
hath  not  as  yet  paid  the  several  sums  of  money  or  any  or  either  of  them,  or 
any  part  thereof,  to  the  said  E.  F.  before  he  became  bankrupt,  or  to  the  said 


(c)  See  form,  Plead.  A.  44.  This  form  of 
dedaring,  without  setting  out  the  petitioning 
creditor's  debt,  commission,  &c.  is  settled  to 
be  good.  Lutw.  274,  277;  2  Ld.  Raym.  1548, 
Garth.  29.  When  an  assignee  has  been  removed, 
the  last  assignee  may  sue  as  assignee  general- 
ly, without  naming  the  former  assignee,  6  G. 
4.  c  16.  SL  67;  10  East,  61.  When  assignees 
should  declare  without  naming  themselves  as- 
■Ignees,  see  Cowp.  660,  ante,  vol.  i  16.  As 
to  joinder  of  different  demands,  see  8  T. 
B.  488,  779,  ante,  vol.  i.  16, 184.  The  assign- 
eee  of  two  persons  may  describe  themselves  as 
assignees  of  one  for  a  separate  demand.  8 
Campb.  899,  and  as  to  how  assignees  should 
describe  themselves,  ^ee  ante,  vol.  i.  16. 
Where  the  plaintiffii  sue  as  assignees  of  several 
bankrupts,  for  monej  had  and  received  and 


some  of  the  money  was  received  before  the 
bankruptcy  of  either  of  the  parties,  and  some 
after  the  bankruptcy  of  one,  and  before  that  of 
the  others,  the  counts  must  be  framed  accord- 
ingly, 8  B.  &  P.  466;  and  sec  a  form  of  oom- 
mencement  of  declaration  by  assignees  of  sev- 
eral bankrupts,  under  several  commissi<»is,  to 
recover  a  debt  due  to  the  Joint  estate,  ante,  88. 

(d)  It  is  usual  to  insert  a  day  before  the 
bankruptcy,  but  any  day  before  the  title  of  the 
declaration  will  do. 

(e)  The  bankrupt  might  be  described 
throughout  under  the  terms  of  **  the  taid  banh' 
rupit**  or  if  there  be  several,  **  th$  taid  bank- 
rupltt**  and  in  the  latter  case,  for  brevity  sake, 
it  would  be  desirable. 

</)  Any  Bom  6noa|^  to  ooTer  the  real 
olMni. 


COMMON  OOUKTS. 
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plain ti£,  or  either  of  them,  since  the  said  E.  F.  became  bankrupt  (although     bv  ah- 
often  requested  so  to  do.)     But  he  to  do  this  hath  hitherto  wholly  refused,  "f"f^'f  "' 
and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintilfe.* 

To  the  damage  of  the  said  plaintife,  as  assignees  as  aforesaid,  of  £» 

and  therefore  they  bring  their  suit,  &c. 

Pledges,  &c.    {Omit pledges  if  in  C  P.) 

As  to  the  joinder  of  different  counts  in  an  action  by  assignees^  see  8  T. 
R.  433,  799 ;  ante^  vol,  L  184.  W/ie7i  there  has  been  any  promise  or 
acknowledgment  to  the  assignees,  or  cause  of  action  accruing  after  the  act 
of  bankruptcy y  it  is  expediefity  at  the  asterisk^  to  add  the  following  counts : 

I    *99  J 
♦And  whereas  also  the  said  defendant,  before  the  said  E.  F.  {the  bank-  Abe  Ikcon 

rupt)  became  bankrupt,  to  wit,  on,  &c.  (A)  at,  &c.  was  indebted  to  the  said  ^j'^he'^ 

E.  F.  in  the  further  sum  of  X, of  like  lawful  money  for  the  work  and  siguetn 

labor,  care  and  diligence  of  the  said  £.  F.  by  him  before  that  time  done,  per-  alter  the 
formed,  and  bestowed,  in  and  about  the  business  of  the  said  defendant,  and  ^•^'J^™P*' 
for  the  said  defendant,  and  at  his  special  instance  and  request,  and  also  in 

the  further  sum  of  X of  like  lawful  money,  for  divers  goods,  wares,  and 

merchandize,  by  the  said  E.   F.  before  that  time  sold  and  delivered  to  the 
said  defendant,  and  at  his  special  instance  and  request,  and  also  in  the  further 

sum  of  X of  like  lawful  money,  for  money  by  the  said  E.  F.  before  that 

time  lent  and  advanced  to,  and  paid,  laid  out  and  expended  for  the  said  de- 
fendant, and  at  his  like  special  instance  and  request,  and  also  in  the  further 

sum  of<£ of  like  lawful  money,  for  other  money,  by  the  said  defendant 

before  that  time  had  and  received,  to  and  for  the  use  of  the  said  E.  F.  and 
being  so  indebted,  and  the  said  several  sums  of  money  in  this  count  men- 
tioned, being  and  remaining  wholly  due  and  unpaid,  he  the  ssiid  defendant, 
in  consideration  thereof  afterwards,  and  after  the  said  E.  F.  became  bank- 
rupt, to  wit,  on,  &c.  (i)  at,  &c.  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintii!s,  as  {k)  assignees  as  aforesaid,  to  pay 
them  the  said  several  sums  of  money,  in  this  count  mentioned,  when  he  the 
said  defendant  should  be  thereunto  afterwards  requested  {k) — And  whereas 
also  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.  aforesaid,  accounted  with  the  said  plaintifis,  as  {k)  assignees  as  afore- 
said, of  and  concerning  divers  other  sums  of  money  fioni  the  said  defendant 
to  the  said  plaintiils,  as  (X:)  assignees  as  aforesaid,  before  that  time  *due  l  **^vO  j 
and  owing  and  then  in  arrear  and  unpaid,  and  upon  that  accounting  the  said 
defendant  was  then  and  there  found  to  be  in  arrear,  and  indebted  to  the  said 

Elaintiffs  as  (/)  assignees  as  aforesaid,  in  the  further  sura  of  £ of  like 
iwful  money,  and  being  so  found  in  arrear  and  indebted,  and  the  said  laaU 


(g)  When  not  neceflsary,  Cowp.  569. 
Wightw.  66- 

(A)  It  ifl  usual  to  insert  a  day  before  the 
bankniplzy,  but  any  day  before  the  title  of 
the  deoUration  will  saffioe. 

(t)  It  iis  usual  to  insert  a  day  after  the 
bankmptey,  but  any  day  before  the  title  of  the 
decUration  will  sufhoe. 

{k)  See  forms,  Lil.  Ent.  42;  Plead.  A. 
8li.  If  the  assignees  hare  in  that  character 
sold  goods  to  the  defendant,  or  he  has,  since  the 
htnlvaptey,  receiTed  money  for  their  use,  here 
add  counts  for  goods  sold  by  them  as  assignees. 


or  for  money  had  and  received  to  their  use  as 
assignees,  as  in  form,  post,  100;  os  to  the  pro- 
priety of  which  countB,  see  2  Show.  250;  6 
East,  405.<— It  is  now  not  unusual  to  declare, 
stating  that  the  defendant  being  indebted  to  the 
plaintiflb,  as  assignees,  for  goods  8r«ld,  &c.  by 
the  bankrupt,  the  defendant  promised  the  plain* 
tiffis,  as  assignees,  to  pi^y  them,  without  stating 
any  promise  to  the  bankrupt,  as  in  the  above 
form. 

(/)    As  to  the  materiality  of  the  word  o§t 
see  6  East,  150.  • 
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E.  but  oontriving  to  deoeure  and  defraud  the  said  plaintiff  in  this  behalf^  have 
not  nor  hath  either  of  them  as  jet  paid  the  said  several  sums  of  money,  or 
any  of  them,  or  any  part  thereof,  to  the  said  "ii^plaintifl^  (although  often  re- 
quested so  to  do)  but  to  pay  the  same  or  any  part  thereof  to  the  said  plain- 
tiff, the  said  £.  whilst  she  was  sole  and  unmarried,  wholly  refused,  and  the 
said  defendants  have,  ever  since  their  intermarria^,  hitherto  wholly  refused, 
and  still  doth  refuse  so  to  do,  to  the  damage  of  me  said  plaintiff,"  &c  (as 
usual) 


Thirdly, — Assignees  of  Bankrupts  or  Insolvents, 

By  ascngn.  Commencement  as  ante^  83,  and  then  proceed  thu3.  For  that  whereas 
b^kru  t  ^^^  ^^  defendant,  on,  &c.  {d)  at,  &c.  was  indebted  to  the  said  E.  F.  (e) 
for  work,    {the  bankrupt)  before  he  became  bankrupt,  in  the  sum  of  £ —  (/)  of  law- 


Ac  before  ful  money  of  Great  Britain,  for  the  work  and  labor,  care,  and  diligence,  of 
!ll**w^^  the  said  E.  F.  by  the  said  E.  F.  before  that  time  done,  performed,  and  be- 
™^*'^^'>'  stowed  for  the  siid  defendant,  and  at  his  special  instaiiSe  and  request,and 
being  so  indebted,  he  the  said  defendant,  in  consideration  thereof,  afterwards, 
and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesaid,  undertook,  &c.  {Cmiclude  as  ante,  37,  stating 
[  *98  ]  the  promise  to  have  been  to  the  bankrupt,) — ♦  The  quantum  meruit  is  as 
follows : — And  whereas  also,  afterwards,  and  before  the  said  E.  F.  became 
bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in 
consideration  that  the  said  E.  F.  at  the  like  special  instance  and  request  of 
the  said  defendant,  had  before  that  time  done,  performed,  kfi.  {stating  the 
promise  to  have  been  to  the  bankrupt,)  And  the  said  plaintiffe  aver 
that  the  said  E.  F.  before  he  became  bankrupt,  therefore  reasonably  deserved 
to  have,  &c.  whereof,  the  said  defendants  afterwards,  and  before  the  said  E. 
P.  became  a  bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  afore- 
said, had  notice.  {Add  other  counts,  according  to  the  claim  in  dispute^ 
a7id  an  account  stated,  and  state  a  breach  thus:) — ^Yetthe  said  defendant, 
not  regarding  his  promises  and  undertakings,  but  contriving  to  deceive  and 
defraud  the  said  E.  F.  before  he  became  bankrupt,  and  the  said  plaintifi,  as 
assignees  as  aforesaid,  since  the  said  E.  F.  became  bankrupt,  in  this  behalf 
hath  not  as  yet  paid  the  several  sums  of  money  or  any  or  either  of  them,  or 
any  part  thereof,  to  the  said  E.  F.  before  he  became  bankrupt,  or  to  the  said 


(c)  See  form.  Plead.  A.  44.  This  form  of 
declaring,  without  setting  out  the  petitioning 
creditor*8  debt,  commission,  &c.  is  settled  to 
be  good.  Lutw.  274,  277;  2  Ld.  Raym.  1648, 
Carth.  29.  When  an  assignee  has  been  removed, 
liie  last  assignee  may  sue  as  assignee  general- 
Ijy  without  naming  the  former  assignee,  6  0. 
4.  c  16.  &  67;  10  East,  61.  When  assignees 
should  declare  without  naming  themseWes  as- 
signees, see  Cowp.  569,  ante,  vol.  i  16.  As 
to  joinder  of  different  demands,  see  8  T. 
B.  488,  779,  ante,  voL  i.  16, 184.  The  assign- 
ees of  two  persons  may  describe  themseKes  as 
assignees  of  one  for  a  separate  demand.  8 
Campb.  899,  and  as  to  how  assignees  should 
describe  themselves,  ^ee  ante,  vol.  i.  16. 
Where  the  plaintift  sue  as  assignees  of  several 
bankrupts,  for  monej  had  and  received  and 


some  of  the  money  was  received  before  thv 
bankruptoy  of  either  of  the  parties,  and  some 
after  the  bankruptcy  of  one,  and  before  that  of 
the  others,  the  counts  must  be  framed  accord^ 
ingly,  8  B.  &  P.  465;  and  sec  a  form  of  com- 
mencement of  declaratran  by  assignees  of  aer- 
eral  bankrupts,  under  several  commissionsy  to 
recover  a  debt  due  to  the  joint  estate,  ante,  83. 

(d)  It  is  usual  to  insert  a  day  before  the 
bankruptcy,  but  any  day  before  the  title  of  the 
declaration  will  do. 

(e)  The  bankrupt  might  be  described 
throughout  under  the  terms  of  "the  said  ftanib- 
rupls**  or  if  there  be  several,  *'  the  $aid  bank^ 
rupUt*  and  in  the  latter  case,  for  brevity  sake, 
it  would  be  desirable. 

(/)  Any  sum  6noa|^  to  oover  the  real 
clainL 
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pliimti&,  or  either  of  them,  since  the  said  E.  F.  became  bankrupt  (although     b^'  a*- 
often  requ'jsted  so  to  do.)     But  he  to  do  this  hath  hitherto  wholly  refused,  "^^^Ji' 
and  still  refuses  to  paj  the  same,  or  anj  part  thereof,  to  the  said  plaintifl&> 

To  the  damage  of  the  said  plaintifl&,  as  assignees  as  aforesaid,  of  <£ 

lod  therefore  they  bring  their  suit,  &c. 

Pledges,  &c.    {Omit pledges  if  in  C.  P.) 

As  to  the  joinder  of  different  counts  in  an  action  by  assignees^  see  3  T. 
R.  433,  799 ;  ante^  vol.  i.  184.  W/ie7i  there  has  been  any  promise  or 
acknowledgment  to  the  assignees,  or  cause  of  action  accruiiig  after  the  act 
9f  bankruptcy y  it  is  expedient,  at  the  asterisk,  to  add  the  following  cotmis  : 

[    *99  J 

*  And  whereas  also  the  said  defendant,  before  the  said  E.  F.  {the  bank-  '^^^  i;ke  on 
rtqift)  became  bankrupt,  to  wit,  on,  &c.  (A)  at,  &c.  w^as  indebted  to  the  said  ^^j^**^ 

E.  F.  in  the  further  sum  of  £ of  like  lawful  money  for  the  work  and  signees 

kbor,  care  and  diligence  of  the  said  E.  F.  by  him  before  that  time  done,  per-  after  the 
formed,  and  bestowed,  in  and  about  the  business  of  the  said  defendant,  and  ^*'J^^"P^ 
for  the  said  defendant,  and  at  his  special  instance  and  request,  and  also  in 

the  farther  sum  of  £- of  like  lawful  money,  for  divers  goods,  wares,  and 

merchandize,  by  the  said  E.   F.  before  that  time  sold  and  delivered  to  the 
said  defendant,  and  at  his  special  instance  and  request,  and  also  in  the  further 

sum  of  £ of  like  lawful  money,  for  money  by  the  said  E.  F.  before  that 

time  lent  and  advanced  to,  and  paid,  laid  out  and  expended  for  the  said  de- 
fendant, and  at  his  like  special  instance  and  request,  and  also  in  the  further 

sum  of  £ of  like  lawful  money,  far  other  money,  by  the  said  defendant 

before  that  time  had  and  received,  to  and  for  the  use  of  the  said  E.  F.  and 
being  so  indebted,  and  the  Siiid  several  sums  of  money  in  this  count  men- 
tkmed,  being  and  remaining  wholly  due  and  unpaid,  he  the  s^iid  defendant, 
in  consideration  thereof  afterwards,  and  after  the  said  E.  F.  became  bank- 
rupt, to  wit,  on,  &c.  (t)  at,  &c.  aforesaid,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiffs,  as  {k)  assignees  as  aforesaid,  to  pay 
them  the  said  several  sums  of  money,  in  this  count  mentioned,  when  he  the 
said  defendant  should  be  thereunto  afterwards  requested  {k) — And  whereas 
aho  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  Jcc  aforesaid,  accounted  with  the  said  plaintiffs,  as  {k)  assignees  as  afore- 
said, of  and  concerning  divers  other  sums  of  money  from  the  said  defendant 
to  the  said  plaiutifls,  as  {k)  assignees  as  aforesaid,  before  that  time  *due  l  *100  j 
and  owing  and  then  in  arrear  and  unpaid,  and  upon  that  accounting  the  said 
defendant  was  then  and  there  found  to  be  in  arrear,  and  indebted  to  the  said 

plaintiff  as  {I)  assignees  as  aforesaid,  in  the  further  sura  of  £ of  like 

tawful  money,  and  being  so  found  in  arrear  and  indebted,  and  the  said  List- 


en) When  not  neoesBury,  Cowp.  669. 
Wi^itw.  65. 

{k)  U 18  Tumal  to  insert  a  daj  before  the 
baakraplzy,  but  any  day  before  the  title  of 
tbe  deeUration  wUl  suffice. 

(i)  It  18  usoftl  to  insert  a  day  after  tlie 
haBjOiiptcy,  but  any  day  beibre  the  title  of  the 
deduatJon  will  salBoe. 

{k)  See  forms.  Lit  Ent  42;  Plead.  A. 
81 L  If  the  aoicneee  have  in  that  oluuueter 
■M  gBods  to  the  defeadaDt,  or  he  has,  tinoe  the 
haknipCcy,  reoeiTed  money  for  their  use,  here 
tdd  counts  for  goods  suld  by  them  as  aasignees. 


or  for  money  had  and  received  to  their  use  as 
assignees,  as  in  form,  poet,  100;  as  to  the  pro- 
priety of  which  counts,  see  2  Show.  200;  6 
East,  405. — ^It  is  now  not  unusual  to  declare, 
stating  that  the  defendant  being  indebted  to  the 
plain  tiflb,  as  assignees,  for  go<yds  8C«ld,  &c.  by 
the  bankrupt,  the  defendant  promised  the  plain- 
tiffs, as  assignees,  to  pay  them,  without  stating 
any  promise  to  the  bankrupt,  as  in  the  above 
form. 

(/)    As  to  the  materiality  of  the  word  oi^ 
see  6  East,  150.  • 


^^^  DECLARATIONS  IN  ASSUMPSIT. 

BIGNESS  OF  n^ei^tioned  sum  of  money  being  and  remaining  wholly  unpaid  and  unsatisfied, 
BANKRUPT,  he  the  said  defendant,  in  consideration  thereof  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there 
fiiithfully  promised  the  said  plaintifi,  as  (/)  assignees  as  aforesaid,  to  pay 
them  the  Sjaid  sum  of  money  last^mentioned,  whenever  afterwards  he  the  said 
Breach.  defendant  should  be  thereunto  requested.  Yet  the  said  defendant,  not  re- 
garding his  said  several  {three)  (n)  last-mentioned  promises  and  undertak- 
ings, but  contriving  and  fraudulently  intending  craftily  and  subtly  to  deceive 
and  de&aud  the  said  plaintiffs,  as  assignees  as  aforesaid  in  this  respect,  hath 
not  as  yet  paid  the  several  sums  of  money  in  the  last  {three)  (w)  counts 
mentioned,  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff  (al- 
though often  requested  so  to  do.)  But  the  said  defendant,  to  pay  the  same 
or  any  part  thereof  hath  hitherto  altogether  reftised,  and  still  doth  refuse, 

To  the  damage  of  the  said  plaintifis,  as  assignees  as  aforesaid,  of  £ and 

therefore  they  bring  their  suit,  &c. 

Pledges,  &c.  (  Omit  pledges  if  in  C.  P.) 

The  like  on      And  whereas  also  the  said  defendant,  heretofore  and  aflier  the  said  £.  F. 
causes  of    became  a  bankrupt,  to  wit,  on  &c.  {p)  at,  tc.  was  indebted  to  the  said  plain- 
arising  af.  ^^  ^3  assignee  as  aforesaid,  in  the  sum  of  £ for  divers  goods  and  chat- 
ter the        tels  by  the  said  plaintiff  as  assignee  as  aforesaid,  before  then  sold  and  delivered 
bankrupt-  ^o  the  Said  defendant,  and  at  his  request — or  for  money  by  the  said  defendant 
^^             before  then  had  and  received,  to  and  for  the  use  of  the  said  plaintiff,  as  as- 
signee as  aforesaid,  {inserting  such  counts  in  this  way  as  may  be  applicable 
to  the  claim  arising  after  the  bankruptcy,  and  insert  an  account  stated 
and  breach  to  the  plaintiff,  as  assignee,  as  ante  99). 
« 
By  a  BUT-        If  i/ie  plaintiff  be  a  surviving  assignee,  call  him  so  throughout,  and 
iSgnel  "■   conchide  as  follows : — ^Yet  the  said  defendant,  not  regarding,  <tc.  but  con- 
triving, &c.  to  deceive  and  defraud  the  said  E.  F.  before  he  became  bankrupt 
and  the  said  plaintiff,  and  one  B.  in  his  life-time  now  deceased,  and  whom 
I  *101  ]  the  said  plaintiff  hath  survived  (which  said  plaintiff  *and  B.  in  the  life-time 
of  the  said  B.  were  assignees  of  the  estate  and  effects  of  the  said  E.  F.  ac- 
cording to  the  force,  form,  and  effect  of   the  several  statutes  concerning 
bankrupts)  after  the  said  E.  F.  became  bankrupt,  and  the  said  plaintiff^  as 
surviving  assignee  as  aforesaid,  since  the  death  of  the  said  B.  hath  not  yet 
been  paid  to  them,  or  any  or  either  of  them,  the  said  several  sums  of  money, 
&c.  {as  in  the  precederU,  ante,  page  91.^ 

By  one  Convmencement  as  ante,  88,  third  fonn.     For  that  whereas  the  saidde- 

an?tS  fendant  on,  &c.  (r)  at,  &c.  was  indebted  to  the  said  A.  B.  and  E.  F.  before 

assignee  of  the  Said  E.  F.  became  bankrupt  in  the  sum  of  £ of  lawful,  &c.  for  the 

another,  work,  and  labor,  &c.  by  the  said  A.  B.  and  E.  F.  before  that  time  done,  Ac. 

b^£ii  t  ^"^  being  so  indebted,  he  the  said  defendant,  in  consideration  thereof  after- 

for  work  wards,  and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on  the  day  and 

and  labor,  year  aforesaid,  at  &c.  [laying  the  promise  to  both  the  partners,  and  so  with 

&c.  before 

.    A^^r  V        (n)  According  to  the  number  of  counts  in  ration. 

i-upicyvv;-  ^i^)^,,  ^1^^  promises  are  laid  to  the  assignees.         {q)    See  12  Mod.  447  ;  S  T.  R.  140;  10 

(o)      As  to  the  propriety  of  these  counts.  East,  41S. 
see  ante,  vol.  i.  15, 1S4;  2  Show.  260;  6  East,  (r)    It  is  nsoal  to  insert  a  daj  before  the 

405.       *  bankruptcy,  but  any  day  before  the  title  of  the 

{p)    Any  day  before  the  title  of  the  decla-  dedaratioii  will  do. 
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AS* 


WA«r  co?m/s.^  Yet  the  said  defendant^  not  regarding  his  said  promise  and  "^ 
undertaking,  but  contriving  to  deceive  and  defraud  the  said  A.  B.  and  E.  F.  ^jf^p^ 
b^re  the  said  £.  F.  became  bankrupt,  and  the  said  A.  B.  and  G.  D.  as  as-  Breach, 
ngnee  as  aforesaid,  after  the  said  E.  F.  became  bankrupt  in  this  behalf,  hath 
not  as  yet  paid  to  them,  or  any  or  either  of  them,  the  said  several  sums  of 
money,  or  any  or  either  of  them,  or  any  part  thereof  (although  often  re- 
quested ao  to  do.)  But  he  to  do  this  hath  hitherto  wholly  reftised  and  still 
lefnaes  to  pay  the  same  or  any  part  thereof  to  the  said  plaintifis,  to  the  dam- 
of  the  8^d  A.  B.  and  of  the  said  G.  D.  as  assignees  as  aforesaid,  of 
and  therefore  they  bring  their  suit,  &c. 

*  Commencement  as  ante.  88.     For  that  whereas  the  said  defendant  By  the  as. 
hi^elofbre  and  before  the  said  E.  F.   (Me  insolvent)  subscribed  his  peti-  "^f^^j, 
tion  for  his  discharge  from  imprisonment,  as  such  insolvent  debtor  as  afore-  vent  debt- 
said,  according  to  the  provisions  of  the  said  statute,  to  wit,  on,  &c.  (0  ^^,  ^^.^^  P"?" 

to.  was  indebted  to  the  said  B.  F.  in  the  sum  o{  £ of  lawful  money  of  ^^j^/J,^* 

Great  Britain,  for,  &c.  ( here  state  the  subject-maiter  of  the  debt  arising 
to  the  ifisolventj  as  ustiol,)  and  being  so  indebted,  he  the  said  defendant 
afterwards,  and  before  the  said  E.  F.  subscribed  his  said  petition,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &;c.  aforesaid,  undertook,  and  then  and  there 
fiiithfiilly  promised  the  said  £.  F.  &o.  (so  coittinuing  as  usual  layi7ig  the 
promises  to  the  insolvent,  and  after  the  usual  accou7its  stated  with  the  in- 
solvent, state  a  breach  thus :) — Yet  the  said  defendant,  not  regarding  his  Breach. 
said  promises  and  undertakings  so  by  him  made  as  aforesaid,  but  contriving 
to  deceive  and  defraud  the  said  E.  F.  before  he  subscribed  his  said  petition^  and 
the  said  plaintiff,  as  assignee  as  aforesaid,  after  the  said  E.F.  subscribed  his  said 
potion  in  this  respect,  have  not  yet  paid  the  several  sums  of  money,  or  any 
of  them,  or  any  part  thereof,  to  the  said  £.  F.  or  the  said  plaintiff  or  either 
cf  them,  although  often  requested  so  to  do.  But  he  so  to  do  hath  hitherto 
wholly  refused,  and  still  revises  to  pay  the  same  to  the  said  plaintiff.*     To 

the  damage   of  the  said  plaintiff,  as  assignee  as   aforesaid,  of  £ ,  and 

therefore  he  brings  his  suit,  &c. 

And  whereas  also  the  said  defendant  heretofore  and  after  the  said  E.  F.  T^«  ^»^e  o" 
subscribed  his  petition  for  his  relief  and  discharge  from  imprisonment,  as  such  ^^tlc^  aria- 
iDflolvent  debtor  as  aforesaid,  according  to  the  provisions  of  the  said  statute,  ing  to  the 
to  wit»  on,  &c,  (t/)  at  &c.  was  indebted  to  the  said  plaintiff,  as  assignee  afore-  assignee 

sud,  in  the  sum  of  £ of  like  lawful  money,  for  divers  goods  and  chattels  ^goivcnfa 

W  the  said  plaintiff,  as  assignee  as  aforesaid,  before  then  sold  and  delivered  to  subscrib- 
dbe  said  defendant,  and  at    his  request,    [or,  for  money  by  the  said  do-  »ng  his 
fendant  before   then  had  and  received,  and  to   and  and  for  the  use  of  the  P***^"^ 
add    plaintiff,    as    assignee    as   aforesaid,  inserting    such    other    coimts 
in   this  mam^,   as  may   be  necessary   to   cover   the   plaintiffs  claim 
ond    add    ah    account     stated,    and    breach    thus:]       And    whereas 
abo    the   said   defendant,    heretofore,    and    after  the    said    E.    F.    sub- 
scribed his  said  petition,  to  wit,  on  the  day  and  year  last  aforesaid,  at  &c. 
afiireaud  accounted  with  the  said  plaintiff,  as  assignee  as  aforesaid,  of  and  con- 

(O    Tlie  act  now  in  fbice  relfttlTe  to  in-         (/)    It  is  nsaal  to  insert  a  day  befbre  the 
is  the  7  Geo.  4.  c.  57.      As  to  ae-     petition,  bnt  any  day  before  the  title  of  the 


by,  ante,   toL  i.  17,  61.     See  a  form     declaration  will  do. 
^ttiie  naU  of  the  pioriaional  assignee,  6  Bingh.         (u)  Any  day  before  the  title  of  the  deolara- 

Uon. 
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BY  KXBcu-  executor  as  aforesaid,  of  and  concerning  divers  other  sums  of  money 
^"*'  from  the  said  defendant  to  the  said  plaintiff  as  executor  as  ^aforesaid  (/), 
before  that  time  due  and  owing,  and  then  in  arrear  and  unpaid ;  and  upon 
that  accounting  the  said  defendant  was  then  and  there  found  to  be  in  arrear, 
and  indebted  to  the  said  pkintiff,  as  executor  as  aforesaid,  in  the  further  sum 
of  £ —  of  like  lawful  money;  and  being  so  found  in  arrear  and  indebted,  he 
the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff,  as  executor  as  aforesaid,  to  pay  him  the  said  sum 
of  money  last-mentioned,  whenever  afterwards  he  the  said  defendant 
should  be  thereunto  requested.  Yet  the  said  defendant,  not  regarding 
his  said  several  three  (h)  last-mentioned  promises  and  undertakings,  so  by 
him  in  manner  and  form  aforesaid  made,  but  contriving  and  fraudulently  in- 
tending craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff,  as  execu- 
tor as  aforesaid,  in  this  respect,  hath  not  as  yet  paid  the  several  sums  of  money 
in  the  said  (//tree)  hist-mentioned  counts  specified,  or  any  or  either  of  them 
or  any  part  thereof,  to  the  said  plaintiff,  (although  often  requested  so  to  do  ) 
But  the  S!iid  defendant,  to  pay  the  same,  or  any  pa^t  thereof,  hath  hitherto  al- 
together refused,  and  still  doth  refuse,  To  the  damage,  &c.  as  ante  page  102, 
adding  jirofert* 


Breach, 


By  a  sar- 
Tiving  ex- 
ecutor (i) 


Breach. 


\In  action  at  the  suit  of  a  sw^iving  executor^  describe  him  according^ 
ly  in  the  beginning,  as  *'  plaintiff,  surviving  executor  of  the  last  will  and 
testament  of  E.  F.  deceased,  complains,''  &o.  (or  if  in  C  P.  or  Ex- 
chequer^  state  the  commencement  accordingly.) — State  the  breach  thus:] — 
Yet  the  said  defendant  not  regarding  his  promises  and  undertakings,  bat 
contriving  to  deceive  and  defraud  the  said  E.  F.  in  his  life-time,  and  the 
said  plaintiff  and  one  G.  H.  in  his  life-time  now  deceased,  and  w^hom  the 
said  plaintiff  hath  survived,  (which  said  plaintiff  and  G.  H.  in  the  life-time 
[  ♦lOS  ]  of  the  said  *G.  H.  were  executors  of  the  last  will  and  testament  of  the  said 
E.  F.  deceased,)  after  the  death  of  the  said  E.  F.  and  the  said  plaintiff,  as 
surviving  executor  as  aforesaid,  since  the  death  of  the  said  G.  H.  in  this  be- 
half; hath  not  as  yet  paid  to  them,  or  any  or  either  of  them,  the  said  several 
sums  of  money,  or  any  or  ejther  of  them,  or  any  part  thereof,  (although 
often  requested  so  to  do, )  but  he  to  do  this  hath  hitherto  wholly  refused,  and 
still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  sur- 
viving executor  as  aforesaid  (A:),  to  the  damage  of  the  said  plaintiff,  as  sur- 
viving executor  as  aforesaid,  of  £ —  and  therefore  he  brings  his  suit,  &c. 
And  he  brings  into  court  here  the  letters  testamentary  of  the  said  E.  F.  de- 
ceased, wherebv  it  fully  appears  to  the  said  court  here,  that  the  said  plaintiff, 
and  6.  H.  in  the  life-time  of  the  said  G.  H.  were  executors  of  the  last  will 
and  testament  of  the  said  E.  F.  deceased ;  with  this,  that  the  said  plaintiff 


Special 
profert  and 
verific2v- 
tion. 


(/)  In  8  J.  B.  Mo.  108,  it  aeems  to  have 
been  considered,  that  if,  instead  of  those 
words,  "  to  the  said  plalntifF  as  executor, 
&c.**  the  averment  was,  "to  the  Kud  E.  F. 
in  his  life-time,**  the  plaintiff  would  not,  on 
nonsuit  or  otherwise,  be  subject  by  such  a 
count  to  costs;  but  this  was  held  otherwise 
in  K.  B.-June,  1880.  1  Bim.  &  AdoL  6. 
898. 

{g)  See  Form,  Plead.  A.  33. 

(A)  This  depends  on  the  number. of  counts 
in  which  the  promises  are   laid  to  the  execu- 


tor. 

(t)  See  form,  Lil.  Eut  83;  and  see  a  hrm. 
by  the  executor  of  a  surviving  executor 
against  an  executor,  Co.  Ent.  1. 

{k)  It  may  sometimes  be  advisable  to  add 
counts  on  promises  to  the  plaintiff  as  executor, 
as  in  the  last  precedent ;  but  observe  the 
note,  ante,  101^,  and  take  care  not  to  add  such 
counts  unless  there  has  been  some  subfitantlve 
promise  or  cause  of  action  arising  to  the  exe- 
cutor. 
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will  ymfy  that  the  &aid  G.  H.  is  deceased,  and  tliat  he  the  said  plaintiff  hath  by  kxkju 
therebj  become  and  is  the  surviving  executor  of  the  last  will  and  testament     '^"•* 
of  the  said  £.  F.  deceased  and  hath  the  execution  thereof,  &c.  * 

Pledges,  &c.     (  Ornit  ike  Pledges  if  in  C  P.) 

(to  wH.)  A.  B.  and  C.  his  wife,  (which  said  C.  is  executrix  of  the  ^^^^^ 

hsi  will  and  testament  of  D.  deceased,)  complain  of  E.  F.  being,  &c.  (^or  if  ^-^^^  ^^^^ 
in  C  P.  or  Exchequer,  stale  the  commejicement  accordingly. )     For  that  utrix,  be- 
whereas  the  said  defendant,  on,  Ac.  at,  &c.  was  indebted,   &c.   [as  in  (heM^^^- 
common  case  at  the  suit  of  an  executor  as  ante,  101.]     Yet  the  said  de-  jjifaoh. 
fendant  not  regarding  his  said  promises  and  undertaking,  but  contriving  to 
deeeire  and  defraud  the  said  D.  in  his  life-time,  and  the  said  C.  as  executrix 
IS  aforesaid,  after  the  death  of  the   said  D.  and  whilst  she  was  sole  and 
unmarried,  and  the  said  A.  B.  and  C.  his  wife,  as  executrix  as  aforesaid, 
since  their  intermarriage,  in  this  behalf,  hath  not  as  yet  paid  to  them,  or  any 
or  cither  of  them,  the  said  several  sums  of  money,  or  any  part  thereof,  (al- 
tlioiigh  often  requested  so  to  do.)     But  he  to  do  this  hath  hitherto  wholly 
refill,  and  still  reftises  to  pay  the  same,  or  any  part  thereof,  to  the  said 
pkintil&,  or  to  either  of  them.    To  the  damage  of  the  said  A.  B.  and  C.  his 
wife,  as  executrix  as  aforesaid,  of and  therefore  they  bring  their  suit. 

[Add  profert  and  pledges^  as  ante,  102.] 

[As  in  the  last  precedent  to  the  conclusion,  which  is  as  folloits :'] — Yet  By  hi». 
the  said  E.  F.  not  regarding,  &c.  but  contriving,  kc.  to  deceive  and  defraud  ^^  ^^ 
the  said  D.  in  his  life-time,  and  the  said  A.  B.  and  0.  his  wife,  as  executrix  utrix  ajln 
ts  aforesaid,  [if  there  be  ajiother  executor,  say,  '*  and  the  said  G.  and  the  marriage. 
Baid  A.  B.  and  C.  his  wife,  as  executor  and  executrix  as  aforesaid,"]  since  [  *106  ] 
die  death  of  the  said  D.  in  this  behalf,  hath  not  as  yet  paid  to  them,  or  any 
or  either  of  them,  the  said  several  sums  of  money,  or  any  or  either  of  them, 
or  any  part  thereof,  (although  often  requested  so  to  do.)     But  he  to  do  this 
hath  hitherto  wholly  refused,  and  still  refuses  to  pay  the  same,  or  any  p;\i  t 
thereof;  to  the  said  plaintiff  or  either  of  them,  To  the  damage  of  the  said. 
kc, — \^As  in  t/ie  last  jirecederit,  adding  pi'ofert.^ 


EBenboraugh,  againbt 

Michaelmas  Term,  1  Will.  4.      bobcutobs. 

(to  wit.)     A.  B.  complains  of  C.  D.  executor  of  the  last  will  and  •^^«*''"' 

testament  of  E.  F.  deceased  being  in  the  custody,  &c.  {if  the  action  6e  in  f^  folT"" 

C  P.  begin  the  form  as  directed  in  note  (m),  infra.)     For  that  whereas  work,  Ac. 

^  Bud  E.  F.  in  his  life-time,  to  wit,  on,  &c.  In),  at,  &c.  was  indebted  to  on  promia- 

'  '       '  \    /7      7  es  by  testa- 

tor (0. 
(0  8n  ia  genenil  aa  to  how  a  debt  due  to     though  if  introdooed  it  is  no  ground  of  de- 

fts  wSt  in  the  repreaentatiire  character  is  to  murrer,  CoUett  r.  CoUett,  8  Dougl.  211.    In 

le  slated.  Mod.  876,     Conu  Big.  Pleader,  2  the  common  picas  the  forms  runs   thus  : — 

A.  1.  "to  wit,)  C.  b.  executor  of  the  last  will  and 

(m)  See  a  form,  2  Bloh.  C.  P.  88,  94,  and  testament    of  O.  H.  deceased,  was   attached 

1  Snuid.  112,  n.  1,  2.     It  does  not  seem  nee-  to  answer  A.  B.  of  a  plea  of  trespass  on  the 

Jii^  to  dechun  as  sorriying   executor.     2  case,  upon  promises,  and  tibereupon  the  said 

ftnlL  $56.;  4  B.  and  A.  874.;  6  J.  B.  Moore,  A.  B.  by his  attorney,  complains.    For 

332r--The  form  against  an  executor  de  son  that  whereas,**  &c. 

fori  is  the  aune  as  above.     1  Saund.  265.    In         (n)  It  is  usual  to  insert  a  day  befcre  the 

^^•^  irhether  by  or  against  an  executor  or  death  of  the  testator,  but  any  day  before  the 

■^Buaotntor,  omit  the  words,  *'  awet  to  and  :*'  title  of  the  declaration  will  do. 

Vol.  n.  '  10 
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B»»uTOBs  *^®  ^^^  plaintiff  in  the  sum  of — /.  for  the  work  and  labor,  care,  and  diligence 
'  of  the  said  plaintiff  bj  him  before  then  done,  performed,  and  bestowed,  for 
the  Baid  £.  F.  and  at  his  special  instance  and  request,  and  being  so  indebted, 
he  the  said  E.  F.  in  consideration  thereof,  afterwards,  and  in  his  life-time  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and 
there  fnithfuUy  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money 
when  he  the  sjiid  E.  F.  should  be  thereunto  afterwards  requested.  (^AM 
other  coufUs  as  i/te  claim  may  suggest^  ofid  mi  account  stated^  ofi  the  same 
priftaiple  as  the  count  for  prom,ises  by  the  testator^  state  the  breach  thus : 
— Yet  the  s^vid  E.  F.  in  his  life-time,  and  the  said  oefendant  as  executor  as 
aforesaid,  since  the  death  of  the  said  £.  F.  not  regarding  his  said  several  prom* 
iscs  and  undertakings  of  the  said  E.  F.  but  contriving  to  deceive  and  defraud 
the  said  plaintiff  in  this  respect,  have  not,  nor  hath  either  of  them  as  jet 
Bretoh.  pjy^j  ^jj^  g^j  j  several  Hums  of  money,  or  any  or  either  of  them,  or  any  part  there- 
of, to  the  said  plaintiff,  although  often  requested  so  to  do.  But  to  pay  the 
same,  or  any  part  thereof,  to  the  said  plaintiff,  the  said  E.  F.  and  the  said 
deft  iH'ant,  have  hitherto  wholly  refiisea,  and  the  said  defendant  still  refuses 
so  to  do.  \  See  note,  ante^  102,  n.  b,  as  to  the  propriety  of  liere  adding 
the  following  cowits  ofi  promises  by  the  executor  as  such,  to  take  the 
case  out  of  the  Statute  of  Limitations  ^cJ\  To  the  damage  of  the  said 
A.  B.  of  £ —  and  therefore  he  brings  his  suit,  &;c. 

(  *107  ]      *And  whereas  also  the  said  E.  F.  deceased,  in  his  life-time,  to  wit,  on  the 
fsSCTUor"*  ^^y  *^^  y®^^  aforesaid,  at,  &c.  aforesaid,  was  indebted  to  the  said  plaintiff 
on  prcm*i&-  in  the  further  sum  of  — /.  of  like  lawful  money,  for  the  work  and  labor,  care, 
ts  by  him    and  diligence  of  the  said  plaintiff,  bv  the  said  plaintiff  before  that  time  done, 
pacity\i)^  performed,  and  bestowed,  in  and  about  the  business  of  the  said  E.  F.  and 
'  for  him,  and  at  his  special  instance  and  request,  and  also  in  the  further  sum 
of — /.  of  like  lawful  money,  for  divers  goods,  wares,  and  merchandize,  hj 
the  said  plaintiff  before  that  time  sold  and  delivered  to  the  said  £.  F.  since 
deceased,  and  at  his  like  special  instance  and  request,  and  also  in  the  further 
sum  of  — /.  of  like  lawful  money,  for  money  by  the  said  plaintiff  before  that 
time  lent  and  advanced  to,  and  paid,  laid  out,  and  expended  for  the  said  £. 
F.  and  at  his  like  special  instance  and  request,  and  also  in  the  further  sum 
of  — /.  of  like  lawful  money,  for  other  money  by  the  said  E.  F.  before  that 
time  had  and  received,  to  and  for  the  use  of  the  said  plaintiff.     And  the  said 
E.  F.  since  deceased,  in  his  life-time,  being  so  indebted,  and  the  said  several 
sums  of  money  in  this  count  mentioned,  being  and  remaining  wholly  due  and 
unpaid,  the  said  defendant,  as  executor  as  aforesaid,  in  consideration  thereof, 
afterwards,  and  after  the  death  of  the  said  E.  F.  to  wit,  on  (o),  &c.  at,  &c. 
aforesaid,  undertook,  and  then  and  there  foithfully  promised  the  said  plaintiff 
to  pay  him  the  said  sums  of  money  in  this  count  mentioned,  when  he  the 
said  defendant,  as  executor  as  aforesaid,  should  be  thereunto  afterwards  request- 
Acooimt     cd. — And  whereas  also  the  said  defendant,  as  executor  as  aforesaid,  afterwards, 
rtated  by    to  wit,  on  the  day  and  year  last  aforesaid,  at,  &;c.  aforesaid,  accounted  with  the 
ftfl  ^M^r  ^^  plaintiff  of  and  oonoeming  divers  other  sums  of  money  from  the  said  defend- 

(0)  It  18  usoaI  to  state  a  day  after  the  death  (]»)  As  to  this  oount  see  Forest's  Rep.  98l 
of  the  testator,  but  any  day  before  the  title  of  1  Taunt  822.  6  East.  406.;  7  Taunt  680.; 
the  declaration  will  suffice.  1  J.  B.  Moore,  806. ;  2  Saund.  117  d^  c»  a. 

(1)  12  Johns.  849. 

(2)  That  these  counts  cannot  be  Joined,  see  Reynolds  v.  Reynolds'  Admr.  8  Wend.  244. 
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ftnt  as  execator  as  aforesaid,  and  at  the  time  of  the  said  aoeountine  to  the  said    agaikst 
plaintifi  dae  and  owing,  and  then  in  arrear  and  unpaid,  and  upon  that  account-  '^^*'^^- 
ing,  the  said  defendant,  as  executor  as  aforesaid,  was  found  to  be  in  arrear  and 
indebted  to  the  said  plaintiff  in  the  further  sum  of  j£— -  of  like  lawful  money, 
and  being  so  found  in  arrear  and  indebted,  he  the  said  defendant,  as  executor 
as  "^aforesaid,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  [  "V^IOS  ] 
last  aforesaid,  at,  &o.  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  last  mentioned, 
wheneyer  afterwards  he  the  said  defen<iant,  as  executor  as  aforesaid,  should 
be  thereunto  afterwards  requested.     Yet  the  said  defendant,  as  executor  as  Breaches), 
aforesaid,  not  regarding  his  seyeral  promises  and  undertakings,  so  by  him  in 
maimer  and  form  aforesaid  made,  but  oontriying  and  fraudulently  intending, 
craftily  and  subtly  to  deceiye  and  defraud  the  said  phiintiff  in  this  respect, 
hath  not  as  yet  paid  the  seyeral  sums  of  money  in  the  said  last  {three)  counts 
mentioned,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff 
(although  often  requested  so  to  do) ;  but  the  said  defendant,  to  pay  the  same, 
or  any  part  thereof,  hath  hitherto  wholly  refused,  and  still  doth  reiuse.  To  the 
damage  of  the  said  plaintiff  of  £ —  and  therefore  he  brings  his  suit,  &c. 
Fledges,  &c. 

In  an  action  against  a  survivinff  exemtor  describe  him  accordingly  at  Againgt  & 
the  beginning^  and  conclude  as  follows^  **  Neyertheless  the  said  E.  F.  in  his  ^^„^^ 
life-time,  and  the  said  defendant,  and  G.  H.  in  his  life-time,  now  deceased, 
and  whom  the  said  defendant  hath  now  suryiyed  (which  said  defendant  and 
G.  IL  in  the  life-time  of  the  said  G.  H.  were  executors  of  the  last  will  and 
testament  of  the  said  K  F.  deceased,)  after  the  death  of  the  said  E.  F.  and 
the  said  defendant  suryiying  executor  as  aforesaid,  since  the  death  of  the  said 
G.  H.  not  regarding  the  said  seyeral  promises  and  undertakings  of  the  said 
E.  F.  but  oontriying  to  deceiye  and  defraud  the  said  plaintiff  in  this  behalf, 
haye  not,  nor  hath  any  or  either  of  them,  as  yet  paid  the  said  several  sums 
of  money,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff 
(although  often  requested  so  to  do.)  But  the  said  E.  F.  in  his  life-time,  and 
tiie  said  defendant  and  G.  H.  executors  as  aforesaid,  after  the  death  of  the 
said  E.  F.  and  in  the  life-time  of  the  said  G.  H.  wholly  refused,  and  the  said 
defendant,  suryiying  executor  as  aforesaid,  hath,  oyer  since  the  death  of  the 
said  G.  H.  hitherto  wholly  refused,  and  still  refuses  so  to  do.  To  the  dam- 
age, tc. 

*A.  B.  complains  of  0.  D.  and  E.  his  wife,  (which  said  E.  is  executrix  of  [  *1Q9  ] 
the  last  will  and  testament  of  F.  G.  deceased,)  being,  <&a  [ante  12,  or^  t/ Against 
in  C  P.  or  Exchequer^  alter  the  form  accordingly,)     For  that  whereas  J^J**^ 
the  said  F.  G.  in  his  life-time,  to  wit,  on,  &c.  at,  ke,  was  indebted,  &c.  \a>s  executrix, 
in  the  tisual  form  against  an  executory  as  ante^  105.]     Yet  the  said  F.  G.  brfore 
in  his  life-time,  and  the  said  £.  executrix  as  aforesaid,  after  the  death  of  the  ^^^8* 
said  F.  G.  and  whilst  she  was  sole  and  unmarried,  and  the  said  defendants 
since  their  said  intermarriage,  not  regarding  the  said  several  promises  and 
undertakings  of  the  said  F.  G.  but  oontriying  to  deceiye  and  defraud  the  said 
plaintiff  in  this  respeet,  have  not,  nor  haye,  nor  hath  any  or  either  of  them, 
as  yet  paid  the  said  plaintiff  the  said  seyeral  sums  of  money,  or  any  of  them, 

(9)  See  form.  Plead.  A.  81,  88.  870,  aod  Ptoad.  A.  81.    A«  to  wh«l  may  ba 

(r)  See  a  ibrm  in  debt  on  bond,  1  Wentw. .    Joined,  8  B.  Jt  A.  101.;  Anta«  toL  i«  47. 
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A(uiNST  or  any  part  thereof  (although  often  requested  so  to  do.)  But  to  pay  the 
BXECCT0K8.  gg^j^o,  OF  any  part  thereof,  to  the  said  plaintiff,  the  said  F.  6.  in  his  life- 
time, and  the  said  E.  executrix  as  aforesaid,  after  the  death  of  the  said  P.  G. 
and  whilst  she  was  sole  and  unn^arried,  respectively  refused,  and  the  said 
defendants  ever  since  their  said  intermarriage,  have  hitherto  wholly  refused, 
and  still  refuse  so  to  do,  To  the  damage,  &c. 

Against  [As  in  the  last  precedent  fo  the  conclusion^  which  is  as  follows ;] — ^Tet 

husband      ^^  g^y  p  Q  jj^  jjjg  life-time,  and  the  said  C.  D.  and  E.  his  wife,  executrix 

executrix,   ^  aforesaid,  since  the  death  of  the  said  F.  G.  not  regarding  the  said  several 

cfttr  mar-  promises  and  undertakings  of  the  said  F.  G.  but  contriving,  Ac.   have  not, 

n*S«  («)•    nor  have,  nor  hath  any  or  either  of  them,  as  yet  paid,  &c.  (although  often 

requested  so  to  do.)     But  to  pay  the  same  or  any  part,  thereof  to  the  said 

plaintiff,  the  said  F.  G.  in  his  life-time  wholly  refused,  and  the  said  C.  D. 

and  E.  his  wife,  (which  said  E.  is  executrix  as  aforesaid,)  have,  ever  since 

the  death  of  the  said  F.  G.  hitherto  wholly  refused,  and  still  refuse  so  to  do, 

To  the  damage,  &c. 


Al>aiI21IS- 
TEATOBS. 


Fifthly, — Administrators. 


By  an  ad-        [Com^mencement  by  an  admi7iistrator,  as   ante^  85,  and  then  proceed 
toiTon™"     '^'^  '1 — ^^^  ^^^^  whereas  the  said  defendant,  heretofore,  and  in  the  lifetime 
promises  to  of  the  said  E.  F.  to  wit,  ^on,  &c.  at,  &c.  (f/)  was  indebted  to  the  said  E.  F. 
the  intes-    in  the  Sum  of  £ —  of  lawful  money  of  Great  Britain,  for  the  work  and  labor, 
***®^'^*       care,  and  diligence  of  the  said  E.  F.  by  him  before  then  done,  performed, 
[  ♦llO  ]  and  bestowed,  for  the  said  defendant,  and  at  his  special  instance  and  request, 
and  being  so  indebted  he  the  said  defendant,  in  consideration  thereof,  after- 
wards, and  in  the  life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year 
aforesaid,  at,  &;c.  aforesaid,  undertook,  and  then  and  there  faithfully  prom- 
ised the  said  E.  F.  to  pay  him  the  said  sum  of  money  when  he  the  said  de- 
fendant should  be  thereunto  afterwards  requested. — {Add  ot/ier  counts  as 
the  cktCm  may  sftggest^  and  as  account  stated^  on  the  same  principle  as 
the  above  county  laying  the  promises  to  the  said  E,  P.,  and  the  breach 
tmll  be  as  follows :]  Yet  the  said  defendant  not  regarding  his  said  several 
promises  and  undertakings,  but  contriving,  &c.   to  deceive  and  defraud  the 
said  E.  F.  in  his  life-time,  and  the  said  plaintiff  as  administrator  as  aforesaid, 
Breacb.      after  the  death  of  the  said  E.  F.  (to  which  said  plaintiff  after  the  death  of 
(^)-  the  said  E.  F.,  to  wit,  on,  &c.  {d/ite  of  grant)  at,  &c.  aforesaid,  administra- 

^nt  of    tion  of  all  and  singular  the  goods,  chattels,  and  credits,  which  were  of  the 

trati^^).  ^^^  ^-  ^-  deoeaeed,  at  the  time  of  his  death,  who  died  intestate,  by , 

{Christian  fiame  of  the  grantor  of  the  letters  of  admi7?istrcUion)  by  Di- 
vine Providence,  Archbishop  of  Canterbury,  Primate  of  all  England,  and 
Metropolitan,  in  due  form  of  law  was  granted  (y),  in  this  behalf,  hath  not 
as  yet  paid  the  said  sums  of  money,  or  any  part  thereof  to  the  said  E.  JP. 

(«)  See  a  ibnn.  Plead.  A.  81.  (w)  Bee  a  ibrm,  Plead.  A.  84. 

it)  As  to  ibis  fbm,  «ee  8  Wik.  88a(  Ahte,  (tr)  See  Ibnns,  ante,  85,  6. 

85.  (y)  This  is  to  be  taken  from  tbe  fbrm  of 

(tt)  It  18  usual  to  insert  a  day  beft>re  death  the   grant   of  the  letters  of  administration, 

of  the  Intestate,  but  any  day  beft>rs  tlid  title  The  words  *<  cut  pertinvU  *'  are  not 

ofthedeobMtloci^aida  Lstw.  408. 
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a  U8  life-time,  or  to  the  said  plaintiff  since  the  death  of  the  said  E.  F.  (al-  bt  admin. 
ttoogh  often  requested  so  to  do ;  but  he  so  to  do  hath  hitherto  "wholly  re-  "^^™"- 
fused,  and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said 
phintiff  [It  may  be  stmieiimes  advisable  here  to  add  cowits  on  promises 
to  the  adtninistrator  as  such,  and  which  will  rim  precisely  as  in  the  pre- 
cedent,  ante,  102,  vsinff  the  ward  **  administrator,^^  itistead  of  "  execu- 
tor" but  unless  there  be  some  substaiitive  promise  or  cause  of  action  aris- 
ing  to  the  plaintiff  as  administrator  after  the  intestate's  death,  it  is  best 
not  to  bisert  such  counts  as  they  in  all  cases  render  the  plaintiff  liable  to 
costs  if  fie  does  not  succeed,  and  which  he  would  not  othencise  be  liable 
to,  9  B.  &  C.  667 ;  and  K,  B.  June,  1830.  Tidd,  9th  edit,  9*73,  conclude 
Mtt*:] — ^To  the  damage  of  the  said  plaintiff  as  administrator  as  aforesaid,  ^'^^"(*)* 
of  ^.  and  therefore  he  brings  his  suit,  &c.  And  the  said  plaintiff  brings 
into  court  here  the  letters  of  administration  of  the  said  archbishop,  or,  '^  bish- 
cf,"  ke.  {as  thegraiit  is)  which  give  sufficient  evidence  to  the  said  court 
here,  of  the  grant  of  administration  to  the  said  plaintiff  as  aforesaid,  the  date 
whereof  is  a  certsiin  day  and  year  therein  mentioned,  to  wit,  the  day  and 
jear  in  that  behalf  above-mentioned,  &c. 

Pledges,  Ac. 

If  the  plaintiff  be  an  administrator,  with  the  will  aiinexed,  or  durante  ^y  ?°  *"*- 
mmore  setate  of  an  executor  or  next  of  *kin,  he  must  be  described  accord-  ^^anu 
wgly,  as  in  the  letters  of  administration,  and,  in  the  latter  case,  at  the  minov 
end  of  the  declaration,  there  must  be  an  avermefit  that  the  executor  or  «'«<«• 
next  of  kin  is  under  age.  [  *^^*  1 

In  an  action  at  the  suit  of  a  surviving  administrator,  describe  him  ac-  Bj  a  snr- 
mrdingly  throughout,  and  condude  as  follatas : — ^Yet  the  said  defendant  ^j^^J^ 
not  regsirding,  &c.  but  contriving,  &c.  to  deceive  and  defraud  the  said  E.  F,  tor. 
in  his  life-time,  and  the  said  plaintiff  and  one  G.  H.  in  his  life-time,  now  de- 
eeaseil^  and  whom  the  said  plaintiff  hath  survived  (to  which  said  plaintiff  and 
G.  n.  in  the  life-time  of  the  said  G.  H«  and  after  the  death  of  the  said  E.  F. 
to  wit,  on,  &c.  at,  Ac.  aforesaid,  administration  of  all,  &c.  as  in  the  last 
precedent),  and  after  the  death  of  the  said  E.  F.  and  the  said  plaintiff  as 
mrriving  administrator  as  aforesaid,  since  the  death  of  the  said  G.  H.  in 
this  behalf,  hath  not  as  yet  paid  them,  or  any  or  either  of  them,  the  said 
several  sums  of  money,  or  any  or  either  of  them,  or  any  part  thereof  (al- 
though often  requested  so  to  do.)  But  he  so  to  do  hath  hitherto  wholly  re- 
fused and  still  reftises  to  pay  the  same,  or  any  part  thereof,  to  the  said  pkin- 
til^  surviving  administratc^r  as  aforesaid.  To  the  damage  of  the  said  plaintiff, 
ts  surviving  administrator  as  aforesaid,  of  £ —  and  therefore  he  bnngs  his 
nil,  ke. — [Add  profert  of  letters  of  admifii^fration,  with  averment,  as 
tM  the  case  of  a  survivitig  executor,  ante,  105.] 

\Cammencemefii  as  ante,  35,  afid  proceed  thus :] — ^For  that  whereas  the  By  an  td- 

sud  defendant  on,  ftc.  at,  &c.  waa  indebted,  4c.  (jOs  in  other  cases,  laying  "^"^fSiiii 

ike  promises  to  tlie  intestate,  as  ante,  109.     State  the  breach  thus.)     Yet  „on,  with 

tike  aud  defendant  not  regarding^  Ac.  but  contrivii^  to  decdve  and  defraud  will  umea- 

ed. 

(x)  Tht  omiflrioii  €f  the  profert  of  the  let-     end  demnrrer,  by  the  4  Anne,  e.  16,  bat  it  is 
Im  ef  fldmiBistrtttioB  b  dded  mfter  Terdiot  bj     bed  ob  ipeoiftl  demnnrer. 
UltlTCbr.  2.&aa.l.ted  «|M  4  pm 


ill  declabahons  in  jkmoufsn. 

BT  ADMiK-  the  said  E.  F.  in  his  life-time  and  the  said  G.  H.  in  his  life-time  now  deoeaa* 
I8IKAXOB8.  ^^  3^  Tfl^ch  ssid  G.  H.  in  his  life-time,  and  at  the  time  of  his  death,  was 
executor  of  the  last  will  and  testament  of  the  said  £.  F.  deceased,  and  the 
G     t  of    ^^  plaintiff  after  the  death  of  the  said  G.  H.  (to  which  said  plaintiff,  after  the 
letters  of    respective  deaths  of  the  said  £.  F.  and  G.  H.  to  wit,  on,  &c.  at,  ^c.  afore- 
adndnw-     Baid,  administration  of  aU  and  singular  the  goods,  chattels,  and  credits,  which 
tration.       ^^^  ^f  ^^^  ^^  j^  -p  deceased,  at  the  time  of  his  death,  left  unadministcred 
I  *112  1  ^  ^^^  ^^  ^*  ^*  deceased,  executor  as  aforesaid,  with  the  will  of  the  said 
E.  F.  annexed,  hj  *  Charles,  by  Divine  Providence,  Arch  bishop  of  Canter* 
bury,  primate  of  all  England,  and   Metropolitan,  in  due  form  of  law  was 
granted)  in  this  behalf,  hath  not  as  yet  paid  to  them,  or  any  or  either  of  them, 
the  said  several  sums  of  money,  or  any  or  either  of  them,  or  any  part  there- 
of (although  often  requested  so  to  do.)     But  he  so  to  do  hath  hitherto  whol- 
ly refused,  and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said 
plaintiff,  administrator  as  aforesaid,  To  the  damage  of  the  said  plaintiff,  as  ad- 
ministrator as  aforesaid,  of  £ —  and  therefore  he  brings  his  suit,  &c.     {Add 

•         profert  of  letters  of  culministration  as  anie^  86.] 

» 

By  hns-  (to  wit.)  A.  B.  and  C.  his  wife,  which  said  C.  is  administratrix  of  all 

^1^  Hd^    *^^  singular  tne  goods,  chattels,  rights  and  credits,  which  were  of  D.  de- 

minLtnu.    ceased,  at  the  time  of  his  death,  who  died  intestate,  complains  of  £.  F.  beingi 

triz  be/on  &;c.     For  that  whereas  the  said  defendant  on,  &c.  at,  &c.  was  indebted,  &c. 

■*""*8®*    {as  in  the  common  case  at  the  suit  of  an  administrator.)     Yet  the  said 

Breach.       defendant  not  regarding   &c.  but  contriving,    &c.   to  deceive  and  defraud 

the  said    D.   in  his    life-time,   and    the    said    C.  after    the  death  of  the 

said  D.  and  whilst  she  was  sole  and  unmarried,  (to  which  said  C.  whilst 

she  was  sole  and  unmarried,  and  after  the  death  of  the  said  D.  to  wit,  on,'  Ac 

at,  &c.  administration,  &;c.  {as  ante,  110)  in  due  form  of  law  was  granted)  ; 

and  the  said  A.  B.  and  G.  his  wife,  which  said  C.  is  administratrix  as  aforesaid, 

since  their  intermarriage  in  this  behalf,  hath  not  as  yet  paid,  &c. 

By  baron  [As  in  the  last  'precedent  to  the  conclusion^  which  is  as  follows  :] — ^Tet 
nod  feme,  ^he  said  defendant  not  regarding,  &c.  but  contriving,  &c.  to  deceive  and  de- 
triz'^/er  f^^^^  ^^e  said  D.  in  his  life-time,  and  the  said  plaintifi,  after  the  death  of  the 
marriage.    Said  I),  (to  which  Said  C.  after  the  death  of  said  D.  to  wit,  on,  &c.  at,  &c. 

administration,  &c.  {as  ante,  110)  in  due  form  of  law  was  granted),  in  this 

behalf,  hath  not  as  yet  paid,  &;c. 

'^Sf^jnstBix      (iQ  ^jt  \  j^  B.. complains  of  C.  D.  administrator  of  all  and  singular 

Srator^'  the  ^oods  and  chatteb,  rights,  and  credits  (a)  of  E.  F.  deceased,  at  the  time 

Breach,      of  his  death,  who  died  intestate,  being,  &c.     For  that  whereas  the  said  E.  F. 

[  *118  J  in  his  *life-time,  to  wit,  on,  &c.  at,  &c.  was  indebted,  &c.  {laying  the  prom^ 

ises of  the  deceased)     Yet  the  said  E.  F.  in  his  life-time,  and  the  said  de« 

fendant,  administrator  as  aforesaid,  after  the  death  of  the  said  £.  F.  not  re- 

Srdins,  &;c.  but  contriving,  &c.  to  deceive  and  defraud  the  said  plaintiff  in 
is  behalf  hath  not,  nor  nath  either  of  them,  as  yet  paid  the  said  several 
sums  of  money,  nor  any  or  either  of  them,  or  any  part  thereof,  to  the  said 
plaintiff  (although  often  requested  so  to  do.)  But  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff,  and  said  E.  F.  in  his  life-time  wholly  re- 
fused, and  the  said  defendant  hath,  ever  since  the  death  of  the  said  £.  F 

— — — * —      -        -  —     -^ -  -i-  -  -  —   ^k^ 

(a)  Thu  deaoription  is  snftoipil,  2  9«n»  7S1.    < 
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Utherto  wholly  refhsed,  and  still  refiises  so  to  do.     [li  may  here  be  expedi-   AaATN«T 

TBAT0B8. 


mt  to  insert  counis  on  promises  bg  the  defendant  ^^  as^^  administrator^ 


as  in  an  action  against  an  executor,  see  ante,  107.]     To  the  damage  of  the 
sud  plamtiff  of  £ and  therefore  he  brings  his  suit,  Ac. 

In  an  aciion  against  administrator  durante  minore  setate  of  an  execu-  Against  m 
lor  or  next  of  kin,  the  safjie  fnode  of  description  is  to  be  adopted  as  in  an  a^|nj»>«*r.v- 
ttdion  at  the  suit  of  such  an  administrator,  see  ante,  110.  minore**^ 

[In  an  action  against  a  surviving  administrator  describe  him  accord-  Ag»niist  a 
in^  at  the  beginning,  and  conclude  asfolUnos :]  Yet  the  said  E.  F.  in  ^U]^!,^]^^ 
his  hfe-time,  and  the  said  defendant,  and  one  G.  H.  in  his  life-time,  now  de-  tor. 
ceased,  and  whom  the  said  defendant  hath  survived,  and  which  said  defendant 
and  G.  H.  in  the  life-time  of  the  said  G.  II.  were  administrators  of  all  and 
siiigular,  the  goods,  chattels,  and  credits,  which  were  of  the  said  E.  F.  decejis- 
ed,  at  the  time  of  his  death,  who  died  intestate  after  the  death  of  the  said  E.  F. 
and  the  said  defendant  surviving  administrator,  as  aforesaid,  aftier  the  death  of 
the  said  G.  H.  not  regarding  the  said  several  promises  and  undertakings,  but 
contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  respect, 
bath  not,  nor  hath  either  of  them  as  yet  paid  the  said  plaintiff  the  said  sever- 
al sums  of  money,  or  any  or  either  of  them,  or  any  part  thereof  (although 
often  requested  so  to  do^  But  to  pay  the  same,  or  any  part  thereof,  to  the 
s&id  plaintiff,  the  said  E.  F.  in  his  life-time,  and  the  said  defendant  and  G. 
H.  administrators  as  aforesaid,  after  the  death  of  the  said  E.  F.  and  in  the 
fife-time  of  the  said  G.  H.  wholly  refused^  and  the  said  defendant  hath,  ever 
since  the  death  of  the  said  G.  H.  hitherto  wholly  refused,  and  still  refuses 
80  to  do,  to  the  damage,  frc. 

(to  wit)     A.  B.  complains  of  0.  D.  administrator  of  all  and  singu-  Ag  vinst  an 

Ur  the  goods,  chattels,  and  credits,  which  were  of  E.  F.  deceased,  at  the  tol'^rio^iii 
time  of  his  death  left  unadministered  *by  G.  H.  in  his  life-time,  now  also  non,  with 
deceased  (and  which  said  G.  H.  in  his  life-time,  and  at  the  time  of  his  death,  will  annex- 
was  executor  of  the  last  will  and  testament  of  the  said  E.  F.  deceased),  with  t^'^-i^^  i 
the  will  of  the  said  E.  F.  annexed,  being,  &c.  {ante,  12.)    For  that  whereas  1^  * 

the  said  E.  F,  in  his  life-time,  to  wit,  on,  &c.  at,  &c.  was  indebted,  <tc.  Yet 
the  said  E.  F.  in  his  life-time,  and  the  said  G.  H.  in  his  life-time,  now  deceas- 
ed, after  the  death  of  the  said  E.  F.  and  which  said  G.  H.  in  his  lifetiiue, 
and  at  the  time  of  his  death  was  executor  of  the  last  will  and  testament  of 
the  said  E.  F.  deceased,  and  the  said  defendant,  administrator  as  aforesaid, 
after  the  death  of  the  said  G.  H.  not  regai*ding,  ke.  have  not,  nor  have  nor 
hath  any  or  either  of  them  as  yet  paid,  ic.  (although  often  requested  so  to 
do.)  But  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  the  said 
E.  F.  in  his  life-time,  and  the  said  G.  H.  executor  as  aforesaid,  in  his  life- 
time, and  after  the  death  of  the  said  E.  P.  respectivelv  refused,  and  the  said 
defendant,  administrator  as  aforesaid,  hath  ever  since  the  death  of  the  said  G 
H.  hitherto  wholly  refused,  and  still  refuses  so  to  do,  To  the  damage,  &c. 

(to  wit)    A.  B.  complains  of  C.  D.  and  E.  his  wife,  which  said  E.  is  ^^*'^*', 

administratrix,  of  all  and  smgular  the  goods,  chattels,  and  effects,  which  were  |^^^^ 
of  G.  H.  deceased,  at  the  time  of  his  death,  who  died  intestate,  being,  &c.  aiministTa 
For  that  whereas  the  said  G.  H.  in  his  life-time,  to  wit,  on,  &c.  at,  ic.  trU  6«/or« 
—  bdebted,  &c.     Yet  the  said  G.  H.  in  his  life-time,  and  the  said  E.  ad-  °^*"^'™*8^ 
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ministratrix  as  aforesaid,  after  the  death  of  the  said  G.  H.  and  whilst  she  was 
sole  and  unmarried,  and  the  said  defendant  and  £.  his  wife,  (which  said  E. 
is  administratrix  as  aforesaid,)  since  their  intermarriage,  not  regarding,  &c. 
hut  contriving,  &;c.  have  not,  nor  have  nor  hath  any  or  either  of  them,  as  yet 
paid,  &;c.  (although  often  requested  so  to  do.)  But  to  pay  the  same,  or  any 
part  thereof  to  the  said  plaintiff,  the  said  G.  H.  in  his  life-time,  and  the  said 
E.  administratrix  as  aforesaid,  after  the  death  of  the  said  G.  H.  and  whilst 
she  was  sole  and  unmarried,  respectively  refused,  and  the  said  defendant  and 
E.  his  wife,  administratrix,  as  aforesaid,  have,  ever  since  their  intermarriage, 
hitherto  wholly  refused,  and  still  refuse  so  to  do,  To  the  damage,  &c. 

[As  in  (he  last  precedent  to  the  conchision^  which  is  as  follows : — ^Yet 
the  said  G.  H.  in  his  life-time,  and  the  said  G.  D.  and  £.  his  wife,  which  said 
E.  is  administratrix  as  aforesaid,  since  the  death  of  the  said  G.  H.  not  regard- 
ing &c.  but  contriving,  &c.  have  not,  nor  have  nor  hath  any  or  either  of  them, 
as  yet  paid,  &c.  (although  oft^n  requested  so  to  do.)  But  to  pay  the  same, 
or  any  part  thereof,  to  the  said  plaintiff,  the  said  G.  H.  in  his  life-time  whol- 
ly refused,  and  thp  said  C.  D.  and  E.  his  wife,  which  said  E.  is  administra- 
trix as  aforesaid,  have,  ever  since  the  death  of  the  said  G.  H.  hitherto  wholly 
refused,  and  still  refuse  so  to  do,  To  the  damage,  &c. 
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♦n.   SPECIAL  COUNTS. 

[For  the  commencement  in  K.  S.,  C.  P.,  or  Exchequer,  or  other  Courts^ 
ante,  12,  to  24,  or  by  or  cigainst  apersmi  in  a  particular  character,  ante^ 
2A  to  38,  and  then  proceed  as  follows :] — For  that  whereas  the  said  defend- 
ant, heretofore,  to  wit,  on,  &c.  (6)  at  London  (c)  that  is  to  say,  at,  &c.  (rf) 
made  his  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and 
year  therein  mentioned,  to  wit,  tho  day  and  year  aforesaid  (c)  and  thereby 
then  and  there  promised  to  pay,  two  months  after  the  date  thereof,  to  the  said 
plaintiff  (/),  or  order,  the  sum  of  £ —  (^)  for  value  received  (A),  and  then 
and  there  delivered  the  said  promissory  note  to  the  said  nlaintiff ;  by  means 
whereof,  and  by  force  of  the  statute  in  such  case  made  ana  provided,  the  said 
defendant  then  and  there  became  liable  to  pay,  to  the  said  plaintiff  the  said 
sum  of  money  in  the  said  promissory  note ;  and  being  so  liable,  he  the  said 


(a)  See  precedents  and  notes,  Chitty  on 
Bills  7th  ed.  409. 

{b)  Date  of  note,  or  if  no  date  Che  day  it 
was  made  or  iaBUiad.  See  Chitty  on  Bills,  7th 
ed.  409.  If  the  note  bear  date  a  day  different 
from  that  intended,  state  it,  as  in  finrm,  post, 
117. 

(c)  Place  of  date,  but  this  need  not  be  sta- 
ted, 8  Campb.  80;  Chitty  on  Bills,  7th  ed. 
856,  489,  n.  d.  If  the  note  be  drawn  at  Dub- 
lin in  Ireland,  it  should  perhaps  be  so  stated, 
2  B.  &  A.  801 ;  1  Chit  Rep.  28,  S.  C— 1  B. 
ft  a  16;  2  D.  &  R.  15,  S.  C. 

{d)  The  venae  in  the  action. 

(«)  If  there  be  no  date,  or  the  real  data  be 
donbtftil,  omit  the  words  '*  bearing  date.  ^'  See 
6  M.  &  S.  78;  8  B.  &  P.  178. 


if)  It  is  usual  here  to  state,  **  by  the  name 
and  addition  of  A,  B.  tiquire,*'  but  this  laun 
necessary,  and  if  there  be  a  yarianoa,  &tal. 
If,  however,  the  payee  be  miadescribed  in  the 
note,  it  may  then  be  adyisable  in  one  count  to 
adopt  such  description. 

(jf)  If  the  note  be  payable  in  Irish  eoiTeii- 
ey,  it  must  be  expressly  so  stated.  2  P.  ft 
R.  15;  1  B.  ft  C.  16,  a  C— 4  B.  ft  A.  246; 
The  omission  of  the  word  "  sterling*'  is  imma- 
terial. 2B.ftA.801.  See  Creswell  0.  Crisp, 
2  Dougl.  688. 

{h)  This  should  affree  with  the  note.  What 
a  variance  in  this,  Chitty  on  Bills,  7th  ed.  850. 
It  is  not  necessary  to  state  the  words  *<  vahie 
received'*  in  a  declaration  in  assumpalt,  S 
Chit  Rep.  884. 
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defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  <>^  tromis- 
aforesaid,  at,  &c.  (^venue)  aforesaid,  undertook,  and  then  and  there  faithfully  2(ona. 
promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said 
{HTonussory  note  specified,  according  to  the  tenor  *and  effect  thereof  (i) — 
Tken  add  common  counts  on  the  consideration  or  debt  for  which  the  note 
wa  given^  atidthe  common  monetf  counts,  inferest,  and  account  stated,  ana 
usual  breach,  laying  the  day  in  all  the  common  counts  after  the  note  was 
iu  and  some  day  before  the  title  of  the  declaratiofi.] 

For  that  whereas  the  said  defendant  and  one  G.  H.  heretofore,  to  wit,  on,  Agninstone 
ke,  {date  of  note)  at,  &c.  made  their  certain  promissory  note  in  writing,  of  tlic 
bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  same  day  ^j^in"  ^ 
tndjear  aforesaid,  and  thereby  then  and  there  jointly  and  severally  promised  and  several 
to  pay  (two)  months  after  the  date  thereof,  to  fiie  said  plaintiff,  or  his  order,  ^^^  (*)• 
ir--  for  value  received,  and  the  said  defendant,  and  the  said  G.  H.  then  and 
there  delivered  the  said  promissory  note  to  the  said  plaintiff.     By  reason 
vheieof^  &g.     [State  the  defendants  liability  and  promise  to  pay,  accord- 
ing to  the  tenor  a?id  effect  of  the  note,  as  atite,  115,  and  add  a  count  as  on 
a  Mote  made  by  the  defendant  alone,  without  noticing  the  other  party J\ 

For  that  whereas  the  said  defendants,  by  and  under  the  names,  style.  On  a  note 
and  firm  of  Jonathan  Dubbins  and  Co.     (or  "by  and  under  the  style  and  de-  ™*^®  ^^  * 
acription  of  the  Iron  Company")  heretofore,  to  wit,  on,  &c.  (date  of  note)  one  0/^86%^ 
at,  &c.  made  their  certain  promissory  note  in  writing,  bearing  date,  &c.  ana  erai  part- 
thereby,  &c.  {proceed  as  in  the  form,  afite,  115.)    If  the  aUion  be  agaifist  ^^^'^ 
an  inaorser  on  a  note  so.  made,  then  the  names  of  the  makers  need  not  be  ^^^  ^ 
stated;  andth^yugh  there  was  only  one  vnaker,  the  count  may  run  thus : — '  for 
tbat  whereas  certain  persons  using  or  (* trading  under')  the  names,  style  and 
firm  of  Jonathan  Dubbins  and  Co.,   (or  'using  the  style  and  description 
of  the  Iron  Company,')  heretofore,  to  wit,  on,  Ac.  at,  &c.  made,  &c."  and 
afterwards  describing  the  parties  as  "the  said  makers  of  the  said  promissory 
note."    It  is  not  necessary  to  state  that  one  partner  made  or  indorsed  *a  [  *117  ] 
note  for  himself  or  co-partners,  and  it  is  better  to  state  that  all  were  made 
or  wdorsed.    4  Cambp.  78. 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &;c.  by  one  On  a  note 
E.  F.  his  then  agent  in  that  behalf,  made  his  certain  promissory  note   in  made  by  an 
vnting,  bearing  date,  &c.  {as  ante  115.     The  agents  name  is  not  after-  **^*^  ^^^' 
viards  noticed.] 

For  that  whereas  the  said  defendant,  on  the  (1st)  day  of  (January,)  in  the  On  a  note 
year  of  our  Lord  (1825,)  at,  &c.  made  his  certain  promissory  note  in  writing  wrongly 
bearing  date,  by  mistake,  the  (1st)  day  of  (January,)  A.  f).  (1824,)  when  ^^  ^'^> 
in  trath  and  in  fact  the  said  promissory  note  was,  at  the  time  of  the  making 

(0  Thi^modeof  laying  the  promise  is  prop-  the  other.     4  Campb.  84;  5  Co.  119  b. — 1  B. 

v,  thtmgK  the  plaintiff  relies  on  a  subsequent  &  A.  224. 
pnnir,  16  £ast,  120;  See  8  East,  481.  (/)  Though  usual,  it  is  not  necessary  to  state 

{k)  The  parties  may  be  sued  jointly  or  sep-  that  the  party  made  the  note  by  agent ;  it 

vMj  ;  and,  if  sued  separately,  the  note  may  may    be    stated    generally    that    the    maker 

l».  and  osoally  is,  stated  ss  made  by  the  de-  drew  it   himself  Chitty   on  Bills,   7th  edit 

iwbBt  alone.    Chitty  on  Bills,  7th  edit.  846.  867. 
.  Wha  a  eontract  is  joint  and  several  in  an  ac-         (m)  See  Chitty  on  Bills,  7th  edit  854,  489« 

te  tga^net  one,  it  is  not  nccessa^  to  notice  n.  (c). 
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ox  PBOMM-  For  that  whereas  the  said  defendant,  heretofore,  to  wit.  on,  &c.  {the  date) 
Kom.  ^^j  ^^-  ^^^^  liis  certain  promissory  note  in  writing,  bearing  date  a  certain 
On  a  note  ^^J  ^^^  J®^^  therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  and 
ibr  one  in-  then  and  there  delivered  the  said  promissory  note  to  the  said  plaintiff,  by 
Btaiment  -which,  &c.  [^State  the  note  accordi7ig  to  its  form  and  then  state  the  Habil- 
which  ^y>  ^'^^  promise  to  pay  the  whole  sum^  according  to  the  tenor  and  effect  of 
there  18  no  the  note  OS  in  the  last  precedent,  and  proceed  as  follows  ;] — *And  the  said 
th'^^^^i^**  plaintiff  in  fact  saith,  that  after  the  making  of  the  said  promissory  note,  to  wit, 

KhdiTbe  ^    ^^  ^^^ ^*y  of ^^  the  year  aforesaid  (t^),  at,  &c.  aforesaid,  a 

payable  on  Certain  sum  of  money,  to  wit,  the  sum  of  £5,  part  of  the  said  sum  of  £20,  in 
onedefeult  ^he  said  promissory  note  specified,  became  and  was  due  and  payable  from  the 
said  defendant  to  the  said  plaintiff,  upon  and  by  virtue  of  the  said  last-men- 
tioned note,  and  which  said  last-mentioned  sum  of  £5  he  the  said  defendant 
then  ought  to  have  paid  to  the  said  plaintiff,  according  to  the  tenor  and  effect  of 
the  said  promissory  note,  and  of  his  said  promise  and  undertaking,  to  wit,  at, 
&e.  aforesaid. — [^Insert  counts  on  the  consideratimi  of  the  note^  and  the 
money  counts,  ac€0u?U  stated,  and  ftreocA.  j 

The  like  for      {^Proceed  OS  directed  in  the  preceding  form,  to  the  *and  then  as  follows : 

Bcveral  in-  ^^^j  ^\^q  g^j^j  plaintiff  in  fact  saith,  that  afterwards,  to  wit,  on  the day 

fcta^mcn  s    ^^ ^  jj  j^^fQj.ggaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for 

divers,  to  wit,  three  of  the  instalments  payable  by  the  said  promissory  note 
then  last  elapsed,  became  and  was  due  and  payable  from  the  said  defendant  to 
the  said  plaintiff  upon  and  by  virtue  of  ihe  said  promissory  note,  to  wit,  at.  4c. 
aforesaid. 

On  a  note  Por  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  {da/e  of 
thanT/.  w^^^)  i^  a  certain  place  called  (Clifford's  Inn,)  to  wit,  at  &c.  {ventte)  accord- 
(x).  *  ing  to  the  form  of  the  Statute  in  such  case  made  and  provided,  made  bis  cer- 
tain promissory  note  in  writing,  bearing  date  a  certain  day  and  year  '  therein 
mentioned,  to  wit,  the  day  and  year  aforesaid,  and  signed  by  him,  the  said 
defendant,  in  the  presence  of  one  A.  B.  a  subscribing  witness,  who  in  due 
manner,  and  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, attested  such  signature,  and  the  said  defendant  thereby,  twenty-one 
days  after  the  date  of  the  said  promissory  note,  promised  to  pay  the  said  plain- 
tiff, (by  the  name  of,  &c.  at,  &c.  cabinet  maker,  being  the  then  place  of  abode 
of  the  said  plaintiff,  to  whom  or  to  whose  order,  the  money  contained  in  the 
said  note  was  to  be  paid)  or  his  order,  the  sum  of  (i£4.)  for  value  re- 
ceived, and  then  and  there  delivered  the  said  promissory  note  to  the  said  plain- 
tiff, by  reason  whereof,  and  by  force  of  the  Statute  in  such  case  made  and 
provided,  he  the  said  defendant  then  and  there  became  liable,  &c. — [State  lid- 
bility  and  promise  to  pay,  according  to  the  tenor  and  effect  of  the  note,  €ts 
ante,  115,  and  counts  o?i  the  co?isideration  of  the  note,  and  money  counts^ 
accoufit  stated,  and  breach.] 

[  *122  ]  *For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  in  parts 
On  a  note  beyond  the  seas,  to  wit,  at  (Amsterdam,)  that  is  to  say,  at,  &c.  (^vemie) 
flSIroad  for  ™^®  ^^^  Certain  promissory  note  in  writing,  bearing  date  the  day  and  year 
the  pay- 

(w)  If  any  one  of  the  days  on  irhich  an  in-  (x)  See  17  Geo.  8.  c.  80.  a.  1.  made  perpei- 
Btalment  became  due  be  mis-stated,  it  is  fatal,  nal  by  27  Geo.  8.  c.  16.  1  Wcntrr.  808.  Qiit 
1  Gow,  21;  8  J.  B.  Moore,  79.  S.  C,  on  BiUs,  7th  ed.  42,  69,  60. 
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iforesaid,  and  thereby  then  and  there  promised  to  pay,  (nine)  months  after   oh  pbo- 
the  date  thereof,  to  the  order  of  the  said  plaintiff,  one  hundred  and  one  guild-  "^^^^ 

era  hoU  value,  that  day  received  in  cash,  and  then  and  there  delivered  the 

said  promissory  note  to  the  said  plaintiff,  by  means  whereof  the  said  defendant  ment  of 
then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  Pj  ®" 
in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect  of  the 
said  promissory  note  and  being  so  liable,  he  the  said  defendant,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
tfinesatd,  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
to  pay  him  the  said  sum  of  money  in  the  said  promissory  note  specified,  accord- 
iog  to  the  tenor  and  effect  thereof  And  the  said  plaintiff  avers  that  the  said  one 
hundred  and  one  gilders  hoU  in  the  same  promissory  note  mentioned,  at 
the  time  of  making  the  said  promissory  note,  and  also  at  the  time  the  same 
beeame  due  and  payable,  according  to  the  tenor  and  effect  thereof,  were  and 

still  are  of  great  value,  to  wit,  the  value  of  £ (^)  *of  lawful  money  of  [  *123  ] 

Great  Britain,  to  wit,  at,  &c.  aforesaid  (a). — {Add  counts  on  the  considera- 
tion of  the  Tioie,  and  money  counts^  account  stated^  and  breach,] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c.  On  a  note 
made  his  certain  promissory  note  in  writing,  bearing  date  the  same  day  and  f^<fcon-^° 
jear  aforesaid,  and  thereby  then  and  there  promised  to  pay,  three  days  aftier  Ungency  of 
the  arrival  of  the  ship  Britannica  at  her  moorings  in  the  river  Thames  to  the  a  ship's  ar- 
e&id  plaintiff,  the  sum  of  £ —  being  for  a  sum  of  money  due  firom  the  said  ship  "^*l(*)* 
Biitanuica.  And  the  said  defendant  then  and  there  delivered  the  said  promis- 
fiory  note  to  the  said  plaintiff.  And  the  same  plaintiff  avers,  that  the  said  ship 
Britannica  afterwards,  to  wit,  on  &c.,  {day  of  arrival  or  about  it,)  arrived  at 
her  mooring  in  the  river  Thimes  aforesaid,  to  wit,  at,  Ac.  (venue)  aforesaid,  of 
all  of  which  said  several  premises  the  said  defendant  aft;erwards,  to  wit  on  the 
day  and  year  last  aforesaid,  at  &o.  (yefiue^  aforesaid,  had  notice ;  by  means 
w^reof,  Ac. — [St€Ue  the  liabUiiy,  and  promise  to  pay  according  to  the 
tenor  and  effect^  as  ante^  115.] 

For tfiat  whereas  the  said  defendant,  heretofdre,  to  wit,  on,  Ac.  at,  &c.  ^^ »?<>*» 
made  his  certain  promissory  note  in  writing,  and  thereby  acknowledged  him-  S^^d-  ^^ 

self  to  have  borrowed  and  received  of  the  said  plaintiff  the  sum  of  £ ant's  wife 

being  for  the  purchase  for  himself  of  a  lieutenant's  commission  in  the  first  attaining 
regiment  of  foot  guards,  under  the  command  of  the  Right  Honorable  the  21  (^ 

Duke  of  Marlborough,  and  which  said  sum  of  £ he  the  said  defendant 

-  by  the  said  promissory  note,  promised  to  pay,  as  soon  as  E.  his  wife  should 
attain  the  age  of  21  years,  and  then  and  there  delivered  the  said  promissory 
Bote  to  the  said  plaintiff,  by  means,  Ac. — [^State  the  liability  and  promise 
to  pay  ^according  to  the  tenor  and  effect^  as  ante  115,  and  then  proceed 
asffdlows:] — and  the  said  plaintiff,  in  &ct,  saith,  that  although  the  saidE. 

\6)  As  to  this  oontingenoy,  see  Chitty  on 
Bills,  7th  edit.  42,  886;  Bayl.  15;  Selw.  N. 
P.  844,  847,  and  note  71;  Plead.  A.  12,  see 
fbrni  of  note,  payable  on  a  person's  arriyaL 
1  Wentw.  866. 

(c)  See  precedent,  1  Wentw.  850;  Plead. 
A.  20;  1  Burr  226;  2  B.  &.  P.  418;  Willes, 
898;  2  Stra.  1217;  Chitty  on  biUs,  7th  edit 
42,  386 


'sr)  As  to  notes  made  abroad,  see  Chit,  on 
Bills,  6U1  ed.  827,  n.  a  and  as  to  declarations 
rdatire  to  foreign  money,  see  1  Marsh.  88;  5 
TMBt  228;  2  D.  &  R.  15;  1  B.  &  C.    16 

acL 

{t)  State   enough  to  cover  the  value  in 
^^Bsh  money. 

(a)  In  some  of  the  pi^oedents,  this  arer- 
<Bt  is  introduced  before  the  statement  of 
the  fiebility  and  promise  to  pay. 
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OK  PBo-    the  wife  of  the  said  defendant,  afterwards,  to  wit,  on  &c.  {the  day  of  her 

'^^uvf     ^^^^^^^^9  ^f  ^^  ^  abotit  it,)  did  attain  the  age  of  21  years,  to  wit,  at,  <S:c. 

Breach.       {venue)  aforesaid.     Yet  the  said  defendant,  not  r^arding  his  said  promise 

and  undertaking,  did  not,  as  soon  as  his  said  wife  so  attained  the  age  of  21 

years  as  aforesaid,  or  at  any  time  before  or  since,  pay  the  said  sum  of  £ 

or  any  part  thereof,  to  the  said  plaintiff,  bat  hath  hitherto  wholly  neglected 
and  refused,  to  wit,  at,  &c.  aforesaid. 

By  payee        For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  Ac.  {date   of 
agamst       yiote)  at,  &c.  made  his  certain  promissory  note  in  writing,  bearing  date  a  cer- 
note^payi^  tain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and 
ble  Bix        thereby  then  and  there  promised  to  pay,  (six)  months  after  the  decease  of  his 
months  af-  fether,  E.  F.  to.  the  said  plaintiff  or  order,  the  sum  £ — for  value  received, 
d^th^of     ^^^  ^^^  *^^  there  delivered  the  said  promissory  note  to  the  plaintiff,  by  means, 
another       &c. — [State  liability ,  and  promise  to  pay,  according  to  tenor  and  effect,  as 
ante,  115  and  tJien  proceed  :'\     And  the  said  plaintiff  in  fact  saith,  that  af- 
terwards, and  after  the  making  of  the  said  promissory  note,  to  wit,  on,  &c. 
the  said  E.  F.  died,  to  wit,  at,  <fec.  aforesaid.     And  although  six  months  from 
the  time  of  the  decease  of  the  said  E.  F.  have  long  since  elapsed,  to  wit,  at, 
&c.  yet  the  said  defendant,  although  he  was  afl;erwards,  to  wit,  on,  &c.  at,  &c. 
aforesaid,  requested  by  the  said  plaintiff  so  to  do,  hath  not  as  yet  paid  the 

said  sum  of  £ or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto 

wholly  neglected  and  reftised  and  still  doth  neglect  and  reftise  so  to  do,  to 
wit,  at,  &c.  aforesaid*— [-Acfa?  couiits  on  original  consideration,  money 
counts,  account  stated,  and  breach,] 

First  m."         Eor  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at  (London) 
agaiMt       *^®'*  ^  ^  ^y>  *^*>  ^^-  ™^^®  ^  certain  promissory  note  in  writing,  bearing 
maker,       date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afore- 
payable      said,  and  thereby  then  and  there  promised  to  pay,  two  months  after  the  date 
B^inot^*   thereof,  to  one  JB.  F.  or  order,  the  sum  of  £ —  for  value  received,  and  then 
at  a  par-     and  there  delivered  the  said  promissory  note  to  the  said  E.  F.     And  the  said 
tioukr        E.  F.  to  whom  or  to  whose   order  the  payment  of  the  said  sum  of  money  in 
plaoe  (rf).    ^jjQ  ggjj  promissory  note  specified,  was  to  be  made  afl»r  making  of  the  said 
promissory  note,  before  the  payment  of  the  said  sum  of  money  therein  spe- 
cified, to  wit,  on   the  day  and  year  aforesaid,  at,  &c.  {vetiue)  aforesaid,  in- 
dorsed the  said  promissory  note,  by  which   said  endorsement,  he  the  eaid  E. 
F.  then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said 
promissory  note  specified  to  be  paid  to   the  said  plaintiff,  and  then  and  there  • 
delivered  the  said  promissory  note  so  indorsed  as  aforesaid  to  the  said  plaintifl^ 
by  means  whereof,  and  by  force  of  the  Statute  in  such  case  made  and  provid- 
ed, the  said  defendant  tnen  and  there  became  liable  to  pay  to  the  said  plain- 
tiff, the  said  sum  of  money  in  the  said  promissory  note  specified,  according  to 
the  tenor  and  effect  of  the  said  promissory  note ;  and  being  so  liable,  he  the 
said  defendant,  in  consideration  tBereof,  afterwards,  to  wit,  on  the  day  and 
r  *125  ]  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  *then   and  there  faithftilly 
promised  the  said  plaintiff,  (1)  to  pay  him  the  said  sum  of  money  in  the 
said  promissory  note  specified,  according  to  the  tenor  and  effect  thereof. — 

((Q  See  notes,  Chitiy  on  Bills,  6th  ed.  494,  &o. 


(1)  See  Banks  r.  Camp.  2  Moo,  &.  Scott,  78d. 
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[Here  bisert  the  money  counts,  and  account  stated,  and  common  breach  ;  ok  promis. 
as  there  is  no  privity  of  contrctct  between  endorsee  and  nXaker  of  a  note,     ^^^ 
U  is  not  usual  to  add  any  other  counts,  as  in  the  preceding  forms,] 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  &c.  at  (Lon-  First  in- 
don)  that  is  to  say,  at,  4;c.  made  his  certain  promissory  note  in  writing  hear-  ^^^^ 
ing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day,  and  year  maker  * 
&forcsaid,  and  thereby  then  and  there  promised  to  pay  at  (Messrs.  Drummonds'  where  note 
k  Go's,  Charing-cross,)  (two)  months  after  the  date  thereof,  to  one  E.  F.  or  J^^^^^^* 
order,  the  sqm  of  £ —  for  value  received,  and  then  and  there  delivered  the  lar  place 
said  promissory  note  to  the  said  E.  F.;  and  the  said  E.  F.  to  whom  or  to  whose  (e). 
order  the  payment  of  the  said  sum  of  money,  in  the  said  promissory  note, 
specified,  was  to  be  made,  after  the  making  of  the  said  promissory  note,  and 
l^fore  the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the 
day  and  year  aforesaid,  at,  {venue)  aforesaid  indorsed  the  said  promissory 
note,  by  which  said  indorsement,  he  the  said  E.  F.  then  and  there  ordered  and 
appoiiited  the  said  sum  of  money  in  the  said  promissory  note  specified,  to  be 
paid  to  the  said  plaintiff,  and  then  and  there  delivered  the  said  promissory  note, 
BO  indorsed  as  aforesaid,  to  the  said  plaintiff. "^^  And  the  said  plaintiff  avers,  that 
afterward,  and  when  the  said  note  became  due,  and  payable,  according  to  the 
tenor  and  effect  thereof,  to  wit,  on  the  said day  of in  the  year  afore- 
said, at  the  said  Messrs.  Drummonds  and  Go's,  to  wit,  at,  &c.  (ve?iue)  afore^ 
said,  the  said  promissory  note  was  duly  presented  and  shown  for  payment 
thereof,  and  payment  of  the  said  sum  of  money  therein   specified  was  thpn 
and  there  duly  required,  according  to  the  tenor  and  effect  of  the  said  promis- 
Bory  note,  but  that  neither  the  said  Messrs.  Drummonds  &  Co.  nor  the  said 
de^dant,  nor  any  other  person  or  persons  on  behalf  of  the  said  defendant, 
did  or  would,  at  the  said  time  when  the  said  promissory  note  was  so  present- 
ed and  shown  for  payment  thereof  as  aforesaid,  or  at  any  other  *time  before  or  r  *126  1 
afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
bat  wholly   neglected  and  refused  so  to  do,  of  all  of  which  said  several 
premises  the  said    defendant  afterwards,   to  wit,    on   the  day  and  year 
last  aforesaid,  at,  &c.  {venue)  aforesaid,  had  notice,  by  means  whereof,  and 
by  force  of  the  Statute  in  such  case  made  and  provided,  and  the  said  defend- 
ant then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of 
money  in  the  said  promissory  note  specified,  when  he  the  said  defendant  should 
be  thereunto  afterwards  requested,  and  being  so  liable,  he  the  said  defendant, 
in  consideration  thereof,  afterwards,  to  wit,  on  the  daj  and  year  last  afore- 
said, at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
»id  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  promissory  note  spe- 
cified, when  he  the  said  defendant  should  be  thereunto  afterwards  requested. — 

[Insert  a  count  as  on  a  note  payable  generally,  and  the  common  mojiey 
coufUs,  accounts  stated,  and  breach. 

Second  or 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at  (Lon-  dorsee, 

against 
(«)  See  the  two  forms,  ante,  117,  118,  and  the  notes  which  should  be  observed,  14  East  maker  (1) 
^;  4  Campb.  201;  5  Taunt  30. 

(1)  It  has  been  held  that  a  remote  Indorsee  may  declare  as  the  immediate  indorsee  of  the 
irft  indonee,  or  of  any  intermediate  indorsee,  striking  out  on  the  trial  the  indorsements  not 
■^tet  4  Efl^.  211;  Bo-yley  on  Bills,  114;  Chitty  on  Bills,  8th  edit.  688;  but  from  Stein  v, 
igleau,  1  Gale,  08,  it  would  seem  that  if  plaintiff  wish  to  take  the  benefit  of  any  intermediate 
^'^'>/nKs'%  title,  this  indorsmcnt  most  be  stated. 
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ox  PR0MI8-  doD)  that  is  to  say,  at,  4;c.  (venue)  made  his  certain  promissory  note  in  writ- 
ing, bearing  date  the  day  and  year  aforesaid,  and  thereby  then  and  there  pro- 
mised to  pay,  (two)  months  after  the  date  thereof,  to  one  E.  F.  or  order,  the 
sum  of  £ —  for  value  received,  and  then  and  there  delivered  the  said  promis- 
sory note  to  the  said  £.  F.;  and  the  said  £.  F.  to  whom  or  to  whose  order 
the  payment  of  the  said  sum  of  money  in  the  said  promissory  note  specified 
was  to  be  made,  after  the  making  of  the  said  promissory  note,  and  before  the 
payment  of  tlie  said  sum  of  money  therein  specified,  to  wit,  on  the  day  and 
First  in-     year  aforesaid,  at,  &c.  aforesaid,  indorsed  the  said  promissory  note,  by  which 
dorsement.  gaid  indorsement,  he  the  said  E.  F.  then  and  there  ordered  and  appointed  the 
said  sum  of  money  in  the  said  promissory  note  specified,  to  be  paid  to  one  Gr. 
H.  and  then  and  there  delivered  the  said  promissory  note  so  indorsed,  to  the 
said  G.  H.;  and  the  said  G.  H.  (/;,  to  whom  or  to  whose  order  the  payment 
of  the  said  sum  of  money  in  the  said  promissory  note  specified,  was  by  the 
[  .*127  ]  said  indorsement  directed  to  be  made,  after  the  making  of  the  said  ♦promis- 
sory note,  and  before  the  payment  of  the  said  sum  of  money  therein  specified, 
Second  in-  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  indorsed  the  said  pro- 
doreement.  missory  note,  by  which  said  last-mentioned  indorsement,  he  the  said  G.  H. 
then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  pro- 
missory note  specified,  to  be  paid  to  the  said  plaintiff,  and  tnen  and  there  de- 
livered the  said  promissory  note  to  the  said  plaintiff  (g)  ;  by  means  whereof, 
and  by  force  of  the  Statute  in  such  case  made  and  provided,  the  said  defend- 
ant then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  < 
money,  in  the  said  promissory  note  specified,  according  to  the  said  tenor  and 
effect  of  the  said  promissory  note ;  and  being  so  liable,  he  the  said  defendant, 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  nt, 
&c.  aforesaid,  undertook,  and  then  and  there  faithftilly  promised  the  said  plain- 
tiff to  pay  him  the  said  sum  of  money,  in  the  said  promissory  note  specified, 
according  to  the  tenor  and  effect  thereof. — \^Add  the  usual  money  counts  ac- 
cotnUs  stated^  and  breach,] 

Kiort  in-         And  the  said  G.  H.  {the  payee)  then  and  there   indorsed  and  delivered 
dnrsenient.  ^^iq  gaJd  promissory  note  to  one  J.  K.  who  then  and  there  indorsed  and   de- 
livered the  same  to  the  plaintiff.  {Or  if  the  action  against  payee  or  maker j 
say,  ^^  and  the  said  G.  H.  then  and  there  endorsed  and  delivered  the  said  note  to 
the  said  plaintiff"] 

r  *128  1  [^ After  stating  an  indorsement  to  G.  H.  proceed  asfoUmvs ;]  And  the 
On  «  note  ^^^  defendant,  after  the  said  indorsement  so  made  to  the  said  G.  H.  as  afore- 
indorsed      said,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  paid  to  the  said 

for  residue 

after  part         ( ^ )  A  yariance  between  the  real  name  and  a  count  or  counts  omitting  the  statement  of 

payment      -^Yax  appears  on  the   bill,  is  immaterial;  1  such  indorsements;  4  Esp.  Rep.  211.     <?hit^ 

^^>'  Stark.  47,  as  to  description  and  proof  of  in-  on  Bills,  7th  ed.  859;  Bayl.   174.    In  such 

dorsements,  by  persons  trading  under  a  firm  second  count,  in  order  to  avoid  prolixity,  state 

&c.  see  2  B.  &  R.  281,  (1).  the  indorsement  shortly,  as  in  the  next  piece- 

(y)  If  there  were  other  indorsements  between  dent 
defendant  and  plaintiff,  here  describe  them,         (A)  Tins  concise  mode  of  stating  the  indorse- 

the  same  as  the  second  indorsement.     It  is  ments,  will  in  all  cases  suffice,  and  it  is  usual 

usual  in  the  first  count  to  state  all  the  indorse-  to  adopt  them  in  a  s  cond  count, 
ments  on  the  bill  befi}re  the  plaintiff's  name,         (i)  As  to  the  law,  Chitiy  on  Bills,  7th  edit. 

and  then  if  it  be  apprehended  that  one  or  more  180.    See  precedent,  Pleader's  A.  22. 
of  such  indorsements  cannot  be  prored,  to  add 

(1)  Cochran  v.  Scott,  8  Wend.  229. 
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S.  H.  a  certain  sum  of  money,  to  irit,  10/.  in  part  payment  of  the  said  sum    ov  pbo- 
of  50/.,  in  the  said  note  specified,  and  the  said  G.  H.  afterward,  and  before  ' 

the  payment  of  the  residue  of  the  said  sum  of  50/.,  in  the  said  note  specified, 
or  any  part  thereof,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid, 
i&dorsed  the  said  promissory  note,  and  by  the  said  last  mentioned  indorse- 
ment, the  said  G.  H.  then  and  there  ordered  and  appointed  the  said  residue  of 
the  said  sum  of  money  in  the  said  note  specified,  to  be  paid  to  the  plaintiff, 
and  then  and  there  delivered  the  said  promissory  note  so  endorsed  to  the  said 
plaintiff,  and  by  reason  of  the  premises,  and  by  force  of  the  Statute  in  such 
case  made  and  provided,  the  said  defendant  then  and  there  became  liable  to 
pay  the  said  residue  of  the  said  sum  of  money  in  the  said  promissory  note 
specified  to  said  plaintiff,  according  to  the  tenor  and  effect  of  the  said  promis- ' 
eory  note,  and  the  said  several  iiidorsements  so  made  thereon  as  aforesaid ; 
and  being  so  liable,  the  said  defendant  in  consideration  thereof,  afterwards  to 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  residue  of 
the  said  sum  of  money  in  the  promissory  note  specified,  according  to  the 
tenor  and  effect  of  the  promissory  note,  and  the  said  indorsements  so  made 
thereon  as  aforesaid. — [Add  a  coutit  as  upon  a  note  remaining/  wholly  tm- 
paidj  and  the  commo?i  cotmts.} 

l^A/ier  staling  the  promissory  fiote^  payable  to  one  E.  F.  as  ante,  126,  By  indop- 
proceed  as  foUows  :^ — ^Andthe  said  E.  F.  to  whom  or  to  whose  order  the  ^^^^ 
payment  of  the  said  sum  of  money  mentioned  in  the  said  promissory  note  against 
was  to  be  made  afterwards,  and  before  the  payment  of  the  said  sum  of  money  maker  (4r> 
in  the  said  promissory  note  specified,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  aforesaid,  indorsed  the  said  promissory  note,  and  by  that  endorsement 
the  said  E.  F.  ordered  and  appointed  the  said  sum  of  money  in  the  said  pro- 
missory note  specified  to  be  paid  to  one  G.  H.  in  his  life-time,  since  deceased, 
or  order,  and  then  and  there  delivered  the  said  promissory  note,  so  indorsed  to 
the  said  G.  H.  And  the  said  plaintiff  further  saith,  that  heretofore,  to  wit,  on, 
&e.  {date  of  will  or  about  it)  at,  &c.  aforesaid,  the  said  G.  H.  made  his  last 
will  and  testament,  in  writing,  and  thereby  then  and  there  made  and  appoint- 
ed J.  E.  executor  thereof,  and  *the  saia  G.  H.  afterwards,  to  wit,  on  the  [  *129  ] 
day  and  year  last  aforesaid,  at,  &c,  {venue)  aforesaid,  died,  and  thereupon  the 
bakI  J.  K.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at   &;c. 
aforesaid,  duly  proved  the  said  last  will  and  testament  of  the  said  G.  H.  de- 
ceased, and  took  upon  himself  the  burden  of  the  execution  thereof;  and  the 
said  J.  E.  so  being  executor  of  the  said  last  will  and  testament  of  the  said 
G.  H.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  &c.  aforesaid 
as  sadi  executor  as  aforesaid,  indoi*sed  the  said  promissory  note,  and  by  the 
aaid  last  mentioned  indorsement  appointed  the  said  sum  of  money  in  the  said 
promissory  note  specified,  to  be  paid  to  the  said  plaintiff,  and  then  and  there  • 
delivered  the  said  promissory  note,  so  indorsed  to  the  said  plaintiff;  by  means, 
kc — {State  liability,  atui  promise  to  pay,  as  ante,  127.) 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c.  ®y  ™^^'" 

«  IW^^  i\w    ATI 

wde  his  certain  promissory  note  in  writing,  bearing  date  (a  certain  day  and  adminis- 
trator after 
ik)  A  pcoftrt  of  t]ie  probate  need  not  be         (/)  No  pToKnt  of  tbe  loiters  of  administra-  the  death 
'■■Kfe.    WiOes,  869.    Bee  preoedents,  1  Wentw.     tbn  is  neceesarr,  WiUes,  869;  1  Weutw.  88a  of  payee 
»,  882, 887,  88a.  (0 

Vol.  n.  12 
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OK  PBo-  ygar  therein  mentioned,)  to  wit,  the  same  day  and  year  aforesaid,  and  thcre- 
^otbb!^  by  promised  to  pay,  (twelve  months  after  the  date  thereof,  to  one  E.  F.  or 
order,  the  sum  of  J6—  Yalue  received,  and  tnen  and  there  delivered  the  said 
promissory  note  to  the  said  E.  F.;  and  the  said  plaintiff  in  fact  saith,  that 
after  the  making  of  the  said  promissory  note,  and  before  the  payment  of  the 
said  sum  of  money  therein  specified,  to  wit,  on,  &c,  {the  elate  of  the  letters 
ofadministratiofi,  or  about  ii^,  to  wit,  at,  &c.  {venue)  aforesaid,  the  said  £• 

F.  died  intestate;  and  that  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  aforesaid,  administration  of  all  and  singular  the  goods  and  chat- 
tels, rights  and  credits,  of  the  said  E.  F.  deceased,  at  the  time  of  his  death 
was  granted  to  one  G.  H.  and  the  said  Q.  H.  so  being  such  administrator  as  afore- 
said,  aft;erwards,  and  before  the  payment  of  the  said  sum  of  money  in  the  said 
promissory  note  specified,  to  wit,  on  the  day  and  year  last  aforesaid,  at  &c.  afore- 
said, indorsed  the  said  promissory  note,  by  which  said  indorsement,  he  the  said 

G.  H.  as  such  administrator  as  aforesaid,  then  and  there  ordered  and  appointed 
the  said  sum  of  money  in  the  said  promissory  note  specified,  to  be  paid  to 
the  said  plaintiff,  and  then  and  there  delivered  the  said  promissory  note,  soin- 

f  *180  1  dorsed  as  aforesaid,  *to  the  said  plaintiff;  by  means,  ac. — [^State  the  lia^ 
biliiy,  and  promise  to  pay,  as  anle^  [27.] 

By  the  [After  statement  of  the  note  payable  to  E,  F.  or  bearer,  proceed  as 

notTpays^  Z^^^^^j  05  ante,  115.] — And  the  said  E.  P.  to  whom  or  to  the  bearer  of  the 

bie  to  E.  F.  said  promissory  note,  in  the  payment  of  the  said  sum  of  money  therein  specifi- 

or  bearer    ed,  was  by  the  Same  note  to  be  made  after  the  making  of  the  said  note,  and 

^^'  before  the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the 

day  and  year  aforesaid,  at,  &c.  aforesaid,  duly  assigned  over  and  delivered 

the  said  promissory  note  to  the  said  plaintiff,  who  thereby,  and  then  and 

there  became  and  was  and  still  is  the  la^^ul  bearer  thereof,  and  entitled  to 

receive  and  demand  payment  of  the  said  sum  of  money  therein  specified, 

whereof  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 

at,  &c.  aforesaid,  had  notice  by  means,  Ac. — [State  the  liability  and  pro^ 

mise  to  pay,  accordifig  to  the  tenor,  as  ante,  115,  16.] 

By  bearer  For  that  whereas  the  said  defendants  heretofore,  to  wit,  on,  Ac.  {date  of 
t^  ^S^"  ^^^^)  ^^  ^^  Brighton  Union  Bank,  at  Brighton,  to  wit,  at,  &c.  {venue) 
e?B  note'  made  their  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and 
payable  at  year  therein   mentioned,  to  wit,  the  day  and  year  aforesaid,  and   thereby 

London       ^^^  ^^^  there  promised   to  pay   No. or  bearer,  on   demand,  the 

or  hi^coun-  sum  of  JE there,  that  is  to  say,    at  the  said  Brighton  Union   Bank, 

try,  aver-   or  at  Messrs.  Weston,  Sir  John  Pinhom  &  Go's,  London,  value  received ; 

ring  pre-    ^^^  ^^  ^^^ afterwards,  to  wit,  on  the  day   and   year   aforesaid, 

at  both.  ^'^i  &c.  aforesaid,  became  and  was  the  lawful  bearer  of  the  said  note,  and  en- 
'  titled  to  receive  and  demand  payment  of  the  said  sum  of  money  therein 
specified,  whereof  the  said  defendants,  afl;erwards,  to  wit,  on  the  day  and 
year  aforesaid,  there  had  notice ;  and  the  said  plaintiff  in  fSsu^t  saith,  that 
afterwards  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {venue) 
aforesaid,  the  said  promissory  note  was  duly  presented  to  the  said  Messrs. 
Weston,  Sir  John  Pinhom  and  Co.'s  bankers,  London  aforesaid,  for  payment 
thereof,  according  to  the  tenor  and  effect  of  the  said  promissory  note,  and  pay- 

(m)  The  assignee  may  be  stated  more  ooncisely,  as  ante,  127. 
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iB»t  of  the  said  sum  of  money  in  the  said  promissory  note  specified,  was  then  on  phobos- 
and  there  duly  demanded  and  required ;  yet  neither  the  said  Messrs.  Weston,  ^^ 
Sir  John  ^Pinhom  and  Go.'s  nor  the  said  defendants,  nor  any  person  or  per- 
sons on  behalf  of  the  said  defendants,  did  or  would,  at  the  said  time  when 
psjment  of  the  said  sum  of  money  in  the  said  promissory  note  specified,  was 
80  demanded  as  aforesaid,  pay  the  same,  or  any  part  thereof,  but  wholly  ne- 
deeted  and  refused  so  to  do,  to  wit,  &c.  (ventie)  aforesaid ;  whereof  the  said 
defendants  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had 
notice,  and  the  said  plaintiff  in  fact  further  saith  afterwards,  to  wit.  on  the 
day  and  year  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  the  said  promissory 
note  was  duly  presented  to  the  said  defendants,  to  wit,  at  the  Brighton  Union 
Bank,  according  to  the  tenor  and  effect  of  the  said  promissory  note,  and  pay- 
ment of  the  said  sum  of  money  in  the  said  promissory  note  specified,  was 
then  and  there  duly  demanded  and  required ;  but  that  neither  the  said  defend- 
ants nor  any  other  person  or  persons  on  their  behalf,  did  or  would,  when  pay- 
ment of  the  said  sum  of  money  in  the  said  promissory  note  specified,  was  so 
deoianded  as  last  aforesaid,  pay  the  same,  or  any  part  thereof  but  wholly  ne- 
glected and  refused  so  to  do ;  whereof  the  said  defendants,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  there  had  notice ;  by  means,  &c. — [State  Uq" 
iHiiy^  and  promise  to  pay  on  request^  as  ante,  118  ;  add  a  count  stating 
yresentment  only  at  London  Bank,  and  a  third  count,  stating  presentment 
wfy  at  the  Country  Bank.] 

For  that  whereas  one  E.  F.  {the  maker)  heretofore,  to  wit,  on,  &:c.  at  jj»,vrf  j^. 
(London)  that  is  to  say,  at,  &;c.  {venue)  made  his  certain  promissory  note  in  dorsoe 
vriting,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  tl:e  ^s^^^ 
day  a^  year  aforesaid,  and  thereby  then  and  there  promised  to  pay  at  Messrs.  ^  ^ndor- 
Dnimmonds  and   Co,  bankers,  Charing  Cross  (o),  (two)  months  after  note  paya- 
the  date  thereof  to  the  said  defendant  {p),  or  order,  the  sum  of  £ —  fior  val-  ^^^  at  a 
ne  received  and  then  and  there  delivered  the  said  promissory  note  to  the  said  ^^u^^^ff 
defendant;  and  the  said  defendant,  &c.  [state  indorsement  and  delivery  to 
plaitUiff  *a3  ante,  124]  ;  -and  the  said  plaintiff  avers,  that  afterwards,  when  r  ^iq2  1 
the  said  promissory  note  became  due  and  payable  according  to  the  tenor  and 

efct  thereof,  to  wit,  on  the day  of in  the  year  of  our  Lord . 

aforesaid,  ai  the  said  Messrs.  DrumTnonds  and  Co.  bankers,  at  Chariytg 
Cross  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  the  said  promissory  note 
was  duly  presented  and  shown  for  payment  thereof,  and  payment  of  the  said 
asm  of  money  therein  specified,  was  then  and  there  duly  required,  according 
to  the  tenor  and  effect  of  the  said  promissory  note,  but  that  neither  the  said 
Messrs.  Drummonds  and  Go.  nor  the  said  E.  F.  nor  any  person  or  persons  on 
bdudf  of  the  said  E.  F.  did,  or  would,  at  the  said  time  when  the  said  promis- 
aory  note  was  presented  and  shown  for  payment  thereof  as  aforesaid,  or  at  any 
time  before  or  afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any 
put  thereof,  but  wholly  neglected  and  reftised  so  to  do  {q),  ^of  all  which 
laid  several  premises  the  said  defendant  afterwards,  to  wit,  on  the  day  and 

(n)  If  the  latter,  see  the  precedents  and  *  case  necessary  or  advisable,  unless  the  party 

MiBi,  sate,   117,  and  119.    See  Chitty  on  be  misdescribed  in  the  note;  see  ante,  116,  n. 

KUb,  7th  ediU  492.  (/). 

(o)  If  Dot  payable  at  a  particular  place,         (7)  This  asterisk  is  a  reference  from  the 

•■it  the  irords  in  italics.  next  precedent 

if)  The  rtatement  of  the  addition  is  in  no 
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OX  PE0MI8-  year  last  aforesaid,  at,  &c.  aforesaid,  had  notice  (r) ;  by  means  whereof,  and 
by  force  of  the  Statute  in  such  case  made  and  provid^,  the  said  defendant 
then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money 
in  the  said  promissory  note  specified,  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested ;  and  being  so  liable,  he  the  said  defendant 
in  consideration  thereof,  afterwards  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  afore- 
said, undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
pay  him  the  said  sum  of  money  in  the  said  promissory  note  specified,  when  be 
the  said  defendant  should  be  thereunto  afterwards  fequested. — [  When  (he 
first  count  is  on  a  note,  made  by  memorandum  at  the  foot,  payable  at  a 
particular  place,  add  a  count,  as  on  a  note  payable  generally,  and  toith  a 
short  indorsement,  as  ante,  127,  and  averring  a  presentmetit  to  (he  weaker,  ' 
and  insert  common  counts,  laying  the  day  after  the  note  was  due,  viz. 
counts  for  (he  original  deb(  bedaeen  plaintiff  and  defendant,  the  money 
counts,  account  stated,  and  breach.^ 


[  *133  ] 

First  in- 
dorsee 
Hgainst 
fii*st  in- 
dorser, 
with  aver- 
ment of 
want  of 
effects,  to 
excuse  no- 
tice of  non- 
p.'13'ment 


By  indor- 
see of  a 
note  payiu 
ble  to  bear- 
er thirty 
days  after 
,  sight  de- 
livere  1 
over  by 
the  payee 
to  the  de- 
fendant, 
who  in- 
dorsed it 
to  plain- 
tlfEl 


^[Proceed  precisely  the  same  as  the  last  precedent  to  the  asterisk,  and  then 
proceed  as  follows :] — And  the  said  plaintiff,  avers,  that  at  the  time  of  making 
of  the  said  promissory  note  as  aforesaid,  and  from  thence  until  and  at  the  time 
when  the  same  was  so  presented  and  shawn  for  payment  thereof  as  afbresaid, 
the  said  E.  F.  (the  maker)  had  not  in  his  hands  any  effects  of  the  said  de- 
fendant, nor  had  the  said  E.  F.  received  any  consideration  from  the  said  de- 
fendant for  the  making,  or  paying  the  said  promissory  note,  but,  on  the  con- 
trary, the  said  E.  F.  made  the  said  promissory  note  as  aforesaid,  for  the  ac- 
commodation, and  at  the  special  instance  and  request  of  the  said  defendant ; 
and  the  said  defendant  hath  not  sustained  any  damage  for  or  by  reason  of  his 
not  having  had  any  notice  of  the  non-payment  by  flie  said  E.  F.  of  the  said 
sum  of  money  in  the  said  promissory  note  specified. — {^Conclude  as  in  the 
last  precedent,  frofn  the  asterisk  Jo  the  end.\ 

For  that  whereas  one  E.  P.  heretofore,  to  wit,  on,  Ac.  at  4c.  made 
his  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  and  then  and 
there  delivered  the  said  note  to  one  G.  H.  and  thereby  then  and  there 
promised  to  pay  to  the  said  G.  H.  or  bearer,  the  sum  of  £ —  thirty  days 
aft«r  sight  thereof,  which  said  promissory  note  afterwards,  and  before  the 
payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  aforesaid,  had  been  and  was  delivered  to  the 
said  defendant,  who  was  then  and  there  the  bearer  thereof,  and  entitled 
the  said  sum  of  money  therein  specified ;  and  the  said  defendant,  so  be- 
ing the  bearer  of  the  said  promissory  note,  and  entitled  to  the  said  sum  of 
money  therein  specified,  he  the  saia  defendant,  afterwards,  and  before  the 
payment  of  the  said  sum  of  money  in  the  said  note  specified,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  aforesaid,  indorsed  the  said  promissory  note, 
by  which  said  indorsement,  he  the  said  defendant,  then  and  there  ordered 
and  appointed  the  said  sum  of  money  in  the  said  promissory  note  specified, 


(r)  Under  this  ayerment  plaintiff  may 
show  that  the  defendant  could  not  be  found 
to  give  him  the  notice  in  the  usual  time,  see 
8  B.  &  C.  887. 

(«)  See  the  precedent  on  a  biU  of  exchange 
and  notes,  Chitty  on  Bills,  7th  ed.  506.  15 
East,  216.    12  East,  171.    The    first  count 


should  be  framed  as  ante,  481 ;  and  then  in 
sert  the  above  count,  with  a  short  indorsement, 
to  excuse  ih^  want  of  due  notice  of  ton  pay- 
ment by  maker.  When  the  defendant  could 
not  be  found  to  give  the  notice  in  the  usual 
time,  it  was  held  not  necessary  to  aver  that 
ihct,  8  B.  &  C.  887. 
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to  be  paid  to  the  said  plaintiff,  and  then  and  there  delivered  *the  said  prom-  ov  pro- 
issory  note,  so  endorsed  as  aforesaid,  to  the  said  plaintiff;  and  the  said  plain-  ^q^ 
tiff  in  fact  saith,  that  the  said  E.  F.  afterwards,  to  wit,  on  the  daj  and  jear 
aforesaid,  at,  &c.  aforesaid,  had  sight  of  the  said  note,  that  afterwards,  when 
the  said  note  did  become  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  note  was  presented  and 
shewn  to  the  said  E.  F.,  &c. — {State presentment^  refusal^  notice,  liability j 
and  promise^  as  ante,  132.] 

[To  the  end  of  the  endorsement  to  plaintiff,  as  ajite,  132.]     And  the  Against  In- 
said  plaintiff  avers,  that  afterwards,  when  the  said  promissory  note  became  ^h«ro' 
due  and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  maker 
{day  when  it  became  due)  diligent  search  and  inquiry  was  made  after  the  <^^^  not 
said  E.  F.  at,  &c.  aforesaid  (?/),  and  elsewhere,  to  wit,  at  Ac.  (reni/e)  afore-  ^^^"^ 
said,  in  order  that  the- said  promissory  note  might  be  presented  and  shown  to  note  be- 
the  said  E.  F.  for  payment  thereof,  but  the  said  E.  F.  could  not,  on  such  came  due 
search  and  inquiry,  be  found,  nor  did  the  said  E.   F.  then  or  at  any  time  (^)* 
before  or  since,  pay,  or  cause  to  be  paid,  the  said  sum  of  money  in  the  said 
promissory  note  specified,  or  any  part  thereof,  but  hath  wholly  neglected  so 
to  do,  to  wit,  at,  ac.  aforesaid ;  of  all  which  said  premises  the  said  defend- 
ant afterwards,  to  wit,  on  day  and  year  last  aforesaid,  there  had  notice ;  by 
means,  &c. — [^State  liability,  and  promise  to  pay  on  request,  as  ante,  132. 
Then  add  a  count  averring  a  presentment  for  payment,  refusal  and  no- 
ike  of  non-payment^  as  ante,  132,  and  the  money  counts,  accounts  stated, 
and  breach.] 

For  that  whereas  the  said  defendant,  heretofore,  and  in  the  life-time  of  Bj  a  sur- 
one  E.  F.  since  deceased,  to  ?rit,  on,  &c.  at,  &c.  made  his  certain  promissory  ^^^^■^' 
note  in  writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  maker  (v?) 
wit)  the  day  and  year  aforesaid,  and  thereby  then  and  there  promised  to  pay, 
two  months  after  the  date  thereof,  to  the  said  plaintiff  and  the  said  E.  F. 
since  deceased,  or  their  order,  the  sum  of  X«)0,  for  value  received,  and  then 
and  there  delivered  the  said  promissory  note  to  the  said  plaintiff  and  the  said 
E.  F.  since  deceased ;  by  means  whereof,  and  by  force  *of  the  Statute  in  [  *135  J 
such  case  made  and  provided,  the  said  defendant  then  and  there  became  lia- 
ble to  pay  to  the  said  plaintiff  and  the  said  E.  F.  since  deceased  in  his  life- 
time, the  said  sum  of  money  in  the  said  prdmissory  note  specified,  according 
to  the  tenor  and  effect  of  the  said  promissory  note,  and  being  so  liable,  he  the 
said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there  fiiithfully 
promised  the  said  plaintiff  and  the  said  E.  F.  since  deceased,  in  his  life-time, 
to  pay  them  the  said  sum  of  money  in  the  said  promissory  note  specified, 
acooi^ng  to  the  tenor  and  effect  thereof. — [Add  mofiey  count,  account  stat^ 
erf,  aTid  breach  as  in  the  form  by  a  surviving  partner,  ante,  91,  and  if 
it  be  material  to  give  in  evidence  a  promise  or  acknowledgment  shice  the 
death  of  the  partner  add  counts  cuxordingly,  see  ante,  92.] 

For  that  whereas  the  said  defendant  and  one  E.  F.  since  deceased,  hereto-  Payee 

Against  a 

if)  'See  tbe  jireoedentB  and  notes,  Chitty  on         (to)  See  ante,  91.  n.  (a).  mAker  (x) 

Bilh,  7tii  ttUt  604.    Bay]^,  187;  6  T^unt  (*)  See  ante,  94,  n.  (a).    It  might  bo  de-  ™*''*^  ^  ' 

80;  1  Wentw.  822,  881.  Boribed  as  the  note  of  the  survivor  only,  1  B. 

(»)  The  place  where  the  note  is  payable.  &  A   2^^ 
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MOTES. 


OX  PRO-  fore,  to  wit,  on,  &c.  at,  Ac.  made  their  certain  promissory  note  in  writing, 
bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and 
year  aforesaid,  and  thereby  then  and  there  promised  to  pay,  two  months  af- 
ter the  date  thereof,  to  the  said  plaintiiF  or  order,  the  sum  of  J650,  for  value 
received,  and  then  and  there  delivered  the  said  promissory  note  to  the  said 
plaintiff ;  by  means  whereof,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  said  defendant  and  the  said  E.  F.  since  deceased,  in  his 
life-time,  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said 
sum  of  money  in  the  said  promissory  note  specified,  according  to  the  tenor 
and  effect  of  the  said  promissory  note  ;  and  being  so  liable,  they  the  said  de- 
fendant and  the  said  E.  F.  in  his  life-time,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  <fec.  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said 
sum  of  money  in  the  said  promissory  note  specified,  according  to  the  tenor 
and  effect  thereof — [^Add  money  counts^  account  stated^  and  breach^  against 
stirvimng  partner^  as  atite,  94,  and  if  it  be  tnaterial  to  give  i?i  emdence 
a  promise  or  contract  since  the  death  of  the  partner^  add  comUs  accord- 
ingly^ ante,  94.  j 

r  *136  1      ^{^Commencem,ent  by  husband  and  wife,  ante,  95.] — ^For  that  whereaa 
By  has-      ^^®  ^^  defendant,  heretofore,  and  whilst  the  said  E.  was  sole  and  nnmar- 
band  and    ried,  to  wit,  on,  &c,  at,  &c.  that  is  to  say,  at,  &c.  made  his  certain  pro- 
vriife  on  a    missory  note  in  writing,  bearing  date  a  certain  day  and  year  therein  men- 
ble  tohCT"  ^O'^®^^?  ^^  ^'^^7  the  day  and  year  aforesaid,  and  thereby  then  and  there  prom- 
ivhilat         ised  to  pay,  two  months  after  the  dato  thereof,  to  the  said  E.  now  the  wife 
*ole(y).      of  the  said  A.  B.  (by  her  then  name  and  addition  of  E.   F.)  or  order,  the 
sum  of  £ —  value  received,  and  then  and  there  delivered  the  said  promissory 
note  to  the  said  E. ;  by  means  whereof,  and  by  force  of  the  Statute  in  such 
case  made  and  provided,  he  the  said  defendant  then  and  there  became  li- 
able to  pay  the  said  E.,  whilst  she  was  sole  and  unmarried,  the  said  sum 
of  money  in  the  said  promissory  note  specified,  according  to  the  tenor  and 
effect  of  the  said  promissory  note;  and  being  so  liable,  he  the  said  defend- 
ant, in  consideration  thereof,  aftierwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  E.  whilst  she  was  sole  and  unmarried,  to  pay  her  the  said  sum 
of  money  in  the  said  promissory  note  specified,  according  to  the  tenor  and 
effect  thereof — [Add  count  on  promise  to  the  wife  before  marriage,  as 
directed,  ante,  95.] 

By  an  For  that  whereas  the  said  defendant,  heretofore  and  before  the  intermar- 

executor  ^age  of  the  said  C.  T.  (the  testator)  with  one  Ann  L.  as  hereinafter  men- 
payable  to  tio^®^>  to  wit,  on,  &c.  \date  of  note)  at  (London)  to  wit,  at,  &c.  made  his 
the  Tnfe  of  Certain  promissory  note  in  writing,  bearing  date  the  day  and  year  aforesaid, 
the  testator  and  thereby  then  and  there  promised  to  pay  the  said  Ann  L.  or  order,  on  de- 
manLgeT'  ^^^^  ^^  ®^°*  ^^  — A  together  with  lawful  interest  for  the  same,  value  re- 
she  not  '    ceived,  and  then  and  there  delivered  the  said  promissory  note  to  the  said  Ann 

haying  in- 

/^^  (y)  Bee  Chitty  on  Bills,  7th*  edit  19,  842.  scribed  as  given  to  the  husband,  wifliout  notic- 

^  ''  See  precedent,   post,  168,    on    biU  of  wife,  ing  the  wife,  4  T.  R  616.     See  1  B.  &  A.  218; 

where  husband  married    before    it  fell  due.  Ante,  vol.  i.  179,  aa  to  Joinder  of  Actions,  &c 

Ihe  husband  and  wife  may  join,  2  M.  &  S.  893.  {z)  That  this  action  lies  and  in  this  fbim, 

If  the  husband  sue  alone,  on  a  note  given  to  see  1  B.  &  A.  218. 

the  wife  during  ooverture,  the  note  may  be  de- 
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Ann  L.  while  she  was  sole  and  unmarried ;  and  the  said  plaintiff  avers,  that  ow  rao- 
aderwards,  to  wit,  &c.  {day  of  marriage  or  abotU  t/)  to  wit,  at,  &c.  aforesaid,  ^^^^ 
the  said  G.  T.  intermarried  with  the  said  Ann  L. ;  by  means  whereof,  and  by 
force  of  the  Statute  in  such  case  made  and  provided,  the  said  defendant  then 
and  there  became  liable  to  pay  to  the  said'C.  T.  the  said  sum  of  money  and 
interest  in  the  said  promissory  note  specified,  according  to  the  tenor  and  ef- 
fe^  of  the  said  promissory  note,  and  being  so  liable,  and  the  said  sum  of 
money  in  the  said  promissory  note  specified  being  unpaid,  he  the  said  defend- 
ant, in  consideration  thereof,  afterwards,  and  after  the  said  intermarriage,  to 
vit,  on,  &c.  {any  day  after  the  marriage)  at,  &c.  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  G.  T.  to  pay  him  the  said  sum  of 
money  in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect 
thereof. 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,   Ac.  at,  &c.  By  liua- 
made  his  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  Q^^n**^* 
year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then  and  n^ade  to 
there  delivered  the  said  promissory  note  to  the  said  E.  then  and  there,  and  wife  during 
still  being  the  wife  of  the  said  plaintiff,  and  for  the  use  and  benefit  of  the  said  coverture 
plaintiff;  by  which  said  promissory  note,  he  the  said  defendant  then  and  there 
promised  to  pay,  two  months  after  the  date  thereof,  to  the  said  E.  so  then  be- 
ing the  wife  of  the  said  plaintiff,  or  order,  £50,  for  value  received  by  him 
the  said  defendant ;  by  reason  whereof,  ko. — [State  liability^  and  promise 
to  pay  plaintiff ^  as  ante,  115.] 

[Commencement  against  husband  and  wife,  as  ante,  96.] — For  that  l^^?!^ 
whereas  the  said  £.  heretofore,  and  whilst  she  was  sole  and  unmarried,  to  and  wife, 
wit,  on,  ic.  at)  &c.  made  her  certain  promissory  note  in  writing,  bearing  on  her  note 
&te  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afore-  ^^o'®™*'- 
sakl,  and  thereby  then  and  there  promised  to  pay  two  months  after  the  date  "**^ 
thereof  to  the  said  plaintiff,  or  order,  the  sum  of  J6 —  for  value  received,  and 
then  and  there  delivered  the  said  promissory  note  to  the  said  plaintiff;  by 
means  whereof,  and  by  force  of  the  Statute  in.  such  case  made  and  provided, 
the  said  E.  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said 
ram  of  money  in  the  said  promissory  note  specified,  according  to  the  tenor 
♦and  efiect  of  the  said  promissory  note;  and  being  so  liable,  she,  the  said  E.  [  *137  ] 
in  oonsideration  thereof,  afterwards,  and  whilst  she  was  sole  and  unmarried, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then 
and  there  &ithftilly  promised  the  said  plaintiff  to  pay  him  the  said  sum  of 
money  in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect 
thereof. — [Add  money  counts,  a7id  breach,  as  ante,  97.     Lit.  Ent.  27, 
A  cotoit  ofi  a  promise  after  inarriage  cannot  be  added. — 1  Taunt,  212.] 

[Commencement  by  assignees,  as  afite,  97,] — For  that  whereas  the  said  By  assign- 
defendant,  heretofore,  and  before  the  said  E.  F.  became  a  bankrupt,  to  wit,  f^  ?J  * 
on,  tc.  {date  of  note)  at,  &c.  made  his  certain  promissory  note  in  writing,  again^^^* 
hearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  maker  of  » 
jear  aforesaid,  and  thereby,  (twelve)  months  after  the  date  thereof,  promised  "|^*®'  IW*- 
to  pay  to  the  said  E.  F.  or  order  £ —  value  received,  and  then  and  ther^  de-  banJmipt 

(a)  See  ante,  n.  (y)  preceding  page.  ees  and  joinder  of  action,  &c.  and  anta,  yoL  L 

(6)  See  ante,  98,  at  to  suit  against  assign-     46,  ISL 
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05  PROMI&.  livered  the  said  promissory  note  to  the  said  E.  F. ;  by  reason  whereof,  and 
ikSeI  ^y  ^^^^  ^^  *^®  Statute  in  such  case  made  and  provided,  the  said  defendant 
then  and  there  became  liable  to  pay  to  the  said  E.  R  the  said  sum  of  money 
in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect  of  the 
said  promissory  note ;  and  being  so  liable,  he  the  said  defendant,  in  consider- 
ation thereof,  afterwards,  and  before  the  said  E.  F.  became  a  bankrupt,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  E.  F.  to  pay  him  the  said  sum  of  money  in  the 
said  promissory  note  specified,  according  to  the  tenor  and  effect  of  the  said 
promissory  note. — [Add  ctnaits  on  the consideiation  of  the  note  and  money 

[  *138  ]  couf^Sj  ^and  account  stated^  on  promises  to  the  bankrupt^  and  breach^  as 
ante,  98 ;  and  if  it  be  material  to  give  in  evidence  any  debt,  promise,  or 
achtmoledgemetitj  since  the  bankruptcy^  add  counts  accordingly,  see  ante, 
99.J 

By  the  — —  (to  wit)     A.  B.  and  G.  D.  stewards  and  trustees  of  a  certain  Friend- 

truste<M  of  ij  Society,  commonly  called held  at,  &c.  {according  to  the  fart)  com- 

•ocie^  (c).  pl*^^  ^^  ^.  F.  being,  &c.  For  that  whereas  the  said  society  was  and  is  a  so- 
ciety, established  according  to  a  certain  act  of  parliament,  made  and  passed 
in  the  10th  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth, 
intituled,  "An  Act  to  consolidate  and  amend  the  laws  relating  to  Friendly 
•  Societies ;  and  that  before  the  making  the  promises  and  undertakings  herein- 
after mentioned,  to  wit,  on,  <Src.  all  the  rules,  orders  and  regulations,  under 
which  the  said  society  was  thereafter  to  be  governed,  were  duly,  and  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  provided,  exhibited, 
confirmed,  and  filed  at  the  General  Quarter  Sessions  of  the  Peace,  holden  at, 
&c.  on,  &c.  (rf)  to  wit,  at,  &c.  And  whereas  also,  heretofore,  to  wit,  on, 
&c.  {(late  of  note)  at,  &c.  aforesaid,  the  said  defendant  made  his  certain 
promissory  note  in  writing,  bearing  date  a  certain  day  and  year  therein  men- 
tioned, to  wit  the  day  and  year  last  aforesaid,  and  thereby  then  and  there 

promised  to  pay  to  one and  the  rest  of  the  society  held  at,  Ac.  {as  in 

note)  the  sum  of — /.  and  in  one  month's  notice  to  pay  the  principal,  or  any  part 
thereof;  which  said  promissory  note  was  so  made  for  the  use  and  benefit  of  the 
said  society  and  then  and  there  belonged  to  the  same ;  and  by  force  of  the  Sta- 
tute in  such  case  made  and  provided,  became  and  still  is  vested  in  the  said 
plaintii&,  as  such  stewards  and  trustees  as  aforesaid,  for  the  use  and  benefit  of 
the  said  society ;  and  whereby,  and  by  force  of  the  Statute  in  such  case  made 
and  provided,  he  the  said  defendant  then  and  there  became,  and  was,  and  still 
is,  liable  to  pay  to  the  said  plainti%,  as  such  stewards  and  trustees  as  aforesaid, 
the  said  sum  of  money  in  the  said  note  specified,  and  interest  thereon  as  afore- 
said, according  to  the  tenor  and  efiect  of  the  said  promissory  note ;  and  being 
so  liable,  he  the  said  defendant,  in  consideration  thereof,  afterwsirds,  to  wit, 
on  the  day  and  year  last  aforesaid,  at,  Ac.  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintifl^,  then  and  there,  and  still  being 
stewards  and  trustees  of  the  said  society  as  aforesaid,  as  such  stewards  and 
trustees  to  pay  them  the  said  sum  of  money  in  the  said  note  specified,  and 
r  «X89  1  ^tef^t  thereon,  according  to  the  tenor  and  ^effect  of  the  said  promissory 

(e)  The  statute  now  in  force  relatiTe  to  these         (</)  Ocure  must  be  taken  that  this   oorres* 

societies  is  the  10  Geo.  4.  o.  66.    The  prior  acts  ponds  with  the  caption  or  style  of  the  Seseiona. 

were  the  88  Geo.  8.  c.  54.  s.  10;  85  Geo.  8.  c  When  the  action   is  sustainable,   though  the 

111;  49  Geo.  8.  o.  125;  59  Geo.  8.  c.  128.  s.  rules  of  the  society  have  not  beenoonfirmed  at 

7;   See  15  Yes.  280;  6  Yes.  441,  802,  9a  Quarter  Sessions,  see  5  B.  &  A.  769. 
Bum.  J.  tit  Frendly  Societies. 
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note ;  and  the  said  plaintiffii  aver,  that  afterwards  to  wit,  on  the  day  and  year  ^^  promis- 
last  aforesaid,  at,  &c.,  they  the  said  plaintiflfe  so  being  such  stewards  and  trus-     jf^^^ 
tees  as  aforesaid,  gave  one  month's  notice  to  the  said  defendant  to  pay  the 
said  principal  money  of,  &c.  and  then  and  there  requested  the  said  defendant 
to  pay  to  them  the  said  plaintiffs,  as  such  trustees  as  aforesaid,  for  the  use 
and  benefit  of  the  said  society,  the  said  sum  of  money  in  the  said  note  speci- 
fied, and  interest  thereon,  according  to  the  tenor  and  effect  of  the  said  prom- 
issory note.     And  whereas,  also,  the  said  society  being  so  established,  that  Second 
all  the  rules,  orders,  and  regulations  of  the  said  society  having  been  so  exhib-  <»ufit. 
ited  and  confirmed,  and  filed  at  the  General  Quarter  Sessions  aforesaid,  the 
said  defendant,  heretofore,  to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  made 
his  certain  other  promissory  note  in  writing,  bearing  date,  &c.  {^setting  out 
note  as  before^  which  said  last-mentioned  promissory  note  was  so  made  for 
the  use  and  benefit  of  the  said  society,  and  belonging  to  the  same,  and  by 
force  of  the  Statute"became,  and  was,  and  still  is,  vested  in  the  said  plaintiffs, 
as  such  stewards  and  trustees  as  aforesaid,  for  the  use  and  benefit  of  the  said 
society ;  and  thereby,  and  by  force  of  the  Statute  in  such  case  made  and  pro- 
vided, the  said  defendant  then  and  there  became,  and  was  liable  to  pay  to  the 
said  plaintiffs,  as  such  trustees  as  aforesaid,  the  said  sum  of  money  in  the  said 
last-mentioned  promissory  note  specified,  and  interest  thereon  as  aforesaid, 
according  to  the  tenor  and  effect  of  the  last-mentioned  note ;  and  being  so  li- 
able, he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on, 
&c.  at,  &c.  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
ti&,  so  then  and  there,  and  still  being  stewards  ana  trustees  of  the  said  soci- 
ety, as  such  stewards  and  trustees,  to  pay  them  the  said  sum  of  money  in  the 
last-mentioned  note  specified,  according  to  the  tenor,  &c.  (^averment  of  re- 
qtiest  and  notice^  as  in  the  first  count,)   And  whereas,  also,  the  said  defend-  ^^^"''* 
ant  afterwards,  to  wit,  on,  &c.  at,   &;c.  aforesaid,  was  indebted  to  the  said  money  lent 
society  in  the  sum  of  — L  for  so  much  money  by  the  said  society,  before  that  by  the 
time,  lent  and  advanced  to  the  said  defendant  at  his  special  instance  and  re-  ^<^^^^- 
quest ;  and  being  so  indebted,  he  the  said  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  un- 
dertook, and  then  and  there  faithfully  promised  the  said  plainti&,  as  such 
stewards  and  trustees  as  *aforesaid,  to  pay  them  for  the  use  and  benefit  of  [  *140  Y 
the  said  society,  the  said  sum  of  — /.  last-mentioned,  whenever  afterwards  he 
the  said  defendant  should  be  thereunto  afterwards  requested,  {other  common 
counts  similar  to  the  last,  and  breach,  as  follows  ;) — Yet  the  said  defend- 
ant contriving  to  deceive  and  defraud  the  said  society  in  this  behalf,  hath  not 
IIS  yet  paid  the  said  plainti£&,  or  either  of  them,  for  the  use  and  benefit  of 
the  said  society,  or  otherwise,  the  said  sums  of  money,  or  any  part  thereof, 
although  so  to  do,  he  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at,  &q.  aforesaid,  was  requested  by  the  said  plaintiffi,  as 
such  stewards  and  trustees  as  aforesaid,  but  to  pay  the  same,  or  any  part 
thereof,  he  the  said  defendant,  hath  hitherto  wholly  refused,  and  still  doth  re- 
vise, To  the  damage  of  the  said  plaintifis,  as  such  stewards  and  trustees  as 
aforesaid,  of  — /.  and  therefore  they  bring  their  suit,  &c. 

[Commencement  by  executor  or  administrator,  as  ante,  101.] — For  that  tor  or  aoT 
whereas  the  said  defei^ant,  heretofore,  and  in  the  life-time  of  the  said  E.  F.  ministnu 
since  deceased,  to  wit,  on,  Ac.  at,  Ac.  made  his  certain  promissory  note  in  ^^  ^L^' 

maker  (<) 
(«)  As  to  Actions  bj  and  against  ezeoutors,  see  ante,  rol.  L  12. 
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ON  PBo-  writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  tbe 
"  oTK^^  same  day  and  year  aforeaaid,  and  thereby  then  and  there  promised  to  pay  two 
months  after  the  date  thereof,  to  the  said  E.  F.  or  order,  the  sum  of  60/.  for 
value  received ;  by  means  whereof,  and  by  force  of  the  Statute  in  such  case 
«  made  and  provided,  he  the  said  defendant  then  and  there  became  liable  to  pay 
to  the  said  E.  F.  the  said  sum  of  money  in  the  said  promissory  note  specifieo, 
according  to  the  tenor  and  effect  of  the  said  promissory  note ;  and  being  so 
liable,  he  the  said  defendant,  in  consideration  thereof,  afterwards,  and  in  the 
life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  afore- 
said, undertook,  and  faithfully  promised  the  said  E.  F.  to  pay  him  the  said 
sum  of  money  in  the  3:iid  promissory  note  specified,  according  to  the  tenor 
and  effect  of  the  Siiid  note. — [Add  counts  on  the  consideration  of  the  notc^ 
and  all  the  money  counts^  and  accmint  stated^  laying  the  promises  to  the 
deceased^  and  conclude  with  the  breach  at  suit  of  an  ea;ipador,  and  profert, 
as  ante,  110,  or,  the  breach  at  snit  of  an  administrator,  and  prof ert^  as 
ante,  110.  If  it  be  material  to  jn'ove  a  promise  since  the  death,  add 
counts  accordingly.] 

By  exccu-        [Same  as  in  the  last  precedent,  to  the  words  ^^to  the  damage,  <J*c."  at 
min?stni-'    ^^'^  ^''^'  9/  ^^'^  breach,  and  theft  jyroceed  as  follows :']     And  also  for  that 
tor  on  pi»o-  whereas  the  said  defendant,  heretofore,  *and  in  the  life-time  of  the  sjtid  E.  F. 
niise  since   to  wit,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  made  his  certain  other  prom- 
^  '^?v  ^       issory  note  in  writing,  bearing  date  the  day  and  year  last  aforesaid,  and  thereby 
I  *141  1  ^'^^^  ^^^  there  promised  to  pay,  two  months  after  the  date  thereof,  to  the  said  E. 
F.  or  order,  the  sum  of  50/.  for  value  received,  and  then  and  there  delivered  the 
said  last-mentioned  promissory  note  to  the  said  E.  F. ;  by  means  whereof,  and  by 
force  of  the  Statute  in  that  case  made  and  provided,  the  said  defendant  then  and 
there  became  liable  to  pay  to  the  said  E.  F.  the  said  sum  of  money  in  the  said 
last-mentioned  promissory  note  specified  according  to  the  tenor  and  effect  of  thesaid 
last-mentioned  promissory  note ;  and  being  so  liable,  and  the  sum  of  money 
in  the  said  last-mentioned  note  specified,  being  and  remaining  wholly  unpaid 
and  unsatisfied,  he  the  said  defendant,  in  consideration  thereof,  afterwards, 
and  after  the  death  of  the  said  E.  F.  to  wit,  on,  i'c.  (j/)  at,  &c.  aforesaid,  un- 
dertook, and  then  and  there  faithfully  promised  the  said  plaintiff  as  executor, 
(or  "flr5  administrator  as  aforesaid  ^^)  to  pay  him  the  said  sum  of  money 
in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect  thereof. 
[Add  other  common  counts,  as  directed  ante,  102,  and  conclude  with  pro^ 
fert  of  probate,  as  ante  102,  or  letters  of  administiation,  as  ante,  110.] 

Tlie  like  in      [Proceed  to  the  end  of  the  note,  a?id  liability  and  promise  to  pay  fesiaior, 
f°nn**stat-  ^^  ^'*'^'  ^^^>  and  then  as  follows:] — And  the  said  plaintiff  in  fact  says, 
m%  tlie       that  after  the  making  of  the  said  note,  and  before  the  payment  of  the  sum  of 
pixjbate.      money  therein  specified,  to  wit,  on  the  day  and  year'  aforesaid,  at,  &c.  afore- 
said, the  said  R  F.  died,  having  duly  made  and  published  his  last  will  and 
testament  in  writing,  and  thereby  constituted  and  appointed  the  said  plaintiff 
executor  thereof,  after  whose  death,  and  before  the  payment  of  the  said  srjn 
of  money  in  the  said  note  specified,  to  wit,  on  the  day  and  year  aforesaid, 

(/)    As  to  this  oonnt,  see  8  Enst,   409;  express  promise  since  the  death,  ns  it  eubject4 

Whiles*  Rep.  20.    Some  precedents  state  the  the  plaintiffs  to  coets,  see  9  B.    &   Cras,    16&i 

proving  the  will  formally,  as  aute,  129,  180,  Ante,  102,  n.  (s). 

and  post,  next  precedent     It  is  dangerous  to  (^)  Some  day  just  befbre  the  commenccmcnl 

iuscrt  this  count  unless  there  has  been  some  of  the  action. 
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al,4c.  aforesaid,  the  said  plaintiff  duly  proved  the  said  last  will  and  testar    ^^  ™^ 
meat  of  the  said  E.  F.  and  took  upon  himself  the  burden  of  the  execution     jjo^^^g 
diereof,  of  all  which  said  several  premises  the  said  defendant  afterwards,  to 
vit,  on  the  daj  and  year  aforesaid,  at,  &o.  aforesaid,  had  notice ;  and  there- 
upon the  said  defendant,  in  consideration  thereof,  then  and  there,  and  before 
the  payment  ^of  the  said  sum  of  money  in  the  said  note  specified,  to  wit,  on  [  '*^142  1 
the  day  and  year  aforesaid,  at  &c.  aforesaid,  undertook,  and  then  and  there 
fikithfiuly  promised  the  said  plaintiff,  as  executor  as  aforesaid,  to  pay  him  the 
said  som  of  money  in  the  said  note  specified,  wjien  he  the  said  defendant 
should  be  thereunto  afterwards  requested. — [Add  cou?Us  as  directed  in  the 
last  precedefii.] 

[For  commencement  agabist  executors  and  administrators^  ante^  106,  ^*^^4*i^ 
112.] — ^For  that  whereas  the  said  E.  F.  in  his  life-time,  to  wit,  on,  &c.  at,  executor  or 
&c  made  his  certain  promissory  note  in  writing,  bearing  date  a  certain  day  administi.u 
lad  year  therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  and  ^^^fo^™*^- 
thereby  then  and  there  promised  to  pay,  two  months  aft;er  the  date  thereof,  to 
the  said  plaintiff,  or  order,  the  sum  of  50/.  for  value  received ;  by  means 
Thereof,  and  by  force  of  the  Statute  in  such  case  made  and  provided,  the 
l^d  E.  F.  in  his  life-time,  then  and  there  became  liable  to  pav  to  the  said 
pltintiS'the  said  sum  of  money  in  the  said  promissory  note  specified,  accord- 
ing to  the  tenor  and  effect  of  the  said  promissory  note,  and  being  so  liable, 
he  the  said  E.  F.  in  his  life-time,  in  consideration  thereof,  afterwsuxls,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and 
there  fiuthfiillj  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money 
in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect  of  the 
said  promissory  note. — [  Then  add  counts  on  the  consideration  of  the  note, 
and  the  money  counts,  on  promises  of  the  deceased,  and  a  breach  against 
an  executor,  as  ante,  106,  and  agauist  an  administrator,  as  ante,   112. 
If  it  he  material  to  give  in  evidence  a  promise  of  admission  of  defendant 
mce  the  death,  add  accounts  accordingly^  and  which  r/uiy  be  framed 
nearkf  as  in  the  last  precedent.] 


♦n.   ON  CHECKS.  [  *143  ] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  {date  of  ^^  P^yee 
rJteek)  at,  4;c.  {venue)  according  to  the  usage  and  practice  of  merchants,  against 
nide  bis  certain  draft  or  order  in  writing,  for  the  payment  of  money  com-  drawer 
m»ly  called  a  check  on  a  banker,  bearing  date  a  certain  day  and  year  there-  ^*^ 
in  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then  and  there  directed 
the  Baud  draft  or  order  to  certain  persons  by  the  names,  style,  and  firm  of 
MttBTB.  E.  F.  and  G.  H.  {as  in  check),  and  thereby  then  and  there  required 
the  said  Messrs.. E.  F.  and  G.  H.  to  pay  to  the  said  plaintiff  or  bearer  60/. 
tnd  then  and  there  delivered  the  said  draft  or  order  to  the  said  plaintiff;  and 
the  said  plaintiff  avers,  that  after  the  making  of  the  said=*^  draft  or  order,  and 
before  the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the 
day  and  year  aforesaid,  at,  Ac.  {venue)  aforesaid,  the  said  draft  or  order  was 
prcieiitea  and  shown  to  the  said  Messrs.  E.  F.  and  G.  H.  for  payment  thereof, 

'   (k)  8n  Chitiy  on  Bills,  7t]i  edit  822,  51 ;  See  Form,  id.  406.    See  a  recent  tbrm  in  Mills 
••  Oddy,  8  DowL  722. 
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OK  CHECKS,  according  to  the  said  usage  and  practice  of  merchants,  and  they  were  then 
and  there  requested  to  pay  the  said  sum  of  money  thevein  specified,  according 
to  the  tenor  and  efiect  thereof;  but  that  the  said  Messrs.  E.  P.  and  G.  H.  did 
not,  nor  would,  at  the  same  time  when  the  said  draft  or  order  was  so  shown  and 
presented  to  them  for  payment  thereof  as  aforesaid,  or  at  any  time  afterwards, 
pay  tbe  said  sum  of  money  therein  specified,  or  any  part  thereof,  but  then 
and  there  wholly  neglected  and  refused  so  to  do,  whereof  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {vent^)  aforesaid, 
had  notice ;  by  means  whereof  the  said  defendant,  then  and  there  became  lia- 
ble to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  ihe  said  draft  or 
order  specified,  when  the  said  defendant  should  be  thereunto  afterwards  re- 
quested; and  being  so  liable,  the  said  defendant,  in  consideration  thereof,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  plaintiff  to*  pay  him  the  said  sum 
of  money  in  the  said  draft  or  order  specified,  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested. 

[  ♦144  ]  *For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  (date 
Ry  bearer  of  check)  at,  &c.  {venue)  according  to  the  usage  and  practice  of  mer- 
cf  a  check  chants,  made  his  certain  draft,  or  order,  in  writing,  for  the  payment  of 
5^^^  money  commonly  called  a  check  on  a  banker,  bearing  date  a  certain  day 
and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then 
and  there  directed  the  said  ^raft  or  order  to  certain  persons,  by  the  name, 
style,  and  firm  of  Messrs.  &;c.  {as  in  check),  and  thereby  then  and  there 
requested  the  said  Messrs.  &c.  to  pay  to  one  E.  F.  or  bearer,  50L  and  then 
and  there  delivered  the  said  draft  or  order  to  the  said  E.  F. ;  and  the  said  E. 
F.  to  whom,  or  to  the  bearer  of  the  said  draft  or  order,  the  payment  of  the 
said  sum  of  money  therein  specified,  was  thereby  directed  to  be  made, 
after  the  making  of  the  said  draft  or  order,  and  before  the  pajrment  of  the 
said  sum  of  money  therein  specified,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  {venue)  aforesaid,  duly  transferred,  assigned,  and  delivered  the  said 
draft  or  order,  to  the  said  plaintiff,  who  thereby  then  and  there  became  and 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  the  lawful  bearer  (i) 
thereof,  and  entitled  to  the  payment  of  the  said  sum  of  money  therein  speci- 
fied, and  the  said  plaintiff  avers,  that  after  the  making  of  the  said,  &c. — \_As 
ifi  the  last  precedent,  from  the  asterisk  to  the  end.] 


""miS^jr       ni.  ON  INLAND  BILLS  OF  EXCHANGE  {/). 

[Commencement  tn  K.  B.,  C  jr.,  or  Exchequer,  as  dv^ected  as  auie^ 
tt"\n^ac-  ^^  ^^  ^^'1 — ^^^  ^*^  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  <fcc. 
ceptor,  on  {doie  of  bill)  at,  &c.  (place  where  hill  dated)  {l),  that  is  to  say,  at,  Ac. 
a  bill  ac-     (venue)  according  to  the  usage  and  custom  of  merchants,  from  time  immemo- 

cepted  gen- 

defe^Uint        ^^^  Aooording  to  the  form  and  observations  (Ac)  Tbe  notes  in  Uie  preceding  precodenta 

or  his       '   ^  ^ills.  v.  Oddj,  8  Dowl.   722  and  726,  it  on  promissory  notes  will,  for  the  most  part«  bo 

acrcnt  (k^    b^^^^^^  ^  ^^  ^  delivery  to  the  pUtintilF,  here  nseftil  and  applicable. 

^     ^  ^'  without  averring  that  he  is  the  bearer.  {I)   This  however  is  not  necessary  in   ease 

(j)  The  Pleader  should  observe  that    the  of  an  inland  bill,     d  Campb.  804;  Chitty  on 

following  Precedents  on  bills  are  framed  up-  Bills,  7th  edit  486,  n.  (d);    Baylcy,  175. 

on  bills  as  usually  drawn — ^bat  bills  frequent-  If  the  biU  be  drawn  at  Dublin  in  Ireland,  it 

ly  vary  in  form,  and  in  such  c^ses  care  should  should  be  so  stated,  2  B.  &  A.  801;  1  B  ^  GL 

be  taken  not  to  follow  the  above  precedents  too  16;  2  D.  Jt  R.  15.  S.  C. 
closely  for  fear  of  variance. 
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rial  used  and  approved  of  within  this  kingdom,  made  his  certain  bill  of  *ex-  ^^  inlaito 
change,  in  writing,  bearing  date  the  same  day  and  year  aforesaid,  (^n)  and  ^^^J^ 
then  and  there  directed  the  said  bill  of  exchange  to  the  said  defendant  (n), 
i&d  thereby  and  then  and  there  requested  the  said  defendant  (o),  {two) 
DKHiths  after  the  date  thereof,  to  pay  to  the  said  plaintiiBT,  or  his  order,  the 
sum  of  £50  ip)  for  yalue  received  {q)  ;  which  said  bill  of  exchange  the 
aid  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &;c. 
(venue)  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said  usage 
and  custom  of  merchants  (r) ;  by  means  whereof,  and  according  to  the  said 
laage  and  custom  of  merchants,  the  said  defendant,  then  and  there  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of  jnoney  in  the  said  bill  of 
exchange  specified,  according  to  the  tenor  and  e%ct  of  the  said  bill  of  ex« 
ebmge,  and  of  his  said  acceptance  thereof;  and  being  so  liable,  he  the  said 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on,  &c.  aforesaid,  at, 
&C.  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, according  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of 
his  said  acceptance  thereof — [Insert  counts  upon  the  consideration  of  the 
hiU  beiweeti  the  plat  fit  iff  and  defendant,  and  all  the  tfoney  counts, 
count  for  interest,  account  stated,  and  breacti,  laying  the  day  after  the 
biU  was  due,  and  Just  before  the  action  was  commenced,] 

For  that  whereas  the  plaintiff,  heretofore,  to  wit,  on,  Ac.  {t)  at,  &c.  accord-  The  like  on 
inff  to  the  nsaire  and  custom  of  merchants,  ♦made  his  certain  bill  of  exchange,  *  ^^^^  ^^ 

in  writing  bearing  date  by  mistake  the day  of A.  D.         ■  but  ^^  (,?  . 

then  and  there  meant,  intended,  and  understood  by  the  said  plaintiff  and  the  r  ^146  1 
said  defendant  to  be  dated  on  the  said,  &c.  (u)  and  then  and  there  directed 
the  said  bill  of  exchange  to  the  said  defendant,  and  thereby  then  and  there 
requested,  Ac. — IProceed  as  ustiol.] 

[State  the  biU  payable  to  drawer* s  order,  and  the  acceptance,  as  ante,  By  drawer 
144,  and  then  proceed  as  follows :] — And  the  said  plaintiff  avers  that  he  ^^  *  Jj}^» 
hath  not,  at  any  time  since  the  making  of  the  said  bill  of  exchange,  hitherto  hf/oider^ 
nMide  any  order  for  the  payment  of  the  said  sum  of  money  in  the  said  bill  of  with  aTcr- 
exchange  specified,  or  any  part  thereof,  to  any  other  person  or  persons  whom-  ™«'^*  *J>** 
•Dcver,  whereof  the  said  defendant,  afterwards,  when  the  said  bill  of  ex-  ^^^ . *  v* 
diange  became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to 
wit.  at,  Ac.  had  notice,  by  means  whereof,  Ac. — [State  liability,  and prom^ 
ise  to  pay,  according  to  the  tenor  and  effect  of  the  bill,  as  ante,  145.] 


im)  If  the  bill  has  no  date,  or  it  be  donbt- 
Ibl,  onit  the  words  "  bearing  date,*'  &c.  6  M. 

(a)  Thoogh  naul,  it  is  not  necessary  to 
•tete  the  address  of  the  bill  in  an  action 
■CaiBiA  the  acceptor,  nnless  he  is  misdescrib- 
•dtlia«n,ante,  116,n.(/).  8  J.  B.  Moore,  91. 

(9)  The  (fireetion  to  the  deflendant  need  not 
be  Botieed.    8  J.  B.  Moore,  91.  8  Taunt  789, 

ip)  9t»  mte,  116,  n.  (/). 

(a)  £ee  mtc,  116,  n.  (^>,  as  to  irhat  if  a 
wvaee.  The  statement  of  the  deliTery  to 
tbe  aeeeptor  is  nnteehnical  in  an  action  against 
Um,  bat  not  demurrable,  6  East«  476. 

(r)  ^acceptance  by  agent  may  be  describ- 


ed as  made  by  the  party  himself,  2  Campb.  604. 
If  the  acceptance  do  dated  on  a  day  aifferent 
to  the  date  of  the  biU,  it  should  be  deeoribcd 
accordingly.  By  the  1  and  2  Geo.  4.  c.  78, 
an  inland  bill  must  be  accepted  by  imting 
the  acceptance  on  the  ihce  of  the  bill,  but 
there  is  no  necessity  for  stating  in  the  d»« 
claration  that  it  was  so  accepted.  6  Bingh* 
629. 

(s)  See  ftmn  and  notes,  ante  117. 

(O  This  is  to  be  the  real  day. 

(u)  The  flmt-mentioned  day. 

(it)  Though  this  averment  is  sometimes  in« 
troduced,  it  is  unnecessary,  6  East,  476,  2 
Bmith.  48.  Bayl  190.  Chitty  on  BUls,  7th 
edit.  400.  n.  {g 
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ON  ixLA^D      [^5  iji  the  precedent,  ante^  144,  to  the  stcUemefit  of  the  acceptance^  Cir- 
ixc^^E.  ^'*^^^^^»  ^'*<^  ^^^*  proceed  as  follows:'] — Which  said  bill  of  exchange  the 
Drawer       ^^^^  defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c 
against  ac  (vetiue)  aforesaid,  upon  sight  thereof  accepted,  according  to  the  said  usa^e 
ceptor  on  a  ^q(J  custom  of  merchants,  payable  at  (Sir  James  Esdaile  and  Co.'s  bank* 
bloaTa"^    ers,  London,  as  in  the  bill;)  and  the  said  plaintiff  avers,  that  afterwards, 
l>articalar   and  when  the  said  bill  of  exchange  become  due  and  payable  according  to 
place,  (x).  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  (y)  at,  {z)  the  said  Sir  James 
[  *147  ]  Esdaile's  *and    Co.   bankers,  London,  aforesaid,  that  is  to  say,  at,  &c. 
{venue)  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown 
for  payment  thereof,  according  to  the  said  usage  and  custom  of  merchants, 
and  payment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange  specified^ 
was  then  and  there  required ;   but  that  neither  the  said  'Sir  James  Esdaile 
and  Co.  (a)  nor  the  said  defendant,  nor  any  person  or  persons  on  behalf  of 
the  said  defendant,  did  or  would,  when  the  said  bill  of  exchange  was  so  pre- 
sented  and  shown  for  payment  as  aforesaid,  or  at  any  time  before  or  afterwards, 
pay  the  said  sum  of  money  therein  specified,  or  an7  part  thereof,  but  then 
and  there  wholly  nedected  and  refused  so  to  do,   of  all  which  said  several 
premises  the  said  deiendant  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  i^vemie^  aforesaid,  had  notice ;  by  means  whereof,  and  according  to 
the  said  usage  and  custom  of  merchants,  he  the  said  defendant  then  and  there 
became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  when  he  the  said  defendant  should  be  thereunto  af- 
terwards requested ;  and  being  so  liable,  he  the  said  defendant,  in  considera- 
tion  thereof,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &o. 
{venue)  aforesaid,  undertook  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, when  he  the  said  defendant  should  be  thereunto  afterwards  requested. — 
[Add  a  COU7U  on  a  bill  as  accepted  generally  as  atite  145  and  all  the  com- 
mo7i  cotmts  as  there  directed,] 

On  a  biU  For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &;c.  {date  of 
P*y^«  ^  bill)  at  London,  {place  where  made)  that  is  to  say,  at,  Ac.  {venue)  made 
person  and  t^^ir  Certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  afore- 
returncd  said,  and  then  and  there  directed  the  said  bill  of  exchange  to  the  said  defend- 
to  and  ^j^^s,  and  then  and  there  requested  the  said  defendants,  two  months  after  the 
by  dramr  ^^  thereof,  to  pay  to  ["  Messrs.  James  Atkins  and  Co."  <w  m  bill,]  or  or- 
{b),  der,  the  sum  of  X50,  for  value  received,  and  then  and  there  delivered  the 

[  *148  ]  «aid  bill  of  ♦exchange  to  the  said  [Messrs.  James  Atkins  and  Co.]  which 


(x)  See  the  notes  to  the  precedent,  post 
150.  Sometimes  the  declaration  is  drawn,  as 
post,  150.  Seealflo  ante,  117,  18;  Since  the 
1st  August,  1S21,  this  count,  it  should  seem, 
would  be  of  no  avail,  unless  the  bill  be  accept- 
ed at  a  particular  place,  and  the  words  **  only, 
and  not  elsewhere  or  otherwise'*  be  introduc- 
ed. 1  &  2  Geo.  4.  c  78,  and  as  to  what  is  not 
a  spei!.ial  acceptance  within  the  Statute,  see 
Chittjon  Bills,  8  edit  822;  Selby  o.  Eden,  8 
Bing.  611;  11  Moore,  511;  Favle  v.  Bird,  6 
Bar.  &  Cres.  581;  2  Car.  &  F.  803;  Turner 
V  Hayden,  4  Bar  &  Cres.  1 ;  Ry,  &  Mood,  215. 
If  a  bill  be  accepted  in  the  terms  of  the  act, 
then  it  is  esHnttal  to  aver  a  presentment  ao* 


oordingly,  Gibb  v,  Mather,  1  Moo.  &  Soott, 
887. 

{y)    The  day    the  biU   became    due,  soe 
anto,  118,  n.  (j?),  as  to  mistalie  in  this  re 
spect 

(«)  See  ante,  115,  n.  (c).  It  need  not  be 
stated  the  bill  was  presented  to  the  bankeist 
id,  ^^ 

(a)  ThciMBkpc^ecessity  for  denying  a 
non-paymcntiy  fhe^M^kers.      8  M.  &  S.  73. 

(6)  See  precedent,  l^entw.  292,  §.  When 
the  drawer  sues  on  a  bill,  payable  to  a  third 
person,  in  order  to  show  his  mterest  therein, 
it  is  neccssaiy  to  state  that  it  was  dishonored, 
and  tak«n  np  and  paid  by  the  plaintiff 
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flaid  hill  of  exchange  the  said  defendant  afterwards,  to  wit,  on  the  day  and  ^^  iwI'Aki) 
jeor  aforesaid,  at,  &;c.  (venue)  aforesaid,  upon  sight  thereof,  accepted,  ac-  ^cuanqe. 
cording  to  the  said  usage  and  custom  of  merchants ;  and  the  said  plaintifis 
aver  that  afterwards,   and  when  the  said  hill  of  exchange  became   due  and 
payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  {the  day  it 
fdl  due)  to  wit,  at,  &c,  aforesaid,  the  said  bill  of  exchange,  so  accepted  as 
aforesaid,  was  presented  and  shown  to  the  said  defendant,  for  payment  there- 
of, according  to  the  said  usage   and  custom  of  merchants ;  and  the  said   de- 
fendants were  then  and  there  requested  to  pay  the  said  sum  of  money  there- 
in specified,  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and 
of  their  said  acceptance  thereof ;  but  that  the  said  defendant  did  not,  nor  would 
at  the  said  time  when  the  said  bill  of  exchange  was  so  presented  and  shown 
to  them  for  payment  thereof  as  aforesaid,  or  at  any  time  before  or  after-    . 
waids,  pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof,  but 
then  and  there  wholly  neglected  and  refused  so  to  do,  and  thereupon  after- 
▼ards,  to  w^it,  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c.  {vefiue) 
aforesaid,  the  said  bill  of  exchange  was  returned  to  the  said  plaintiff  for  non- 
payment thereof;  and  the  said  plaintiffs,  as  drawers  of  the  said  bill  of  ex- 
change were  then  and  there  called  upon,  and  forced  and  obliged  to  pay,  and 
did  then  and  there  pay  to  the  said  James  Atkins  and  Go.  (c)  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  whereof  the  said  defendants  af- 
terwards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (vejiue^  afore- 
gaid,  had  notice ;  by  means  whereof,  and  according  to  the  said  usage  and  custom 
of  merchants,  they,  the  said  defendants,  then  and  there  became  liable  to  pay 
to  the  said  plaintil^,  the  said  sum  of  money  in  the  said  bill  of  exchange  spe- 
cified, when  they  the  said  defendants  should  be  thereunto  afterwards  request- 
er!; and  being  so  liable,  they  the  said  defendants,  in  consideration  thereof,  af- 
terwards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintifi&  to  pay 
them  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  when 
they  the  said  defendants  should  be  thereunto  afterwards  requested. — [^Add 
common  counts ^  as  directed  in  the  last  precedent,^ 

[After  stating  the  biU  payable  at  one  month,  proceed  as  follows  : —  Against 
Whidi  said  bill  of  exchange,  the  said  defendant  afterwards  to  wit,  on  the  day  acceptor, 
and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  upon   sight  thereof,  accepted,  ceptance 
payable  two  months  after  the  date  of  the  said  bill ;  by  means  whereof,  and  ac-  varying  as 
cording  to  the  said  usage  and  custom  of  merchants,  he  the  said  defendant  Jjl^,^™^^ 
then  and  there  became  liable  to  pay  the  said  sum  of  money  in  the  said  bill  i^m  ^^^^ 
of  exchange  specified,  according  to  the  tenor  and  effect  of  his  said  acceptance 
of  the  said  bill  of  exchange ;  and  being  so  liable,  he  the  said  defendant,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
ftc  aforesaid,  undertook,  and  ♦then  and  therq  faithfully  promised  the  said  [  *149  ] 
plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, according  to  the  tenor  and  effect  of  his  said  acceptance  thereof. — [Add 
a  count  as  ona  genej'al  acceptance,  a^ite,  144.] 

[State  the  drawing  of  the  bill,  as  ante,  144  and  then  proceed  asfol-  against 

acceptor, 

(c)  If  to  My  other  holder,  state  fee*  accord-     Chitty  on  Bnia,  7th  ecL  180  to  182.    It  is  neo-  on  an  ac- 

fc^.  essary  to  declare  specially,  4  Compb.  176;  1  ceptance 

{d)  See  a  precedent,  1  Wentw.  241).  Marsh.  176.  payable  on 

(«)    Aa  to  a   conditional    acceptance.  Bee  » «>°^;'»: 

'^  genoy(c). 
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hw3 :] — Which  said  bill  of  exchange  he,  the  said  defendant,  afterwards,  to 
03f  iKLAUD  ^itj  on  the  day  and  year  aforesaid,  at,  &c.  {v€7it4e)  aforesaid,  upon  sight 
KxcuANGE.  tli^reof,  accepted,  according  to  the  said  usage  and  customs  of  merchants,  pay- 
able (when  he,  the  said  defendant,  should  have  received  the  second  payment 
of  the  prize-money  payable  to  one  6.  H.  as  an  officer,  and  port)  of  the  crew 
•    of  a  certain  ship  or  vessel  called  the  Gypsy,  {as  m  (he  bill,)    And  the 
said  plaintiff  in  fact  saith,  that  the  said  defendant  did  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  receive  the  second  pay- 
tnent  of  the   prize  money  aforesaid,  amounting  in  the   whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of — /.  {the  account^  or  etiou^h  to  cover 
ity)  of  lawful  money  of  Great  Britain ;  by  means  whereof,  &;c. — [State  lia- 
Inlity,  and  promise  to  pay,  on   requesty   as  ante^   146,    147|    and  the 
money  counts,  account  stated,  and  breach,^ 

Payee  For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  {date  of  bill,)  at 

against       [London,]  that  is  to  say,  at,  &c.  {venue)  according  to  the  usage  and  custom 
a^generai^"  of  merchants,  from  time  immemorial  used  and  approved  of  within  this  king- 
accepUDoe.  dom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day 
and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  thereby 
then  and  there  requested  the  said  defendant  (/)  (two)  months  after  the 
date  thereof^  to  pay  to  the  said  plaintiff  {g)  or  order,  the  said  sum  of  £ — 
for  value  received,  and  then  and  there  delivered  the  said  bill  of  exchang    to 
the  said  plaintiff  {h),  which  said  bill  of  exchange  the  said  defendant,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &o.  {venue)  aforesaid,  upon 
sight  thereof,  according  to  the  said  usage  and  custom  of  merchants  -,  by  meaoa 
[  ♦ISO  ]  *  whereof,  Ac. — [State  liability  and  promise,  as  ante,  144,  145.     As  there 
is  not  in  general  any  cofUract  between  the  payee  and  the  acceptor,  except 
that  founded  on  the  bill,  it  is  not  usual  to  add  more  than  the  common 
money  counts,  count  for  interest,  account  staied,  and  breach,^ 

By  a  payee      For  that  whereas  certain  persons,  by  and  under  the  names,  style,  and  firni 

drawn  w    of  Jonathan  Dubbins  and  Co.  {or,  ''by  and  under  the  style  and  description 

a  firm,  or    of  the  Iron  Company, ""i  {as  in  the  bill)  heretofore,  to  wit,  on,  <fec.  {date  of 

by  one  of    bill,)  at,  &c.  according  to  the  usage  and  custom  of  merehants,  fit)m  time  im- 

Mj-mers  in  ni6™<>rial  used  and  approved  of  within  this  kingdom,  made^their  certain  bill 

name  of     of  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  thereby 

firm.  then  and  there  requested,  &c. — [Proceed  as  visual,  and  the  makers  may  be 

described  throughout  as  "said  drawers  of  the  said  bill  of  exchange." — [Ji 

is  not  necessary  to  state  the  names  of  tlie  jxuties  to  a  bill  of  exchavge^ 

unless  they  be  plaintiffs  or  defenda7its.     It  is  not  necessaiy  to  state  tkiU 

one  partner  drew  or  indorsed  for  himself  and  co-partJiers,  but  it  may  be 

stated  that  all  drew  or  indorsed.     2  Campb,  604.  4  Campb.  78. 

On  aim        For  that  whereas  one  E.  F.  (or  the  said  defendant,)  heretofore,  to  wit, 

drawn  by    qjj^  ^^^  ^t,  Ac.  by  one  G.  H.  then  and  there  being  his  agent  in  that  behalf, 

^  ^^^       according  to  the  usage  and  custom  of  merchants,  from  time  immcinoriul  used 

and  approved  of  within  this  kingdom,  made  his  cert  lin  bill  of  exchange  in 

writing,  bearing  date  the  day  and  year  aforesaid ;  Ac.  Ac.  (//  is  not  Juces 

(/)  It  is  nnneoessary  to  state  a  direction  to,  tion  of  the  p'lyee,  ante,  115,  note  (  O* 
or  address  of,  the  acceptor.    Ante,  page  145,  {h)  This  allegation,  though  usual,  i«  not 

note  {h),  oe^ary.    Ante,  1  i5,  note  (e ) . 

(y)  It  is  not  necessary  to  state  the  descrip- 
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stay  to  notice  the  agency  ;  ii  mag  be  stated  that  the  jyarty  himself  drew,  on  inland 
2  Campb.  604.  12  Mod,  846.  1  H.  Bl  818.  6.  T.  R.  669.  Bayl  175.  ^J^^L 
Ckkty  on  BUls,  1th  ed.  489,  n.  (6.)]. 

For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  Ac.  at  (London,)  that  Payee 
is  to  say,  at,  ifec.  {vtnue)  according  to  the  usage  and  custom  of  merchants,  JJ^jJ^  ^f 
from  time  immemorial  used  and  approved  of  within  this  kingdom,  made  his  a  bill  pay- 
certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid,  able  at  a 
and  thereby  then  and  there  requested  the  said  defendant,  (two)  months  after  ^^^"j^' 
the  date  thereof,  to  pay  to  the  said  plaintiiT,  or  order,  bill  of  exchange  to  the 
said  plaintiff  which  said  bill  of  exchange  the  said  defendant  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  upon  sight 
thereof,  accepted,  according  to  the  usage  and  custom  of  merchants,  payable 
at  Sir  James  Esdaiile^s  and  Co.  bankers,  Lombard  street,  London,  {as  in  the 
iUL)     And  the  said  plaintiff  avers  that  afterwards,  and  when  the  said  bill 
of  exchange  became  due  and  payable  according  to  the  tenor  and  effect  thereof, 
to  wit,  on,  &c.  (day  when  if  feU  due)  to  wit,  at  the  said  Sir  James  £s- 
daile's  and  Go.  bankers,  in  Lombard-street,  London,  aforesaid,  that  is  to  say, 
al,  Jte.  {vefiue)  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and 
shown  fiyr  payment  thereof,  according  to  the  usage  and  custom  of  merchants, 
and  payment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange  specified, 
was  then  and  there  duly  required :  but  that  neither  the  said  Sir  James  £s- 
daile  and  Co.  nor  the  said  defendant,  nor  any  other  person  or  persons  on  be- 
half of  the  said  defendant,  did  or  would,  when  the  said  bill  of  exchange  was 
so  presented  and  shown  for  payment  thereof  as  aforesaid  or  at  any  time  be- 
fore or  afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any  part 
AffKot  bat  then  and  there  wholly  neglected  and  reftised  so  to  do  (k)  of  all 
vhieh  said  several  *preraises  the  said  defendant  aft:erwards,  to  wit,  on  the  [  *151  \ 
day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  had  notice  (l) ;  by  Liability, 
means  whereof,  and  aocoixling  to  the  said  usage  and  custom  of  merchants,  the  ?»^  P">™- 
said  defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  on  request 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  when  he,  the  said 
defendant,  should  be  thereunto  afterwards  requested,  and  being  so  liable,  he, 
tiie  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day 
and  year  hat  aforesaid,  at,  &c.  (venue)  aforesaid,  undertook,  and  then  and 
ihert  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money 
in  tiie  said  bill  of  exchange  specified,  when  he  the  said  defendant  should  be 
tiiereunto  afterwards  requested. — [Insert  a  cotmt,  stating  that  the  defend- 
ani  accepted  the  bUl  generally^  as  ante,  144,  a7id  then  add  aU  the  money 
eetuUs,  interest,  account  stated,  and  breach.] 

*{Sttite  the  biU  and  acceptance  precisely  as  in  the  last  precedent,  and  [  *152  ] 
then  state  Uaiility,  and  promise  to  pay,  according  to  the  tenor  and  effect  The  like  in 
of  the  bill,  as  ante,  145,  afid  then  proceed  as  follows ;] — And  then  said  ^^^z  Jj^, 
^intiJT  avers,  that  afterwards,  to  wit,  on,  kc  at  the  said  Sir  James  Es- 
dule*s  uid  Co.  bankers,  Lombard-Street,  London,  aforesaid,  to  wit,  at,  &c. 

(O  As  to  this  ibnn»  see  ante,  146,  note  (x)  payment  to  the  particular  place,  and  see  the 

wee  1  Manh.  80.     6  Taunt  844;  8  Campb.  next  precedent ;  see  also  ante,  146,  note  (z). 
4€a.     It  aboald  seem  not  to  be  necessary  to         (/)    The  averment  of  notice,  it  seems,  is 

mver  or  pwe  that  the  acceptor  had  notice  of  unnecessary.    See  8  Campb.  261. 
fSktt  Alumor,  8  Cam|^.  261 .  (m)  See  notes  to  the  last  precedent,  and  8 

(It)  According  to  8  M.  &  a  150,  it  should  M.  &  S.  150;  8  Campb.  261;  and  ante,  146 

wtmt  tbmt  it  is  not  necessi^ry  to*  aver  a  non-  note  (s). 
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OH  nvLAND  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown  for  pay- 
Excj^oL  ™^^^  thereof,  according  to  the  said  usage  and  custom  of  merchante,  and  pay- 
ment of  the  said  sum  of  money,  in  the  said  bill  of  exchange  specified,  was 
then  and  there  duly  required. — [Add  counts  as  directed  in  the  last  prece* 
dent,] 

First,  For  that  whereas  one   E.  F.  heretofore,  to  wit,  on,  &c.  {date  of  bUl) 

^^J^'^wf  at  (London)  that  is  to  say,  at,  Ac,  (vcn«c)  according  to  the  usage  and 
indoreeT^  custom  of  merchants,  from  time  immemorial  used  and  approved  of  within 
against  ac-  this  kingdom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a 
ceptor  on  a  certain  diy  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid, 
oeptoace"^  and  thereby  then  and  there  requested  the  said  defendant,  (two)  months  after  the 
date  thereof,  to  pay  to  one  G.  H.  or  order  the  sum  of  — /.  for  value  received, 
and  then   and  there  delivered  the  said  bill  of  exchange  to  the  said  G.  H. 
which  said  bill  of  exchange  the  said  defendant,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &o.  {venue)  aforesaid,  upon  sight  thereof  accept- 
First  in-     ed  according  to  the  usage  and  custom  of  merchants.     And  the  said  G.  H. 
dorsement  ^o  whom  or  to  whose  order  the  payments  of  the  said  sum  of  money  in  the 
said  bill  of  exchange  specified,  was  to  be  made  after  the  making  of  the  said 
bill  of  exchange,  and  before  the  payment  of  the  said  sum  of  money  therein 
specified,  to  wit,  on  the  day  and  year  aforesaid  (w),  at,  kc.  {venue)  aforesaid, 
according  to  the  said  usage  and  custom  of  merchants,  indorsed  the  said  bill  of 
exchange,  by  which  said  indorsement  he  the  said  G.  H.  then  and  there  or- 
dered and  appointed  the  said  sum  of  money,  in  the  said  bill  of  exchange 
L'^^ISS  ]  specified,  to  be  paid  to  one  I.  K.  and  then  and  there  delivered  the  said  ^bill  of 
cond  in-  exchange  so  indorsed  as  aforesaid,  to  the  said  I.  K.  {a).      And  the  said  I. 
dorsement  jj^^  ^  whom  or  to  whose  Order  the  payment  of  said  sum  of  money,  in  the 
said  bill  of  exchange  specified,  was  to  be  made  after  the  making  of  the  said 
bill  of  exchange,  and  before  the  payment  of  the  said  sum  of  money  therein 
specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 
according  to  the  said  us^ge  and  custom  of  merchants,  endorsed  the  said  bill  of 
exchange,  by  which  said  last-mentioned  indorsement,  he,  the  said  I.  K.,  then 
and  there   ordered  and  appointed  the  said  sum  of  money,  in  the  said  bill  of 
exchange  specified,  to  be  paid  to  the  said  plaintijBT,  and  then  and  there  deliver- 
ed the  said  bill  of  exchange,  so  indorsed  as  last  aforesaid,  to  the  said  plaintiflT, 
(p);  by  means  whereof,  5rc. — (State  liability,  and  promise  to  pay  plaintiflT, 
according  to  the  tenor  and  effect  of  the  bill,  as  ante,  845.     If  both  indorse- 
ments cannot  be  proved,  add  a  count  stating  plaintiff  to  be  first  indorsee,  with 
a  short  indorsement,  as  post,  154.     And   add  the  money  counts,  interest,  ac- 
count stated,  and  breach.] 

First,  For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  {date  of  6t7/)  at, 

8ea>Md,  or  ^^  [place  where  made)  that  is  to  say,  at,  A:c.  {venue)  according  to  the  us- 
indorseo  ^0  ^^d  custom  of  mercnarfts,  from  time  immemorial,  used  and  approved  of 
against  ao-  within  this  kingdom,  made  his  certain  bill  of  exchange  in  writing,  bearing 

ceptor, 

■where  bill 

is  payable        (w)  If  the  indorsement  be  dated  on  a  dif-         (p).  If  the  plaintiff  be  a  sabseqnent  indor- 

at  a  par-      fnetd  day  to  the  date  of  the  oill,  state  the  see,  add  a  third,  or  other  indorsem^t,  like  (ha 

ticular         day  accordingly,  but  even  this  is  not  neces-  second. 

place  (9).     sATy.  (g)  As  to  the  averments  of  present  ment 

(0-)  If  the  plaintiff  be  first  indorsee,  he  is  and  notice,  see  notes  to  the  precedents,  ante, 

to  be  described  accordingly;  and  the  second  in-  146,  note  (c).  150,  1.    The  declaration  may 

dorsement  is,  of  coarse,  not  to  be  stated.  be  framed  in  another  form,  as  ante,  151,  2. 
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date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afore-  ^^  inland 
said,  and  thereby  then  and  there  requested  the  said  defendant,  (two)  months  e^oelakge. 
after  the  date  thereof,  to  par  to  one  G.  H.  or  order,  the  snm  of  £ —  for  val- 
ue received,  and  then  and  there  delivered  the  said  bill  of  exchange  to  the 
said  G.  H.  which  said  bill  of  exchange  the  said  defendant,  afterward,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  upon  sight  thereof, 
accepted,  according  to  the  said  usage  and  custom  of  merchants,  payable  at 
Sir  James  Esdaile's  and  Go.  bankers,  Lombard-street,  London;  {as  in  the 
iill)  and  the  said  G.  H.  to  whom  or  to  whose  "border  the  said  sum  of  money,  [  *154  ] 
in  the  said  bill  of  exchange  specified,  was  to  be  paid,  after  the  making  of  the 
said  bill  of  exchange,  and  before  the  payment  of  the  said  sum  of  money 
therein  specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {veyiue) 
aforesaid,  according  to  the  said  usage  and  custom  of  merchants,  endorsed  the 
said  bill  of  exchange,  by  which  said  endorsement,  he,  the  said  G.  H.  then 
and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified,  to  be  paid  to  the  said  plaintiff(r) ;  and  the  said  plaintiff  avers, 
that  aftierwards,  and  when  the  said  bill  of  exchange  became  due  and  payable, 
according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  to  wit,  at  the  said 
Sir  James  Esdaile's  and  Go.  bankers,  Lombard-street,  London,  aforesaid,  that 
is  to  say,  at,  &a  (^venue)  aforesaid,  the  said  bill  of  exchange  was  duly  pre- 
sented and  shown  for  payment  thereof,  according  to  the  usage  and  custom  of 
merchants,  and  payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  was  then  and  there  duly  required ;  but  that  neither  the  said  Sir 
James  Esdaile  and  Co.  nor  the  said  defendant,  or  any  person  or  per- 
sons on  behalf  of  the  said  defendant,  did  or  would,  when  the  said  bill 
of  exchange  was  so  presented  and  shown  for  payment  thereof  as  afore- 
said, or  at  any  time  before  or  afterwards,  pay  the  said  sum  of  money  therein 
specified,  or  aiuy  part  thereof,  but  then  and  there  wholly  neglected  and  re- 
fused so  to  do,  of  all  of  which  said  several  premises,  the  said  defendant,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at  &c.  (vefiue)  aforesaid,  had 
notice ;  by  means  whereof,  &c. — [Stctie  the  liability,  and  promise  to  pay  on 
request  J  as  ante,  147,  and  then  add  a  count  on  the  bill  as  accepted  gener- 
ally,  as  ante,  144,  stating  tlie  endorsement  concisely,  as  below,  and  then 
add  the  money  counts,  count  for  interest,  account  stated,  and  breach.] 

[In  a  secofid  or  subsequent  count  on  the  same  bill  it  is  advisable,  in  order  Short  in- 
to  avoid  unnecessary  prolixity  and  expense,  to  state  the  indorsements  doraementi 
concisely  thus :] — ^And  the  said  E.  F.  then  and  there  indorsed  and  delivered 
the  said  last-mentioned  bill  of  exchange  to  G.  H.  who  then  and  there  indorsed 
and  delivered  the  same  bill  to  one  I.  K.  who  then  and  there  indorsed  and  de- 
livered the  same  bill  to  the  said  plaintiff. 

And  the  said  person  so  using  the  name,  style,  and  firm  of  G.  H.  and  Go.  Indorse- 
{or,  and  the  said  G.  H.  and  Co.)  to  whom  *or  to  whose  order  the  said  sum  of  ^^^  ^^ 
money  in  the  said  bill  of  exchange  specified,  was  so  directed  to  be  paid  as  r  *255  i 
aforesaid,  afterwards,  and  before  the  payment  of  the  said  sum  of  money  in 

(r)   If  plaintiff  be  wcond  indoraee,'  state  78;  2  Campb.  604,  as  to  statement  and  proof 

file  second  indorsement,  as  in  the  last  prece-  of  indorsement  being  made  by  i>er8ons  using  a 

dent  firm.    2  Dow.  &  Ry.  281 ;  1  B.  &  C.  146.    A 

(«)  It  is  not  necessary  to  state  that  one  part*  yarianoe  in  the  description  of  indorser's  name, 

jier  indorsed  for  himself  and  co-partners»  It  is  sometiqMB  inunateriaL    1  9taric.  47. 
it  may  be  stated  that  all  indorsed,  4  Campb. 
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ON  iKL^ND  the  said  bill  of  exchange  cmecified,  to  wit,  on  the  daj  and  year  aforesaid,  at, 
&c,  {venue)  aforesaid,  indorsed  the  said  bill  of  exchange,  according  to  the 
said  usage  and  custom  of  merchants,  and  by  that  indorsement  then  and  there 
ordered  and  appointed  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  to  be  paid  to  the  said  plaintiff,  and  then  and  there  deUvered  the 
said  bill  of  exchange,  so  indorsed,  to  the  said  plaintiff 

Indorse-  And  the  said  E.  F.  to  whom  or  to  whose  order  the  payment  of  the  said 
meDt  byan  sum  of  money  in  the  said  bill  of  exchange  specified,  was  by  the  said  bill  of 
^^'^^^^>'  exchange  to  be  made  after  the  making  of  the  said  bill  of  exchange,  and  before 
the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  aforesaid,  by  one  6.  H.  then  and  there  being  his 
agent  in  that  behalf,  indorsed  the  said  bill  of  exchange,  according  to  the  tui- 
age  and  custom  of  merchants,  by  which  said  indorsement  he  the  said  £.  F. 
then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  bill 
of  exchange  specified  to  be  paid  to  the  said  plaintiff,  and  ^en  and  there  de- 
livered the  said  bill  of  exchange,  so  indorsed  as  kust  aforesaid,  to  the  said 
plaintiff 

By  indor-        The  cases  upon  this  subject  are  collected  in  Bailey  on  BiUsj  22  and  23, 

^oTa^biu'  ^*-  *•  ^*'^^y  ^  ^^  "^^^  edUian,  64, 66,  Selw.  N.  P.  287.  1  Campb. 
pnyftbie  to'  130  a?ul  180.  The  result  of  the  decision  seems  to  be,  that  the  holder 
the  order  niay  recover  against' ttie  drawer  or  acceptor,  or  other  party  aware  at  the 
of  a  ficti-  ^£^jg  ^1^^  ^f^  payee  was  fictitious,  upon  a  count  on  the  bill  stating  U  to 
to!  a^mst  have  been  payable  to  bearer,  or  on  the  counts  for  nrnney  had  and  recewed; 
dniwer  or    see  Vere  V.  Lewis,  3    T.  R.  183.     Minet  v.  Gibson,  8   T.  R.  481.     1 

"^v^  to'the  ^^'*-  ^^'  ^^^'  ^^^**  ^'  E'^'^ll  *1  ^«»-  ^^-  313.  Bennett  v.  Far- 
fiictf  ^  w«//,  1  Campb,  130  a7id  180,  where  see  the  form  af  other  special  counts. 
r  *X56  ]  ^^  other  forms,  1  Wenlw.  267,  270. 

By  indor-  The  modes  of  declaring  at  the  suit  of  an  indorsee  of  an  executor  or  ad* 
see  of  an  ministrator,  may  be  collected  from  the  precedents  on  promissory  notes  • 
Smr^''''  a/i^e,  128,  129,  140,  141, 142;  and  see  1   WefUw.  387. 

trator. 

Partial  in-  The  mode  of  Stating  a  partial  indorsement  of  a  bill  of  exchange,  toitt 
dorsement  j^  ^f^  same  as  in  the  case  of  a  promissory  note,  ante,  128. 

Payee  [Commencement  as  directed  ante,  115.] — For  that  whereas  the  said  de- 

against  fendant,  heretofore,  to  wit,  on,  &c.  at  London,  that  is  to  say,  at,  Ac.  aocord- 
dl^auu'of"  ing  to  the  usage  and  custom  of  merchants,  fix)m  time  immemorial  used  and" 
acceptance  approved  of  within  this  kingdom,  made  his  certain  bill  of  exchange,  in  writ* 
W'  ing,  bearing  date  the  day  and  year  aforesaid,  and  then  and  there  diivected  the 

said  bill  of  exchange  to  one  £  F.  (by  name  and  addition  of  Mr.  E.  F.  Mer« 
chant.  Tower  Hill,  London)  by  which  said  bill  of  exchange,  he,  the  said  de- 
fendant, then  and  there  requested  the  said  £.  F.  (two)  months  after  the  date 
thereof,  to  pay  to  the  said  plaintiff,  or  order,  the  sum  of  — /.  for  yalue  re- 
ceived, and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said 

(0  Thia  fbrm,  though,  sometimes  adopted,  7th  «dit  196  to  240.    8  edit  870  to  879.     ft 

is  not   necessary;  it  may  be  stated  that  the  is  no  plea,  that  a  reasonable  time  between  th« 

principal  indorsed  without  noticing  the  agent  dishonor  and  plea  had  not  elapsed.  8iggers  «. 

2  Campb.  694;  4  Campb.   78;  Ante,  117,  n.  Lewis,  1  Crompt  M.  &  Roes.  870,  overruling 

(a).  Walker  v.  Barnes,  1  Manih.  Eep.  86;  6  Iktint. 

(tf )  As  to  this  count,  see  Chitiy  on  Bills,  240.  8  East.  48L 
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phintiffi  Ancf  the  said  plaintiff  avers,  that  afterwards,  and  before  the  pay-  «»  i^i^^w 
meat  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  to  wit,  excuakos. 
on,  tc.  (w),  at  Tower  Hill,  London,  aforesaid,  to  wit,  at,  &c.  aforesaid,  (a), 
the  said  bill  of  exchange  was  presented  and  shown  to  the  said  £.  F.  for  his 
iooeptance  thereof  according  to  the  usage  and  custom  of  merchants,  and  the 
Slid  E.  F.  was  then  and  there  required  to  accept  the  same ;  but  that  the  said 
E.  F.  did  not,  nor  would,  at  the  said  time  when  the  said  bill  of  exchange 
was  80  presented  and  shown  to  him  for  his  acceptance  thereof^  as  aforesaid, 
or  at  any  time  afterwards,  accept  the  same,  or  pay  the  said  sum  of  money 
therein  specified,  or  any  part  thereof,  but  then  and  there  wholly  neglected 
and  refused  so  to  do*,  of  all  which  said  several  premises,  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  ^aforesaid,  [  *157  ] 
had  notice  (y) ;  by  means  whereof,  &c. — [Siaie  ItabU'Uy^  and  promise  to 
pay  on  request,  as  ante,  151,  and  if  the  drawer  had  no  effects  in  hands  of 
drawee^  and  notice  of  tion-acreptance  cannot  be  proved,  add  a  count  like 
the  fieri  precedent,  and  convhide  with  counts  on  the  considercUion  of  the 
hii,  and  the  money  counts,  account  stated,  and  hreach,\ 

[First  count  same  as  the  last  precedent,  second  count  same  as  the  last.  The  like 
to  the  asterisk,  and  then  proceed  as  follows  :^ — And  the  said  plaintiff  with  aver- 
avers,  that  at  the  time  of  the  making  of  the  said  last-mentioned  bill  of  ex-  ^^^^^^^ 
change,  and  from  tfaenoe  until,  and  at  the  t'me  when  the  same  was  so  pre-  had  no  eu 
aented  and  shown  to  the  said  E.  F.  for  his  acceptance  thereof  as  aforesaid,  he  ^^^  '^^ 
the  aaid  E.  F.  had  not  in  his  hands  any  effects  of  the  said  defendant,  nor  had  ^^/J). 
he  received  any  consideration  from  the  said  defendant  for  the  acceptance  or 
payment  by  him  the  said  E.  F.  of  the  said  last-mentioned  bill  of  exchange, 
nor  hath  the  said  defendant  sustained  any  damage,  by  reason  of  his  not  hav- 
ing bad  notice  of  the  non-acceptance  by  the  said  £.  F.  of  the  said  last-men- 
tioDed  bill  of  exchange ;  of  all  which  said  several  premises  he  the  said  de- 
fendant, afterwards,  to  wit.  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  had  no- 
tice ;  by  means,  &c.-^[iSSfa^e  liabilitf/,  ajid  promise  to  pay  on  request,  as 
ante,  151.] 

[Comfnencentent  as  directed  ante,  115.] — ^For  that  whereas  the  said  de-  Payee 
fiiadant^  b^etofore,  to  wit,  on,  &c.  {date  of  bill)  at  London  (place  where  against 
fiwife,)  that  is  to  say,  at,  Ac.  {venue)  according  to  the  usage  and  custom  ^^^J  of** 
of  merchants,  from  time  immemorial  used  and  approved  of  within  this  king-  payment, 
don,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day  where  bill 
and  rear  therein  mentioned,  to  wit,  the  day  and  year  aforesaid  (a),  and  ^^^[^ 
diereoy  then  and  there  requested  one  E.  F.  (^two)  months  afi^er  the  date 
thereof,  to  pay  to  the  said  plaintiff,  or  order,  the  sum  of — /.  for  value  re* 
eeived,  and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said 
pkintifl^  which  said  bill  of  exchange  the  said  E.  F.  afterwards,  to  wit,  on  the 


(«)  Tbe  dmj  of  preKntment;  but  the  pre- 

m  (Uj  m  not  materiaL 

(x)  The  venae  in  the  action. 

(f )  Under  thui  aTerment  plaintiff  may 
defendant  ooald  not  be  fbnnd  to  give  him 
ftenotiee  ia  tihensoal  time.  8  B.  ft  C.  887. 

(«>  As  to  this  count  see  Chitty  on  Bills, 
7th«4itioa,  505»  8th  edit.  866  to  868,  468  to 
'12,  and  notes;  16  £sst,  48. 

<•)  It  does  not  seem  to  be  neeessaiy  to 


state  the  direetion  to,  or  addition  of,  the 
drawee,  and  as  a  Tarianoe  would  be  fiital,  it 
is  better  omitted.  It  seems  to  be  advisable 
not  to  state  acceptance;  Harris  v.  Packer, 
Parkes  o.  £d|se,  8  Tyrw.  870,  864;  but  in  case 
of  an  acceptance  payable  at  a  particular 
place  a  presentment  there  or  to  the  drawee  in 
person  most  be  proved,  id.  ibid.;  Qibb  v. 
kather,  2  Tyrw.  18  J. 
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ON  iKLAXD  ^j  aji(j  j^Y  aforesaid,  at,  &c.  {venue)  aforesaid,  upon  sight  thereof,  ac- 
KxcaLoB.  ^P^y  according  to  the  said  usage  and  custom  of  merchants  (6) ;  and  the 
said  plaiutifT  avers,  that  afterwaixls,  when  ike  said  bill  of  exchange  became 
due  and  payable^  according  to  the  tenor  a?id  effect  t/iereof  (c),  to  wit, 
on,  &c.  (</),  to  wit,  at,  &c.  aforesaid,  the  said  bill  of  exchange  was  presented 
and  shown  to  the  said  E.  F.  for  payment  thereof,  according  to  the  said  usage 
and  custom  of  merchants,  and  the  said  E.  F.  was  then  and  there  requested 
to  pay  tlie  said  sum  of  money  therein  specified,  according  to  the  tenor  and 
e£fect  of  the  said  bill  of  exchange ;  but  that  the  said  E.  F.  did  not,  nor  would, 
[  ^158  ]  at  the  "^said  time  when  the  said  bill  of  exchange  was  so  presented  and  shown 
to  him  for  payment  thereof  as  aforesaid,  or  at  any  time  before  or  afterwards, 
pay  the  said  sum  of  money  herein  specified,  or  any  part  thereof,  but  then 
and  there  wholly  neglected  and  refused  so  to  do,  of  all  which  said  several 
premises  the  said  defendant  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c. 
aforesaid,  had  notice^  ;  by  means  whereof,  &c. — [State  defendant's  liability, 
and  promise  to  pay  on  request,  as  ante,  151.  If  it  be  doubtful  whether  due 
notice  to  the  defendant  of  non-payment  can  be  proved,  and  the  defendant 
had  no  effects  in  the  hands  of  the  drawee,  add  a  count  like  the  precedent^ 
post,  159,  and  then  insert  counts  on  the  consideration  of  the  bill  between 
plaintiff  and  defendant,  and  the  money  counts,  account  stated,  and  breach.3 

Payee  [Commencement  as  directed,  ante,  115.] — ^For  that  whereas  the  said  de- 

against       fendant,  heretofore,  to  wit,  on,  &c.  {date  of  bill)  at  London  {place  where 
de^lt  of"  warfe)  that  is  to  say,  at  &c.  (venue)  according  to  the  usage  and  custom  of 
payment     merchants,  from  time  immemorial  used^and  approved  of  within  this  kingdom, 
where  biU   made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  certain  day  and 
payabte^at  7^^  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  thereby 
then  and  there  requested  one  E.  F.  {two)  months  after  the  date  thereof,  to  pay- 
to  the  said  plaintiff,  or  order,  the  sum  of —  /.  for  value  received,  and  then  and 
there  delivered  the  said  bill  of  exchange  to  the  said  plaintiff,  which  said  bill  of 
exchange  the  said  E.  F.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
ko.  {venue)  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said 
usage  and  custom  of  merchants,  payable  at  Messrs.  Esdaile  and  Co.'s  bank- 
ers, Lombard-street,  London,  {as  in  the  bill) ;  and  the  said  plaintiff  avers, 
that  afterwards,  when  the  said  bill  of  exchange  became  due  and  payable, 
according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  to  wit,  at  the  said 
Messrs.    Esdaile   and   Go.'s   bankers,    Lombard-street,  London,   aforesaid, 
that  is  to  say,  at,  &c.  {venue)  aforesaid,  the  said  bill  of  exchange  was  duly 
presented  and  shown  for  payment  thereof,  according  to  the  said  usage  and 
custom  of  merchants,  and  payment  of  the  said  sum  of  money  in  the  said  bill 
of  exchange  specified,  was  then  and  there  duly  required ;  but  that  neither 
said  Messrs.  Esdaile  and  Co.  nor  the  said  £.  F.  nor  any  other  person  or 
I  *159  ]  persons  on    behalf   of  the  said  £.   F.   did  or  would,   at  the  said   time 
"V^when  the  said  bill  of  exchange   was  so  presented  and  shown  for  pay- 


a  particu- 
lar place 

(1). 


{b)  When  the  bill  ia  accepted  generally, 
though  usual  to  state  the  accept'ince  as  in  this 
precedent,  this  is  unnecessan^;  and  if  there 
be  any  doubt  as  to  the  proof  of  the  acceptance, 
it  is  better  to  omit  the  allegation.  The  statement 
of  it,  howeTer,  would  not  render  it  incumbent 
on  the  plaintiif  to  prore  the  acceptance.  4  B. 
k  a  812. 


(c)  Tlie  words  in  italic  are  unnectcasaiy, 
and  may  be  omitt  d,  and  should  be  so  when 
the  presentment  was  on  the  proper  day. 

(d)  This  is  to  be  the  third  day  of  grace,  vjw 
less  that  was  a  Sunday  or  good  Friday,  or 
CJhristmas-day,  and  then  on  the  day  bdbve, 
but  a  mistake  in  this  respect  is  not  fktal.  I 
Bingh.  28.  Ante,  IIS,  n.  (6). 


(1)  Seeante,  157,  n.  (a). 
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ment  thereof  as  aforesaid,  or  at  any  time  before  or  afterwards,  pay  the  said  on  inlahd 
sum  of  money  therein  specified,  or  any  part  thereof,  but  then  and  there  whol-  ®^"*  ®' 
ly  neglected  and  refused  so  to  do ;  of  all  which  said  several  premises  the  said 
defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c,  had 
notice,  by  means  whereof,  &c. — [State  liability,  and  promise  to  pay  on  re- 
quest, as  ante,  151,  and  fidd  a  count  as  oh  a  bill  presented  for  payment,  omit- 
ting the  acceptance ;  and  if  defendant  had  no  effects  in  drawee's  hands  add 
counts  like  the  next  precedent,  and  counts  on  the  original  det^t,  money  counts, 
account  stated,  and  breacL] 

[Same  as  the  precedents ,  ante,  157,  to  the  ^in  page  168,  ajid  the?i  pro-  Payee 
ceed  as  follows :] — And  the  said  plaintiff  avers,  that  at  the  time  of  the  mak-  *8*"^ 
ing  of  the  said  last-mentioned  bill  of  exchange,  and  from  thence  until  and  at  default 'of 
the  time  when  the  same  was  so  presented  and  shown  to  the  said  £.  F.  for  pay-  payment, 
ment  thereof  as  aforesaid,  he  the  said  E.  F.  had  not  in  his  hands  any  effects  J„^^®" 
of  the  said  defendant,  nor  had  he  received  any  consideration  from  the  said  de-  hod  no  ef- 
fendant,  for  the  acceptance  or  payment  by  him  the  said  £.  F.  of  the  said  fecta  in 
la8t*mentioned  bill  of  exchange,  nor  hath  he  the  said  defendant  sustained  any  ^^  ^^ 
damage  by  reason  of  his  not  having  had  notice  of  the  non-payment  by  the 
said  E.  F.  of  the  said  sum  of  money  in  the  said  last-mentioned  bill  of  ex- 
change *specified ;  all  of  which  said  several  premises  he  the  said  defendant  [  *160  ] 
afterwards,  to  wit,  on  the  day  and  year  last  i^oresaid,  &c.  aforesaid,  had  no- 
tice ;  by  means,  &c. — [State  liability,  and  promise  to  pay  on  request,  as 
antej  151.] 

[After  first  count  stating  presentment  for  payment,  and  default,  and  Payee 
notice,  liability  and  promise,  as  arite,  157,  add  a  cou?it  stating  the  bill  and  ^^  ^^ 
delivery  to  plaintiff,  as  ante,  157,  and  then  proceed  as  follows  ;] — And  the  mdorsM-, 
said  plaintiff  avers,  that  afterwards,  and  before  the  payment  of  the  said  sum  ^hea 
of  money  in  the  said  last-mentioned  bill  of  exchange  specified,  to  wit,  on  the  ^^^J^^j^^ 
day  and  year  aforesaid,  on  divers  other  days  and  times  between  that  day  be  found  to 
and  the  time  when  the  said  bill  of  exchange  became  due  and  payable,  accord-  accept  or 
in<y  to  the  tenor  and  effect  thereof,  and  also  at  the  time  when  the  said  bill  of  P*^  ^^^• 
exchange  did  so  become  due  and  payable,  to  wit,  on,  <tc.  _(^day  when  it  fell 
due),  diligent  search  and  enquiry  was  made  after  the  said  E.  F.  at,  (No.  1, 
near  the  Chapel,  Knightsbridge,)  aforesaid,  and  elsewhere,  in  order  that  the 
said  last-mentioned  bill  of  exchange  might  be  presented  and -shown  to  the 
said  E.  F.  for  his  acceptance  and  payment  thereof,  according  to  the  said  usage 
and  custom  of  merchants ;  but  that  the  said  E  F.  could  not  on  such  search 
and  enquiry  be  found,  nor  hath  he  at  any  time,  since  the  making  of  the  said 
bill  of  exchange,  hitherto  accepted  the  same,  or  paid  the  said  sum  of  money 
therein  specified,  or  any  part  thereof;  of  all  which  said  several  prcTnises  the 
said  defendant  afterwards,  to  wit,  on  the  day  and  year  hist  aforesaid,  at,  &c. 
aforesaid,  had  notice,  by  means  whereof,  <fec. — [State  liability,  and  pi^omise 
to  pc.y  on  request,  as  afitc,  151.] 

{After  stating  in  one  count  the  presentment  and  notice  as  usual,  ante,  By  payee 
157.  add  a  count  stating  the  in-lorsemenf  to  plaintiff  shortly,  as  ante,  154.  or  indorsee 
and  then. proceed  as  follows:] — And  the  said  plaintiff  further  saith,  that  J^^^^^J^ 

(c)  When  this  count  *s  advisable,  see  Chltty      cd,  the  allei;cat:on  as  to  presentment  for  accept- 
on  Billa,  7th  edit  604,  in  nttes.      See  also  1      ance  will  of  course  be  omitted. 
Went.  322,  831.     If  the  bill  has  been  accept- 
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ON  iirLAin>  afterwards,  when  the  said  bill  of  exchange  became  due  and  payable,  aocord- 

JEXCHAHOBi 


BiLM  Of   j^g  ^  ^^  tenor  and  effect  thereof,  to  wit,  on,  4c.  he  the  said  plaintiff  was 


ready  and  willing,  in  due  manner,  to  present  and  show  the  said  bill  of  ex- 
indoraer,    change  to  Said  G.  H.  for  payment  thereof,  and  to  demand  of  the  said  G.  IL 
cT»penfled    Payment  of  the  said  sum  of  money  therein  specified,  according  to  the  tenor 
«itupi-e^    and  effect  thereof,  and  would  accordingly  have  presented  the  same  to  the  said 
itutmcDt     Cr.  H.  and  have  demanded  payment  thereof,  to  wit,  at,  Ac.  aforesaid,  where- 
menH/).  ^^  ^^  ^^  defendant  then  and  there  had  notice ;  but  the  said  defendant  then 
-    and  there  requested  the  said  plaintiff  not  to  present  the  bill  of  exchange  to  the 
said  G.  H.  for  payment  thereof,  and  then  and  there  wholly  dispens^  with, 
and  discharged  the  said  plaintiff  from  the  presentment  of  the  said  last- 
mentioned  bill  of  exchange  to  the  said  G.  H.  for  payment  thereof;  by  means 
whereof,  after  the  said  bill  of  exchange  became  due  and  payable,  according 
to  the  tenor  and  effect  thereof,  to  wit,  on  tlie  day  and  year  last  aforesaid,  at, 
[  ^161  ]  &c.  aforesaid,  *the  said  defendant  became  liable,  &c. — '^State  defendcaU's 
liability,  and  promise  to  pay  on  request,  as  ante,  151  .j 

Payee  or         [State  the  drawing  of  the  bill,  and  presentment  for  payment  and  dis^ 
w-Un^      A^wior,  as  ante,  157,  and  then  pr^oceed  as  follows :] — And  thereupon  after- 
drawer  or   wards,  to  wit,  on  the  day  and  year  last  aforesaid,  at  &c.  aforesaid,  the  said 
iiidoraer,    bill  of  exchange  was  duly  protested  for  non-payment  thereof,  according  to  the 
prot^  for  ^®^*™  ^^  *^^  Statute  in  such  case  made  and  provided,  of  all  which  said  several 
iion-pay.    premises  the  said  defendant  afterwards,  and  within  fourteen  days  then  next  fol- 
ment  (^).    lowing,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  had  notice ; 
by  means  whereof,  &c. — [^Stale  liability,  afid  promise  to  pay  on  request,  as 
ante,  151,  and  then  add  a  count,  omitting  the  statement  of  the  protest^ 
as  ante,  157.] 

Indorsee         [  This  count  resembles  that  by  the  payee,  ante,  166,  inserting  the  in- 

drawer  or  ^''^^'wcn/*,  after  the  staiement  of  delivery  to  the  payee.     See  forms  of 

iDdorser,  indorsements,  ante,  152  to  155.     If  the  action  is  against  an  indorser^ 

on  defeult  then,  instead  of  stating  that  the  defendant  drew  the  bill,  state  that  the 

an^^^*"  drawer  drew  it,  and  show  that  the  defendant  itidorsed  it.] 

•"^^insT  f  'I^his  count  resembles  that  by  the  payee,  ante,  156,  stating  the  tn- 
J^wer,  cB  dorsemetits,  as  ante,  152,  to  155,  after  the  dravnng  the  biU,  and  before 
de&uit  of   t?te  averment  of  presentmentJ] 

acoeptanoep 

[  *162  ]  [*This  count  resembles  that  by  the  payee,  ante,  157,  inserting  the  inddse- 
havinff*no*  ™®°*®*  ^  ^^"^  ^^  indorsements,  162  to  165.  If  the  action  be  against  an 
effects  in  indorser,  then,  instead  of  stating  that  the  defendant  drew  the  bill,  state  that 
hands  of     the  drawer  drew  it,  and  show  that  the  defendant  indorsed  it.] 

drawee. 

agabwr  [This  count  resembles  that  by  the  payee,  ante,  157,  inserting  the  ind<Mrse- 
drawer  or  ments.  See  form  of  indorsements,  ante,  152  to  155.  If  the  acticm 
d  feT'  °^  ^  against  an  indorser^  then  instead  of  stating  that  the  defendant  drew 
payment     ^^  '^^^'j  ^"^^  ^**  *^®  drawer  drew  it,  and  s£)w  that  the  defendant  in- 

where  biU    dorsed  it.] 
payable 

generaU/.        (/)  gee  » <nifemi  ibrm,  1  Wentw.  822.  W.  8.  c.  17.    Chit^  on  Bills,  7tli  edit   219, 

iSf)  As  to  the  statement  of  the  protest  for     &e.  S  edit.  592,  &c;  2  Esp.  Rep.   SCO;   BayL 
the  non-payment  of  an  inland  bill,  see  9lS(  10     on  Bills,  127.    It  is  in  general  tumeoeMaty. 
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(Thifi  ootmt  k  to  be  firamed  like  that  at  the  suit  of  payee,  ante,  169,  stai-  ^^  »t^n*i) 
ing  tfaat  the  defendant  drew  the  bill,  and  showing  the  indorsements  to  the  K^oiAKue. 
pkintiff,  as  ante,  152  to  155 ;  and  that  the  defendant  had  no  effects  in  the  ludoi-see 
kauda  of  the  drawee,  aa  ante,  159.  j  against 

drawer  cr 

[^Commenceme/U  bif  baron  and  feme  as  ante,  95.] — For  that  whereas  default, 
one  6.  H.  heretofore,  and  while  the  said  £.  was  sole  and  unmarried,  to  wit,  payment 
on  Ac.  at,  fto.  made,  4c. — [Describe  the  making  and  delivery  of  the  bill,  **  *  P*"^" 
■ooeptanoe  and  indorsement,  liability  and  promise  to  pay  the  bill  to  the  wife  p]ace. 
whife  sde,  as  in  the  precedent,  ante,  144 ;  and  when  the  wife's  name  is  men-  Indorsee 
taoned,  say,  "  whilst  she  was  sole  and  unmarried.**     Theft  add  the  money  ^^^^     * 
coanis  on  promises  to  the  wife  when  sole,  acccount  stated,  and  breach,  as  default' 

ante,  95.3  payment, 

where  de- 

For  that  whereas  the  said  defendant,  heretofore,  and  whilst  the  said  E.  |^  ^ 
was   sole  and  unmarried,  to  wit,  on,  &o.  at,  &c.  mode,  &c. — [Describe  the  efiectB  in 
making  and  delivery  of  the  bill,  and  indorsements,  as  supra,  and  ante,  157,  ^^  ^^ 
152 ;  and  then  aver,  that  after  the  intermarriage  of  the  plaintiff,  the  bill  q^  ^^n 
was  presented  for  payment,  and  dishonored,  and  notice  given  to  defendant,  and  feme, 
and  that  thereby  defendant  became  liable  to  pay  the  plainti&,  in  right  of  the  P^^>  ^^ 
wife,   and  promise  accordingly ;  then  add  the  money  counts  on  promises  beforemar- 
to  the  wife  while  sole,  and  breach,  as  ante,  95,  136.1  riage, 

against 

*FoF  that  whereas  one  S.  B.  before  the  intermarriage  of  plaintiff  with  one  ^^ 
A.  J.  to  wit,  on,  &;c.  at,  &c.  according  to  the  usage  and  custom  of  merchants.  By  baron 
daly  made  her  certain  bill  of  exchange,  and  then  and  there  directed  the  ^^  ^^™^« 
flame  to  defendant,  by  which  said  bill  the  said  S.  then  and  there  requested  ^i[^i|^ 
defendant  to  pay,  three  months  after  the  date  thereof,  to  A.  J.  or  her  order,  against ' 
— L  tor  value  received,  and  delivered  the  said  bill  to  the  said  A.  which  grower  or 
aaid  bill  the  said   defendant   afterwards,  to  wit,  on    the    day  and    year  ^herTbiii 
afcresakl,  at,  &c.  aforesaid,  upon  sight  thereof,  accepted,  according  &  the  became  due 
said  usage  and  custom  of  merchants ;  and  plaintiff  avers,  that  after  the  mak-  ^^^^'.^^ 
ing  the  said  bill,  and  brfore  the  same  became  due  and  payable,  according  to  ^.^^^^^'^^^ 
tbe  tenor  and  effect  thereof,  to  wit,  on,  &c.  at,  &c.  he  the  said  plaintiff  inter-  [  4^163  1 
mnied  with  the  said  A.  J.;  by  means  whereof  the  said  defendant,  after  the  By  hus- 
intemarriage  of  the  said  plaintiff  with  the  said  A.  to  wit,  on  the  day  and  year  ^"^If  1?"*' 
last  afoiesajd,  at,  &c.  aforesaid,  became  liable  to  pay  to  the  said  plaintiff  the  said  married^ 
of  money  in  the  said  bill  specified,  according  to  the  tenor  and  effect  of  before  the 
laid  bill,  and  of  his  the  said  defendant's  said  acceptance  thereof ;  and  be-  ^^^^  ^ 
10  liable,  he  the  said  defendant,  in  consideration  thereof  afterwards,  and  ^^  ^^ 
r  the  intermarriage  of  the  said  plaintiff  with  the  said  A.  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and  there 
fiuthfally  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the 
'  ~  bill  specified,  according  to  the  tenor  and  effect  of  the  said  bill,  and  of 
the  said  defendant's  said  acceptance  thereof. 

{^Commencement  against  baron  and  feme  as  ante  96.] — For  that  where-  Against 
aa  one  G.  H.  heretofore,  and  whilst  the  said  E.  was  sole  and  unmarried,  to  ^"^^  "*^ 
wit,  OD,  Ac.  at,  &c.  made,  &c. — [Describe  the  making  of  the  bill,  delivery  jjiu  a©- 
/••  P^^^  and  acceptance  by  E,  while  sole  and  unmarriedj  indorsement  to  oepted  by 

her,  berore 
CA)  8naBle»18S»«»dTol.  1 170.  {k)  See  1  B.  &  A.  218,  showing  the  eorreoi- her  cover- 

Csl  1  B.  &  A.  218.  Dess  of  this  form.  tun. 
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^»„V1^^  /?/am/(^,  and  ETs  liability  and  promise  to  pay^  whilst  sole  and  unmarried^ 
as  ante,  149,  ^c;  and  then  add  the  money  counts,  and  account  stated  by 
the  feme,  whilst  sole  and  unmarried,  and  conclude  with  the  breach,  as 
ante,  97,  LU,  Ent,  27.  It  seems  that  a  count  cannot  be  added  on  a  pro- 
m^ise  by  husband  and  wife,  after  the  marrikige,  1  Taunt,  212.] 


By  8ur- 

Tiving 

partner, 

pjiyee,  or 

iudorsee, 

Ugainst 

acceptor. 


r  *i64  ] 

By  surviv- 
ing part- 
ner, payee 
cr  inilcir« 
sue,  ag-unst 
drawer  or 
indorser, 
Inhere  bUl 
became 
due  after 
the  death 
of  the  de- 
ceased 
partner. 


Against  a 
surviving 
acceptor 
(0. 


Against  a 
surviving 
drawer  or 
iiidorser^ 
whore  bill 
dishonored 
in  life-time 
of  tlie  de- 
censed. 

Against  a 
suniving 
drawer  or 
indorser, 
where  bill 
was  dis- 
honored af. 
ter  the 
death. 


[Commencement  as  ante,  91.] — ^For  that  whereas  one  E.  F.  heretofore, 
and  in  the  life-time  of  one  G.  H.  since  deceased,  and  whom  the  said 
plaintiff  hath  survived,  to  wit,  on,  &c.  at,  &c.  made,  &c. — [^Describe  the 
making  atid  delivery,  acceptance  and  indorsement,  as  ante,  152,  a7id  then 
state  the  liabilily  and  jjromise  to  pay  plaintiff  and  the  said  G,  H.  since 
deceased  in  the  life-time  of  the  said  G.  H,  according  to  the  tenor  of  the 
bill  as  ante,  145.] 

*[  Commence  the  declaration  with  counts  on  the  origituil  debt,  if  any 
existed  between  tlie  defendant  and  the  plaintiff,  attd  his  deceased  partner 
with  a7i  appropriate  breach,  as  ante,  91,  and  then  proceed  as  follows:} — 
And  also  for  that  whereas  the  said  defendant,  heretofore,  and  in  the  life-time  of 
the  said  G.  H.  since  deceased,  and  whom  the  said  plaintiff  hath  survived,  to  vnt, 
on,  &c.  at  &c,  made,  &c. — [Describe  the  making  and  delivery  of  the  bill,  ac- 
ceptance, and  endorsement,  as  ante,  157,  162,  and  then  aver,  that  after  the 
death  of  the  said  G.  II.  the  bill  was  presented  for  payment  and  refused,  and 
notice  given  to  the  defendant,  as  ante,  157,  and  then  state  the  liability,  and  pro- 
mise to  pay  plaintiff  alone,  as  ante,  151.  Insert  the  money  counts,  and  ac- 
count stated,  on  promises  to  plaintiff  alone,  with  a  corresponding  breach  as 
ante,  92.] 

For  that  whereas  one  E.  F.  heretofore,  and  in  the  life-time  of  one  G.  H. 
since  deceased,  to  wit,  on,  &c,  at,  &c.  made,  &c. — Describe  the  making,  de- 
livery, acceptance  by  defendant,  '^  and  the  said  G.  H.  since  deceased,  in  his 
life-time,"  and  indorsement  and  liability,  and  promised  by  defendant  and  G. 
H.  since  deceased,  to  pay  according  to  the  tenor  and  effect  of  the  bill,  as  ante, 
144,  and  then  insert  common  counts  on  promises  by  defendant  and  the  de- 
ceased, and  breach,  as  ante,  94,  and  if  it  be  material  to  give  in  evidence  a 
cause  of  action  or  acknowledgment  since  the  death,  add  counts,  as  ante,  94.J 

For  that  whereas,  the  said  defendant  and  one  E.  F.  since  deceased,  hereto- 
fore, and  in  the  life-time  of  the  said  E.  F.  to  wit,  on  &c.  at  &c.  made,  &c. — 
[Describe  the  making,  delivery,  acceptance,  indorsement,  presentment  for 
payment,  dishonor,  notice  to  defendant  and  K  F.  since  deceased,  and  their  li- 
ability, and  joint  promise  to  pay  on  request,  as  ante,  151,  and  then  insert 
counts  on  promises  by  both  partners,  and  breach,  as  ante,  94.] 

[If  there  was  any  contract  between  the  plaintiff  and  the  defendant,  and  his 
deceased  partner  independently  of  the  bill,  begin  the  declaration  with  counts 
tliercon,  promises  by  both  partners,  and  breach,  as  ante  94,  to  the  words  "  to 
the  damage,  &;c."  and  then  proceed  as  follows:] — And  whereas  also  the  said 
defendant  and  the  said  E.  F.  since  deceased,  heretofore  and  in  the  life-time  of 
the  said  E.  F.  to  wit,  on,  &c.  at,  &c.  made,  &c. — [  Describe  the  making  and 
delivery,  acceptance,  and  indorsement,  as  ante,  157 ;  then  state  the  present- 


(/)  There  is  no  oeoason  to  sue  the  defend-     tioe  the  deceasedi  see  1  B.  &  Aid,  224,  29L 
ant  as  surx'iving  acceptor,  or  in  any  way  to  no- 
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ment  for  pajment,  after  the  death  of  the  said  *E.  P.  and  notice  to  defend-  ®J,^^^ 
ant  or  snrvivor,  and  his  separate  liability,  and  promise  to  pay  on  request,  as  kxchamqb. 
ante,  162,  and  then  insert  common  coxmtson  his  separate  promise,  and  breach 
of  the  last  set  of  promises.] 

[Conymencement  by  CLSsignees  as  anie,  97.] — For  that  "whereas  one  G.  By  assign- 
H.  heretofore,  and  before  the  said  E.F.  became  bankrupt,  to  wit,  on,  &c.  at,  ®**  ?J* 
&C.  made  &c. — [describe  the  making  and  delivery  to  payee,  defendant's  ac-  ^^f^e- 
ceptance,  indorsement  to  E.  F.  before  he  became  bankrupt,  and  defendant's  'ceptor  (m). 
liabilitj,  and  promise  to  pay  him,  as  ante,  152,  and  then  add  common  counts 
on  promise  to  bankrupt,  betore  he  became  bankrupt,  and  breach,  as  ante,  97, 
and  if  it  be  material,  to  give  in  evidence  a  promise  of  admission  since  the 
bankruptcy,  add  counts,  as  ante,  99.] 

[^If  there  was  any  contract  between  the  bankrupt  and  the  defendant,  inde-  By  assign- 
pendently  of  the  bill,  begin  the  declaration  with  counts  thereon,  on  promises  ^  against 
to  the  bankrupt  before  his  bankruptcy  and  breach,  as  ante  97,  then  proceed  mdoiSr? 
as  follows :] — ^And  whereas  also  the  said  defendant,  heretofore,  and  b^ore  the  where  bill 
E.  F.  became  Iwinkrupt,  to  wit,  on,  &c.  at,  Ac.  made,  &c. — [Describe  the  J^  ^^ 
ing  of  the  bill,* delivery  to  payee,  acceptance,  and  indorsement  to  E.  F.  t^he 
before  his  bankruptcy ,  the  presentment  for  payment,  after  E.  F.'s  bankruptcy,  bankrupt- 
and  the  dishonor  and  notice  to  defendant,  and  then  state  the  defendant's  lia-  <^7* 
bilit J,  and  promise  to  pay  plaintiff  as  assignees ;  and  counts  for  money  paid 
by  plainti&  as  assignees,  had  and  received  to  their  use  as  assignees,  account 
stated  with  them  as  such,  and  breach,  as  ante,  99] 

.  {^Commencement  as  ante,  101.] — For  that  whereasr  one  E.  F.  heretofore,  By  eiecu. 
and  in  the  life-time  of  the  said  G.  H.  since  deceased,  to  wit,  on,  &c.  at,  ^[j^^^^^ 
&c.  made,  &c. — [Describe  the  making  and  delivery,  acceptance,  and  indorse-  of  payee  or 
ment  of  the  bill,  as  ante,  152,  and  then  state  the  liability,  and  promise  indorsee 
to  pay  to  the  deceased  in  his  life-time,  according  to  the  tenor  and  efiect  *8*^  *^ 
of  the  bill,  as  ante,  144,  and  add  money  counts,  and  accounts  stated  on  ^^ 
promises  to  the  deceased,  as  ante,   101 ;  then  state  breach  and  profert  at 
the  suit  of  the  executor,  as  ante,  102 ;  or  at  the  suit  of  an  administrator,  as 
ante,  110.] 

♦[Tjf  there  was  any  debt  between  the  deceased  and  the  defendant^  before  [  *166  ] 
tke  bUl  was  given,  commence  the  declaration  with  counts  on  promises  to  By  execu- 
the  deceased,  and  the  proper  breach  thereof  as  ante,  101,  a7id  then  pro-  ^^f  ?^  "^" 
as  follows:] — And^iso  for  that  the  said  defendant,  heretofore,  and  in  ^^p^eeor 


the  life-time  of  the  said  E.  F.  deceased,  to  wit,  on,  &q.  at,  &c.  made,  &c. —  indorsee, 
[Describe  the  making  of  the  bill,  the  delivery,  acceptance,  and  indorsement,  Jg*^°s* 
as  aste,  152,  162,  and  then  aver  the  presentment  for  payment  after  the  death,  indoi^r^'^ 
and  the  dishonor  and  notice,  and  the  consequent  liability,  and  promise  to  pay  where  bill 
plaintiff  as  executor  or  administrator,  on  request,  as  ante,  151 ;  then  add  ^*™e  ^^^^ 
coanta  for  money  paid  by  plaintiff,  as  executor  or  administrator,  money  had  dejxtu, 
and  received  to  plaintiff's  use  in  that  character,  and  account  stated  with  plain- 
tiff as  executor  or  administrator,  and  the  breach,  and  profert  applicable  to 
latter  counts,  as  ante,  102, 103,  109.] 


\^First  set  of  counts,  on  promise  to  the  testator,  atid  breach,  to  the  words 
««to  die  damage,  &c."  and  then  proceed  as  /o//(w* :]— And  also  for  that. 

(«i)  See  ante,  toL  L  10. 
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By  execu- 
tor or  ad- 
ministra- 
tor, 

II  gainst  ac- 
ceptor, on 
a  promise 
to  plaintiff 
to  Uike  case 
oat  of  the 
btatute  of 
limitations 
(II). 


whereas  one  G.  11.  heretofore;  and  in  the  life-time  of  the  said  A.  B.  since 
deceaaed,  to  wit,  on,  &c,  at,  &c.  made,  &c. — [  Describe  the  making^  delivery^ 
mid  defettdanVs  acceptance,  and  the  indarsemeni  to  A,  JS.  as  ante^  152, 
and  then  proceed  as  follows :] — By  means  whereof,  and  according  to  the 
said  usaf^e  and  custom  of  merchants,  the  said  defendant  then  and  there  be* 
came  liable  to  paj  to  the  said  A.  B.,  in  his  life-time,  the  said  sum  of  money 
in  the  said  last-mentioned  bill  of  exchange  specified,  according  to  the  tenor 
and  effect  thereof;  and  being  so  liable,  and  the  said  sum  of  money  in  the  last- 
mentioned  bill  of  exchange  specified,  being  and  remaining. wholly  due  and  un- 
paid, after  the  death  of  the  said  A.  B.  to  wit,  on,  &c.  (o)  at,  &c.  aforesaid, 
the  said  defendant,  in  consideration  of  the  premises,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff,  as  executor  as  aforesaid,  to  pay 
him  as  executor  as  aforesaid,  the  said  sum  of  money  in  the  said  last-mentioned 
bill  of  exchange  specified,  when  he  the  said  defendant,  should  be  thereunto  af- 
terwards requested. 

r  *167  ]      *[Comm€wc^m€n/  agaitist  executor^  as  anie^  106.] — For*  that  whereas 

A^inst.an  one  G.  fi.  heretofore  and  in  the  life-time  of  the  said  E.  F.  since  deceased,  to 

executor  or  ^j^^  q^^  ^q^  ^^^  ^^  made,  &c. — [Describe  the  making,  delivery,  E.  F.'s  ac- 

ti-atorof     ccptance,  indorsement  to  plaintiff^  and  E.  F.'s  liability  and  promise  to  pay, 

acceptor,     according  to  the  tenor  and  effect  of  the  bill,  as  ante,  152,  and  add  the  money 

counts  on  E.  F.'s  promise,  and  breach,  as  ante,  107.     If  it  be  material  to 

give  in  evidence  a  promise  by  defendant,  as  executor,  add  a  count  on  the  bill 

on  defendant's  promise,  nearly  as  ante,  166,  and  an  account  stated,  and  breach, 

as  ante,  107.J 


oy  FOREiax 

UlLLS  OF 
EXCIUNGX. 

Drawer 
against 
acceptor 
ol'  a  oill 
drawn 
nbro::d, 
for  foreign 
cuin,  paya- 
ble at 
11  ancoi 
(P). 


IV.  ON  FOREIGN  BILLS  OF  EXCHANGE. 

For  tl^at  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  (^)  in  parts 
beyond  the  seas,  to  wit,  at  [Amsterdam  (r)]  that  is  to  say,  at,  &c,  (^)  ac- 
cording to  the  usage  and  custom  of  merchants,  from  time  immemorial  used 
and  approved  of,  made  his  certain  bill  of  exchange  in  writing,  bearing  date 
the  day  and  year  aforesaid,  and  then  and  there  directed  the  said  bill  of 
exchange  to  the  said  defendant,  by  the  name  and  addition  of  Mr.  E.  F.  mer- 
chant, London,  (/) ;  by  which  said  bill  of  exchange,  he,  the  said  plainti£^ 
then  and  there  requested  the  said  defendant,  at  (two)  usances,  that  is  to  say, 
at  (two)  calendar  months  after  the  date  of  the  said  bill  of  exchange  (^i/),  to 


(n)  As  to  the  use  of  this  count,  see  notes, 
ante,  140;  and  8  East,  409;  Willes,  29.  It 
is  dangerous  to  insert  it  or  any  count  on 
promise  to  the  executors,  unless  there  be  some 
substantive  promise  to  them,  as  it  subjects 
them  to  costs  in  the  event  of  a  verdict  or  non- 
•olt.    See  9  B.  &  C.  667.    Ante,  102. 

(o)  Any  day  before  the  title  of  the  declara- 
tion will  do. 

{p)  Though  the  bill  be  in  a  foreign  lan- 
guage, it  may  be  stated  in  English.  Wightw. 
0. 

iq)  As  to  the  date  see  Chitty  on  BUls,  7th 
edit  854.;  Bayl.  174.;  Ante,  115,  145. 

(r)  As  to  the  place,  see  Chitty  on  Bills, 
Vth  edit.  .865.;  Bayl.  175.;  3  Gampb.  804. 
This  need  only  be  inserted  when  the  bill  if 


drawn  abroad. 

(s)  The  venue  in  the  action. 

(0  Though  usual,  it  is  not  necessary,  in  nn 
action  against  the  acceptor,  to  state  the  addi* 
tion,  but  it  is  usual  to  do  so  where  he  is  mis 
described  in  the  bill,  ante,  145,  n.  (n), 

(u)  When  a  biU  is  payable  at  usanoe,  the 
length  of  such  usance  must  be  stated  on  the 
declaration,  see  Chitty  on  BiUs,  7th  edit.  507» 
n.  (h).  8th  edit  404;  Bayl.  184,  185;  it  may 
be  described  concisely  as  aboTO,  or  more  fbp-> 
mally,  as  note,  (r),  next. page;  and  it  may  be 
better  to  adopt  the  latter.  As  to  usances  in 
general,  see  Chitty  on  Bills,  7th  ed.  2'iti;  and 
as  to  forms  of  averment,  1  Wentw,  204. ^  ^6, 
819.;  Chit  on  Bills,  7th  e«lit  507,  n.  ^A).  8tb 
edit404,  682.;  Bayl.  172. 
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puj  that,  his  second  bill  of  exchange,  (first  and  third  of  the  same  tenor  and  ^^^^  ^^ 
date  not  paid  {to)  to  the  said  '^plaintiff  {x),  or  order,  the  sum  of  700  ducats,  kzooaxqi. 
Talae  received  {y)  ;  which  said  bill  of  exchange  he  the  said  defendant  after- 
irards,  to  wit,  on  the  daj  and  year  aforesaid,  (^r),  to  wit,  at,  &c.  {vetiue) 
aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said  usage  and  cus- 
tom of  merchants ;  hy  means  whereof,  and  according  to  the  said  usage  and 
oustom  of  merchants,  the  said  defendant  then  and  there  became  liable  to  pay 
to  tlie  said  plaintiff  the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, according  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of  the 
said  defendant's  said  acceptance  thereof;  and  being  so  liable,  he  the  said  de- 
fiendant.  in  consideration  thereof,  afterwards,  to  .wit,  on  the  day  and  year 
aforesaid,  at,  kc.  {venue)  aforesaid,  undertook,  and  then  and  there  fidthfully 
promised  the  said  plaintiff  to  pay  hltn  the  said  sum  of  money  in  the  said  bill 
of  exchange  specified,  according  to  the  tenor  and  effect  of  the  said  bill  of  ex- 
change, and  of  his  the  said  defendant's  said  acceptance  thereof.  And  the 
said  plaintiff  avers,  that  the  said  700  ducats,  in  the  said  bill  of  exchange  men- 
tionecl,  at  the  time  of  the  making  of  the  said  bill  of  exchange,  and  also  at  the 
time  when  the  same  became  due  and  payable,  according  to  the  tenor  and  ef- 
fect thereof,  were  and  still  are  of  great  value,  to  wit,  of  the  value  £ —  of 
lawful  money  of  Great  Britain,  to  wit,  at,  &c.  aforesaid  (a). 

*  [  This  prcredeni  may  be  the  same  as  the  tost  to  the  end,  and  then  pro-  I      .     } 
teal  with  thefoUawing  averment  :"| — And  the  said  plaintiff,  in  fact,  saith,  ^^ther  "* 
that  an  usance  mentioned  in  any  bill  of  exchange,  drawn  at  London  and  pay-  form,  aver- 
able  at  Venice,  is,  and  at  the  several  times  aforesaid  was,  three  months  from  nng  more 
the  date  of  the  said  bill,  to  wit,  at,  Ac.  {venue)  aforesaid,  duiuti^of 

an  usance 

[After  stating  the  drawing  of  the  billj  acceptance,  delivery  to  payee^  at  the  end 
and  his  indorsement  to  O.H.  proceed  as  follows :] — And  the  said  plain-  ^^   ^ 
ti£  in  fiict,  say,  that  the  said  G-.  H.  afterwards,  to  wit,  on,  &c.  at,  &c.  against 
caused  the  said  bill,  so  accepted  and  indorsed  as  aforesaid,  to  be  shown  and  acceptor, 
presented  to  the  said  defendant  for  payment  thereof,  and  then  and  there  re-  ^^^  ^*'^ 
quired  the  said  defendant  to  pay  the  said  sum  of  money  therein  mentioned,  ac-  protest  by 
cording  to  the  tenor  and  effect  of  the  said  bill,  and  of  his  said  acceptance  there-  a  third 
of^  and  of  the  said  indorsement  so  made  thereon  as  aforesaid  ;  but  the  said  ^?^ 
time  when  the  said,  bill  was  so  presented  to  him  for  payment  thereof  as  afore-  er  obliged 
eaid,  or  at  any  time  whatsoever,  did  not  pay  to  the  said  G.  H.  the  said  sum  to  pay  him 
of  money  mentioned  in  the  said  bill,  but  then  and  there  wholly  refused  so  to  ^  ^^^ 
do,  and  therein  wholly  feiled  and  made  default ;  whereupon  the  said  G.  H.  ^  chax^I 
afterwards,  to  wit,  on,  &c.  at,  &;c.  duly  caused  the  said  bill  of  exchange  to  es  (c). 
be  protested  for  the  said  non-payment  thereof,  according  to  the  said  custom ; 
and  afterwards,  to  wit,  on,  ftc.  at,  &o.  according  to  the  said  custom,  certain 
persons  residing,  trading,  and  using  commerce  within  this  kingdom,  to  wit, 
at,  Ac.  by  and  under  the  name  of  Messrs.  B.  B.  and  Co.  appeared  before 

<fig)  As  to  this  allegatioti,  see  Outty  on         (a)  When  a  bill  is  payable  in  foreign  mon* 

Isdis,   7th  edit  507,  n.  {i)  8th  edit.   692;  n.  ey,  it  is  nsual,  though  not  necessary,  to  aver 

(i);  Biyim,  180.  the  value,  1   Wils.  185;  4   Bro.   Pari    Cas. 

ix\  It  is  not  in  general  necessary  to  state  601. ;  Chitty  on  Bills,  7th  ed.  607,  but  qusore 

esuUition  of  the  drawer  or  payee.  if  not  neoessary,  2B.  &  A.  801;  2  Dow.  & 

(y)  In  an  action  by  the  drawee,  the  de-  Ryl.  15;  1  B.  &  Ores.  16,  S.  C;  See  pieo». 

of  the  1»U  is  not  to  be  stated,  5  East,  dents,  1  Wentw.  802,  812,  814. 

(6)  As  to  this  averment,  ante,  167,  n.  (/"  >, 
(^>  If  the  soocptanoe  be  dated  on  a  partita         (c)  See  precedent,  1  Wentw«  294,  295. 
dsy,  ttite  it  aooordingly. 
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ox  FOREIGN  J,  B.  then  being  a  notary  public,  duly  and  by  lawful  authority  admitted 
■xo^GK.  ^^^  sworn,  dwelling  in  London,  and  being  the  same  notary  public  by  whom 
the  said  bill  of  exchange  had  been  so  protested,  and  according  to  the  said 
custom,  then  and  there  declared  before  the  said  notary,  that  they  would  p\y 
the  said  bill  under  the  said  protest,  for  honor  and  on  account  of  the  said 
plaintif&j  the  drawers  of  the  said  bill,  holding  them  the  said  drawers  and  tho 
acceptors,  their  executors  and  administrators,  and  all  others  whom  it  might 
concern,  always  obliged  unto  them  the  said  Messrs.  B.  B.  and  Co.  for  their 
reimbursement ;    and  thereupon  the  said  Messrs.  B.  B.  and  Co.  then  and 
there  according  to  the  said  declaration  and  the  said  custom,  paid  the  said  bill 
under  the  said  protest  as  aforesaid,  together  with  fire  shillings  and  three 
pence  for  the  charges  of  the  said  protest  (rf),  and  afterwards,  to  wit,  on, 
ac,  at,  &c.  returned  the  said  bill  so  protested  to  the  said  plaintiS  ;  and  the 
said  plaintiff  were  then  and  there  obliged  to  pay,  and  did  pay  to  the  said 
[  *170  ]  Messrs.  B.  B.  and  Co.  for  the  said  bill,  and  for  the  exchange  *and  re-ex- 
change of  the  money  therein  contained  and  the  charge  of  protest,  commis- 
sion, and  other  charges  attending  the  non-payment  of  the  said  bill,  a  larse 
sum  of  money,  to  wit,  the  sum  of  — /.  according  to  the  said  custom,  of  all 
which  said  promises  the  said  defendant,  afterwards,  to  wit,  on,  &c,  at,  ko. 
had  notice ;  and  by  reason  of  the  premises,  and  by  force  of  the  said  custom, 
and  by  the  law  of  merchants,  the  said  defendant  then  and  there  became  lia- 
ble to  pay  to  the  said  plaintiff  the  said  sum  of  money  so  by  him  paid  to  the 
said  Messrs.  B.  B.  and  Co.  as  aforesaid,  to  wit,  the  said  sum  of — L  to  wit,  at, 
&c.  in,  &c. ;  and  being  so  liable,  &c. — [Promise  to  pay  on  request,  as  atite^ 
161,  add  a  count,  omitting  the  statement  of  thepayment,  supra  protest,] 

Bj  indor-  For  that  whereas,  certain  persons,  to  wit,  Messrs.  A.  and  B.  heretofore, 
"^  "^tor^  ^  ^*?  ^  ^^'  ^^  P*^  beyond  the  seas,  to  wit,  at  Memel,  in  the  kingdom  of 
bill  at  Prussia,  to  wit,  at  London,  according  to  the  usage  and  custom  of  merchants, 
usance,  in  from  time  immemorial  used  and  approved  of,  made  their  certain  bill  of  ex- 
two  parts,  change  in  writing,  in  divers,  to  wit,  two  parts,  and  then  and  there  directed 
©i^thToUi-  the  said  bill  of  exchange  to  the  said  defendant,  and  by  the  first  part  of  the 
erindors-  bill  of  exchange,  then  and  there  requested  the  said  defendant,  at  one  usance, 
^  that  is  to  say,  at  one  month  aft»r  the  date  thereof  (e),)  to  pay  that  their 

first  of  exchange  to  the  order  of  themselves,  lOOi  sterling  value,  with  them, 
and  by  the  second  part  of  the  said  bill  of  exchange  then  and  thero  requested 
the  said  defendant,  atone  usance,  that  is  to  say,  atone  month  aft;er  the  date 
thereof,  to  pay  that  their  second  bill  of  exchange  (the  first  not  being  paid),  to 
the  order  of  themselves,  100/.  sterling  value,  with  them,  which  said   first 
part  of  the  said  bill  of  exchange,  the  said  defendant,  afterwards,  to  wit,  on, 
&c.  aforesaid,  at,  &;c.  aforesaid,  upon  sight  thereof,  accepted,  according  to  the 
usage  and  custom  of  merchants.     And  the  said  Messrs.  A.  and  B.  afterwards, 
to  wit,  on,  &c.  (/)  aforesaid,  at,  &c.  aforesaid,  according  to  the   said  usage 
and  custom  of  merchants,  indorsed  the  said  second  part  of  the  said  bill  of 
exchange,  and  by  that  indorsement  then  and  there  ordered  and  appointed  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  to  be  paid  to  the 
said  plaintiff,  for  value  in  account,  "^and  then  and  there  delivered  the  said 

(<2)  In  an  aoUon  on  a  bill  where  there  are  See  16  East,  891. 

•ereral  indorsements,  it  is  sufBeient  to  state  («)  See  next  preoedent. 

that  the  plaintiff  paid  the  biU  aooording  to  (/ )  The  date  of  the  indorsesnent^  vhi^, 

the  oustom  of  merchants,  withont  stating  he  in  ease  of  foreign  bills,  frequently  Tarltt  frov 

paid  it  to  the  last  indorsees,  8  B.  &.  A.  480;  the  date  of  the  bilL 
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Keood  part  of  the  said  bill  of  exchange  so  indorsed,  and  the  said  first  part  ^^  fobsgh 
of  the  said  bill  of  exchange  so  accepted  as  aforesaid,  to  the  said  plaintiff;  ^^^^ 
whereof  the  said  defendant,  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c. 
aforesaid  had  notice ;  by  means  whereof,  and  according  to  the  said  usage  and 
costom  of  merchants,  he  the  said  defendant,  then  and  there  became  liable  to 
jay  to  the  said  plaintiff  the  smn  of  money  in  the  said  bill  of  exchange  speci- 
fied, according  to  the  tenor  and  effect  of  the  same  bill,  and  his  acceptance 
thereof,  and  being  so  liable,  he,  the  said  defendant,  in  consideration  thereof, 
afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  aforesaid  un« 
dertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  according  to  the 
tenor  and  effect  of  the  same  bill,  and  his  said  acceptance  thereof. — [A  count 
may  be  added^  not  stating  that  the  bill  was  drawn  in  sets,^ 

And  the  said  Messrs.  E.  F.  and  Go.  to  whom,  or  to  whose  order  the  pay-  Speci&l  in- 
ment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  was  to  ^^^^^ 
be  made,  afterwards,  and  before  the  payment  of  the  said  sum  of  money  in  one  part  of 
Aeeaid  bill  of  exchange  specified,  to  wit,  on  (A),  &;c.  in  parts  beyona  the  abiii.stik- 
aeas,  to  wit,  at  Memel,  that  is  to  say,  at  London  aforesaid,  according  to  the  ^|p|^ 
oaa^  and  custom  of  merchants,  indorsed  the  said  second  part  of  the  said  (^). 
bill  of  exchange,  by  *which  said  indorsement  they  the  said  Messrs.  £.  F.  [  ^^172  ] 
and  Ca  then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the 
laid  bill  of  exchange  specified,  to  be  paid  to  the  order  of  Messrs.  G.  H.  and  Co. 
take  ID  account,  and  then  and  there  delivered  the  same  second  part  of  the 
nid  bill  of  exchange  so  indorsed,  and  the  said  first  part  of  the  said  bill  of 
exchange  so  accepted  as  aforesaid,  to  the  said  Messrs.  G.  H.  and  Co. 

For  that  whereas  the  said  E.  F.  heretofore,  to  wit,  &c.  in  parts  beyond  Payee  or 
the  seas,  to  wit,  at  Jamaica,  that  is  to  say,  at  London,  according  to  the  us-  i'^^?'^ 
age  and  custom  of  merchants,  from  time  immemorial  used  and  approved  of,  drawer  or 
loade  his  certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  indorBer, 
aforesaid,  and  then  and  there  directed  the  said  bill  of  exchange  to  G.  H.  (by  the  ^^^^^ 
name  and  addition  of  Mr.  G.  H.  merchant,  London),  by  which  said  bill  of  ex-  to  accept, 
dumge  the  said  E.  F.  then  and  there  requested  the  said  G.  H.  two  months  stating 
after  the  date  of  that  his  the  said  E.  F.'s  second  bill  of  exchange,  first  and  P">*^- 
third,  of  the  same  tenor  and  date,  not  paid,  to  pay  to  I.  K.  (by  the  name 
and  addition  of  Mr.  I.  K.  of  Liverpool,  merchant),  or  order,  the  sum  of 
— L  value  received,  and  then  and  there  delivered  the  said  bill  of  exchange 
U>  the  said  L  K. ;  and  the  said  I.  K.  &c. — [State  indorsement  to  plaintiff  as 
aHiCy  152 ;]  and  the  said  plaintiff  avers  that  afterwards,  and  before  the  pay- 
ment of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  to  wit, 
OQ  (i),  &c  to  wit,  at,  &c,  {k),  that  is  to  say,  at,  &c.  aforesaid,  the  said  bill 
of  exchange  was  presented  and  shown  to  the  said  G.  H.  for  his  acceptance 
thereof,  according  to  the  said  usage  and  custom  of  merchants ;  and  the  said 
G.  H.  then  and  there  had  sight  of  the  said  bill  of  exchange,  and  was  then 
and  there  requested  to  accept  the  same,  but  that  the  said  G.  H.  did  not,  nor 
would,  at   the  time  when  the   said  bill   of  exchange  was  so  presented  and 
shown  to  him,  for  his  acceptance  thereof  as  aforesaid,  or  at  any  time  before 

(^)  Aa  to   this  ibnn,  see  Bayley  on  Bills.  (t)  Theday  of  presentmeiit,  anddateof  the 

l^.;  Cbitty  on  Bills,  7th  edit  607,  n.  (i).  protest  tar  non-acceptance. 

(A)  Si^rtt,  ncfte  (a).  {k)  The  place  where  the  biU  was  addrecsed 
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ox  FOREIGN  or  afterwards,  accept  the  same,  or  pay  the  Bsdd  sum  of  money  therein  speci- 
ex(ul!mqb.  '^»  ^'  ^^y  P^^*  thereof,  but  wholly  neglected  and  refused  so  to  do,  nor  did, 
f  ^1 73  1  ^^or  would  he  then,  "W^or  at  any  other  time,  accept  or  pay  the  said  flmt  and 
*-  ^  third  of  exchange  in  the  said  bill  of  exchange  mentioned,  or  either  of  them, 

but  therein  wholly  failed  and  mode  default ;  whereupon  the  said  bill  of  ex- 
change, afterwards,  to  wit,  on^  &c.  last  aforesaid  (/),  to  wit,  at,  &c.  aforesaid, 
was  duly  protested  for  non-acceptance  thereof,  according  to  the  said  usage 
and  custom  of  merchants ;  of  all  which  said  several  premises  the  said  de- 
fendant afterwards,  to  wit,  on  &c.  last  aforesaid,  at,  &c.  aforesaid,  had  notice; 
by  means  whereof,  &o. — [State  defendants  liability ^  and  promise  to  pay 
on  reqvest^  as  ante^  151 ;  and  if  defendant  had  no  effects  in  hands  of 
drawee^  add  a  count  stating  the  fact,  as  ante,  157.] 

Second  in-       [State  the  drawififf  of  the  bill  on  O.  H.  delivery  to  payee,  his  indorse- 
dorsee        ment  to  defefidatU,  his  indorsement  to  plaintiff  and  the  tatter's  indorse- 
^""indor-  ^^*^  l^  another  party,  A.  B,  and  then  state  presentfnetU  for  acceptance, 
Her  of  a       <$*c.  as  follows .'     And  the  said  plaintiff  in  fact  saith,  that  afterwards,  and 
^id  f^"^**^  before  the  payment  of  the  said  sum  of  money  in  the  said  bill  of  exduing^ 
acceptam^'  xueutioned,  or  any  part  thereof,  to.  wit,  on,  &o.  at  Cadiz  aforesaid,  to  wit,  at, 
by  drawee,  &c.  aforesaid,  the  said  bill  of  exchange  so  indorsed  as  aforesaid,  was  presented 
J.^  P^*^'^-  and  shown  to  the  said  G.  H.  for  his  acceptanoe  thereof,  according  to  the  us- 
been'obUg.  ^S^  ^^^  custom  of  merchants ;  and  the  said  O.  H.  was  then  and  there  re- 
ed to  pay    quested  to  accept  the  same,  but  that  the  said  6.  H.  did  not  nor  would,  at  the 
principtii,    ^^^  time  when  the  said  bill  of  exchange  was  so  presented  and  shown  to  him 
change,  in-  ^^^  ^^  acceptance  thereof  as  aforesaid,  or  at  any  time  afterwards,  accept  the 
tei-«st  and   same.  Or  pay  the  said  sum  of  money  therein  specified ;  or  any  part  thereof, 
charges  to  jj^t  wholly  neglected  and  refused  so  to  do ;   and  thereupon  the  said  A.  B. 
Ldo^     afterwards,  to  wit,  on  &c.  last  aforesaid,  at  Cadis  aforesaid,  to  wit,  at,  &c. 
aforesaid,  caused  the  said  bill  of  exchange  to  be  duly  protested  for  non-ac- 
ceptance thereof,  according  to  the  said  usage  and  custom  of  merchants  ;  by 
means  of  which  said  several  premises,  and  according  to  the  said  usage  and 
custom   of  merchants;   he  the  said  plaintiff,   afterwards,   to  wit,  on,    &a 
last  aforesaid,   at,   &c.  aforesaid,  as    such    indorser  of    the  said   bill  of 
exchange  as  aforesaid,  was  called  upon,   and  forced  and  obliged  to   pay, 
and  did  then  and  there  necessarily  pay  to  the  said  A.  B.  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  together  with  re-exchange,  in- 
[  ^174  1  terest,  and  charges  ^thereon,  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of  — L  of  lawful  money  of  Great  Britain ;  of  all 
which  said  several  prenuses  the  said  defendant  afterwards,  to  wit,  on  &c.  laist 
aforesaid,  at,  &c.  aforesaid,  had  notice ;  by  means  whereof,  and  according  to 
the  sa.'d  usage  and  custom  of  merchants,  he  the  said  defendant  then  and 
there  became   liable  to  pay  to  the  said  plaintiff  the  said  sum  last-mentioned 
smii  of  money,  when  he  the  said  defendant  should  be  tibereunto  aftcrwaords  re- 
quested, and  being  so  liable,  &c.     [StcUe  pretnises,  as  ante^  151.] 

indora^'  ^^^  ^*^^  whereas  the  said  E.  F.  heretofore,  to  wit,  on  Ac.  in  parts  beyond 

against  the  seas,  to  wit,  at  Jamaica,  that  is  to  say,  at  London,  according   to  the 

drawer  or  usage  and  custom  of  merchants,  from  time  immemorial  used  and  approved 

on  refusal  ^^^  me^Q  his  certain  bill  of  exchange  in  writing  bearing  date  the  day  and 

of  ar4;cptor  ^ 

***  "'^^**  (/)  Date  of  protest  Ibr  non-aooeptonce. 


■■ 
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TW  aferesaid,  and  then  and  there  directed  the  said  bill  of  exchange  to  G.  H.  ^^^''^'' 
(kj  the  name  and  addition  of  Mr.  G.  H.  merchant,  London,)  bj  iirhioh  said  bill  JI^k^ 
of  exchange,  he  the  said  E.  F.  then  and  there  requested  the  said  G.  H.  t^ro 
Bondis  after  the  date  of  that  his  second  of  exchange,  first  and  third  of  the 
«une  teoor  and  date  not  paid,  to  pay  to  I.  K.  (by  the  name  and  addition  of 
Mr.  I.  K.  of  Liverpool,  merchant,)  or  order,  the  snm  of  — L  value  received, 
and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said  I.  K. 
which  said  bill  of  exchange  the  said  G.  H.  afterwards,  to  wit,  on,  Ac.  at, 
fccaferesaid,  upon  si^t  thereof,  accepted,  according  to  the  usage  and  cus- 
tom of  merchaats;  and  the  said  L  K.  &c  [State  indorsemeiii,  as  anle^  162.] 
And  the  said  plaintiff  in  hct  says,  that  afWrwards,  when  the  said  bill  of  ex- 
dmnge  became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to 
vit,  on,  &c.  at,  &c.  aforesaid,  to  wit,  at  London  aforesaid,  the  said  bill  of 
ezcittase  so  accepted  and  indorsed  as  aforesaid,  was  presented  and  shown  to 
the  sua  G.  H.  for  payment  thereof,  according  to  the  said  usage  and  custom 
of  merchants,  and  die  said  G.  H.  then  and  there  had  noticeof  the  said'indorse- 
nent  so  made  thereon  as  aforesaid,  and  was  then  and  there  requested  to  pay 
die  aaid  som  of  money  therein  specified,  according  to  the  tenor  and  effect  ot 
the  said  bill  of  exchange,  and  of  his  said  acceptance  iJiereof,  and  of  the  said  in- 
<ioeKmeat  so  made  thereon  as  aforesaid,  but  that  the  said  *G.  IL  did  not,  nor  [^175  ] 
voaM,  at  the  said  time  when  the  said  bill  of  exchange  was  so  presented  and 
shown  to  him  for  payment  thereof  as  aforesaid,  or  at  any  time  before  or  af- 
terwiidB,  pay  the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, or  any  part  thereof,  but  wholly  neglected  and  refused  so  to  do,  nor  did 
did  he  pay  die  said  first  and  ^ird  of  exchange,  in  the  said  bill  of  exchange 
meotioDed,  or  either  of  them,  but  therein  wholly  failed  and  made  default ;  and 
therenpcm  afterwards,  to  wit,  on,  &c.  (m)  last  aforesaid,  at,  &c.  aforesaid, 
the  Slid  bill  of  exchange  was  duly  protested  for  non-payment  thereof,  accord- 
iif  to  the  usage  and  custom  of  merchants ;  of  all  which  said  several  premises 
the  9tid  defendant  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid 
hid  notice;  by  means  whereof,  &c.^[£Sfa/6  IkMIUy,  and  promise  of  de-- 
fdata,  as  anie,  151.] 

J^SkUethe  drawing  the  hill  to  the  order  of  the  plaintiffs  p^yee^  as  ante,  Pftj;ee 
iri,  and  then  proceed  as  follows:] — ^And  the  said  plaintiff  further  saith,  W^^s* 
that  the  said  bill  of  exchange,  being  wholly  unaccepted  and  unpaid,  he  the  |^  buTpn^^ 
«nd  plamtiff  afterwards,  to  wit,  on,  &c.  at  Bouen  aforesaid,  to  wit,  at,  Jbc.  tested 
afercaud,  caused  the  said  bill  of  exchange  to  be  presented  and  shown  to  the  *^w>»d  for 
Mid  Messrs.  £.  F.  and  Co.  for  their  acceptance  thereof,  according  to  the  said  ^^^^ 
ttage  and  eaabam  of  merchants ;  and  the  said  Messrs.  E.  F.  and  Go.  were  weU  as 
then  aad  there  requested  to  accept  the  same,  but  that  the  said  Messrs.  E.  F.  ^oi^-l^y- 
isd  Ca  then  and  there  wholly  neglected  and  refused  so  to  do,  and  there-  ^^'^^' 
^a  afterwards,  to  wit,  on  &c.  last  aforesaid,  at  Bouen  aforesaid,  to  wit, 
^  Jtc.  aforesaid,  die  said  bill  of  exchange  was  duly  protested  for  non-accep- 
taaee  thereof,  according  to  the  said  usage  and  custom  of  merchants;  whereof 
^  Bsid  defendant,  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  afore-* 
ittd,  had  notice ;  and  the  said  plaintiff  in  &ct  further  saith,  that  the  said  bill 
ofeachange  being  still  wholly  unaccepted  and  unpaid,  he  the  said  plaintiff, 
^l^enmrd^  to  wit,  on,  Ac  to  wit,  at  Kouen  aforesaid,  that  is  to  say,  at,  &c. 
tforesaid,  caused  the  said  bill- of  exchange  to  be  presented  and  shown  to  the 

(m)  Date  of  protat,  bting  mum  di^  m  preMiitmeDt  ttt  pi^ntent 

Vol.  n.  16 
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DECLA&ATIONS  IN  ASSUMPSIT. 


OH  «iA    counts,  account  stated,  and  breach.     It  should  seem  that  the 
tniffot  recover  on  the  count  for  money  paid,  1  T.  R.  269.] 


V.    ON  SEA  POLICIES  OF  INSURANCE. 


goods  lost    therein,  that  the  said  plaintiflF,  (j)r,  if  effected  by  an  agent  for  ti 
l^e*S>^ncy!  *^y»  ^^thai  the  said  E.  F."  (ir)  as  well  as  his  own  name,  as  for 


On  a  sea  For  that  whereas  the  said  plaintiff  (r)  heretofore,  to  wit,  ♦on,  fcc  («),  at, 
uisurance  ^^'  (')»  according  to  the  usage  and  custom  of  merchants,  (m),  caused  to  be 
(q),ou       made  a  certain  policy  of  insurance  (f£7),  purporting  thereby  and  containing 

the  plaintiffs 
and  in  the 
name  and  names  of  all  and  every  other  person  or  persons  to  whom  the  same 
did,  mi^ht,  or  should  appertain  in  part,  or  in  all,  did  make  insurance  and 
cause,  &c.  [Here  set  out  the  policy  in  the  past  tense  to  the  words,  '^  in 
witness.^^  t^c.  which  are  to  be  omitted,  and  after  observing  the  note,  (y) 
infra,  proceed  as  follows  :J — And  by  a  certain  menK>randum  thereunder  writ- 
ten, corn,  fish,  salt,  flour  and  seed,  were  warranted  free  from  average,  unless 


(9)  For  the  law  on  insurances,  see  Park,  on 
Ins. ;  Marsh  on  Ins.  Hughes  on  Ins.  8  Chit 
Com.  Law.  445.  The  remedy  for  a  subscrip- 
tion on  a  policy  is  by  action  of  assumpsit  when 
the  policy  is  not  under  seal  or  of  debt,  4 
M.  &  S.  608;  6  O.  L  c.  18  s.  4;  or  covenant, 
when  under  Meal.  See  forms  in  debt,  poBt,429; 
in  covenant  post,  641, 536.  The  above  prece- 
dent is  given,  with  notes,  as  generstUy  applica- 
ble to  all  declarations  on  polices,  see  variety  of 
forms  post,  188  to  208.  Bee  a  form  on  a  value 
policy,  Rickman  v,  Carstairs,  2  Nev.  &  Man. 
562.  Hughes,  528;  on  a  time  policy,  effected 
on  a  ship  by  a  member  of  a  mutual  insurance 
company.  Id.  527. 

(r)  The  action  may  be  brought  in  the  name 
of  the  person  interested,  or  of  the  person  in 
whose  name  tlie  policy  was  effected.  Park, 
408;  Marsh.  580;  Hughes,  4C8.  Ante  voL 
i.  10,  n.  (f).  (Gardiner  o.  Ruan,  1  Wash.  C. 
C.  Rep.  144.)  Though  the  person  whose  name 
is  used  in  the  policy  is  interested  in  the  pro- 
perty insured  jointly  with  another,  tlie  action 
may  be  brought  in  his  separate  name,  the  joint 
interest  being  stated  in  the  declaration.  Ante, 
▼oL  i.  10.  n.  {q).  If  the  policy  be  effected 
in  the  names  of  two  persons,  when  only  one  of 
them  is  interested,  the  action  may  be  brought 
in  tlie  name  of  that  one.  4  £sp.  98.  If 
brought  in  the  name  of  the  party  interested, 
on  a  policy  eflfected  in  the  name  of  an  agent, 
the  declaration  states  that  the  plaintiff'*  byotu 
E,  F.,  kit  agent  in  that  behalf,  made,  &c" 
and  sometimes  shows  tliat  the  requisites  of  the 
statute  28  Geo.  8.  c.  5C.  have  been  complied 
with,  as  in  1  B.  &  P.  846.  Marsh  on  Ins. 
212;  but  Btinble  that  this  is  not  necessary,  see 
n.  (b),  post,  180.  If  the  policy  be  effected  in 
the  name  of  a  ftrm,  it  is  usual  to  aver,  that 
'*  the  said  plaintiflfe,  by  the  name,  ilrm,  and 
description  of  Messrs.  A.  and  B.  and  Co.  &e.*' 
as  in  the  policy,  see  1  B.  &  P.  817.  846. 

(<)  The  date  of  the  policy  in  the  margin » 
Park,  27;  Marsh.  241. 

(0  The  venue  where  the  cause  to  be  tried; 
it  is  transitoiy.  As  to  changing  the  venue, 
see  Hughes,  472. 

(u)  When  the  policy  is  a  form  different  £h>m 


that  usually  adopted,  the  words  "  according  to 
the  usage  il  merchants,  &c.  *'  are  to  be  omitted. 

(to)  The  Stat  85  Geo.  8,  e.  68.  a.  11,  .di- 
rects that  the  instrument  shall  be  called  a 
"  policy  of  insurance.**  The  instrument  in 
common  use  ha£  always  been  considered  aa 
ill-franied,  4  T.  R.  210;  Burr.  848»  1555;  8 
East,  578. 

(jb)  The  word  "agent"  need  not  be  in- 
serted in  the  policy,  1  B.  &  P.  846.  See  ol»- 
servatioDS  on  the  Statutes,  15  East*  6. 

(y)  The  legal  effect  or  literal  words  of  the 
policy  must  bo  stated.  The  qualifications  in* 
trodttced  into  the  policy  by  means  of  warran- 
ties, or  exceptive  stipulations,  should  be  stated. 
8  Bing.  815;  11  East,  638;  4  Camph.  20; 
7  Taunt  885.  2  B.  &  Cres.  20.  In  a  late 
case,  where  the  regulations  of  an  assoela* 
tibn  of  ship-owners,  combined  for  the  mutual 
assurance  of  each  other's  ships,  were  indorsfsd 
on  the  back,  and  were  declared  to  form  part 
of  a  policy  of  insurance  to  which  the  shl]^ 
owners  were  subecribers,  it  was  held,  the  deo» 
laration  ought  to  set  out  .the  regulations  aa 
well  as  the  policy,  8  Bing.  815.  But  clauses 
which  do  not  in  any  way  bear  upon  the  cause 
of  action,  and  are  unnecessary  to  a  Just  com-, 
prehension  of  it,  need  not  be  detailed;  such  as 
the  enumeration  of  all  the  perils  insured 
against,  when  the  loss  is  plainly  attributahleta 
only  one  of  them,  see  4  Taunt  285. 

The  policy  is  usually  set  forth  with  the 
blanks  thereiB.     1  Wentw.  409. 

In  an  action  in  a  valued  policy,  where  tte 
goods  had  been  estimated  at  too  low  a  som^ 
and  the  mistake  was  corrected  l^  the  inaei^ 
tion  of  an  increased  sum  in  the  margin,  ikm 
declaratk>n  stated  the  poli^  aecording  to  to 
altered  state,  without  noticing  the  original  tsI* 
ue,  and  was  held  sufficient;  for  at  the  time  oF 
the  alteration  all  was  in  fieri,  1  Stark.  Ren. 
886k  But  when  an  alteration  has  been  jdmom 
after  the  execution  of  the  instrument,  that : 
should  in  general  be  stated,  and  it  may 
times  be  prudent  to  state  both  the  oiigiiial  anA 
altered  forms  in  difierent  counts.  HQghe8,46i^ 
and  see  a  form  on  an  altered  policy,  poet,  188 
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general,  or  the  ship  should  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides  and    ox  sbi 
skins,  were  warranted  free  from  average,  under  6/.  per  cent,  and  all  other  T®""""- 
goods;  also  the  ship  and  freight  were  warranted  free  from  average,  under  8i  mmoiSi- 
per  cent,  unless  general,  or  the  ship  should  be  stranded  {z).     And  by  a  cer-  dum. 
tain  other  memorandum  thereunder  written,  it  was  declared  that  the  said  in-  Insurance 
soraoce  was  on  goods  (a).    As  by  the  said  policy  of  insurance  and  memoran-  ^P^^^^ 
da,  reference  being  ^thereunto  had,  will  more  fully  and  at  large  appear.    And  ^  policy, 
the  said  plaintiff,  in  fact  saith,  that.tlie  said  policy  of  insurance  and  memo-  r  ^igQ  ] 
randa  were  so  made  by  the  said  plaintiff  as  aforesaid,  as  the  agent  of  one  £.  p^^i^ 
F.  and  for  his  use  and  benefit,  and  that  he  the  said  plaintiff  <&d  receive  the  made  hj 
order  for,  and  effect  the  said  policy  of  insurance  as  such  agent  as  aforesaid,  plaintiff  u 
tovit,at,  Ac.  {venue)  aforesaid,  (6).     Of  all  which  said  premises  he  the  ^^'^^ 
said  defendant  afterwards,  to  wit,  on,  &c.  (c),.at,  &c.  {venue)  aforesaid,  had  defendant 
notice.    And  thereupon  afterwards,  to  wit,  on  the  day  and  year  last  afore-  Mutaal 
oJd,  at,  &e.  {venue)  aforesaid,  in  consideration  that  the  said  plaintiil^  at  the  V^^"^^^ 
^ial  instance  and  request  of  the  said  defendant,  had  [then  and  there  paid 
to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the  sum  of  (£5  os,) 
of  lawful  money  of  Great  Britain,  as  a  premium  or  reward,  for  the  insurance 
of  (£100)  of  and  upon  the  said  goods,  in  the  said  ship  or  vessel,  in  the  said 
iDjage  {or  "on  the  premises^'),  in  the  said  policy  of  insurance  mentioned 
{d)j  and  had]  then  and  there  undertaken  and  faithmlly  promised  the  said  de- 
fendant to  perform  and  fulfil  all  things  in  the  said  policy  of  insurance  con- 
tained, on  the  part  and  behalf  of  the  insured,  to  be  performed  and  fulfilled, 
he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  that  he  the  said  defendant  would  become  and  be  an  insurer  to  the 
laid  plaintiff  of  the  said  sum  of  (<£100),  upon  the  said  goods,  (e),  in  the  said 
ship  or  vessel,  in  the  said  voyage,  in  the  said  policy  of  insurance  mentioned, 
and  would  perform  and  fulfil  all  things  in  the  said  policy  of  insurance  men- 
tioned, on  his  part  and  behalf,  as  such  insurer  of  the  said  sum  of  (100/.)  to 
he  performed  and  fulfilled.     And  the  said  defendant  then  and  there  became 
and  was  an  insurer  to  the  said  plaintiff,  and  then  and  there  duly  subscribed  [  ^^181  ] 
(or,  if  by  *agent^  "  by  one  G.  H.  his  filgent,  in  that  behalf  duly  subscribed,") 
the  said  policy  of  insurance,  as  such  insurer,  of  the  said  sum  of  (100/.)  up- 
on the  said  goods  in  the  said  ship  or  vessel,  in  the  said  voyage,  (or,  upon  the 
pemises  in  the  said  policy  in  that  behalf  mentioned),  to  wit,  at,  &c.  afore- 

(c)  Hilt  k  the  common  memomndiim  at  tlie  the  principal,  this  averment  la  to  be  omitted. 

W  of  the  poUcy,  eee  Park,  20,  21,   101;  As  to  this  ayerment,  see  28  Geo.   8.  c.  56;  1 

limL  240.    As  the  memorandimi  is  part  of  B.  &  P.  812,  817.    If  the  policy  be  effected  in 

Am  poGey,  its  contents  may  be  so  stated,  with-  the  name  of  a  iirm,  it  may  1m  expedient  to  aTer, 

Mttdoptiag  the  word  '*  memorandum."  that  it  is  the  nsual  firm  of  the  plalntifb,  as  in 

(ff)   The  general  terms  of  tlie  insurance,  1  B.  &  P.  817,  846.    As,  however,  atcommcii 

b  the  printed  part  of  the  policy,  are  qualified  law,  these  requisites  did  not  exist,  it  should 

^  the  insertion,  dther  in  the  body  or  at  the  seem  that  they  need  not  be  averred  in  plead- 

ft0tef  the  poli<7,  of  the  words  "  on  ship,''  ing,  1  Saund.  276  a,  n.  2;  Sir  T.  Baym.  450; 

foa^ooi,"  or  "on  freight,  ^e."  and  when  1  M.  &  a  204.    15  Esst,  1,  6,  7;  but  if  the 

■Htted  at  the  foot,  such  memorandum  is  des-  averment  be  inserted,  care  must  be  obeerved 

obtd  as  in  the  above  precedent.    In  some  that  it  corresponds  with  the  eVidenoe,  1  H.  ft 


cb  gDods,  Ac.  the  particular  goods  in-  6.  201.    See  1  Chit.  R.  49. 
■Kd  are  CBomerated  in  the  margin  of  the         (c)  The  date  of  the  deflendant*8  subsorij^ 

poief ,  in  which  ease  the  averment  of  tJie  in-  tion  at  the  ibot  of  the  policy. 

theteon  may  be  aa  follows  : — "And         (d)    It  should   seem  the   words   between 


^■ud  iitsursjiec  tttu  on  divers,  to  wit,  20  brackets,  are  not  necessarjr,  when,  as  mnialy 

Adei  eMd    20    treeteM  ef  goods   and    met"  the  receipt  of  the  premium  is  confessed  in  the 

rhaaJite,  in  tt<  margin  of   the  said  policy  policy. 

U  ond  separately  valued,  and  the         (e)  Or  *' freight  ^  the  said  ship  or  vesselin 


Ml/  vtime  of  the  said  goods,  and  merchant     the  said  vogage,**    It  is  sufficient  to  say,  **  iip- 
dttei  iMt  Unerehy  declared  to  be — I.  on  the  premises  in  the  said  policy  of  tfifur- 

(h\  WThen  the  dechuration  is  at  the  suit  of     ance  mentioned.    4  Campb.  89. 
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said.  And  the  said  plaintiff  further  saith,  that  heretofore,  to  wit,  on,  <tc. 
(/)  aforesaid,  divers  goods,  (j/)  of  great  value,  had  been  and  were  shipped 
and  loaded  at  (London]  aforesaid,  (A)  in  and  on  board  of  the  said  ship  or  ves- 
sel in  the  said  policy  of  insurance  mentioned  (i),  to  be  carried  and  conveyed 
therein  on  the  ^aid  voyage,  to  wit,  at,  &c.  {venue)  aforesaid.  And  that  the 
said  E.  F.  {or  if  at  the  sidt  of  the  principal^  that  ^^he  the  said  plaintiflf,") 
(A)  was  then  and  there,  and  from  thence  continually  afterwards,  until  and 
at  the  time  of  the  loss,  hereafter  mentioned,  (/),  interested  in  the  said  goods 
in  the  said  policy  of  insurance  and  memoranda  mentioned,  and  so  shipped  on 
board  the  Baid  ship  as  aforesaid,  to  a  large  value  and  amount,  to  wit,  to  the 
value  and  amount  of  all  the  monies  by  him  ever  insured  or  caused  to  be  in- 
sured thereon,  to  wit,  at,  &c.  {ve?uie)  aforesaid,  {m).  And  the  said  *plain- 
tiff  in  fiict  further  saith,  that  heretofore,  to  wit,  on,  &c.  (n)  the  said  ship  or 


(/)  The  day  of  shipping  the  gcods  or 
S,bcut  it  This  averment  is  omitted,  when  the 
insurance  is  on  ship.  Sometimes  it  is  stilted 
that  the  goods  were  put  on  boai-d  after  the 
making  of  Ihe  policy,  which  allegation  need  not 
be  proved  as  laid,  5.  T.  K.  4% ;  but  the  aver- 
ment in  the  above  precedent  seems  preferable. 

(g)  Where  the  insurance  is  on  particular 
goods,  it  seems  more  proper  to  show  that  such 
goods  were  put  on  board.  2  New  Bep.  77;  2 
B.  &  P.  158.  But  if  a  declaration  state  that 
the  policy  was  on  indigo  and  bale  goods,  that 
divers  goods  were  ediipped  of  great  value,  that 
the  insured  wa?  interested  in  them,  and  that 
the  policy  was  made  on  the  taid  goods,  for  the 
use  and  benefit  and  on  the  account  of  the  in- 
sured,'the  above  statement  would  be  sufficient 
though  specially  demurred  to,  see  id. 

(h)  Or  any  other  port  from  which  the  in- 
surance was  ib  take  effect  If  by  the  terms 
of  the  policy  the  loading  is  to  take  plaee  at  a 
particular  port,  the  declaration  should  state  the 
loading  at  that  port,  or  it  would,  it  seems,  be| 
bad  on  special  demurer.    2  B.  &  P.  158. 

(t )  If  the  Insurance  were  on  freight,  here 
Bay»  **to  be  carried  and  conveyed  on  freiyki 
in  and  on  board  the  $aid  ship  or  vessel  in  ihe 
said  voyage,** 

{k)  As  to  the  mode  of  describing  the  par- 
ties interested,  see  note,  infra. 

(/)  The  only  material  averment  is  *'  at  the 
time  of  the  risk  insured  against"  2  Taunt 
287,  infra,  n. 

(m)  This  averment  of  interest  is,  in  gener- 
al, absolutely  necessary,  and  Icing  a  material 
averment,  must  be  proved  as  stitcil.  Marsh. 
687.  Hughes,  46C.  The  avermeiit  is  neces- 
sary even  in  an  action  on  the  policy  on  a 
foreign  ship,  unless  the  policy  contain  a 
clause  denoting  the  pix'of  of  interest  to  be  un- 
necessary, as  the  woixls  "interest  cr  no  inter- 
est," **  without  further  proof  of  interest  than 
the  policy,"  or  other  words  of  the  like  effect 
8  Taunt.' 613. 

An  averment  of  interest  at  the  time  of 
pectin ff  the  policy  is  immaterial,  and  if  al- 
leged need  not  be  proved ;  it  suffices  to  aver 
and  prove  that  the  interest  was  vested  during 
the  period  of  the  risk,     2  Taunt.  287. 

fnie  persons  in  whom  the  interest  is  vested 
must  be  described  with  great  accuracy,  so  that 


the  insurers  may  know  from  the  declaration 
who  are  the  precisely  interested  persons. 
Where  two  persons  were  jointly  intercstod,  a 
declaration,  stating  in  one  count  that  one  of 
the  parties  was  interested,  and  in  another  count 
that  the  other  was  interested,  was  held  bod, 
on  the  ground  of  a  variance,  and  that  plaintiff 
could  not  recover  on  either  count.  5  Taunt 
101;  16  East,  141. 

(Sed  vide  Graves  and  Barnwell  v.  Bcttan 
-Marine  Ins.  Co.,  2  Cranch.  419.  Where  the 
plaintiff  avers  the  intei*ebt  in  himself  genenUly, 
but  it  appears  on  the  trial  that  A.  was  in- 
terested to  one  half,  the  plaintiff  may  notwith- 
standing recover  for  his  moiety.  Murray 
and  Ogden  o.  Cdumbian  Ins.  Co.  1 1  Johns 
Rep.  802.  Lawrence  r.  Van  Home,  1  Caine's 
Rep.  276.)  An  averment,  that  A.  B.,  C.  D., 
and  certain  persons  trading  under  the  firm  d[ 
£.  aud  Co.  wei^  interested,  is  sufficient  after 
verdict  1  Chit.  Rep.  49,  and  see  15  East,  4; 
and  it  would  suffice,  under  such  an  a't'cmient, 
to  prove  that  there  is  such  a  firm  as  £.  &  Co. 
without  proving  the  component  membei-s  there- 
of, id. 

It  does  not  seem  necessary  to  aver  tiie  prth- 
portions  of  interest  each  pai'ty  interested  may 
have,  though  sometimes  it  might  be  as  well  to 
do  so  in  one  count  6  Taunt  14 ;  1  Marsh. 
416,  S.  C.  see  form,  post,  185. 

The  mode  in  which  the  interest  was  created 
need  not  be  stated.  But  when  the  interest 
is  alleged  to  be  created  by  certain  special 
oircumfctances,  the  averment,  if  not  made  out 
in  pr(  of,  cannot  be  regarded  as  .«urplusage. 
2  New  R.  309.  Prefatory  matter,  however 
unneecssai-ily  inti'oduoed  into  the  dcclamtson, 
unconuectcd  with  the  averment  of  intei*est,  and 
not  rtftrred  to  by  it,  may  be  rejected  as  sur- 
pliisa^,  id. 

^^'hen  it  is  uncertain  as  to  who  are  the  par- 
ties interested,  diffiri-cnt  counts  should  be  ad- 
ded to  meet  the  doubts;  see  2  New  Rep.  2tO. 

(n)  Die  day  of  sailing,  or  about  it  Ihla 
seems  prefcmblc  to  the  allegation,  that  aftiT 
tlie  making  &c.  5  T.  R.  49C.  But  whether  the 
ship  sailed  before  or  after  the  making  of  tlio 
policy  is  immaterial — for  every  jx»licy  ctntains 
the  words  **  lost  or  not  lost,'*  and  pi'otects  the 
insured  against  the  perils  that  have  rr  shall 
come,  to  the  detriment  of  tlie   propei-ty.    An 


SPECIAL  OOUNTS.  .1^ 

Teasel,  with  the  said  goods  on  board  thereof  departed  and  set  sail  from o'  ^"^ 

(«)  aforesaid,  on  her  said  voyage,  towards aforesaid,  (p).     And  that  ^^ 

afterwards,  and  whilst  the  said  ship  or  vessel  was  proceeding  on  her  said  voy- 

ige  {q)j  and  before  her  arrival  at aforesaid,  to  wit,  on,  &c.  (day  of 

iaSj  or  about  it,)  the  said  ship  or  vessel,  with  the  said  goods  on  board  ther^ 

0^  as  aforesaid,  were  on  the  high  seas,  to  wit,  at,  &c.  {venue)  aforesaid,  (r)  Her  oap- 

vith  force  and  arms,  and  in  an  hostile  manner,  captured,  seized,  a^d  taken  ^^^'^' 

by  certain  enemies  of  our  lord  the  now  king  («).    And  thereby  the  said  goods  ^^  total 

then  and  there  became  and  were  wholly  lost  to  the  said  E.  F.  (/)  and  never  ^^^^ 

did  arrive  at,  &c.  aforesaid,  (m).    Of  all  which  said  several  premises  the  said  Jf^^^^^ 

defen(hnt,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 

{venue)  aforesaid,  had  notice,  and  was  then  and  there  requested  by  the  said 

plaintiff  to  pay  him  the  said  sum  of  (100^)  so  by  him  insured  as  aforesaid, 

and  which  said  sum  of  (100/.)  he  the  said  defendant,  then  and  there' ought  to 

hare  paid,  aooording  to  the  form  and  effect  of  the  said  policy  of  insurance, 

and  lus  said  promise  and  undertaking  so  by  him  made  as  aforesaid,  to  wit,  at, 

4c  (veitfie)  aforesaid. — f  K  there  be  any  doubt  as  to  the*  interest,  or  as  to 

the  natnre  of  the  loss,  other  counts  may  be  added,  varying  the  statement,  2 

Borr.  1188 ;  and  in  such  case  it  seems  unnecessary  to  set  out  the  policy 

again  in  the  second  count,  which  may  refer  to  the  first.     See  form,  next  pre- 

eeJent.    An  adjustment  may  be  given  in  evidence  as  an  admission  under  the 

abore  form,  or  under  the  account  stated,  Park,  118.     Marsh,  544,  '588,-9l 

-Hughes,  472,  sed  vide  1  J.  B.  Moore,  563.-7  Taunt.  306.— 3  B.  & 

Cress.  9,  semb.  contra.     Add  the  counts  for  money  paid,  and  for  money  had 

tod  received,  and  the  account  stated.] 

*And  whereas  also  the  said  plaintiff,  heretofore,  to  wit,  on  the  day  and  year  I  *^^^  1 
firat  aforesaid,  at,  &c.  {venue)  aforesaid,  according  to  the  said  usage  and  cus-  m^t^^T 
too  of  merchants,  caused  to  be  made  a  certain  other  policy  of  insurance,  up-  seoond  or 

sabsequent 

tTcrmeBt,  therefore,  that  the  ship  sailed  after  stated  precisely  as  it  can  be  proved,  and  it  <^^^  <>^  * 

the  making  of  the  pollcj  is  sustained,  though  must  appear  to  be  within  the  terms  of  the  P^'^J  ^^ 

H  aj^eara  in  cTidence  that  the  ship  had  saQed  policy,  see  2  Saund.  201  f.  n.   18;  Park,   898  mrorance, 

tw6R  the  policy  was  made.    6  T.  Rep.  496.  2  to  408;  Marsh.  591   to  596;  Hn^es.  469;  8 

S<v  Bep.  308;  6  Taunt  465.    2  Marsh.  Bep.  B.  &    P.   28.      The  proximate  and  not  the 

IW,  S.  C.  remote  cause  should  be  regarded,  Hughes  246. 

(0)  The  place  from  which  the  Toyage  was  to  See  the  description  of  several  losses,  post,  169 

""•WMBoe,  2  B.  &  P.  158;  ante,  181,  n.  to  207, 

(p)  The  place  of  final  destination.    If  there         (/)  The  person  interested.    A  partial   loss 

*ere  soy  warranty   the  compliance  with  it  may  be  given  in  evidence  under  a  count  for  a 

A«iU  here  be  shown.  Marsh.  588.     If  the  total    loss,    see    Park,    899.     Marsh.     629. 

P^  were  on  freight,  here  insert,  *•  and  that  Hughes,  471 ;  (Vide  Watson  and  al.  v.  Ins.  Co. 

^ffrtiglU  if  Uu  taid  jfoodt,  in  ca»e  of  her  of  North  Am^ica,  4  Dal.  288.)     The  damages 

arritai  tiure^  would  have  amounted  to  a  large  are  severable  and  a  plaintiff  may  recover  less 

f^  of  money,  to  toil,  the  sum  of iS."  though  he  cannot  recover  mor«  tiian  those  al- 

neaaooBt  of  the  value  would,  it  seems,  be  leged  in  the  declaration,   so  the  pluntiff  may 

"OfeeuB^,  even  on  a  valued  policy.  give  in  evidence  any  damage  that  is  within  the 

(9)  If  the  voyage  was  not  to  any  particular  cause  of  action,  as  stated,  without  its  being  spe- 

pit,  then  siy,  "  during  the  continuance  cf  cially  averred  :  Thus  when  some  of  the  goods 

tt!  ntfciii  the  mid  writing  or  policy  of  insur-  had  been  spoiled  and  some  saved,  and  the  deo- 

^Kt  mentioned,  to  wit,  on  SfC.**    If  the  loss  laration  alleged  that  the  ship  sprung  a  leak  and 

•*B  whfle  the  ship  was  at  her  moorings,  the  sunk  in  the  river,  evidence  of  the  salvage  was 

^fatJon   must    be  framed    accordingly.     2  ac^missible.     Hirdwick,  804.     Hnghes,  471. 
«ab  Rep.  157.  (u)  If  on  freight,  here  insert,  **  and  the 

(r)  2  B.  &  P.  158.  taid  E.  F,  thereby  lost  and  was  deprived  of 

U)  As  to  llie  loss,  see  Marsh.  588;  Hughes  the  freight  of  the  said  goods  and  merchandue^ 

*J5, 217,  ke.    In  stating  the  loss,  the  protest  so  on  board  the  sail  ship  on  freight  as  dfore^ 

«e«H  be  consulted,  and  such  loss  should  be  gaid,  to  toil,  at,**  ^e. 


1^  DECLARATIONS  IK  ASSUMPSIT. 

09  wk    qui^  certain  ship  or  vessel  called (or,  "upon  oertain  other  goods  and 

TouaoB,  ^jii^^jg^  ^  ^^^  4^  in  nu^  Qjj  board  of  a  certain  ship  or  vessel  called ") 

ibr  the  same  voyage,  and  upon  the  same  subject-matter  of  insurance,  and  up- 
on the  same  terms  and  stipulations,  and  containing  therein  to  the  same  effect, 
as  in  the  said  policy  of  insurance,  in  the  said  first  count  of  this  declaration 
as  above  mentioned,  as  by  the  said  policy  of  insurance  will  more  fully  ap- 
pear; of  which,  &c. — [Siaie  notice  to  the  defetidmtt^  and  his  ^Ascription 
of  the  policy  and  other  averfnenis,  acow'ding  to  the  facts^  as  dii-^cfed  in 
the  preeedififf  precedent.  ] 

PEOPERTT       [Set  out  the  policy  and  memormtda^  atid  proceed  as  directed  in  the  pre- 

^^iSro"^    ^^^^1  an/«,  178,  atid  after  stating  defendant's  desniptiofi  of  the  policy ^ 

iNTEBBBT.  ^cUb  thc  sMpmeftt  of  the  goods  on  freight  as  follows :] — And  the  said 

losoraiioe  plaintiflTfurther  saith,  that  heretofore,  to  wit,  on,  &c.  divers  goods  of  great  value 

on  freight,  bad  been  and  were  shipped  and  loaded  at aforesaid,  in  and  on  board  of 

menrofhi^  the  Said  ship  or  vessel,  in  the  said  policy  of  *insurance  mentioned,  to  be  car- 

terest  and   ried  and  conveyed  therein,  oa  and  for  freight  in  and  during  the  said  voyage, 

lo8B  there-  to  wit,  at,  &0.  aforesaid,  and  that  he,  the  said  plaintiff,  was  then  and  there, 

^^  ^^''      from  dience  xmtil  and  at  the  time  of  the  loss  hereafter  mentioned,  interested 

f  "^184  ]  in  the  freight  of  the  said  goods,  so  sh]{^)ed  and  loaded  as  aforesaid,  to  a  large 

value  and  amount,  to  wit,  to  the  value  and  amount  of  all  the  monies  by  him 

ever  insured  or  caused  to  be  insured  thereon,  to  wit,  at,  &c.  aforesaid. — 

[StcUe  sailing  of  the  ship  and  loss  of  the  goods,  as  ante,  182.    1  Wenitp. 

896,  6,  and  then  add] — And  the  said  plaintiff  thereby  and  then  and  there 

lost,  and  was  deprived  of  the  freight  of  the  said  goods  and  merchandizes  ao 

on  board  of  the  said  ship  on  freight,  as  aforesaid,  to  wit,  at,  &q.  {venue") 


On  an  izu  [get  Old  the  policy  and  common  memorandum^  ($s  directed  ante,  178,  a?id 
^^^^  proceed  as  foUows :] — "And  by  a  oertain  other  memorandum  thereunder 
pected  to  Written,  the  said  insurance  was  declared  to  be  on  profit,  valued  at  — L  [  Then 
viae  on  refer  to  the  policy,  and  state  notice,  and  defendant's  subscription  and  ship^ 
^U  with  ^'^^'^  ^f  Snoods,  and  sailing  of  vessel,  as  ante,  180,  2,  arul  then  aver  the 
ayerment  interest  as  follows :] — And  that  the  said  plaintiff  was  interested  in  the  pro- 
of intereet  fits  to  arise  and  be  made  from  the  sale  and  disposal  of  the  said  cargo  of  goods 
^^^'  and  merchandize,  to  a  large  value  and  amount,  to  wit,  to  the  value  and  amoant 

of  all  the  money  by  him  insured,  or  caused  to  be  insured  thereon,  to  wit,  at^ 

&c.  {ventte^  aforesaid. — [  Then  proceed  as  usual.] 

« 

Insurant  ^g^  ^^  fff^  policy  and  common  memorandum,  and  proceed  as  direcied 
int^ett  ^*  ^  the  precedent,  ante,  178,  to  the  statement  of  the  mutual  promises,  and 
thezeon  in  then  describe  the  matter  insured  as  follows :] — For  the  insurance  of  ^lOO 
several  ^f  ^jj^j  ^jq^  one-half  or  moiety  of  the  said  ship  or  vessel,  in  the  saM  policy 
^^^'  '  of  insurance  mentioned,  and  had,  &c. — [  Then  state  defendant's  subscript 
plaintiff m-  tion  and  aver  the  interest  as  follows :] — And  the  said  plaintiffi  frutheir 
**^i^  (y)-  say,  that  at  the  time  of  the  making  of  the  said  policy  of  insurance,  and  frtmn 
thenceforth  until,  and  at  the  time  of  the  loss  hereinafter  mentioned,  ouq 
£•  F.,  G.  H.,  and  I.  K.  were  interested  in  the  said  moiety  of  the  said  ship  or 

(io)  See  notes  to  ftrm,  ante»  178;  and  see         (y)  See  other  precedents,  1  Wentw.  408^ 
ftmn,  1  Went.  898.  418,  489,  450,  451,  and  notes,  ante,  181. 

(«)  2  East,  644; 8  Chit  Com.  Law,  452. 


vesBel,  to  a  large  value  and  ^ipoont,  to  wit,  .to'V^the  /yalaeand  i^mount  of  all  pbqpkkit 
the  money  e?er  insured  bj  or  for  Ibem,  'therei^)OU,.attd.tbat  the  said  inBurauoe    ^^^ 
was  80  made  as  aforesaid  by  the  said  plainti&y  in  trust  for,  aad  for  the  uae  isTSBBn. 
ud  benefit  of  the  said  £.  F.,  G.  H.,  and  L  K.,  to  wit,  at,  &o.,  {venue) 
abres&id. 

[SuUe  policy  atid  memoranda,  and  other  all^tUixm  k^&rfi  the  averment  Plaintiffln- 
af  interest,  as  ante,  178,  and  then  proceed  as  foUaws:] — And  the  •said  {^^^f^^^ 
pUntiff  farther  saith,  that  he  the  said  plaintiff,  and  one  E.  F.  and  one  G.  11.  and  other  * 
at  the  time  of  making  the  said  policy  of  insurance,  and  from  thence  continu-  persons  in 
ally  until  and  at  the  time  of  the  loss  hereinafter  mentioned,  were  interested  ^^  «ei«)- 
in  the  said  ship  or  vessel  to  xi  great  value  and  amount,  that  is  to  say,  to  the 
Tftlaeand  amount  of  tbe  monies  by  them,  or  either  of  them^  ever  insured,  or 
camed  to  be  insured  thereon,  in  tbe  proportions,  and  in  the  manner  hereafter 
mentioDed;  and  tlmt  the  said  policy  of  insurance  was  so  madeas  aforssaid,  for 
the  use  and  benefit  of  the  said  plaintiff,  and  the  said  E.   F.  and  the  said  G. 
E  that  is  to  say,  as  two-thirds  part  of  the  ^alue  of  the  ship  or  vessel,  for  aod 
onthebehalf  ot^  and  for  theuacand  bqpefit  of  the  said  plaintiff ;   and  m  to 
the  remaining  third  part  thereof,  for  and  on  behalf  of,  and  for  the  use  and 
Iieaefit  of  the  said  £.  F.  and  G.  H*  to  wit,  at,  &c.  {perme)  aforesaid. 

The  like  in 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making  f",^'on  ^ 

of  the  policy  of  insurance  hereinafter  mentioned,  was  interested,  to  wit,  in  two-  policy, 

third  parts  or  shares,  of  and  in  a  certain  ship  or  vessel  caiUed  the ,  and  where 

Koained  so  interested  therein,  until  at  the  time  of  the  loss  hereinafter  men-  fej^^ted  In' 

tieaed;  and  the  said  plaintiff,  being  so  "^ interested  as  aforesaid,  heretofore,  to  two-third.^ 

int,  on,  &c.  at,    &c.   accoi*ding  to  the   usage  and  custom   of  merchants,  oftheshp 

eaaaed,  ic.  '"^ 

^^  [  *186  j. 

And  the  said  plaintiff  further  saith,  that  the  said  insurance  was  so  made  as  The  i:ke 
iftrasaid.  to  and  io^  the  use  and  on  the  account  of,  and  in  trust  for  <xie  E.  F.  vrhcresome 
and  one  G.  H.  one  I.  K.  one  L,  M.  and  one  N.  0. ;  and  that,  before  and  until,  ^ere'^jntcr- 
nd  at  the  time  of  the  loss  hereinafter  next  mentioned,  the  said  £.  F.  was  ii>-  csted  in  the 
|eicsted  in  the  said  ship,  and  the  said  G.  H.,  L  K.,  L.  M.,  and  N.  0.  were  ship,  and 
iBteiested  in  the  said  goods  and  merchandize  so  on  board  thereof  as  aforesaid.  ^^^^I^ 
tt^akige  amount,  to  wit,  to  the  amount  of  all  the  money  oyer  insured,  or  (6). 
canaed  to  be  insured  thereon,  to  wit,  at,  &c.  (venue)  aforesaid. 

[Set  out  the  policy  and  memoranda,  verbatim,  the  reference  thereto,  and  Averme»t 
iefemkaWe  subscription,  as  ante,  178,  afid  then  proceed  as  follows :] —  ^J^^. 
Aid  the  plaintiff  in  &ct  saith.  that  the  said  ship  or  vessel  was  not,  at  the  time  subject 
of  the  making,  effecting  or  subscribing  of  the  said  policy  of  insurance,  nor  of  ^u  inttr*^ 
^  hq[ypeiung  of  the  loss  hereinafter  mentioned,  and  property  of,  or  belong-  ^"^  ^^^ 
lag  to  OUT  sovereign  lord  the  king)  or  any  of  his  sulyects. 

• 

(s>  Bm  preoedent,  1  Wentw.  402,  410,  450.      See  iinte,  181,  n. 
it  viB  tin  Uldy  a  disputed  point  whether  the  (a)    See  precedent,  1    Wentw.   445.    Thiii 


must  Aver  the  interest,  but  It  is  fbrm  is  Bomethnes,  thongb  bat  rarely,  adopted 

»v  wMkA  that  it  must  be. averred,  and  oor-  aea  Id.  ibid. 

neflyto,  aaoording  to  the  &ct8,  aeeantc,  181,  {b\   See  precedents,  1  Wentw.   892,  410. 

»te.    It  does  not  seem  however  necessary  to  439. 

^cr.thoagh  perhaps  sntnetimes  advisable,  to  (c)  See  precedents,  2  Saand.   SOS,  n.   17. 

"    ia  wiwt  propoitknis  s^'cral  persons  The  deolamtion  must  aver  an  interest,  aniM, 


iBterested.  6  Taunt.  14;  1  MaMh,  416,  n.      181,  n.  and  as  how  to  aver  it,  id 

Vol.  n.  17 


186  DEOLAEAHOirS    DT    iJMSUMPSIT. 

OH  SKA        For  that  whereas  one  E.  F.  heretofbre,  to  wit,  on,  &c.  at,  £o.  bj  his  eer- 
trckpSS   tain  writing  obHgatoiT,  sealed  with  his  seal,  and  now  shown  to  the  ooart  here, 
rNavBED    the  date  whereof  is  the  daj  and  year  aforesaid,  acknowledged  himseir  to  be 
AND      held  and  firmly  boond  tmto  the  said  pbdntiff  in  the  snm  of  £1000,  to  be  paid 
INTEREST.  ^  ^^  gjjj  plaintiff,  or  his  certain  attorney,  executors,  administrators,  or  as- 
surance'of  ^^8^>  whenever  he  the  said  E.  F.  should  be  thereunto  afterwards  requested. 
money  lent  With  and  under  a  certain  condition,  thereunder  written. — [Here  set  out  the 
on  respon--  coTtdiiioii  of  the  respondentia  b&?id,  with  the  recitals,  verbatim,  and  theti 
Sip  and*  P^^^^^  *] — -And  the  said  plaintifi  further  saith,  that  after  the  making  of  the 
goods  (dt).  said  writing  obligatory,  and  the  said  condition  thereof,  and  after  the  lending 
of  die  said  jSlOOO,  as  aforesaid,  to  wit.  on,  Ac.  he  the  said  plaintiff,  accord- 
ing to  Uie  usage, and  custom  of  merchants,  from  time  immemorial  used  and 
approved  of,  caused  to  be  made  a  certain  policy  of  insurance,  purporting  there- 
by, and  containing  therein,  that,  &c. — [Here  set  out  the  policy  as  in  the 
usual  formj  ante,  178,  the  notice  to  the  defejidant,  and  his  subscription. 
and  the  mutual  promises,  and  thefi  jn^oceed  as  follo7os :] — And  the  said 

plaintiff  ftirther  says,  that  the  said  ship  called  the ,  in  the  said  condition 

of  the  said  writing  obligatory  mentioned,  and  the  said  ship  called  the in 

the  said  policy  of  insurance 'mentioned,  were  one  and  the  same  ship,  and  not 
difiEerent  ships ;  and  that  the  voyage  in  the  condition  of  the  said  writing  obli- 
gatory mentioned,  and  the  voyage  in  the  said  policy  of  insurance  men- 
tioned, were  one  and  the  same  voyage,  and  not  other  or  different  voyages,  and 
that  the  merchandize  and  efiects  in  the  said  condition  and  writing  obligatory 
mentioned,  and  the  goods  and  merchandize  in  the  said  policy  of  insarance 
mentioned,  were  the  same  goods,  wares,  merchandize  and  effects ;  and  that  the 
said  sum  of  XIOOO,  in  the  said  writing  obligatory  mentioned,  was  and  is  the 
money  insured,  and  intended  to  be  insured  in  and  by  the  said  policy  of  insur- 
[  *187]  ance,  and  not  other  or  different  money,  to  wit,  at,  &c.  {v€7iue).  ♦And  the 
said  plaintiff  further  says  {e)  that  the  said  ship,  with  all  convenient  speed  af- 
ter the  making  the  said  writing  obligatory,  did  proceed  and  sail  on  her  said 

voyage  from  and  out  of  [the  said  river  Thames]  to  a  certain  place  called 

[in  the  East  Indies,]  in  the  said  condition  of  the  said  writing  obligatory  men- 
tioned, without  deviation,  and  aflerwards,  in  the  said  voyage,  to  wit,  on,  &c. 

did  arrive  in  safety  at  the  said  place  called in  the  East  Indies  aforesaid, 

and  that  the  said  E.  F.  afterwards,  to  wit,  on,  &c.  did  load,  and  cause  to  be 
laden  on  board  the  said  ship,  at  the  said  place  called,  &c.  in  the  East  Indies, 
divers  merchandize  and  efiects,  to  be  brought  from  thence  by  the  said  ship  in 
the  said  voyage,  back  to  the  river  Thames  aforesaid,  and  to  London  aforesaid; 
and  that  the  said  ship,  afterwards,  to  wit,  on,  A*c.  did  sail,  proceed,  and  return 
with  the  said  merchandize  and  effects  so  laden  on  board  the  said  ship,  without 

deviation  in  the  said  voyage,  from  the  said  place  called in  the  East  In- 

[  ♦IBS  ]  dies,  and  towards  the  river  Thames  and  London  aforesaid,  *and  that  after- 
wards, Ac. — [  Then,  state  the  loss  of  the  ship  and  goods,  according  to  tke 
fact,  afid  the  defendant's  consequefit  liability  to  pay,  as  usual.  See 
ante,  178.] 

And  the  said  plaintiff  in  feet  saith,  that  the  said  policy  of  insurance  was  eo 
made  as  aforesaid  for  the  purpose  of  affecting  an  insurance  on  the  said  goods 

(<f )  See  preoedeni,  1  Wcntw.  4S1.    See  19  Adolph.  50^    See  19  Geo.  8.  e.  87.  t.  & 
Qeo.  8,  c.  87.  a.  5;  2  Barr.  .1894.  Peclarations         (c)  These  avementi  wOl  depend  on  the 

on  a  policy  of  ineuranoe  on  a  Bottomry  bond^  dition  of  the  bond, 
and  law,   Simonde  v.    Hodgson,   8   Bam.  & 
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and  meroiiaiidiie  so  as  afomsaid  intended  to  be  ahipped  and  loaded  in  and  on    o"  sba 
bowd  of  a  certain  ahip  or  veasel  called  the  (  George)  whereof  the  said  £.  F.   ^'^^^''^ 
m  mister,  and  that  the  said  laet^mentioned  ahip  or  yeesel  was  and  is  called    ^i^^^^ 
in  and  by  the  said  policj  of  insaranoe,  by  the  name  of  the  (  Digby)  bj  mifr*  Averment 
take,  and  that  there  was  not,  at  the  time  of  making  the  said  policy  of  insur-  whei-e  the 
Jiaoe,  aay  ship  or  vessel  in  the  port  of  London  aforesaid,  whereoi'  the  said  £.  °^°^^P'' 
F.  naa  master  other  than  and  except  the  ship  or  vessel  *called  the  (  George)  on  \^^^  \^^ 
boinl  whereof  the  sai<l  plaintiff  so  as  aforesaid  intended  to  ship  and  load  the  mis-stated 
said  goods  and  menhandixe,  to  wit,  at,  &e,  aforesaid.  ^^^^ 

[After staling  defendatifs  subsiripfion  as  wnial,  proceed  as  foUofas:]  On  n  poii- 
iikd  the  said  plaintiff  in  fact  sitith,  tliat  after  making  of  the  said  policj  of  ^^^^^]^^ 
ittsonnce  the  said  plaintiff  was  desirous  to  withdraw  the  mark  of  the  hemp  in  ed,  but  not 
dtt  8ud  policy  of  insarance  mentioned,  and  the  warranty  of  sailing  before  or  at  as  to  sub- 
tke  tine  of  the  said  policy  of  insurance  Uientiooed,  whereof  the  said  defendant  'j^^^^'f' 
tbffl  oad  there  had  notioe ;  and  thereupon  afterwards  to  wit,  on  &  c.  at,  &c.  afove^ 
said,  by  certain  memorandum  indorsed  on  the  said  policy  of  insurance,  and  sub- 
uribedfay  the  said  defendant,  by  one  £.  F.  his  agent,  then  and   there  duly 
astboriied  in  that  behalf,  it  was  agreed  by  and  between  the  said  plaintiff  and 
the  said  defendant,  for  and  in  consideration  of  the  sum  of  four  guinoae  addi- 
tioDftl,  and  allowing  5  per  cent  less  return   than  was  in  the  said  palioy 
9f  iosttrance  mentioned,  to  withdraw   the  .mark  of  the  hemp  in  the  said 
poby  of  insurance   mentioned,  and  the  said  warranty  of  sailing,  therein 
abo  mentioned. 

[After  ike  stcUemeni  of  the  defe^tdant^s  subscription  of  the  policy^  as  us-  statement 
^insert  the  following  avetuneMi :] — And  the  said  plaintiff  further  saith.  that  ofditei-a- 
afterthesaid  policy  of  insurance  was  so  underwritten  on  the  bolialf  of  the  said  ^^"^^^f  ^j,^ 
defendant  *a8  aforesaid,  and  before  notice  of  the  determination  of « the  risks  terms  of  * 
tboebj  insured,  and  whilst  the  things  thiereby  insured  were  and  remained  the  the  policy 
property  of  the  said  plaintiff  as  hereinafter  next  mentioned,  to  wit,  on,  &;c.  ^^^  ^® 


commence- 


I    st^  4c.  he  the  said  defendant,  by  a  certain  indorsement  then  and  there  made  meniof  the 
<a  the  said  policy,  and  signed  for  him  by  the  said  I.  K.  his  agent  in  that  be*  "^^s  (^)- 
Ui^  agreed  that  the  said  vessel  therein  mentioned  might  sail  from  Martini-  [  "^^ISO  J 

'  fse  and  Antigua  or  Antigua  and  Martinique,  both  or  either,  and  from  all 
or  say  of  the  West  India  Islands  (Jamaica  and  St.  Domingo  excepted)  to 
liT^pool,  without  being  a  deviation,  and  without  prejudice  to  the  said  insur- 
anee,  as  by  the  said  indorsement  will  also  more  fully  appear. — [  Then  slate 
(kesaUin^  of  the  ship,  andavermetU  of  interest^  4*c.  as  anle^  180,  SLJ 

And  the  said  plaintiff  further  says,  that  afterwards,  to  wit,  oa,  ko.  tliosaid  ,^^f^]^^ 
!    lUpir  with  the  said  goods  and  merchandise  so  laden  on  board  her  as  aforesaid,  sailed  with 

I    ^epttted  and  set  sail  with  convoy  from aforesaid,  on  her  said  intended  convoy.&o. 

;    ^Jm^  towards aforesaid,  to  wit,  at,  ic.  aforesaid,  and  that  after-  ^^^' 

wards,  and  whilst,  Ac. 

[After  stating  the  sailing  of  the  voyage,  proceed  as  follows:] — And  p^„^  o, 
the  wid  plaintiff  further  saith  that  the  said  ship  in  the  said  policy  of  insnr-      sea. 

I        (/)  See  4  Taunt  169;  8  East,  278,  878;  85  not  necessaiy  to  state  alteration,  ante,  179» 

«*•  ^  *■  63.  8. 13.    1^  another  precedent,  note. 

Watw.  444.  ih)    See  precedents,!   Wentw.  899,  414^ 

(;)8ee  tHe  lAst  precedent  and  notes.    85  444;   2D.    &  P.    Ill;  Marsh,  260.    Ruling 

WW-  8.  e.  68.  8. 18.    1  Wentw.  444.    When  sheathed  with  copper,  1  Wentw.  411. 


189  DBOLAAASniM  UP  JflBDMPSIT. 

ox  sMk  '  ance  mentioned,  iriA  the  said  goods'  and  Bierdttndise  so  on  board  tbeveof  as 
i^uBBT  ^^^^^7  whilst  she  was  proceeding  on  her  vojage,  and  before  her  arrival  at 
PERiu  OF  any  of  her  port  or  ports  of  destination,  sale  or  final  delivery,  in  the  aaid 
BKA.       writing  or  policy  of  insurance  mentioned,  to  wit,  on,  &c.  was,  by  the  perik 
Uiwifship  and  dimgers  of  the  seas,  '^and-  by  stormy  and  tempestuons  weather,  and  tbe 
bv  stormy '  Violence  of  the  winds  and  waves,  bulged,  broken,  damaged,  spoiled,  and  dc- 
weather,     stroyed,  and  the  said  ship,  with  the  said  goods  and  merchandize  soon  board 
aud  perils    thereof  as  aforesaid,  thereby  then  and  there  became  and  were  wholly  lost  t6 
\  ^Q(\\  ^^®  ^'^  plaintiflF  (or  if  he  toas  agent  for  90fne  other  persmi^  say  '*  to  said 
1     lyo  J  g  -pn^  ^  ^j^^  ^^^  ^^    aforesaid,  of  all  which  said   premises,  ic — [Sfafe 
the  nofice  as  cmte,  182.     AM  atiother  county  witk  a  more  general  state- 
ment of  loss,  as  in  the  next  formJ] 

Was  by  the  perils  and  dangers  of  tibe  seas  wholly  lost  to  tbe  said  plaintiff, 

and  never  did  arrive  at aforesaid,  to  wit,  at,  &c  '{vetme)  aforesaid,  of 

all  which,  &c. — [Stai^e  notice  of  loss,  and  conclude  as  anie^  182.] 

More  gen-       And  before  her  arrival  at  —  aforesaid,  by  the  perils  of  the  seas,  waa 

m^t^of  ^  wrecked  and  totally  lost,  whereby  the  said  ship  and  the  said  goods  and  mer* 

loss  by  chandize  so  being  on  board  thereof  as  aforesaid,  and  all  other  things  in  the 

perils  of  game  and  thereto  belonging,  were  wholly  destroyed,  perished,  and  lost  and  be- 

^^ .  came  of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at,  £c.  {venue)  afor«^ 

shipwreck  Sftid,  of  all  which,  &c. — [State  notice  of  loss,  and  conclude  as  ante,  182.J 

<Ar). 

Mother*  ™      By  and  through  the  force  of  certain  hurricanes  and  winds,  stormy  and  tem- 

form  {I),    pestuous  weattier,  and  by  and  through  the  perils  and  dangers  of  the  seas, 

were  on  the  high  seas  wreeked,  sunk,  and  lost,  to  wit,  at,  &c,   (venue) 

aforesaid,^  of  all  which  said  premises,  ko.     ISiate  notice  of  loss,  and  conr 

elude  as  ante,  182.] 

I^oBB  Ij  That  whilst  the  said  ship,  with  the  said  eoods  and  merchandizes  so  laden 

€f  tbTshlp  ^^  ^^^  thereof  as  aforesaid  was  sailing  and  proceeding  on  her  said  voyage, 
(mY  atki  before  her  arrival  at,  ftc.  aforesaid,  to  wit,  on,  &c.  upon  the  high  seas, 

by  the  perils  and  dangers  of  the  seas,  and  the  -force  and  violence  of  storms 
and  tempests  there,  was  beat  and  broken  to  pieces,  sunk  and  totally  lost  in 
the  sea,  to  wit,  at,  &;c.  {venue)  aforesaid,  of  all  which,  &c. — [State  no- 
tice of  loss,  and  conclude  as  ante,  182.  J 

Ship  being  And  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  sailing' and 
^^e  ne-  P^'^^^^^^i'^^g  ^^  her  said  voyage,  and  before  her  arrival  at,  &c  aforesaid,  to  wit, 
cessaiy  to    o^?  &^'  <^d  on  divers  other  days  and  times  between  that  day  and  tbe      ■ 

Btil  day  of the  said  ship  or  vessel,  by  stormy  winds  and  tempestuous 

^^^®  weather,  became  and  was  leaky,  and  greatly  broken  and  damaged,  insomuch 

port,  in  do- 
me which        (0    S^   precedent,   1  Wentw.   802,  448.  214,  &c.  and  cases  there  collected.     SeeprNft' 
riup  was  -    The  circumstances  occasioning  the   It  ss  are  to  dent  of   loss  bv  perils  of    sea,   where  dkip 

be  stated  according  to  the  (acts,  and  luually  in  was  by  the  winds  blown  over  on  her  side,  in 

one  count;  the  dcsoription  is  taken  from  the  a  graving  dock,  6  B.  &  A.   161 ;  sea  also  id. 

psotest,  when  oorrect.    It  nmy  auffioQ  to  de-  225. 

scribe  the  loss  by  the  perils  of  the  sea  more  {k)   See  another  precedent   in   1   Wcntw. 

generally,  as  in  the  next  precedent,  when  the  488,  445,  460. 

ihots  will  allow.    As  to  what  is  a  loss  by  perils  (/)  See  precedents,  1  Wentw.  484,  445»,  44fl^ 

of  the  sea,  see  8  Ttont  227;  4.  Taunt  126;  6  464. 

T.  R.  676;  8  Chit  Com.  Law.  4iK);  Hughes,  (»)  See  precedents,  1  Wentw.  428.  46& 
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tkat  bf  means  thereof  it  then  and  them  beeame  and  was  expecHent  and  neees* 

gary  fer  the  preserration  of  the  said  ship  or  v«asel,  to  sail  and  proceed  to  the 

nesupest  port,  and  the  said  ship  or  vessel  did  then  and  there  accordingly  sail  perils  or 

lad  proceed  towards  and  for  the  nearest  port,  to  wit,  for in  America,       ska- 

to  wit,  at,  &c.  aforesaid ;  and  that  afterwards,  and  whilst  the  said  ship  or  yes* 

»1  ifaseadeavoriug  to  sail  and  proceed  into  a  port  of  safety  there,  to  wit,  on, 

to.  to  wit,  at  &c.  the  said  ship  or  vessel,  by  the  perils  and  dangers  of  the 

seas,  and  by  the  violence  of  the  winds  and  waves  became  and  was  wholly  lost 

to  die  said  plaintiff,  and  never  did  arrive  at,  &c.  aforesaid;  of  all  which-,  &c. 

—[State  notice  of  hss,  and  conclude  as  ante^  IS^-^Add  another  county 

wkh  a  *more    general   statement  of   losSy  by  perils   of  the  sea,   as  [  *191  J 

ante,  190.] 

Upon  the  hi^  seas,  struck  against  certain  rocks,  and  did  thereby  then  and  Loss  by  the 
Aero  founder,  and  the  same  ship,  with  her  tackle,  apparel,  ordnance,  muni-  ^j"^^"?  ^^ 
tion,  artillery,  and  other  furniture,  was  then  and  there  totally  lost  and  de-  among^e- 
strojed,  and  sunk  in  the  sea  aforesaid :  of  all  which,  Ac. — [State  7iotice  obstructive 
Jus,  and  conrlnde  as  ante,  182. — Add  another  count,  vnfh  a  more  general  ^"^^ 
statement  of  loss,  by  perils  of  the  sea,  as  afite,  109.] 

Was  by  the  perils  and    dangers   of   the  seas,  and  by  stormy  and  tem-  Loss  by 
potwras  weather,  and  the  force  and  violence  of  the  winds  and  waves,  wrecked,  ^'^n^^aV 
fimndered  and  sunk,  whereby  the  said  ship  or  vesseK  and  the  said  goods  and  gea  (n). 
nerehandize  so  on  board  the  same  ship  as  aforesaid,  then  became  and  were 
iWly  kwt  to  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid ;  .of  all  which,  &c. — 
[State  notice    of   hss,   and    conckuk   as  ante,    182.  —  Add    another 
etmtt,  with  a  more  general  statement  of  loss  by  perils  of  the  sea,  as 
ante,  190.] 

Ami  the  said  plaintiffij  further  say,  that  the  said  ship,  after  the  making  l^ws  by 
rf  the  said  policy  of  insurance,  and  within  eighteen  months  after  the  day  **^'P  ^®*"8 
of  fcer  arrival  in  the  said  river  Gambia,  and  during  her  stay  and  trade  there,  r^,ck  and 
towitj  on,  ^c.  was   forced  and  cast  upon  a  rock  in  the  said  river  Gambia,  the  gi.ois 
md  was  then  and  there  broke,  shattered,  and  bulged,  and  said  goods  and  ^^T^^* 
neniandizes,  so  laden  in  and  onboard  the  said  ship  as  aforesjiid,  were  there-  ^ards  I'^Kt 
by  then  and  there  wetted,  damaged  and  wholly  spoiled;  and  the  said  ship  in  a  river 
•ftcrwards,  and  within  the  space  of  eighteen  months  ftx>m  the  d«y  of  her  ar-  ^y  tampeet 
rital  in  the  said  river  Gambia,  and  during  her  stay  and  trade  there,  to  wit, 
on,  Ac.  by  force  of  the  winds  and  tempests  was  wholly  lost  in  the  said  river 
flambia,  to  wit,  at,  &c  {ve?uie)  aforesaid;  of  all   which,  tec. — ;  State  notice 
of  hss,  and  conchide  as  ante,  182. — Add  another  cmint,  with  a   more 
general  statemetit  of  loss  by  perils  of  the  sea,  ante,  190.] 

♦Whilst  the  said  ship  was  sailing  and  proceeding  in   the  Greenland   seas,  [  *192  ] 
to  wit,  on,  ftc.  on  the  high  seas,  to  wit,  at,  fto.  aforesaid,  by  the  force  and  Ship  lost 
riolence  of  storms  and  tempests,  and  by  and  through  misfortunes  and  acci-  ^j^^j*-^™^ 
fa^  arising  and  happening  from  the  bodies  of  ice  and  snow  floating  and  be-  and  foim 
a  the  same  seas,  and  by  and  through  the  perils  and  dangers  of  the  seas,  the  dered. 
Bid  ship  or  vessel  bulgeil,  and  went  to  pieces,  sunk  and  foundered,  and  all  the 
Wy,  stores,  tackle  and  apparel,  ordnance,  artillery,  boat  and  other  fiimi- 

(n)  1  Wentw.  81)0,  488, 464. 
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OH  8EA  ^jj^Q  Qf  ^i^Q  g3]  j  g]|jp  Qi^  vessel,  were  totally  lost  to  the  said  plaintiff,  to  wit^ 

xosss  BT  ^^  <^^«  (venue)  aforesaid,  of  all  which,  &c. — [SicUe  notice  of  loss,  and  con- 

PKBiLB  or  elude  as  ante,  182. — Add  another  comity  wUh  a  more  general  statement  of 

SEA.  Iq^^  ly  perils  of  the  sea,  as  ante,  190.] 

Loflsofahip  [After  Stating  the  Sailing  of  the  ship,  proceed  a3  follows:] — And  the 
b^^stnmd-'  Said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  Said  goods  and 
lug.  merchandize  remained  and  continued  on  board  the  said  ship  as  aforesaid,  and 

whilst  she  was  proceeding  on  her  said  vojaga,  to  wit,  on,  &c.  at,  &c.  afore- 
said,  the  said  ship,  by  and  through  the  perils  and  dangers  of  the  seas,  sikI 
by  the  force  and  violence  of  the  winds  and  waves,  was  stranded,  bilged,  and 
wholly  lost ;  and  the  said  plaintiff  thereby  then  lost  and  was  deprived  oif  the 
freight  of  the  said  goods  and  merchandize  so  on  board  the  said  ship,  on  freight, 
as  aforesaid,  to  wit,  at,  &c.  {ventie)  aforesaid  of  all  which,  &c. — [State  no- 
tice of  loss  and  conclude  as  ante,  182. — Add  another  coiitit,  with  a  more 
genet^al  stalemenl  of  loss  by  perils  of  the  sea,  as  afite,  190.  What  is  a 
stranding,  see  8  Campb.  29 ;  5  B.  &  A.  225 ;  4  M.  &  S.  77  ;  1  Stark.  436; 
4 B.  &  C.  786;  what  not,  4  Moo.  15 ;  1  Brod.  &  B.  888 ;  4  M.  &  S. 
503.] 

Oooda  And  afterwards  and  during  the. said  voyagp,  that  is  to  say,  on  &c.  the  said 

bya^^    ship,  so  having  the  said  goods  and  merchandize  on  board  tliereof,  whilst  she 

sprung  in  a  was  Sailing  and  proceeding  on  her  said  voyage,  and  after  her  departure  from, 

storm  (o).   i^c.  aforesaid,  and  before  her  arrival  at,  &c.  aforesaid,  on  the  high  seas,  was, 

by  and  through  the  perils  and  dangers  of  the  seas,  and  the  force  and  violence 

of  the  winds  and  waves,  and  by  means  of  stormy,  tempestuous  weather, 

greatly  damaged  and  opened  in  her  seams,  and  between  her  planks  rendered 

leaky,  and  greatly  filled  with  water,  and  the  said  goods  and  merchandises 

thereby  then  and  there  in  the  said  voyage,  were  wetted,  damaged,  and  wholly 

spoiled,  and  rendered  of  no  use  or  vaJue  to  the  said  pkintiff  to  wit,  at,  Ac. 

{venue)  aforesaid;  of  all  which,  &c. — [State  notice  of  loss,  and  cotidude  as 

ante,  182. — Add  another  counl,  stating  a  loss  by  perils  of  the  sea,  wore 

generally,  as  ante,  190]. 

IMS  BT  ^Y'as  upon  the  high  seas  greatly  eaten,  damaged,  and  destroyed  by  worms 
8Up  bfiA  ^^^  other  insects,  and  thereby  and  by  and«through  the  force  of  certain  hiir- 
by  eating  ricanes  of  wind  and  stormy  '^'^and  tempestuous  weather,  and  by  and  through 
otjcrwB  the  perils  and  dangers  of  the  seas,  the  said  ship  or  vessel  was  rendered  of  no 
stormsT;?).  ^^  ^^  Value  to  the  said  plaintiff,  and  was  thereby  wholly  lost  to  him,  to  wit, 
r  ^198  1  ^^'  ^^'  (venue)  aforesaid,  of  all  which,  &c. — [State  notice  of  loss^  and 
^  ^  conclude  as  ante,  182.] 

jjf^  3Y  And  the  said  plaintiff  further  saith,  that  while  the  said  ship  or  vessel,  m 
sBiFs  RUN-  the  said  policy  of  insurance  mentioned,  was  proceeding  on  her  said  voyage, 
KING  FOUL,  and  before  her  arrival  at  any  of  her  port  or  ports  of  destination  .in  the  said 
•nothe'r  policy  of  insurance  mentioned,  to  wit,  on,  &c.  a  certain  other  ship  or  vessel 
ship's  run-  on  the  high  sea^,  by  and  through  the  force  and  violence  of  the  winds  and 
mng  down  waves,  was  carried  and  sailed  against,  and  ran  foul  of  the  said  ship  or  vessel 
9d{q)?'^'  ^^  ^^^  ^^^  policy  of  insurance  mentioned,  without  any  default  or  neglect  of 

(o>  See  another  precedent,  1  Went  401, 459.         (q)  See  the  law,  4  Taunt  126. 
ip)    IWentw.  44S. 
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vxj  peraons  in  and  on  board  of  the  said  ship  or  Tessel  in  the  said  policy  of 

{BMuanoe  mentioned,  and  the  same  thereby  then  and  there  became  and  was 

lost  and  stranded  by  and  through  the  perils  and  dangers  of  the  sea,  to  wit,  perils  op 

at,  &c.  {venue)  aforesaid ;  of  all  which,  &e.— |  State  notice  of  loss,  and      ska. 

eondude  as  ante,  182. — Add  another  count,  with  a  more  general  state- 

meni  of  loss,  as  ante,  190.] 


Was  on  the  high  seas  wholly  burnt  and  consumed  with  and  by  fire ;  and    ^^^  ^^ 
tiie said  goods  and  merchandizes  then  being  and  remaining  in  and  on  board  g^^^^j 
the  said  ship,  were  thereby  then  and  there  wholly  burnt  and  consumed  with  goods 
and  by  fire,  and  wholly  lost  to  the  owners  and  proprietors  thereof,  to  wit,  ^<"™t  at 
tt,  Ac.  {venue)  aforesaid ;  of  all  which,  &c. — [State  notice  of  loss,'^  and  ^^  ^'"'* 
eohebtde  as  ante,  182.  j 

•  Was  on  the  high  seas  wholly  consumed,  destroyed,  and  burned  by  fire ;  The  Uke  in 
iDd  the  said  sliip,  and  the  said  goods  and  merchandize  so  being  on  board  ^^^^  ^^ ^ 
thereof  aa  aforesaid,  were  thereby  then  and  there  wholly  destroyed  and  lost, 
to  wit,  at,  &c.  (venue)  aforesaid ;  of  all  which  said  premises,  Ac, — [State 
notice  of  loss,  and  conclude  as  afite,  182.] 

And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  ">****  ^^ 
ah^  or  vessel  was  proceeding  on  her  said  voyage,  with  the  said  goods  and  ^ . 
•  merchandize  on  board  ^thereof  as  aforesaid,  and  before  her  arrival  at,  <$rc.  captui^  of 
a&resaid,  to  wit,  on,  <&c.  the  said  ship  or  vessel,  with  the  said  goods  and  ship  and 
nerdiandize  so  on  board  thereof,  were,  on  the  high  seas,  at,  &o,  {iwmie)  f^^i']' 
aforesaid,  with  force  and  arms,  and  in  a  hostile  manner,  attacked,  conquered,  I     ^^'^  1 
seised,  captured,  taken,  and  carried  away  by  certain  then  enemies  of  our 
kird  the  king,  and  his  crown  of  Great  Britain,  to  wit,  by  certain  French- 
zneo,  and  subjects  of  the  king  of  France,  then  in  open  war  with  our  said 
kird  the  king,  and  the  said  ship  or  vessel,  and  goods  or  merchandize  so  on 
board  thereof  aa  aforesaid,  were  thereby  then  and  there  wholly  lost  to  the 
•aid   plaintiff;  of  all  which,  &c. — [Sf{Ue  notice  of  hss,  a7id  cmiclude  as 
ante,  182.] 

And  the  said  plaintiff  further  says,  that  afterwards,  and  whilst  the  said  For  a  totil 
ahip  or  v^sel  was  proceeding  on  her  said  voyage  with  the  said  goods  and  ^^^  fJeMi? 
merchandize  so  on  board  thereof  on  freight  as  aforesaid,  and  before  her  ar-  by  capture, 
rifal  at,  ftc.  aforesaid,  to  wit,  on,  Ac.  the  said  ship  or  vessel,  with  the  said  anddc- 
goods  and  merchandize,  were  on  the  high  seas,  to  wit,  at,  &c.  {venue)  afore-    ,^  ^^^'ou 
said,  with  force  and  arms,  and  in  a  hostile  manner  attacked,  seized,  captured,  of  expensea 
and  carried  away  as  prize,  by  certain  persons  unknown  to  the  said  plaintiff,  of  endea\- 
to  wit,  by  certain  enemies  of  our  said  lord  the  king,  whereby  the  said  ship,  °''*"?  *^, 
and  the  freight  thereof,  then  and  there  became  and  were  wholly  lost  to  the  siiip(ii). 
pfauntiS^  and  a  large  sum  of  money,  to  wit,  to  the  amount  of  — I.  for  each 
tfid  every  gam  of  100/.  assured  by  the  said  policy,  was  afterwards,  to  wit, 
iXL,  &e.  aforesaid,  at,  &c.  {ventte)  aforesaid,  expended  by  the  said  plaintiff 

(r>   See  preoedent,  1  Wentw.  402;  1  Rich,  see,  2  Saand.  208  a,  note  18;   1  B.  &  P.  158, 

C  F.  465w  150;  3  Chit.  Com.  Law,  4t)3. 
(«>  See  Ibrm,  1  Wentw.  806.  (u)   See  the  precedent,  antt*,  178.    As  to  the 

(I)   See  preoeilent,  ante,  178,  and  1  Wentw.  Btatement  of  this  loan,  sfe  2  Smnd.  208  a,  note 

401,406,411,412;  15  East,  526.    Ajidaato  18;  15  East,  626;   1  Wentw.  401,400,  4]1» 

the  afeKtcmcntof  loises  by  capture  m  general»  41^ 
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ON  8EA    in  and  about  the  claiming  and  endeavoring  to  recover  the  said  ship,  rateabk 

Lowra'cY  proportion  of  which  said  sum  so  expended  to  be  paid  by  the  said  defendant, 

CAPTURE,    then  and  tliere  amounted  to  a  krge  sum  of  money,  to  wit,  the  sum  of  20/., 

in  addition  to  the  said  sum  of  200/.,  so  insured  by  him  as  aforesaid,  to  wit, 

at.  &c,  {ventie)  aforesaid,  of  all  which  said  premises,  &c. — [State  ttotke  of 

lass^  and  conclude  as  atite,  182,  with  a  promise  to  pay  tlie  said  sums,^ 

of  goodTin  ^^^  ''^iih  force  and  arms,  and  in  a  hostile  manner,  attacked,  conquered, 
consD-  seized,  captured,  and  taken  a  prize  by  certain  enemies  of  our  lord  the  now 
quence  of  king,  and  his  crown  of  *Great  Britain,  to  wit,  by  certain  Frenchmen,  and 
and  "rroap-  Subjects  of  the  king  of  France,  then  in  open  war  with  our  said  lord  the  king; 
ture.  and  the  said  goods  and  merchandizes  were  by  those  enemies  then  and  there 

[  *195  ]  taken  and  carried  away  in  the  said  ship,  and  afterwards,  and  before  that  the 
Vessel  and  s^id  ship,  goods,  and  chattels,  were  by  those  enemies  carried  into  any  gort, 
goods  were  to  wit,  On,  &c.  the  Said  ship,  with  the  said  goods  and  merchandizes  so  beinjg 
^t*Si^^  and  remaining  on  board  her  as  aforesaid,  was,  upon  the  high  seas,  to  wit, 
did  not       at,  &c.  aforesaid,  retaken  and  recovered  out  of  the  hands  and  possession  of 
produce      the  said  enemies  by  one  of  his  present  majesty's  ships  of  war,  and  afterwards, 
*a°"^V^    to  wit,  on,  &c.  brought  into  the  port  of  Plymouth,  in  the  county  of  Devon, 
vage  and     ^J  ^^^  Said  ship  of  War,  and  there  kept  and  detained  for  a  long  time,  to  wit, 
incidental    for  the  space  of  three  months  and  more,  then  next  following,  to  wit,  at,  &c. 
expenses,     aforesaid ;  and  the  said  first-mentioned  ship  or  vessel,  at  the  end  of  that  time, 
to  wit,  on,  (fee.  proceeded  on  her  said  voyage  to  the  said  island  of  Antigua 
aforesaid,  to  wit,  <tc.  aforesaid ;  but  by  reason  of  such  capture,  recapture, 
and  detainer  of  the  said  ship,  goods,  and  merchandize,  as  aforesaid,  and  the 
said  goods,  being  a  perishable  commodity,  the  said  goods  and  merchandizes, 
before  the  said  ship  arrived  at  Antigua  aforesaid,  to  wit,  on,  &c.  at,  ic. 
aforesaid,  were  so  lessened  in  value,  spoiled   and  damaged,  that  the  same 
were  not,  at  the  time  of  their  arrival  at  Antigua  aforesaid,  or  at  any  time 
afterwards,  of  value  sufficient  to  pay  the  average  due  to  the  crew  of  the  said 
king^s  ship  for  the  recaption  of  the  said  goods  and  merchandizes,  and  other 
the  necessary  expenses  relating  thereto,  and  were  aftei'wards,  to  wit,  on  &c. 
sold  and  dispos^  of  towards  payment  and  satisfiu5tion   thereof,  and  never 
came  to  the  hands  or  possession  of  the  said  plaintiff,  but  have  been  and  are 
wholly  lost  to  him,  to  wit,  at,  &c.  (venue)  aforesaid. 

Losses  by       And  the  said  plaintiff  further  saith,  that  aft:erward3,  and  while  the  said 
being  fired  g^^ip^  ^j^h  the  said  goods  and  merchandizes  so  laden  on  her  as  aforesaid,  was 
sunk  by      proceeding  on  her  said  voyage,  to  wit,  on,  Ac.  on  the  high  seas,  to  wit,  at,  4c. 
the  ene-      aforesaid,  the  said  ship  was  with  force  and  arms,  and  in  a  hostile  manner^ 
"y  (^)*      attacked  and  fired  upon  by  certain  men  of  war,  to  *the  said  plaintiff  unknown, 
L     1^^  J  and  was  thereby  then  and  there  so  greatly  shattered  and  damaged  in  her  hull, 
masts,  yards  and  rigging,  that  by  reason  thereof  the  Siiid  sliip,  with  all  her 
tackle,  apparel,  ordnance,  munition,  boat  and  furniture,  togetlier  with  the 
said  goods  and  merchandizes,  so  laden,  and  being  on  board  thereof  as  afore- 
said, were  afterwards,  to  wit,  on.  &;c.  aforesaid,  at,  &c.  aforesaid,  sunk  in  the 
sea  and  destroyed,  and  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit, 

(it)     See  a    procedefit,   1    Wentw.   446.  might  recover  under  a  special  count,  stating 

Where  ship  fired  upon  by  another  English  particular  circumstances,  fi>r  it  was  within  tto 

ship,  mistaking  her  for  an  enemy,  it  was  heM  general  words,  "all  other  perils,  losBes,  and  tui^ 

not  a  loss  by  perils  of  tea,  but  that  plaiatiff  fbvtuneB,'*  5  M.  &  S.  461. 


r 
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it^  ic  aforesaid. — [And  a  second  count,  stcUijig  the  loss  to  have  occur-    ^^  "^ 
red  through  shipwreck  and  the   perils  of  the   sea^  as  ante^  150.     1  1^33^8  gy 
WetUw.  445.]  cAPTUBs. 

And  the  said  plaintiff  farther  saith,  that  the  said  ship,  with  the  said  goods  Total  ion 
voi  merchandizes  so  being  on  board  thereof,  afterwards^  and  whilst  she  was  of  gooUs, 
proceeding  on  her  said  voyage,  and  before  her  arrival  at,  &c.  aforesaid,  to  wit,  ^"™f/^^ 
on,  &c.  aforesaid,  was  so  broken  and  shattered,  and  suffered  so  much  hy  and  by  stormB 
from  storms  and  tempests,  and  the  violence  and  perils  of  the  seas,  that  she  »^"^l  8^*t- 
Tws  thereby  then  and  there  wholly  disabled  and  rendered  incapable  of  per-  jj^n^**' 
Jbrming,  nor  oould  nor  did  said  ship  perform  the  residue  of  the  said  voyage,  into  Ca<i 
to  wit,  at  &c.  aforesaid.     And  the  said  plaintiff  further  saith,  that  the  said  ^^^  there 


go 


ship  being  so  disabled  as  aforesaid,  the  said  E.  F.  her  master,  and  the  mar-  ^^^^^ 
iners  belonging  to  and  sailing  in  her,  thereupon  afterwards,  to  wit,  &c.  last  king  of 
aforesaid,  to    wit,   for  the  preservation  of  their  lives   were  obliged   to  put  Spain  and 
into  Cadiz    aforesaid,  to  wit,  at,    &c.  aforesaid,  and   that   the   said   ship,  iiercarjro 
with  the  said  goods   and  merchandizes  so  laden  on   board  her   as   afore-  forfeited 
aaid,  together   with  the  master  and  mariners  belongings  to  the  said  ship,  (*)• 
afterwards,  to  wit,  on,  &c.  at  the  said  port  of  Cadiz,  to  wit,  at  &c.  aforesaid, 
by  force  of  arms  and  agaiast  the  will  of  the  said  E.  F.  the  master  and  mar- 
iners then  belonging  to  and  sailing  in  the  said  ship,  in  a  hostile  manner  was 
sriaed,  taken,  and  detained  in  the  said  port  of  Cadiz,  by  divers  soldiers  and 
mariQers,  belonging  to  a  ship  of  war  in  the  service  of  the  king  of  Spain, 
and  the  said  goods  and  merchandizes  were  there  confiscated,  and  thereby  then 
and  there  became  wholly  lost  to  the  said  plaintiff,  »to  wit,  at,  &c.  aforesaid. — 
[Add  a  second  county  for  loss  by  peril  of  sea^  as  ante^  190,  and  a  third  by 
capture^  as  ante,  193.] 

♦And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  [  *197  J 
ship  or  vessel  was  proceeding  on  her  said  voyage,  to   wit,  on,  &c.   the  said    ,^S8  by 
dup  or  vessel  was,  by  force  and  violence,  upon  the  high  seas,  arrested,  re-  ARaeaT  ok 
strained,  and  detained  by  certain  people  {z)   unknown  to  the  said  plaintiff,     '^'^t'^*^- 
on  the  coast  of  America,  whereby  the  said  ship  and  freight,  in  the  said  policy  gj^.   ^^J 
of  insurance  mentioned,  became  and  were  wholly  lost  to  the  said  plaintiff,  to  rested  and 
wit,  at,  &c.  (veiwe)  aforesaid ;  of  all  which,  &c. — Stale  notice  of  loss,  and  deuined, 
conclude  as  ante,  182.     See  a  second  count,  1  Wentw,  419.]  unk^'^''' 

to  plaintiff. 

And  the  said  plaintii&  further  say,  that  long  after  the  expiration  of  twen-  on  the  com* 
5^foar  hours  from  the  arrival  of  the  said  ship  at  Gambia  aforesaid,  and  dur-  ^^  ^^^^^ 
iagher  abode  there,  that  is  to  say,  on,  &c.  certain  inhabitants  of  Africa,  to  i^bythe 
Ae  said  plaintifl^  unknown,  and  without  the  default  of  the  said  plaintiffs,  or  ship  being 
My  of  them,  by  force  md  violence  seized  the  said  ship,  and  broke  in  pieces,  seiaed  by 
shattered,  and  spoiled  the  said  ship  and  the  tackle,  apparel,  and  furniture,  f^\*^^ 
ftcreofi  to  wit,  at,   &c.;  of  all  which,  <fec. — [State  the  notice  of  loss,  and 
conclude  as  ante,  182.] 

(z)  1  Wentw.  428;  8  B.  &  P.  28.  3  Chtt  Con.  Law.  495.     But  in  4  T.  R.  787' 

tf)  See  precedent,  1  Wentfr.  419,  421.  it  was  said,  that  if  ayerment  had  been,  that 

(t)  The  word   '*  people"  in  ^e  policy,  ship  was  taken  by  ptrd/ex,  the  eTidenoo  would 

■euit  the  goTennng  power  of  the  eountry,  have  been  sufficient  to-  support  it      Pter  Lord 

fd  tiui  brnch  will  not  be  supported  by  er-  Kenyan. 

■Scwe  of  rioters  haTing  seised  upon  the  ship,         (a)   See  preeedmt,  1  Wentw.  402. 

M4T.  B.  788;  788;  2  Saand.  20*^  o.  note  12, 

Vol  n.  18 
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ojr  SEA    her  cOS  aforesaid,  to  certam  places  to  the  said   plaintiff  unknown,  to  wit,  at, 

^LOM  BY    *®-   aforesaid,  by  means  whereof  the  said  goods    and  merchandize   then 

BABRATRT.  bccamo  and  were  subject  to  capture,  seizure,  and  confiscation,  and  wholly  lost 

. — 7. to  the  said  plaintiff  and  the  other  persons  interested  therein  as  aforesaid,  to 

hcrVto^    wit,  at,  &c.  aforesaid,  of  all' which,  &c. — [State  notice  of  loss,  and  conclude 

an  hostile    as  ante,  182.] 
port  (i). 

AVERAGE        And  the  said  plaintiff  fiirther  saith,  that  the  said   ship,  with   the  said 

"^**^'     goods  and  merchandize  so  laden  and  remaining  on  board  thereof  as  afore- 

averaffe      ^^^»  afterwards,    to   wit,  on,   &c.  departed  and  set  sail   with   convoy  from 

on  goods,    aforesaid,  on  her  said  voyage   towards,  and  for,  &c.  aforesaid,  and 

damaged  that  afterwards,  and  after  her  departure  from,  Ac.  aforesaid,  and  before  her 
tw-^^hl"^  arrival  at,  &c.  aforesaid,  and  whilst  the  s?iid  ship  was  so  proceeding  on  her 
ing  into  Said  voyage  as  aforesaid,  with  the  said  goods  and  merchandize  so  on  board 
fili»P«  thereof  as  aforesaid,  to  wit,  on,  &c.  on  high  seas,  to  wit,  at,  &c.  aforesaid,  by 

the  violence  of  the  winds  and  waves,  storms  and  tempests,  and  by  the  rolling 
and  laboring  of  the  said  ship,  and  the  sea  water  which  came  into  the  said  ship, 
and  other  perils  of  the  seas,  and  the  said  goods  and  merchandize  were  great- 
ly wasted,  destroyed,  damaged,  and  spoiled ;  whereby  the  said  plaintiff  sus- 
tained an  average  damage  or  loss  on  the  said  goods  and  merchandize  to  a 
larger  amount  tnan  5/.  per  cent,  on  all  the  money  insured  thereon,  to  wit,  to 
the  amount  of  70/.  by  the  hundred  for  each  and  every  100/.  insured  ther^n, 
by  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid,  whereby  the  said  defendant  then 
and  there  became  liable  to  pay  to  the  said  plaintiff  a  large  sum  of  money,  to 
wit,  the  sum  of  70/.  being  his,  the  said  defendant's  proportion  of  the  said 
average  loss,  for  and  in  respect  of  the  said  sum  of  100/.  so  by  him  insured 
as  aforesaid,  of  all  which  said  premises,  he  the  said  defendant  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  had 
notice. 

f  *201  ]      *And  the  said  plaintiff  further  saith,  that  during  the  said  voyage,  to  wit, 

Second  on,  &c.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  ship,  with  the  said 

^'"^ra?'  goods  and  merchandize  on  board  the  same,  was,  by  storms  and  tempest,  periU 

average,  ^^^  dangers  of  the  seas,  brought  into  great  distress,  and  in  danger  of  perish- 

which  ing,  and  being  lost  and  destroyed  in  the  seas ;  wherefore  the  said   master  of 

^M^^bW  ^^^  ^^^  ^'^'P'  *^^  *^®  mariners  thereof,  for  the  general  safety  and  preservation 

«d  to  plji  of  *be  said  ship,  and  the  said  goods  and  merchandize  on  board  the  same,  dur- 

as  owner  ing  such  voyage,  were  necessarily  obliged  to  cut  away,  and  did  then  and 

of^e  there  cut  away  divers  masts,  yards,  sails,  cables,  anchors,  ropes  and  buoys,  of 

fjarjj^  "^^  and  belonging  to  the  said  ship,  and  to  cast  and  leave  them  in  the  sea,  where- 

where  it  by  they  they  were  lost ;  by  reason  whereof,  the  said  plaintiff,  in  respect  of  his 

was  ^^^^^  interest  in  the  said  goods  and  merchandize,  then  and  there  became  liable  ta 

aw^  the^  bear  and  pay  a  proportionable  part  of  the  value  of  the  said  masts,  yards,  sails, 

masts,  &c.  cables,  anchors,  ropes,  and  buoys,  so  lost  as  aforesaid,  *and  thereby  sustained 

ma  storm  ^  general  average  loss,  amounting  to  a  large  sum  of  money,  to  w^t,  the  sum 


[  *202  ] 


(t)  See  8  Taunt  500.  sabscriptioo,  but  he  may  be  subject  either  ta 

(k)  An  eminent  Pleader  at  the  bar  was  of  tenreral  average  losses,  or  to  an    average  tost 

opinion  that  the  general  average  might  be  re-  and  total  loss,  or  to  money  expended,  and  \t^ 

CO  cred  under  the  count  for  money  paid,  if  bor  bestowed  about  the  defuse,  saftiguard,  and 

th^  plaintiff  had  paid  tiie  same  to  the  owners  recovery  of  the  ship,  to  a  much  greater  amovil 

or  the  ship.    The  liabilHy  of  the  underwriter  than  the  subaeription,  and  it  shall  be  recoT«r 

is  not  restricted  to  the  single  amount  of  his  able  at  an  average  Ion.    Bee  4  Taunt  867. 
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of  70/.  by  the  hundred,  for  each  and  every  hundred  pounds,  so  by  him  in-     on  sea 
sored  as  aforesaid,  whereby  the  said  defendant  then  and  there  became  liable  J^^^ 
to  pay  the  said  plaintiff  the  sum  of  70/.  for  and  in  respect  of  the  said  sum  of    Losafis. 
100/.  so  by  him  insured  as  aforesaid,  of  all  which  said  premises  the  said  de- 
fendant afterwards,  to  wit,  on,   &c.  had  notice,  to  wit,  at,  &c.  aforesaid. — 
[Add  fnoney  paidj  had  and  received^  account  stated^  and  breach.'] 

And  the  plaintiff  further  saith,  that  the  said  ship  or  vessel,  in  the  saidpol-  Ship 
icy  of  insurance  mentioned,  afterwards,  to  wit,  on,  &c.  departed  and  set  sail  stranded, 

fiom  the  said  port  of on  her  said  intended  voyage  in  the  said  policy  of  ^^  ^^ 

insoranoe  mentioned,  with  certain  goods  and  merchandize  in  and  on  board  prosecut- 
thereof^  but  that,  after  her  departure,  and  before  the  completion  of  the  said/°s  ^^ 
voyage,  and  in  the  course  thereof,  to  wit,  on,  fcc.  on  the  high  seas,  to  wit,  at,  ^^^hSt 
kc  aforesaid,  the  said  ship  or  vessel  was,  by  and  through  the  force  and  vio-  being  un- 
lence  of  the  winds  and  waves,  and  by  the  perils  and  dangers  of  the  seas,  loadedand 
forced,  driven,  and  cast  upon  and  against  certain  shoals  and  sands,  and  sand  ^^^f^^  ' 
banks,  and  thereby  then  and  there  became  and  was  strained,  bulged,  and  dis-*  safety  was 
jointed,  broke  and  otherwise  damaged  in  her  body,  rudder,  irons,  and  other  p'iot«i, 
parts,  inasmuch,  that  by  means  thereof,  the  said  ship  or  vessel  was  wholly  tiffi^cuj^' 
disabled  from  proceeding  on  her  said  voyage  without  being  repaired  as  to  the  red 
said  damage  so  by  her  sustained  as  aforesaid ;  and  in  consequence  thereof,  and  trouble 
6r  the  purpose  of  such  repair,  and  the  safeguard,  safety,  and  preservation  t^nse^" 
of  the  said  ship  or  vessel,  the  said  ship  <^  vessel  was  forced  and  obliged  to  be,  whereby 
and  then  and  there  was  piloted,  and  attended  by  a  pilot  and  a  certain  ship  or  defendant 
veaeel  during  her  distress,  and  to  be  conducted,  conveyed,  and  carried  into  pay^aver- 
port,  and  there  unloaded  and  repaired ;  and  on  that  occasioi^,  and  bv  reason  age  loss. 
and  means  of  the  said  several  premises,  the  said  plaintiff^  by  himself  and  his  (/)• 
servants  and  agjents,  did  labor  for,  in,  and  about  the  safeguard,  safety,  and 
preservation   of   the   said    ship  or   vessel,  and   in  so   doing,  and  in  and 
about  the  repair  of  the  same  ship  or  vessel,  as  to  the  said  damage  so  by  her 
^sustained  us  aforesaid,  and  of  the  premises  aforesaid,  did  necessarily  lay  out  [  ^208  ] 
and  expend  a  large  sum  pf  money,  to  wit,  &c.  in,  &c. ;  whereby  the  said  de- 
fendant, according  to  the  tenor  and  effect  of  the  said  policy  of  insurance,  and 
his  promise  and  undertaking,  thereupon  then  and  there  became  and  was  lia-* 
ble  to  pay  the  rateable  part  or  proportion  of  the  charges  aforesaid,  which  he, 
the  said  defendant,  then  and  there  ought  to  have  paid  and  contributed  in  re- 
spect of  his  said  insurance,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  — /.  to  wit,  at,  Ac.  aforesaid ;  of  all  wiich,  Ac. — IStcUe  notice  of 
h9Sj  and  conclude  asantCy  182.] 

And  the  said  plaintiff  further  saith,  that  after  the  said  capture  of  the  said  ^o'  ^  nte- 
ship,  and  by  reason  and  in  consequence  thereof,  the  said  E.  F.  and  G.  H.  for  ^f  ^^J^ 
whose  benefit  the  said  insurance  was  so  made  as  aforesaid,  afterwards,  to  wit,  incunod 
«,  4c.  did  sue,  endeavor,  and  labor  to  recover  the  aforesaid  ship,  to  wit,  in  endeav- 
tt^  &c.  aforesaid,  and  in  so  doing  did  then  and  there  necessarily  expend  a  ^^^ 
large  sum  of  money,  that  is  to  say,  600/.  of  lawftil  money  of  Great  Britain,  ship  ae* 
wfeeby  'the  said  defendant,  according  to  the  terms  of  the  said  policy  of  in-  cording  to 
atiance,  and  of  his  said  promise  and  undertaking,  then  and  there  became  li-  !^^ /^i) 
aUe  to  pay,  and  ought  to  have  paid  to  the  said  plaintiff,  for  the  use  of  the 
laid  E.  F.  and  6.  H.  the  further  sum  of  lOOZ.  being  the  rateable  part  or  pro- 

(0  See  preeedent,  1  Wtntw.  4€0)  4  !hMiii         (m)  Begttnirients,  1  Waitir.4fiS$  4  IWont 
167;  2  Barr.  1167, 1172,  and  ante,  200.  S67. 


\ 
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ON  8BA    portion  of  the  expense  aforesaid,  irhich  the  said  defendant  ought  to  have  pud 
•nrtrvB.    ^^^  contributcd  in  respect  of  the  insurance  aforesaid ;  whereof  the  said  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c, 
(venue)  aforesaid,  had  notice. 

The  ship         And  the  said  plaintiff  further  saith,  that  afterwards,  and  during  the  said 
b^°bJ5^     voyage,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  said  ship  or 
weather,     vessel,  and  the  tackle,  apparel,  and  furniture  thereof,  by  and  through  the 
her  cables,  mere  force  and  violence  of  certain  hurricanes  of  wind  and  stormy  weather. 
mMts,  &c.  i^nd  by  the  perils  and  dangers  of  the  seas,  became  and  was  greatly  strained, 
and  she^*    broken,  shattered,  damaged  and  spoiled,  and  thereby  the  quarter-boards  and 
was  forced  Starboard  cable  of  the  said  ship  or  vessel,  together  with  the  companion 
to  put  into  ^heei  and  stem-sail  thereof,  were  carried  away,  and  wholly  lost  to  the  said 
whereby      plaintiff;  and  also  thereby,  and  for  the  preservation  of  the  said  ship  and  car- 
another      go,  the  master  and  crew  of  the  said  ship  or  vessel  were  then  and  there  forced 
d«t^  ^ed    ^^^  obliged  to,  and  did  necessarily  cut  away  the  larboard  anchor  of  the  said 
expenw  '  ^'"P  ^^  vessel,  and  a  certain  other  cable  of  and  belon^ng  to  the  same,  and 
of  salvage    likewise  the  stay-sail  mast,  with  the  boom-sail  and  rigging  thereof,  and  all  the 
incurred,    wreck  Occasioned  as  aforesaid,  and  divers,  to  wit,  two  four-pound  guns,  and 
quent  av-    ^^^  gun-carriage,  were  then  and  there,  by  the  means  aforesaid,  washed  over- 
crage  loss,  board  and  wholly  lost  to  the  said  plaintiff,  whereby,  in  order  to  repair  the  dam- 
age done  to  the  said  ship  or  vessel,  and  the  tackle,  apparel,  and  ftimiture 
thereof,  as  aforesaid,  the  said  ship  or  vessel  was  then  and  there  necessarily 
forced  and  obliged  to  proceed,  and  did  proceed,  to  the  port  of  Kingston-upon- 
Hull,  in  the  county  of  York,  and  there  to  unload  the  said  cargo ;  and  that, 
before  her  arrival  at  the  said  last-mentioned  port,  to  wit,  on,  &c.  on  the  high 
seas,  to  wit,  at,  Ac,  aforesaid,  the  said  ship  or  vessel  was  necessarily  obliged 
to  and  did  slip  and  let  go  a  certain  cable  and  anchor  belonging  to  t^e  same  by 
r  ♦204  J  means,  and  in  consequence  of  which  said  several  premises,  and  of  the  *charg- 
es  and  expenses  occasioned  thereby,  and  by  the  salvage  of  the  said  last-men- 
tioned cable  and  anchor,  the  said  plaintiff  necessarily  suffered  and  sustained 
an  average  loss,  to  wit,  an  average  loss  of  — L  per  cent,  upon  the  said  ship  or 
vessel,  so  assured  as  aforesaid ;  and  in  consequence  thereof,  the  said  defendant 
then  and  there  became  liable  to  pay  to  the  said  plaintiff,  a  certain  sum  of 
money,  to  wit,  the  sum  of  — /.  of  like  lawful  money  ;  being  his  proportion 
of  the  said  average  loss,  for  and  in  respect  of  the  said  sum  of  — I.  so  by  him 
assured,  as  aforesaid,  of  which  said  premises,  the  said  defendant,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid, 
had  notice. 

Ayerage  And  the  said  plaintiff  further  says,  that  afterwards,  and  whilst  the  said  ship 

the  ship  ^^  proceeding  on  her  said  voyage,  and  before  her  arrival  at  the  port  of  Lon- 

sprung  a  don  aforesaid,  to  wit,  on,  &c.  in  parts  beyond  the  seas,  to  wit,  at,  &c.  afore- 

^®^^  f^J^  said,  the  said  ship  or  vessel,  by  the  perils  and  dangers  of  the  seas,  sprun 

^f  BS  lOPOQCl     ---  — 


s 


to  put  into  leak, -and  became  and  was  broken  and  damaged,  insomuch,  that  by  means 
the  port  of  thereof,  the  said  ship  or  vessel  was  forced  and  obliged  to,  and  did  put  into  tixe 
^h*^"'h  ^^^^^  ^^  Lisbon,  in  the  kingdom  of  Portugal ;  and  that  aftenvarda.  and 
iras  rtront  ^^^^^  she  continued  in  the  same  harbor,  to  wit,  on,  &c.  the  said  ship  or  vessel, 
ded,  and  with  the  Said  cotton  on  board  thereof,  was,  by  the  violence  of  the  winHs  aiid 
gods  sold  waves,  driven  ashore,  and  stranded  in  the  said  harbor  of  Lisbon,  and  tljeiel>y 
*  ^*^  the  said  ship  or  vessel  then  and  there  became,  and  was  incapable  of  furtlior* 
prooeeding  o&  hev  said  voyage^  and  also  thered!>y  the  said  cotton  then  and  theirs 
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became  and  was  gi-eatlj  soiled,  wetted,  damaged,  and  spoiled,  insomuch,  that    o'  "^ 
it  was  then  and  there  expedient  and  necessary  to  sell  the  said  cotton,  and  ^^^^^ 
the  same  was  accordinglj  then  sold  at  Lisbon  aforesaid,  and  by  means  of  the    ix>sse,. 
premises  aforesaid,  the  said  plaintiff  sustained  an  average  loss,  to  wit,  an  av- 
erage of  -£60  Os  9d.  per  cent  upon  and  in  respect  of  the  said  cotton,  to  wit, 
at,  &c  aforesaid,  and  thereby  and  according  to  the  form  and  effect  of  said 
policj  of  insurance,  and  his  said  promise  and  undertaking,  the  said  defend- 
ant then  and  there  beoime  liable  to  pay,  and  ought  to  have  paid  the  said 
S'  intiff,  a  certain  sum  of  money,  to  wit,  the  sum  of  120/.  18s.  of  like  law- 
money,  being  his  the  said  defendant's  proportion  of  the  said  average  loss, 
for  and  in  respect  of  the  said  sum  of  200/.  so  by  him  insured  as  aforesaid,  of 
all  which  said  several  premises  the  said  defendant,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  had  *notice. — [Add  a  [  *205  ] 
tecofid  coufU  for  a  toted  loss,  stating  that  the  ship  was  strandjed  arid  lost 
m  the  said  harbor  of  lAsbon^  and  also  thereby  the  said  la^t-mentiojied 
cotton  became  and  was  wholly  lost  to  the  said  A,  B.  and  never  did  arrive 
at  London  aforesaid,] — Of  all  which  said  several  premises,  &c.     [Notice 
to  defendant,  and  thereby ^  ^c.  liability  of  defendant  to  pay  to  plaintiff 
the  said  last-wentioned  sum  of  200/.  when,  ^c] 

And  the  said  pl&intiff  further  says,  that  afterwards,  and  whilst  the  said  ship  Ayerage 
or  vessel  with  the  said  sugar  on  b€«trd  thereof,  was  proceeding  on  her  said  ^^^"{,5"" 
voyage,  to  wit,  on,  &c.  on  the  high  seas,  fb  wit,  at,  &c.  aforesaid,  the  said  the  8hip*8 
ahip  or  vessel  was,  by  and  through  the  perils  and  dangers  of  the  seas,  struck  becoming 
and  run  aground,  and  became  and  was  leaky,  and  thereby  the  said  sugar  then  ihe'gu™** 
a&d  thereby  become  and  was  wetted  and  greatly  damaged,  lessened  in  value,  thereby 
and  spoiled,  insomuch,  that  by  means  thereof,  the  said  sugar  was  then  obliged  netted 
to  be  forthwith  unloaded  and  sold,  to  wit,  at,  &c.  aforesaid,  and  by  means  of  teriorated 
the  several  premises  aforesaid,  he  the  said  plaintiff  suffered  and  sustained  an  in  yalue. 
average  loss,  to  wit,  an  average  loss  of  10/.  per  cent,  upon  the  said  share  of 
the  said  sugar,  to 'wit,  at,  &c.  aforesaid. — [State  liability  to  pay  defendants 
proportion,  and  notice,  as  in  precedetii,  ante,  208^  a7id  add  count  for  to- 
talloss.l 

*And  during  the  said  voyage,  to  wit,  on,  £c.  it  became  and  was  necessary  [  "^206  ] 
to  cast  anchor  in  the  port  of  ■  and  the  best  bower  anchor  was  then  and  for  an  av- 
there  accordingly  cast,  and  thereupon  the  same  then  and  there  became  and  th^^^c^p 
was  accidentally  entangled  in  certain  mooring-chains  there,  called  Land  Bor-  being 


en- 


pngdon^s  moorings,  insomuch,  that  it  then  and  there  became  and  was  found  tangled 
Impracticable  and  impossible  to  weigh  and  raise  the  same ;  and  the  said  plain-  ^qI^^^^^ 
tiff  in  &ct  saith,  that  afterwards,  to  wit,  on,  &;c.  at,  &c.  it  became  and  was  became 
for  the  said  ship  or  vessel  to  proceed  on  her  said  voyage  immedi-  necessary 


^■tely,  in  order  to  join  the  first  convoy  to  sail  to  the  port  of  her  destination;  ^^"^  *^^ 
■sd  it  being  then  and  there  impossible  to  weigh  or  raise  the  said  anchor,  it  proceed  on 
^i^  and  there  became  and  was  necessary  to  cut  the  cable  thereof,  for  the  pur-  thevoyag© 
pise  of  enabling  the  said  ship  or  vessel  to  proceed  on  her  said  voyage,  and  the  ^i^*^ 
■sttft  was  then  and  there  accordingly  cut,  and  a  part  thereof,  together  with  were' torn 
•*  said  anchor,  being  then  and  there  of  great  value,  to  wit,  of  the  value  of  »^*y- 
r  *^  ^  to.  were  then  and  there  necessarily  left  at  the  moorings  aforesaid,  to 
\   w,  at,  &e.  aforesaid ;  and  the  said  plaintiff  in  fact  further  saith,  that  after- 
da.  and  daring  the  said  voyage,  to  wit,  on,  &c.  on  tiie  high  seas,  to  wit, 
^.  aforesaid,  by  the  force  uid  violence  of  the  winds  and  waves,  divers, 
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uwsis.  ^  ^^^1  twenty  sails  of  the  said  ship  or  vessel  were  torn  in  pieces  and  destroy* 
ed,  and  divers,  to  wit,  twenty  ropes  and  twenty  cables  thereof  torn  away 
from  the  said  ship,  were  then  and  there  washed  away,  and  wholly  lost,  to 
wit,  at,  4c.  aforesaid ;  by  means  of  which  said  several  premises,  &c. — [Slate 
the  average  loss,  and  defendants  liabilily  to  pay  his  proportion  aiid  no- 
tice as  ante,  202,  8.] 

For  aTer-  And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the 
?*e  loss  by  gjjjp  ^^  proceeding  on  her  said  voyage,  to  wit,  on,  Ac.  on  the  high  seae, 
ship  being  *^  ^^^y  ^*7  ^^'  aforesaid,  the  said  ship  caught  fire,  whereby  a  great  part  of 
burnt  and    the  tackle,  apparel,  ordnance,  munition,  artillery,  boats,  and  other  furniture 

b*°6ji  **  ^^  *^®  ^^^  ®^^P»  ^^  *^®  ^^^  policy  of  insurance,  mentioned,  then  and  there 
became  and  was  wholly  burnt  and  consumed  by  fire,  and  the  residue  thereof 
thereby  then  and  there  became,  and  was  greatly  damaged,  lessened  in  value, 
and  sjpoiled,  to  wit,  at,  &c.  aforesaid,  by  means  of  which  said  several  pre- 
mises, he  the  said  plaintiff  then  and  there  sustained  an  average  loss  on  the 

f  *207  ]  said  tackle,  apparel,  ordnance,  ^artillery,  boats,  and  other  furniture,  so 
burnt  and  consumed  with  fire,  and  so  damaged,  lessened  in  value,  and  spoiled 
as  aforesaid,  above  the  amount  of  8/.  per  cent,  that  is  to  say,  to  the  amount 
of  10/.  per  cent,  by  means  whereof,  &c. — |  iSlale  defendant's  liabilily  topay 
proportion  of  average,  and  7iolice,  as  ante,  208. J 

For  an  ar-      And  that  afterwards,  and  whilgji  the  said  ship  or  vessel  remained  and  eon- 

^ageloas,  tinned  at,  &c.  aforesaid,  waiting  for  convoy  for  the  said  voyage,  to  vrit, 

detained  by  ^^>  ^^'  ^^^  ^aid  ship  or  vessel,  and  the  said  two  bales  of  woolen  cloth,  so 

embarg?  in  shipped  and  loaded  on  board  thereof,  were  respectively  arrested  and  detained 

this  coun-   i^y  the  authority  of  our  said  lord  the  now  king,  whereby  the  said  ship  or  ves- 

*Sing  that  ^^^  ^'^^  restrained  and  hindered  from  further  prosecuting  her  said  voyage ; 

time  part    and  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  under  such  re- 

^^^        straint,  and  so  detained,  as  aforesaid,  to  wit,  on,  &c.  one  of  the  said  bales  of 

gro^  were  ^q^j^j^  cloth,  that  is  to  say.  the  said  bale  of  woolen  cloth.  No.  229,  being  of 

great  value,  to  wit,  i;c.  was  taken  and  carried  away  by  certain  thieves,  to  the 

said  plaintiff  as  yet  unknown,  and  wholly  lost  to  the  said  plaintiff,  to  wit, 

at,  Ac.  aforesaid,  and  by  means  of  the  said  several  premises  aforesaid,  he  the 

said  plaintiff  then  and  there  sustained  an  average  loss,  to  wit,  an  average  loss, 

of — /.  per  cent,  on  the  value  of  the  said  two  bales  of  woolen  cloth,  that  is  to 

say,  for  and  in  respect  of  the  said  bale  of  woolen  cloth  sa  lost  as  aforesaid.-  - 

[State  defendants  liability  to  pay  proportion  of  average,  and  nolicCy  €Uf 

ante,  208.] 

■TATEMENT  [After  Stating  the  loss,  and  notice  to  defendant,  pj'oceed  as  follows  :'] — 
iwNiSia''  ^^^  whereupon,  afterwards,  to  wit  on,  &c.  the  said  plaintiff  gave  notice 
Averment  thereof  to  the  said  defendant,  to  wit,  at,  &c.  aforesaid,  and  then  and  there, 
that  p]ain^  according  to  the  usage  and  custom  of  merchants,  abandoned  and  i^enoitnced 
d^S^'ii  ^  ^^  ^^  defendant,  and  the  other  assurer  who  had  subscribed  the  said  pol- 
hia  claim  to  ^^7'  ^^  ^'^  interest  in  the  said  ship,  and  the  other  premises  so  insured  as 
the  ship  aforesaid,  and  then  and  there  requested  the  said  defendant  to  pay  to  him  the 
(»*)•  said  plaintiff  the  said  sum  of  money  so  by  him  insured  as  aforesaid,  and  which 

[  *208  ]  he,  the  said  defendant,  by  reason  of  *the  premises,  and  according  to  the  ctis- 
tom  of  merchants,  then  aud  there  ought  to  have  paid  to  the  plaintiff. 

in)  See  the  precedents,  2  Satmd.  202,  8,  and  note  19;  1  Mod.  Ent,  225.    It  Is  now  usual  te 
state  the  tho  abandotoaeAt 
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[After  stating  the  hss,  notice  thereof  to  defendant^  ajid  his  liability^  as 
ante,  182,  proceed  as  follows :] — And  thereupon  the  said  defendant,  and 
the  said  plaintiff,  afterwards,  to  wit,  on,  &;c.  at,  &c.  aforesaid,  ascertained  and 
adjusted  the  said  loss  to  amount  to^a  large  sum  of  money,  to  wit,  the  sum 
of  100^  per  cent. ;  and  the  said  defendant,  in  consideration  of  the  premises, 
tben  and  there,  by  a  certain  memorandum  of  agreement,  signed  and  sub- 
scribed by  him  the  said  defendant,  on  the  back  of  the  said  writing  or  policy 
at  insurance,  undertook,  and  then  and  there  fiiithfully  promised  the  said 
plaintiff  to  pay  to  him,  the  said  plaintiff,  the  said  sum  of  200/.,  so  by  him  in- 
sured as  aforesaid,  in  one  month  then  next  following.  [As  to  what  are  in- 
struments of  bottomry,  and  as  to  what  am,  ifisura?ices  thereon,  see  Si- 
mons r.  Hodgson,  8  Bam.  &  Adolph.  50.  And  as  to  insurances  against 
Canal  navigation  Risks,  see  Crowley  v.  Cohen,  3  Bam.  &  Adolph.  478.] 
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VI.  ON  LIFE  POLICIES. 

For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c,  {date  of 
poBcy),  at,  to.  (yemte)  caused  to  be  made  a  certain  writing  or  policy  of  as- 
sannce,  purporting  thereby,  and  containing  therein,  that  in  consideration  of 
three  ^guineas  per  cent,  the  receipt  of  which  the  several  persons  whose 
names  were  thereto  subscribed,  thereby  acknowledged,  and  according  to 
tbat  rate,  for  every  greater  or  lesser  sum  received  of  Messrs.  B.  &  Co.  of 


OK  uns 

P0UCI£S. 

On  a  policy 
on  life 
against  an 
assurer 
'who  under* 
wrote  by 
agent(p). 

[  #209  ] 


(o)  See  oHier  precedentSy  1  Wentw.  412, 
4S8-a  ItisnotneoesBarj  to  ftatetheaiyasU 
■at  qpeciany,  as  above,  and  it  wiU  8u£Bm»  to 
dsdare  (m  the  policy  generally,  and  the  ad- 
jmtauaA  may  be  given  in  evidence  under  agen- 
cnl  want,  see  Marahan  on  insuTaace,  544  and 
(K8k  1  Wentw.  412 ;  but  in  some  cases  it  is  ne- 
eeauy  to  declare  specially  on  the  defendant's 
tdjoaboent;  1  J.  B.  Moore,  568;  7  Taunt  806; 
S  B.  &  Cree.  9.  An  adjustment  is  not  binding, 
if  it  IB  any  d^ree  prooeeds  on  mistake,  8  Taunt 
286;  3  Chit  Com.  Law,  581,  as  to  the  ef^t  of 


ifi  See  other  precedents,  1  Wentw.  465 
Is  470,  and  the  next  precedent  For  ferms 
in  Gwenant,  see  poet,  541.  See  on  this  sab- 
JBCt,  FariE  on  Ins.  429  to  440;  Marsh,  on  Ins. 
6$l  to  680;  Hughes  on  Ins.  496  to  504;  Sel- 
iTB's  N.  P.  tit  Insurance,  1084  to  1088. 
llostof  the  principles  which  govern  marine 
innnuiees  are  also  applicable  to  contracts  of 
ttis  natore;  see  ante,  178.  And  see  the  cases 
nOeeted  in  Harrison's  Index,  2d  edit  tit  //i- 
nramet ;   and  Chitty*s  Mod.  Jurisprudence, 

Ensuranee  on  lives,  wherdn  the  insured 
hate  no  interest,  are  prohibited  by  the  statute 
14  Geo.  8.  c.  48.  s.  1.  which  statute  also  di- 
neti  that  the  name  of  the  person  interested, 
sr  ea  wboee  acsount  the  insarance  is  efifected, 
Aall  be  inserted  in  the  policy.  A  creditor  has, 
ia  gowral,  an  insurable  interest  in  the  life  of 
hadditor,  9  East,  72;  Park,  482;  Marsh. 
678  to  676.  Vandindenan  v.  Desborough,  8 
Bin.  4  C.  586.  But  if  the  executor  of  the 
Mlor  piy  the  creditor,  the  latter  cannot  sue 

You  IL  19 


the  insurer,  9  East,  72.  A  trustee  may  insure, 
Manh.  676;  8.  T.  R.  22.  and  a  mere  txpte- 
taneVf  as  a  father's  expectation  that  his  son, 
on  his  coming  of  age,  will  make  a  will  in  his 
&vor,  is  not  insurable,  Halfbrd  v.  Keymer,  10 
Bar.  &  C.  724. 

It  is  usually  one  of  the  conditions  of  the 
policy  that  the  insured  shall  subscribe  a  decla- 
ration of  warranty,  containing  a  statement  of 
the  age,  state  of  health,  and  other  circumstan- 
ces relating  to  the  life  insured.  Upon  the 
truth  of  this  declaration  the  validity  of  the 
contract  depends.  A  warranty  that  the 
party  is  in  gooi  health  will  not,  however, 
be  falsified,  by  proving  that  he  labored  under  a 
particular  infirmity  which  had  no  tenden- 
cy to  shorten  life.  1  Bla.  Rep.  812; 
Park,  488.  Marsh.  667.  Hughes,  50). 
Nor  is  it  to  be  concluded,  that  a  disorder 
with  which  a  person  is  afflicted,  beforo  he 
eflfects  an  insurance  on  his  life,  is  a  disorder 
tending  to  shorten  lifb,  within  the  meaning  of 
the  declaration  of  Insurance  Offices,  from  the 
mero  ciroumstance  that  he  afterwards  dies  of 
it,  if  it  be  not  a  disorder  necessarily  having 
that  tendency.  4  Taunt.  763.  But  if  partic 
ular  questions  be  asked,  which  aro  not  fiiirly 
answered,  as  if  the  name  of  a  physician  who 
last  attended  be  withheld,  this  avoids  the  poli- 
cy, if  material,  th'tugh  the  death  happened 
from  another  disorder,  and  the  creditor  for 
whose  benefit  the  policy  wai  made  was  in  no 
ways  privy  to  the  fraud,  5  D.  &  R.  266;  1 
Car.  &  Pay.  S.  C.  and  see  8  Bing.  60;  6 
Taunt  186.  See  exception,  Swete  v.  Fairlee, 
6  Car.   &  P.  1.    If  no  such  warranty  be  re- 
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^^"   London,  merchants,  on  behalf  of  the  said  plaintiff,  (by  the  name  and  de- 
Bcriptiou  of  Mr.  A.  B.)  they  whose  names  are  thereto  subscribed,  did  for 
themselves  severally,  and  for  their  several  heirs,  executors,  administrators, 
and  assigns,  and  not  one  for  the  other,  <ft  others  of  them,  or  for  the  heurs, 
executors,  administrators,  and  assigns  of  the  other,  or  others  of  them  assume, 
promise,  and  agree  that  they  respectively,  or  their  respective  heirs,  exeeu- 
r  ^210  ]  tors,  administrators,  and  "^^assigns  should  and  would,  well  and  truly  pay  or 
cause  to  be  paid,  without  any  dispute,  abatement,  or  contention  whatever, 
unto  the  said  plaintiff,  his  executors,  administrators,  and  assigns,  by  bis  or 
their  indorsement  thereon,  the  full  sum  and  sums  of  money  which  they  had 
thereunto  respectively  subscribed,  on  the  following  conditions,  (that  is  to 
say)  in  case  [John  Earle  of  Glencairn]  should  die  or  decease  out  of  his  nat- 
ural life,  by  any  way  or  means  whatsoever,  suicide  and  the  hands  of  justice 
excepted,  at  any  time  between  the  [10th  day  of  January,   1796,  and  the 
10th  day  of  January,  1797,  both  days  included,]  and  during  the  life-time  of 
[the  dowager  Countess  of  Glencairn,]  his  mother;  but  in  case  the  said  Dow- 
ager Countess  of  Glencairn,  his  mother,  should  depart  this  life  before  the 
above-named  John  Earl  of  Glencairn,  that  policy  or  obligation  to  be  null 
and  void,  and  otherwise  to  be  and  remain  in  full  force  until  the  [10th  day 
of  January,  1797;]  and  by  the  said  writing  or  policy  of  assurance,  the  in- 
terest of  the  said  plaintiff,  in  the  life  of  the  said  John  Earl  of  G..  was  valued 
at  the  sum  insur^ ;  and  by  a  certain  memorandum,  thereunder  written,  the 
Iteferenoe    said  John  Earl  of  Glencairn  was  ^^  wcuTanted  in  health,^^     As  by  the  said 
to  policy,    ^tiug^  or  policy  of  assurance,  and  Inemorandum  more  fully  appears.     Of 
Payment  of  ^^^^  ®^^  writing  or  policy  of  assurance  and  memorandum  the  said  defend- 
premises.    A^^t  aJElorwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at  &c.  {venue) 
aforesaid,  had  notice  ;  and  thereupon  afterwards,  to  wit,  on  {yejiue)  the  day 
and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  in  consideration  that  the 
said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had 
then  and  there  paid  to  the  said  defendant,  a  certain  sum  of  money,  to  wit, 


quired,  the  insurer  takes  the  rlfik  upon  him- 
self; though  even  in  this  cnse  fhiud  or  mis- 
representation will  prevent  the  insured  from 
claiming  the  benefit  of  the  policy.  Id,  ibid. 
Interest  is  not  recoverable  on  a  policy,  8  D.  & 
R,  613.     But  see  3  &  4  W.  4.  c.  42. 

The  declaration. — As  to  the  mode  of  stat- 
ing a  policy  in  general,  sec  ante,  179,  note. 
It  is  usual  to  recite  the  policy,  verbaiimy  to- 
gether with  all  the  proposals  and  conditions 
to  which  it  refers,  and  any  material  variance 
or  omission  will  be  fatal,  unless  allowed  to 
be  amended  under  the  9  Geo.  4.  c.  15; 
Mirsh.  587;  though  it  is  not  necessary  in 
this  or  any  other  case  of  special  assumpsU  on 
an  agreement,  not  under  seal,  to  state  any 
more  than  is  relevant  to  the  plaintiff  *s  cause 
of  action.  6  East,  567;  4  Taunt.  287. 
Tlie  plaintiff  must  also  state  his  compliance 
with  the  conditions  of  the  policy,  his  interest 
in  Uie  life  insured,  and  the  truth  of  his  war- 
ranty or  declaration,  if  any  such  were  made. 
It  is  usual  to  add  counts  for  money  had  and 
received,  and  on  an  acoount  stated,  to  enablo  the 
plaintiff  to  recover  the  premium,  if  he  should 
appear  tn  be  entitle*!  to  it,  or  to  avail  himself 
of  any  balance  which  the  defendant  may  have 
admitted  to  be  due     If  the  policy  be  under 


seal  the  declaration  must  be  in  debt  or  cot»> 
nant.  The  6  Geo.  1.  c.  18.  s.  4.  preacribei 
the  form  of  declaring  against  the  two  Incorpor- 
ated Insurtuioe  Companies.  This  form  which 
was  not  absolutely  enforced  by  the  etatute,  hM 
not,  however,  been  usually  adopted,  see  2 
Marsh,  on  Ins.  601. 

Plea, — ^The  most  usual  plea  is  the  general 
issue  non-assumpsit,  which  puts  in  issue  every 
m-iterial  fhct  alleged  in  the  declaration.  In 
actions  of  debt  and  covenant  against  the  two 
Insurance  Companies  they  are  allowed  to  plead  * 
nil  debet  or  non^nfregii  qonventionem,  see  11  *. 
Geo.   1.  c.  30.  s.  48;  2  Marsh.601.  ;    4^ 

Evidence. — In  an  action  by  a  husband,  oaif '^ 
a  policy  of  insurance  on  the  life  of  his  wifb$3^ 
her  declarations  are  admissible  to   sAiow  her  - 
own   opinion  of  her  state  of  health  at  the  time 
of  eflfecting  the  policy,   see  6   East,    ]88;  2 
Smith's   Bep.  646,  S.  C.     Unwritten  e>it)cnoe 
will  not  be  admitted  to  vary  or  oontndict  the 
terms  of  the  policy.     Skin.  54;  8  Cam  ph.  6S  ; 
4  Taunt.  846.     ]^here  the  defendant   under- 
writes by  agent  it  will  be  sufficient   proof  of 
his   agency  that  the  defendant  usually  recog- 
nizes policies  so  subscribed,  witliout  producing 
the  agent*8  authority  in  writing,  4  Campb.  88 
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the  sum  of  three  guineas,  (that  is  to  say,  the  sum  of  8/.  Ss.  of  lawful,  &c.)   ^^^^ 

iS  a  premium  and  reward  for  the  assurance  of  100/.  of  like  lawful  monej, 

upon  the  premises  mentioned  in  the  said  writing  or  policy  of  assurance,  and 

had  then  and  there  undertaken,  and  faithfully  promised  the  said  defendant,  ^^^ 

to  perform  and  fulfill  all  things  in  the  said  writing  or  policy  of  assurance  P'**"^'**"- 

eontained,  on  the  part  and  hehalf  of  the  assured  to  be  performed  and  fulfilled, 

he  the  said  defendant  undertook,  and  then  and  there  fiuthfuUy  promised 

the  said  plaintiff,  that  he  the  said  defendant  would  become  and  be  an  assurer 

to  the  said  plaintifT  of  the  said  sum  of  100/.  upon  the  premises  aforesaid,  and 

would  perform  and  fulfill  all  things  in  the  said  writing  or  policy  of  assurance 

contained,  on  his  part  and  behalf  as  such  assurer  to  be  performed  "^^^and  ful-  [  *^211  ] 

filled ;  and  the  said  defendant  then  and  there  became  and  was  an  assurer  to  ^^^^^^ 

the  said  plaintifi^  and  then  and  there,  by  one  E.  F.  his  agent  in  tliat  behalf,  scription  of 

sabacribed  the  said  writing  or  policy  of  assurance  as  such  assurer  of  the  said  policy. 

sum  of  100/1  as  aforesaid ;  and  the  said  plaintiff  in  fact  saith,  that  at  the  ^fj"^^ 

time  of  making  the  said  writing  or  policy  of  assurance,  and  of  the  said  prom-  health,  && 

iae  and  undertaking  of  the  said  defendant,  the  said  J.  E.  of  G.  was  in  health,  Plaintiff 'd 

and  that  the  said  plaintiff  was  then,  and  firom  thence  until  the  time  of  the  ^^>^^ 

death  ef  the  said  J.  E.  of  G.  interested  in  the  life  of  the  saSd  J.  E.  of  G.  to  ^eftth  of  J 

a  kfge  amount  to  wit,  to  the  amount  of  all  the  monies  by  him  ever  insured, 

or  eaosed  to  be  insured  thereon,  to  wit,  at,  &c.  (yen7ie)  aforesaid ;  and  the 

aaid  plaintiff  in  &ct  further  saitli,  that  after  the  making  of  the*  said  writing 

«r  policy  of  assurance,  and  between  the  [said  10th  day  of  January  1796,  and 

the  said  10th  day  of  January,  1797,]  in  the  said  writing  or  policy  of  assur- 

aoee  mentioned,  during  the  life-time  of  the  said  [D.  G.  of  G.  the  mother  of 

the  said  John  Earl  of  Ulencaim,  to  wit,  on,  &;c.  {q)  aforesaid,  at,  &;c.  {venue) 

aforesaid,  the  said  John  Earl  of  G.  died  and  deceased  out  of  his  natural  life, 

by  other  ways  and  means  than  by  suicide,  or  by  the  hands  of  justice,  of  all 

vfaich  said  several  premises  the  said  defendant,  afterwards,  to  wit,  on  the  day 

and  year  last  aforesaid,  at,  &o.  (venue')  aforesaid,  had  notice ;  and  was  then  Notioe  to 

and  there  requested  by  the  said  plaintiff  to  pay  him  the  said  sum  of  100/.,  pendant, 

so  bjr  him  assured  as  aforesaid,  and  which  said  sum  of  100/.,  he  the  said  de- 

feoffimt,  then  and  there  ought  to  have  paid  the  said  plaintifi^  according  to  the 

form  aiul  effect  of  his  said  promise  and  undertaking  so  made  as  aforesaid. — 

[Add  count  for  motiey  had  and  received^  and  the  common  conclusion,'] 

For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  on,  &;c.  {date  ofpol-  On  the  life 
icy)  at,  &C.  {venue)  caused  to  be  made  a  certain  policy  of  insurance,  where-  of » third 
by,  after  reciting  that  the  said  plaintiff,  therein  described  by  the  name  and  ^der  s^f 
Mdition  of  plaintiff,  of,  &c.  esquire,  being  interested  in  the  life  of  E.  F.  wife  against  the 

of  the  said  plaintiff,  of aforesaid,  was  desirous  to,  effect  an  insurance  ^^  ^^ 

with  the  Atlas  Company  on  the  life  of  the  said  E.  F.  for  the  term  of  one  ^p^y^ 
year,  commencing  from,  ke.  and  ending,  &;c.  and  renewable  from  time  to  suting  the 
time,  at  his  *option  at  the  end  of  every  year  during  the  term  of  one  year,  Policy  dec- 
aad  that  the  said  plaintiff  accordingly  paid  at  the  said  Company's  office  in  i^^ij!^?' 
Dublin,  the  sum  of  82/.  Irish  currency,  as  a  premium  of  such  insurance  for  and  aver-  • 

nient.»<  (,). 

<9)  Dbj  of  tbe  death,  or  aboat  ft.  company;  and  on  espeolal  case  from  equity,  \   *2\'l  \ 

(r)  See  notes  to  the  last  precedent    It  win  it  was  held,  that  in  such  a  case  no  action  is 

\ft  chMrved,  that  policies  of  some  of  the  Com-  sustainable;  but  the  companies  rarely  venture 

fiaiei  are  wo  fruned  as  to  contain  no  personal  so  take  that  legal  obligation.    See  Anscomb  v. 

eoatiaet  to  pas  so  as  to  BusC&in  an  action  at  Shore,  in  K.  B.,  A.  D.  181S,  argued  by  Puller 

hv;  but  almost  a  charge  qd  the  Ainds  of  the  and  Chitty. 
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ON  LIFE  one  year,  the  said  defendantB,  three  directors  of  the  said  Company,  whose 
poucus.  jjj^jjj^  y^QYQ  thereunto  Bubsci  ibed  and  affixed,  relying  upon  the  truth  of  a 
certain  declaration,  bearing  date  on,  &c.  and  made  by  the  said  plaintiff,  in  com- 
pliance with  the  conditions  on  the  said  policy  indorsed,  did  agree  with  the  said 
assured  that  they,  the  said  three  directors,  would,  in  case  the  said  E.  F.  should 
happen  to  die  at  any  time  within  the  term  of  one  year  commencing  from  and 
ending  at  the  respective  times  thereinand  hereinbefore  mentioned,  pay,  out  of 
the  stock  and  funds  of  the  said  Company,  to  the  said  assured,  his  executors, 
administrators,  and  assigns,  within  three  months  after  the  decease  of  the  said 
E.  F.  should  have  been  certified  to  the  said  directors  of  the  said  Company,  at 
their  principal  office,  the  sum  of  5000/.  Irish  currency ;  [and  that  if  the  said 
£.  F.  should  survive  the  said  term  of  one  year,  and  the  said  A.  B.  his  ex- 
ecutors, administrators,  and  assigns,  should,  on,  &c.  in  every  subsequent  year 
during  so  many  years  of  the  said  term  of  seven  years  as  the  said  £.  F. 
should  happen  to  live,  pay  at  the  office  of  the  said  company,  the  like  premium 
of,  &c.  Irish  currency,  and  if  the  said  E.  F.  should  actually  depart  this 
life  during  the  said  term  of  years,  then  that  the  said  thre^  directors  would, 
within  three  months  after  the  decease  of  the  said  E.  F.  should  have  been 
duly  certified  as  aforesaid,  pay  out  of  the  stock  and  funds  of  the  said  Com- 
^  'poxiyi  to  the  said  assured,  his  executors,  administrators  and  assigns,  the  sum 

of  5000/.  Irish  currency  :]  provided  always,  and  it  was  declared  by  the  said 
policy,  that  the  funds  and  property  of  the  said  Company,  for  the  time  being, 
should  be  answerable  to  the  demands  thereupon  under  the  said  policy ;   a^ 
that  neither  the  persons  who  were  subscribed  thereto,  nor  any  other  mem- 
ber of  the  said  Company,  should,  upon  any  account,  be  subject  or  liable 
to  any  demand  beyond  his  or  her  share  or  interest  in  the  capital   stock  or 
funds  of  the  said  Company,  and  which  share  was  set  opposite  to  his  or  her 
signature  to  the  deeds  of  settlements  establishing  the  said  company,  or  men- 
tioned in  some  other  deed  referring  thereto,  and  declaring  him  or  her  to  be  a 
member  thereof,  (any  thing  contained  in  the  said  policy  to  the  contrary  not- 
withstanding :)  provided  abo  that  the  said  policy,  and  the  assurance  thereby 
[  '*^218  ]  effected,  should,  at  all  ^times,  and  under  all  circumstances,  be  subject  to  sudi 
conditions  and  stipulations  as  were  contained  in  the  printed  proposals  indor»- 
Paymentof  ed  thereon,  in  the  same  manner  as  if  the  same  were  there  wholly  and  actu- 
andTBrnatu-  ^^^^  repeated  and  adapted  to  the  present  case ;  as  by  the  said  policy  refer- 
al  promi-    ©J^ce  being  thereunto  had,  will  fully  appear  and  thereupon  afterwards,  to  wit, 
ees.  on,  &c,  at,  &c.  aforesaid  in  consideration  that  the  said  plaintiff,  at  the  special 

instance  and  request  of  the  said  defendants,  had  heretofore,  to  wit,  on 
the  day  and  year  last  aforesaid,  there  paid  to  the  said  Company  a  cer- 
tain sum  of  money,  to  w^it,  the  sum  of  82/.  Irish  currency,  as  a  premium 
or  reward  for  the  insurance  of  the  said  sum  of  5000/.  Irish  currency,  upon 
the  life  of  the  said  E.  F.  as  in  the  said  policy  is  mentioned,  for  one  year, 
to  wit,  from,  &c.  to,  &c,  aforesaid,  in  the  said  policy  of  insurance  mentioned,  and 
had  then  and  there  undertaken  and  &ithfully  promised  the  said  defendants  to 
ATerment  perform  and  fulfil,  &c. — [State  mutual  promises  to  perform^  policy^  sattte 
.  of  dedfiSi!?'  ^^  onto,  210.]  And  the  said  plaintiff  further  saith,  that  the  said  declara- 
tion, tion  in  the  said  policy  mentioned,  was  and  is  a  certain  declaration  as  follows, 
(that  is  to  say)  I,  A.  B.  of  Merion-street,  in  the  city  of  Dublin,  h^i^g  de- 
sirous to  make  an  assurance  with  the  directors  of  the  Atlas  Assurance  Com- 
pany, in  the  sum  of  5000/.,  upon  the  life  of  E.  F.  born  in  the  parish  of,  &c.  on, 
Ac.  but  now  residing  at  Merion-street,  in  the  city  of  Dublin,  do  hereby  declare, 
to  the  best  of  my  belief,  that  the  said  £.  F.  is  not,  nor  has  she  been  affiicted 
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with  gout,  asthma,  fits,  or  any  other  disorder  which  tends  to  shorten  life ;  o»  "« 
thst  she  has  had  the  small-pox  (or  cow-pox),  and  that  the  age  of  the  said  E.  ^"*'™'' 
F.doea  not  exceed  twentj-seven  yearsj  and  that  I  have  an  interest  in  the 
life  of  the  said  £.  F.  to  the  full  amount  of  the  said  sum  of  5000/.;  and  I  do 
hereby  agree  that  this  declaration  shall  be  the  basis  of  the  contract  between 
me  and  me  said  Company,  or  any  of  the  members  thereof,  and  that  if  any 
antme  averment  is  contained  in  this  declaration,* in  the  setting  forth  the  age, 
Btate  of  health,  profession,  occupation,  or  other  cireumstances  relative  to 
the  said  E.  F.  all  monies  which  shall  have  been  paid  to  the  said  Company,  or 
to  aoy  member  thereof,  upon  account  of  an  insurance  so  made  by  me  shall 
be  forfeited.  Dated,  &c.  And  the  said  plaintiff  further  saith,  that  in  the  Y^t^u 
pointed  proposals  mentioned  and  referred  to  by  the  said  policy  of  insurance,  of  printed 
it  was  expressed  and  declared,  that  the  persons  proposing  to  affect  life  assur-  proposals. 
ances  would  be  required  to  state  *the  following  particulars,  namely. — [Here  [  *214  ] 
siaie  t/i€ proposals,  tohich  may  be^ perhaps,  as  follows:'} — ^name  and  re- 
sidence of  the  party  by  whom  the  proposal  was  made ;  name,  residence,  and 
profession  of  the  party  whose  life  is  to  be  insured,  and  in  case  of  an  insur- 
aaoe  upon  survivorship,  the  name,  residence  and  profession  of  each  party, 
place,  and  date  of  birth,  and  age  next  birth-day ;  sum  to  be  insured,  and  the 
name  and  residence  of  the  medical  gentleman  to  be  referred  to  for  the  state 
of  the  person's  health ;  whether  afflicted  with  the  gout,  asthma,  ar  any  other 
disorder  which  tends  to  shorten  life ;  whether  the  party  had  had  the  small-pox 
or  cow-pox ;  whether  the  party  would  attend  personally  at  the  office  ;  whether 
employed  in  the  military  or  naval  service ;  a  declaration  as  to  all  the  above 
points  would  be  considered  as  th^  basis  of  the  contract  between  the  insured 
and  the  Company  :  if  any  such  declaration  should  not  be  in  all  respects  true, 
tiken  the  policy  would  become  void,  and  the  premium  that  might  have  been 
paid  would  be  forfeited ;  the  lives  of  persons  in  the  military  or  naval  service 
might  be  assured  at  the  office  on  moderate  terms ;  that  no  assurance  should  be 
in  farce  until  the  premium  should  have  been  paid,  nor  would  any  policy  be 
considered  valid  for  more  than  fifteen  days  after  the  expiration  of  the  period 
limited  therein,  unless  the  premium  conditioned  for  the  renewal  of  such  poli- 
cies should  have  been  paid  within  that  period ;  that  assurance  might  be  re- 
vived at  any  period  not  exceeding  three  months,  on  sufficient  proof  of  the 
unimpaired  state  of  health  of  the  party,  and  on  payment  of  the  premium, 
with  the  addition  of  5^.  for  every  100/.  so  assured ;  that  such  policies  would 
become  void,  if  the  parties  whose  lives  had  been  assured  should  go  beyond 
the  limits  of  the  United  Kingdom,  or  should  die  on  the  high  seas,  (^except  in 
his  majesty's  packets  passing  between  Great  Britain  and  Ireland)  unless  per- 
misBion  should  have  been  granted  to  leave  the  United  Kingdom,  which  might 
be  obtained  on  such  parties  attending  personally  to  give  every  requisite  ex- 
planation, and  paying  a  premium  adequate  to  such  risk;  that  when  par- 
tis whose  lives  have  been  assured  should  not  appear  personally  at  the  office, 
an  additional  charge  of  10/.  per  cent,  would  be  made  on  the  sum  assured; 
that  assttrances  made  by  persons  on  their  own  lives  would  be  void  if  they 
skould  die  by  the  hand  of  justice,  by  duelling,  or  suioide ;  but  should  the 
family  of  such  persons  be  left  in  distress  and  poverty,  the  directors,  in  their 
own  discretion  would  make  such  allowance,  in  respect  of  the  policies  *of  the  [  *215  J 
deeeaaedy  as  they  might  deem  just  and  reasonable ;  that  if  any  person  should 
beeome  desiroos  of  discontinuing  an  insurance  eflfected  in  that  office,  the 
Company  would  purchase  the  interest  in  such  policy  at  an  equitable  valua- 
tioQ ;  that  transfers  might  always  be  made  by  any  person  without  giving  no- 
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tice  to  the  Company ;  that  persons  affecting  assarances,  on  other  lives  than 
than  their  own  would  be  required  to  state  the  nature  of  the  interest  they 
possessed  in  such  *  lives ;  that  all  claims  upon  the  Companj  would  be  paid 
within  three  months  after  satisfactory  proof  should  be  produced  of  the  death 
of  the  persons  on  whose  lives  assurances  had  been  effected.  And  the  said 
plaintiff  in  fact  says,  that  the  said  last-mentioned  declaration,  so  referred  to 
in  the  said  policy  as  aforesaid,  so  by  him  made  as  aforesaid,  wad  in  all  re- 
spects true,  to  wit,  at,  &c.  (venue)  aforesaid.  And  the  said  plaintiff  further 
saith,  that  at  the  time  of  the  making  of  the  said  last-mentioned,  declaration, 
and  also  at  the  time  of  making  the  said  last  mentioned  policy  of  insurance  and  of 
the  said  last-  mentioned  promise  and  undertaking  of  the  said  defendants,  as  last 
nfoi*essiid,  and  also  at  the  time  of  the  death  of  the  said  E.  F.,  as  hereinafter 
mentioned,  he  the  said  plaintiff,  was  interested  in  the  life  of  the  said  E.  F. 
to  n  large  amount  to  wit,  to  the  amount  of  all  the  monies  by  him  insured 
thereon,  to  wit,  at,  &c.  (rsni/e)  aforesaid.  And  that  he,  the  said  plaintifT. 
did  before  the  making  of  the  said  policy  of  insurance,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c.  (ve7iue)  aforesaid,  state  to  the  Company  the 
nature  of  the  said  interest  which  he  the  said  plaintiff  possessed  in  the  life  of  the 
said  E.  F.;  and  the  said  plaintiff  further  saith,  that  afterwards,  to  w^it,  on, 
&c.  {day  of  death  or  about  it,)  aforesaid,  at,  Ac.  {venue)  aforesaid,  the  said 
E.  F.  died  ;  and  the  said  plaintiff  further  saith,  that  the  decease  of  the  said 
E.  F.  as  aforesaid,  was  afterwards,  to  wit,  on,  &c.  in,  <fec.  duly  certified  to 
the  said  directors  of  the  said  Company,  at  their  principal  oflSce,  to  wit,  at, 
&c,  {venue)  aforesaid,  and  that  afterwards,  to  wit,  on  the  day  and  the  year 
last  aforesaid,  at,  &c.  (venue)  aforesaid,  sitisfactory  proof  was  produced  to 
the  said  Company  by  the  said  plaintiff,  of  the  death  of  the  said  E.'  F.  as 
aforesaid ;  and  although  the  said  plaintiff  hath  in  all  things  conformed  him- 
self to  observe,  performed,  fulfiildi,  and  kept  all  things  in  the  said  policy  of 
insurance,  and  the  said  conditions,  and  the  said  stipulations  contained,  on  liis 
part  and  behalf  to  be  observed  and  performed,  acconlingto  the  form  and  effect 
of  the  said  policy  of  assurance,  and  of  the  said  proposals  and  "^'conditions ; 
and  although  the  said  stock  and  ftinds  of  the  said  Company  always,  from  the 
time  of  the  making  of  the  said  policy  of  insurance,  have  been,  and  yet  are, 
sufficient  to  pay  to  the  said  plaintiff  the  said  sum  of  5000/. ;  and  although 
three  months  after  the  decease  of  the  said  E.  F.  was  duly  certified  to  the  di- 
rectors of  the  said  Company,  at  their  principal  office  as  aforesaid,  i^nd  after 
satisfactory  proof  was  so  produced  of  the  death  of  the  said  E.  F.  as  afore- 
said, have  long  since  elapsed ;  of  all  which  said  several  premises  the  said 
defendants,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
(venue)  aforesaid,  had  notice,  and  were  then  and  there  requested  by  the 
said  plaintiff  to  pay  him  the  said  sum  of  5000/.  so  by  them  insured  as  afore- 
said ;  yet  the  said  defendants,  not  regarding  their  said  promise  and  under- 
taking so  by  them  made  as  aforesaid,  did  not,  nor  would,  when  they  were  so 
requested  as  aforesaid,  or  at  any  time  before  or  since,  pay,  the  said 
sum  of  5000/.,  or  any  part  thereof,  but  have  hitherto  w^holly  neglected 
and  refused  so  to  do,  and  still  neglect  and  refuse  so  to  do,  to  wit,  at,  &o. 
(venue)  aforesaid. 

[And  whereas  also  the  said  plaintiff  heretofore,  to  wit,  on,  &c.  at,  Aa 
aforesaid,  caused  to  be  made  a  certain  other  policy  of  insurance,  whereby, 
after  reciting,  &c.  same  as  first  county  omitting  the  trordsin  brackets,  and 
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declaration  of  interest,  and  then  add  counts  for  mofiey  had  and  received,    ^k  un 
accounts  stated  and  breach,'] 


Vn.  FOR  GENERAL  AVERAGE.  ^^^  oek». 

RAL  AYER- 

For  that  whereaa  the  said  plaintiff,  before  and  at  the  time  of  happening  ^y  the 
of  the  damages  and  losses  in  the  count  mentioned,  was  owner  or  proprietor  owner  of  a 

of  a  certain  ship  or  vessel  called  the and  of  her  tackle,  anchors,  ^**'Pjjj^ 

masts,  boats,  and  appurtenances,  the  same  being  of  great  yalue,  to  wit,  of  ^^0  penon 
theyalueof — /.  of  lawful,  &o.;  and  which  said  ship  or  vessel  was  then  proceed-  who  had 
ing  on  a  certain  voyage,  to  wit,  from,  &c.  towards,  &c.  with  certain  goods  and  g^  °^^ 
merchandizes  of  the  *said  defendant,  of  great  value,  to  wit,  of  the  value  of  — /.  i^g  p^. 
on  board  thereof,  to  be  carried  therein  and  conveyed  on  freight  during  the  said  portion  of 
voyage,  to  wit,  at,  Ac*   And  whereas  also,  whilst  the  said  ship  or  vessel  was  6«**eral 
sailing  and  proceeding  on  her  said  voyage,  with  the  said  goods  and  merchan-  \^,^^  ^^ 
dize  on  board  thereof^  to  wit,  on,  &c.  at,  &c.  (yenne)  aforesaid,  by  storms,  cmeing 
winds  and  tempestuous  weather,  one  of  the  anchors  of  and  belondng  to  the  said  ^*'^™  ^*"^ 
ship  or  vessel,  and  then  and  there  being  the  property  of  the  said  plaintiff,  i^,^  ^he  loss 
and  of  great  value,  to  wit,  of  the  value  of — /.  was  washed,  forced  and  driven  of  an  an- 
overboard  from  and  out  of  the  said  ship  or  vessel,  and  became  and  was  sus-  ^^^^  ^"* 
pended  on  the  side  of  the  said  ship  or  vessel  and  entangled  in  the  rigging  p^r\^ 
thereof;  and  thereupon  in  order  to  preserve  the  said  ship  or  vessel,  and  the  the  ship 
goods  and  merchandizes  on  board  thereof,  it  then  and  there  became  and  was  and  cargo, 
expedient  and  necessary  to  cut  away  the  jibs  and  forestay-sail,  and  the  down-  i^jggof 
hall  and  bury  rope,  and  other  parts  of  the  rigging  of  and  belonging  to  the  boats,  and 
said  ship  or  vessel,  and  being  the  property  of  the  said  plaintiff,  of  great  val-  ^<jr  rcpa^« 
ue,  to  wit,  of  the  value  of  — I.  and  the  same  were  then  and  there  accordingly  gj^-   j^ 
cut  away,  and  thereby  then  and  there  became  and  were  wholly  lost  to  the  said  part  («). 
plaintiff;  and  the  said  plaintiff  further  saith,  that  by  means  of  the  said  dam-  r  #^217  ] 
age  and  loss,  and  other  damages  to  the  said  ship  or  vessel  occasioned  by  the 
said  storms,  winds  and  tempestuous  weather,  the  said  ,Bhip  or  vessel  became 
and  was  so  greatly  damaged  that  it  then  and  there  became  and  was  expedient 
and  necessary,  in  order  to  preserve  the  said  ship  or  vessel,  and  her  cargb  on 

board  thereof,  for  the  said  ship  or  vessel  to  put  back  again  to aforesaid, 

and  there  to  repair  the  said  damage  so  occasioned  as  aforesaid ;  and  the  said 
ship  or  vessel,  with  the  said  goods  and  merchandizes  of  the  said  defendant  on 
board  thereof,  did  thereupon  then  and  there  put  back  and  sail  back  again  to 

aforesaid,  and  the  said  damage  was  then  and  there  repaired ;  and  the 

necessary  expenses  incurred  by  the  said  plaintiff,  in  the  premises,  then  and 
there  amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  and  the  said 
plaintiff  further  saith  that  whilst  the  said  ship  or  vessel  was  so  repairing  as  aforc- 
eaid,  to  wit,  on,  &c.  at to  wit,  at,  &c.  {vmue)  aforesaid,  the  said  plain- 
tiff was  forced  and  obliged  to  pay  the  wages  and  maintenance  of  divers,  to  wit, 
50  seamen,  and  50  persons,  in  and  on  board  the  said  ship  or  vessel,  in  the 
whole  amounting  to,  Ac. ;  and  the  said  goods  and  merchandizes  were  then 

(t)  8e«  precedents,  1  East,  220;  4  Taunt  see  Abbott  on  Shipping;  Holt    on  Shipping; 

124.    Damage  done  to  ship  by  tempests,  &U  Marshall  on  Insurance;  Park,  on  Ins.;  Hughes 

•lone  on  the  owners.    6  Abbott  on  Shipping,  on  Insurance,  284,  &c.  8  Chit  Com.  Law,  432. 

4th  ed     And  Ibr  law  as  to  aTerage  in  general.  See  2  Campb.  480.  2  Marsh.  809 ;  2  M.  &  S.  482. 
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RAt  AVttI  *^^^  there  saved  and  preserved,  and  arrived  safely  into  the  hands  and  poses- 
^Qg,  sion  of  the  said  defendant ;  of  all  which  said  several  premises  the  said  de- 
fendant afterwards,  to  wit,  on,  &o.  at,  Ac.  {venue)  aforesaid,  had  notice :  and 
by  reason  of  the  premises,  and  of  the  said  defendant  so  being  such  owner  of 
the  said  goods  and  merchandizes  so  on  board  the  said  ship  or  vessel,  on  freight 
as  aforesaid,  and  so  saved  and  preserved  by  the  means  aforesaid,  he  tlie  said 
defendant,  aa  such  owner,  became,  and  was  liable  to  contribute  to  the  said 
losses,  damages,  and  expenses,  in  a  general  average,  and  thereupon,  in  consid- 
eration of  the  premises,  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at,  &c.  (vefiue)  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  pay  him  so  much  money  as  he  the  said  defend- 
ant, as  owner  of  the  said  goods  and  merchandiaes,  was  liable  to  contribute  to 
the  said  losses,  damages,  and  expenses,  in  a^neral  average,  when  he  the 
said  defendant  should  be  thereunto  requested ;  and  the  said  plaintiff  avers, 
that  the  said  defendant,  as  such  owner  of  the  said  goods  and  merchandizes  as 
aforesaid,  was  liable  to  pay  and  contribute  to  the  said  losses,  damages,  and  ex- 
penses, in  a  general  average,  a  large  sum  of  money  to  wit,  the  sum  of  — L  ; 
whereof  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c,  {veniie)  aforesaid,  there  had  notice. 

Second      .    And  whereas  also  the  said  plaintiff,  at  the  time  of  the  accruing  of  the  dam- 
ci/unt.        jjggg  j^j^j  losses  in  this  count  hereinaftier  mentioned,  was  owner  and  proprie- 
tor of  a  certain  ship  or  vessel,  and  her  tackle,  anchors,  masts,  boats,  and  ap- 
purtenances, the  same  being  of  great  value,  to  wit,  of  the  value  of  — /.  of 
lawful,  &o,  which  said  last-mentioned  ship  or  vessel  was  then  proceeding  on 

a  certain  voyage  from,  &c.  to with  certain  goods  and  merchandizes  of 

the  said  defendant,  of  great  value,  to  wit,  of  the  value  of  — /.  on  board  there- 
of, that  is  to  say,  at,  &c.  (value) ;  and  whereas  also,  whilst  the  said  last- 
mentioned  ship  or  vessel  was  sailing  and  proceeding  on  her  said  last-mentioned 
voyage,  with  the  said  last-mentioned  goods  and  merchandizes  on  board  there- 
of, to  wit,  on,  &c.  at,  &c.  aforesaid,  one  of  the  anchors  of  and  belonging  to 
the  said  ship  or  vessel,  and  then  and  there  being  the  property  of  the  said  plaii^- 
tiff,  and  of  great  value,  tb  wit,  of  the  value  of  — /.  wag  forced  overboard  from 
and  out  of  tne  said  ship  or  vessel,  and  became  and  was  suspended  on  the  side 
[  *219  ]  of  the  said  ship  or  vessel,  and  entangled  in  the  rigging  ^thereof,  and  there- 
upon, in  order  to  preserve  the  said  last-mentioned  ship  or  vessel,  and  goods 
and  merchandizes  on  board  thereof,  it  then  became  expedient  and  necessary  to 
cut  away  the  jib  and  forestay-sail,  and  the  downhall  and  bury  rope,  and  other 
parts  of  the  rigging  of  and  belonging  to  the  said  ship  or  vessel,  and  being  the 
property  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — L  and 
the  same  were  then  and  there  accordingly  cut  away,  and  were  wholly  lost  to 
the  said  plaintiff;  of  all  which  said  premises  the  said  plaintiff,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {renue)  had  notice ;  and  by  rea- 
son of  the  premises,  and  of  the  snid  defendant  so  being  such  owner  of  the 
said  last-mentioned  goods  and  merchandizes,  so  on  board  of  the  said  ship  or 
vessel  as  aforesaid,  on  freight  as  aforesaid,  he  the  said  defendant,  as  such  own- 
er, became  liable  to  contribute  to  the  said  losses  and  damages,  in  a  general 
average ;  and  thereupon,  in  consideration  of  the  premises,  he  the  said  defend- 
ant, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  (vcfiue)  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  so 
much  money  as  he  the  said  defendant,  as  owner  of  the  said  last-mentioned 
goods  and  merchandizes,  was  liable  to  contribute  to  the  said  losses  and  dama- 
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ges,  in  a  general  average,  when  he  the  said  defendant  should  be  thereunto  re-  ^^  ^^^ 
quested ;  and  the  said  plaintiff  avers,  that  the  said  defendant,  as  such  owner  j^^^ 
of  such  last-mentioned  goods  and  merchandizes  as  aforesaid,  was  liable  to  pay 
and  contribute  to  the  said  losses  and  damages,  in  a  general  average,  a  large 
sum  of  money,  to  wit,  the  sum  of  — /. ;  whereof  the  said  defendant,  after- 
wai^s,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  had 
notice. — [Add  iiidebitahis  cmvits  for  general  averctge^  as  ante,  62;  also 
counts  for' money  paid,  account  stated  and  usual  breach.\ 

[As  in  the  last  precedent  to  the  asterisk*,  in  page  217.]     And  whereas  For  an  av- 
abo,  during  the  said  voyage,  to  wit,  on,  fcc.  it  became  necessary  to  cast  an-  ^^J.*^ 
cbor  in  the  port  of  E.  in  the  county  of,  &c.  and  the  best  bower  anchor  was  iQg  cut 
then  and  there  accordingly  cast,  and  thereupon  the  same  then  and  there  be-  away,  it  . 

came,  and  was  entangled  in  certain  mooring-chains,  there  called ,  inso-  ^n^f^"^' 

much  that  it  then  and  tliere  became,  and  was  found  impracticable  and  impos-  with  the 
siblc  to  weigh  and  raise  the  same;  and  the  plaintiff,  in  fact  saith,  that  after-  shore, and 
wards,  to  wit,  on,  &c.  at,  &c.  it  became  and   was  necessary  for  the  said  ^^mjJJ**^^. 
ship  or  vessel  to  proceed  in  her  said  voyage,  and  immediately  to  sail,  in  order  ter  oomoy, 
to  join  the  first  convoy  to  the  *port  of  her  destination ;  and  it  being  then  sftils.  &c. 
and  there  impassible  to  weigh  or  raise  the  said  anchor,  it  then  and  there  be-  ^^^ 
came  necessary  to  cut  the  cable  thereof,  for  the  purpose  of  enabling  the  said  away  from 
ship  or  vessel  to  proceed  on  her  said  voyage,  and  the  same  was  then  and  there  ac-  the  ship, 
cordingly  cut,  and  a  part  thereof,  together  with  the  said  anchor,  being  then  [  *220  ] 
and  there  of  great  value,  to  wit,  &c.  was  then  and  there  necessarily  left  at 
the  moorings  aforesaid,  to  wit,  at,  &c.  aforesaid ;  and  the  said  plaintiff  in  fact 
farther  saith,  that  afterwards,  and  during  the  said  voyage,  to  wit,  on,  &c.  at, 
&c.  {venue)  by  the  force  and  violence  of  the  winds  and  waves,  divers,  to  wit, 
twenty  sails  of  the  said  ship  or  vessel  were  torn  to  pieces  and  destroyed,  and 
divers,  to  wit,  twenty  ropes  and  twenty  cables  thereof  torn  away  from  the 
said  ship,  the  same  then  being  the  property  of  the  said  plaintiff,  of  great  val- 
ue, to  wit,  of  the  value  of  — L  and  the  same  were  then  and  there  wholly  lost 
to  the  said  plaintiff;  of  all  which  said  premises  the  said  defendant,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  had  notice ;  and  by  reason  of 
the  premises. — [Conclude  as  ante,  217.] 

[Same  as  in  the  precedent,  ante,  216,  to  the  statement  of  the  damage,  ^^^ 
and  then  proceed  as  follows :]     The  said  ship  or  vessel  having  the  said  goods  age,  where 
and  merchandize  on  board  her  as  aforesaid,  was,  by  and  through  the  perils  and  ship,  dam- 
dangers  of  the  seas,  and  the  force  and  violence  of  the  winds  and  waves,  and  gi^^jg 
by  means  of  stormy  and  tempestuous  weather  in  the  course  of  such  voyage,  and  obiig- 
greatly  damaged,  strained,  and  rendered  leaky,  insomuch  that  divers  large  f^  *<>  P^' 
quantities  of  water  entered  the  same ;  and  the  said  ship  or  vessel,  with  the  ^°*j  ^  bid 
said  goods  and  merchandize  on  board  thereof,  being  thereby  in  great  and  im-  on  beach, 
niinent  danger  of  sinking  and  foundering,  it  afterwards,  to  wit,  on,  &c,  last  ^^^re  she, 
aforesaid,  became,  and  was  necessary  and  expedient,  for  the  preservation  and  of  <^!^ 
safety  of  the  said  ship  or  vessel,  and  the  said  goods  and  merchandizes,  to  put  became  ' 
into  a  certain  harbor,  to  wit,  the  hai*bor  of  Cork,  and  then  and  there  to  lay  billed, 
the  said  ship  or  vessel,  with  the  said  goods  and  merchandizes  on  board  her,  on  f^^»a 
a  certain  beach  there,  and  the  same  was  accordingly  laid  on  such  beach ;  and  goods  b&- 
thereby.  and  by  means  of  the  said  several  premises,  the  said  ship  or  vessel,  i°e  saved, 
her  tackle,  and  appurtenances,  respectively  became,  and  were  unavoidably  jj^iJ^^^o"* 
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greatlj  bilged,  broken,  injured,  and  deteriorated,  and  rendered  of  little  or 
no  value  to  the  said  plaintiff;  but  the  said  goods  and  merchandizes  of  the  said 
defehdant  were  thereby  then  and  there  saved  and  *  preserved  from  loss  and 
damage,  with  great  trouble  and  expense,  to  wit,  an  expense  of  — L  :  and  the 
same  were  afterwards,  to  wit,  on,  Ac.  to  wit,  at,  &c.  aforesaid,  safely  and  se- 
curely delivered  to  the  said  defendant ;  of  all  which  premises  the  said  defend- 
ant, afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had  notice ; 
and  by  reason  of  the  premises,  and  of  the  said  defendant  being  owner  of  the 
said  goods  and  merchandizes  during  the  said  voyage,  and  at  the  time  when 
the  said  brig  or  vessel  was  so  strained,  laid  upon  the  beach,  broken,  injured, 
and  deteriorated  as  aforesaid,  and  being  thereby  benefited  as  aforesaid,  he  the 
said  defendant,  then  and  there  became  liable  to  contribute  to  the  said  loss  or 
damage,  and  injury,  so  occasioned  to  the  said  ship  or  vessel  as  aforesaid,  in  a 
general  average  ;  and  thereupon,  &c. — ISieUe  promise^  mid  averment^  and 
notice  J  as  in  the  precedent,  ante,  217,  and  va/y  the  statement  in  different 
counts,  as  in  that  precedent 
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Vm.   ON  CHARTER  PARTIES. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  {date  of  .charter-party)  at, 
&c.  {venue)  by  a  certain  charter-party  of  affreightment,  then  and  there  made 


(t)  See  precedents  and  notes  in  covenant, 
post,  528,  And  see  a  fbrm,  Irving  v.  Clegg, 
1  Bing.  N.  C.  58.  As  to  charter-parties  in 
general',  see  Abbott  on  Shipping,  5th  edit  168 
to  211 ;  Holt  on  Shipping,  3  Chit.  Com.  Law  887, 
426.  The  action  must  be  brought  in  the 
name  of  the  contracting  party.  See  2  Taunt. 
407,414;  10  East,  279;  Abbott.  165;  Ante, 
Tol.  i.  p.  6;  2  M.  &  S.  426:  4  Taunt.  4,  52;  1 
Campb.  532. 

^8  to  the  declaration, — ^Tlie  charter-party  is 
sometimes  under  seal,  in  that  case  the  plauitiff 
must  ftnme  his  declaration  specially  upon  the 
deed.  1  New  Rep  104;  Bed  quare  whether  in 
an  action  brought  by  and  against  the  parties 
to  the  deed,  the  declaration  may  not  be  framed 
in  debt  generally,  and  the  deed  given  in  e\  i- 
dence.  See  per  Bayley,  J.  4  B.  &  C.  968. 
If  the  owner  execute  a  deed  to  the  freighter 
containing  a  covenant  for  the  right  delivery  of 
the  cargo,  he  cannot  afterwards  be  sued  by  the 
merchant,  in  an  action  of  assumpiit,  ground- 
ed on  the  bill  of  lading,  signed  by  the  master. 
10  fiast,  878;  Abbott,  186.  So  wher«  the  mas- 
ter of  a  ship  entered  into  a  charter  party  un- 
der seal,  on  behalf  of  the  owners  with  one 
partner  of  a  firm,  the  owners  cannot  maintain 
assumpsit  fta*  the  fVeight  against  the  whole 
firm ;  for  though  the  parties  are  different,  the 
interest  is  the  s:imc.  1  M.  &  S.  573.  An  ac- 
tion may  however  be  maintained  on  a  parol 
contract,  notwithstanding  a  sealed  charter- 
party,  if  such  contract  be  distinct  in  its  pro- 
visions, and  not  inconsistent  with  the  deed. 
12  East,  578.  Where  the  owner  and  freighter 
covenant  by  d<ied,  that  forty  doys  shall  be  al- 
lowed for  lomilng  and  unloading,  the  freighter 


impliedly  covenants  not  to  detain  the  ship  long* 
er  than  that  time,  and  if  he  do,  the  owner's 
remedy  is  upon  the  deed,  and  not  in  assump" 
sit,  as  upon  an  implied  contract  12  East, 
179.  4  Campb.  131;  2  Chit  Rep.  570.  And 
where  a  charter-party  under  seal  was  made  by 
the  master,  in  that  character,  with  mcrcbanbi 
who  did  not  know  that  he  was  bXho  a  part- 
owner,  in  the  ship,  'as  in  &ct  he  was;  it  was 
held,  they  might  sue  him  and  the  other  own- 
ers in  an  action  upon  the  case,  for  a  breach 
of  such  general  duties  as  were  not  inconsist- 
ent with  the  stipulations  of  the  charter-party, 
such  as  the  not  providing  necessaries  for  the 
voyage,  and  employing  a  negligent  and  unskil- 
ful master.  8  B.  &  B.  171;  5  J.  B.  Moore, 
415,  S.  C.  8  Barn.  &  Cres.  166;  2  Moo.  & 
Ry.  47,  S.  C.  See  a  form  in  Cage,  post,  666; 
also  the  form  in  Case,  in  6  J.  u.  Moore, 
415. 

If  the  freighter  covenant  to  provide  a  ftill 
cargo,  consisting  of  copper,  tallow,  and  hides, 
or  other  goods,  ho  is  not  bound  to  provide  n 
properly  assorted  cargo,  and  he  is  not  obliged 
to  i\imig}i  any  copper,  though  witliont  it  the 
ship  would  be  kept  in  ballast,  and  the  freight 
would  be  materially  diminished.  4  Campb. 
108. 

It  is  usual  for  the  parties  to  these  contracts 
to  bind  themselves  to  each  other  in  a  penal  sum, 
for  the  performance  of  their  respective  stipula- 
tions, but  this  does  not  preclude  the  party 
from  bringing  his  action  on  any  of  the  ether 
clauses,  and  he  may  recover  damages  beyond 
the  amount  of  the  penalty.  IS  East,  «>I3  ;  1 
1  Bla.  Rep.  895:  Abbott,  5th  edit  170;  but 
see  1  Campb.  78. 
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between  the  said  plaintiff,  therein  described  to  be  part  owner  of  the  good  ship  ^^  cHAa- 
or  vessel  called  the  [Neptune]  of  the  burden  of  [one  hundred  and  forty-two 
tons,]  or  thereabouts,  whereof  G.  H.  was  master,  then  lying  in  the  river 
Thames,  (m),  of  the  one  part,  and  the  said  defendants,  therein  described  of 
the  citj  of  London,  merchants,  freighters  of  the  said  ship,  of  the  other  part 
(m)j  it  was  witnessed,  [here  set  forth  the  charier-party  in  its  Icyal  effect  or 
literal  words  in  the  past  tense\  amongst  other  things,  that  the  said  owner, 
for  the  considerations  thereinafter  mentioned  did,  thereby  promise  and  agree, 
to  and  with  the  said  freighters,  his  executors,  administratoi*s,  and  assigns,  that 
the  said  ship  being  tight,  staunch  and  sti-ong,  and  every  way  properly  fitted, 
Tictualled,  and  manned  with  all  things  needful  and  necessary,  as  is  usual  for 
ve^b  in  merchants'  service,  and  for  the  voyage  thereinafter  named,  the  said 
master  should  and  would  receive  on  board  the  said  ship,  from  alongside  in  the 
river  Thames,  a  full  and  complete  cargo  of  such  lawful  goods,  wares,  and 
merchandizes,  ♦as  should  be  tendered  for  the  said  vessel,  by  the  said  freight-  [  *22^  J 
er  or  his  agents,  and  from  no  other  person  or  persons,  in  the  port  of  London, 
that  is  to  say,  in  the  whole  as  much  as  could  be  laden  and  stowed  in  the  said 
ship  or  vessel  over  and  above  her  provisions,  tackle  and  furniture,  (the  mas- 
ters cabin,  and  sufficient  room  for  his  crew  excepted)  and  being  so  fully  laden 
and  dispatched,  he  the  said  master,  should  and  would  (wind  and  weather  per- 
mitting) set  sail  in  and  with  the  said  ship,  and  proceed  for  the  port  of  Gib- 
raltar, or  so  near  thereto  as  she  might  safely  get,  and  being  arrived  there, 
should  and  would  address  himself  with  the  said  ship  to  the  freighter's  corres- 
pondent, and  make  a  right  and  true  delivery  of  the  cargo  unto  them  the  said 
freighters'  agents,  correspondents,  or  assigns^  or  their  order,  according  to  bills 
of  lading  which  might  have  been  signed  for  the  same,  and  having  discharged 
fflch  part  of  the  cargo  as  might  be  required  to  be  unladen  at  the  port  of  Gib- 
raltar, should,  if  required,  immediately  proceed  to  a  port  on  the  coast  of 
Spain,  not  higher  than  Valencia,  and  address  himself  as  aforesaid,  and  make 
a  right  and  true  delivery  of  the  remainder  of  the  cargo,  and  thus  end  and 
complete  the  said  intended  voyage  (the  act  of  God,  the  king's  enemies,  re- 
straints of  princes  and  rulers,  fire,  and  all  and  every  the  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of  what  nature  or  kind  soever  ex- 
cepted) ;  and  it  was  thereby  ftirther  declared  and  agreed,  that  the  said  freight- 
ers, for  and  in  consideration  of  the  payment  of  the  freight  thereinafter  agreed 
on,  should  effect  an  insurance  to  the  amount  thereof,  holding  the  policy  as  a 
awurity  for  the  same,  deducting  the  premium  of  insurance ;  in  consideration 
whereof,  and  of  every  thing  above  mentioned,  the  said  defendants  for  them- 
selves,.their  executors,  and  administrators,  did  thereby  promise  and  agree  to 
and  with  the  said  plaintiff,  his  executors,  administrators,  or -assigns,  that  they 
ahoald  and  would  load  the  said  vessel  with  a  cargo  of  merchandize,  and  dis- 
patch her  from  Gibraltar,  and  one  other  port  on  the  coast  of  Spain,  and  on 
tbe  arrival  of  the  said  vessel  there,  received  the  said  cargo  out  of  her,  ac- 
cording to  the  custom  of  their  ports  of  loading  and  unloading  respectively, 
and  within  the  days  thereinafter  agreed  on ;  and  further,  that  the  said  freight- 
«re  should  and  would  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
owner,  or  his  order,  freight  for  the  said  voyage  850/.,  provided  the  said  ves- 
sel was  required  to  proceed  from  Gibraltar  to  a  port  on  the  coast  of  Spain, 
no  higher  up  than  Valencia,  but  if  *the  cargo  was  wholly  discharged  at  Gib-  I  ^^^o  J 
laliar,  then  756/.  was  to  be  paid  in  full,  for  freight  for  the  said  voyage,  of  law- 
Is)     I«t  this  deBcription  of  the  parties  Agree  with  their  description  in  the  oharter-partj. 
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ful  money  of  Great  Britain,  with  5  per  cent,  like  money,  for  primage,  and 
taking  the  measurement  of  the  cargo,  and  in  lieu  of  all  port  charges  and  pi- 
lotage whatsoever,  during  the  said  intended  voyage ;  but  should  a  ship  dis- 
charge at  a  port  on  the  coast  of  Spain,  then  all  port  charges  at  such  port  to 
be  paid  by  the  freighter's  agent,  the  said  freight  to  be  paid  as  follows,  250/.. 
and  with  five  pounds  per  cent,  primage  by  the  acceptance  of  the  freighters, 
at  three  months'  date ;  and  800/.  with  five  pounds  per  cent,  primage,  by  the 
said  acceptance,  at  four  months'  date  from  the  day  the  ship  should  clear  out- 
wards at  the  custom-house  in  London ;  and  100/.  more,  with  five  pounds  per 
cent,  primage  thereon,  by  the  said  acceptance,  at  sixty  days  sight,  upon  re- 
ceipts being  received  of  a  right  and  true  delivery  of  the  cargo,  or  such 
part  thereof  as  might  be  discharged  at  Gibraltar,  and  100/.  more,  with  five 
pounds  per  cent,  thereon,  by  the  said  acceptance,  at  sixty  days  sight,  on  a 
right  delivery  at  a  port  on  the  coast  of  Spain  as  aforesaid,  if  so  required. 
And  it  was  mutually  agreed  by  and  between  the  said  parties,  that  thirty  run- 
ning days  should  be  allowed  for  loading  at  London,  and  ten  days  for  unload- 
ing the  said  ship  at  the  port  or  ports  of  discharge,  to  commence  in  London 
from  the  day  the  said  master  should  be  ready  to  load,  to  re-commence  in  Gib- 
raltar from  the  day  the  said  master  should  be  ready  to  begin  to  unload ;  and 
notice  thereof  having  been  given  to  agents  of  the  said  freighters,  the  vessel 
having  free  practice  and  being  current  at  the  custom-house,  cease  when  dis- 
charged, and  re-commence  from  the  day  the  said  master  should  be  ready  to 
begin  to  discharge,  at  the  ordered  port  on  the  coast  of  Spain ;  and  it  was 
tliereby  ftirther  agreed  between  the  said  parties,  that  it  should  and  might  be 
lawful  for  the  said  freighters  or  their  agents,  to  retain  and  keep  the  said  ves- 
sel at  the  port  of  discharge  ten  days  on  demurrage,  over  and  above  the  lay 
days  before  limited,  at  and  after  the  rate  of  six  pounds  six  shillings  per  day, 
to  be  paid,  day  by  day,  as  the  same  should  become  due,  and  the  said  vessel 
should  be  dispatched,  so  as  to  enable  the  master  to  join  and  sail  with  the  first 
regular  convoy  that  might  be  appointed  to  sail  in  July,  from  Portsmouth,  for 
the  Mediterranean,  wind  and  weather  permitting,  any  thing  contained  therein, 
to  the  contrary  in  anywise  notwithstanding ;  and  the  said  charter-party  of  af- 
freightment being  so  made  as  aforesaid,  afterwards,  to  ♦wit,  on  the  day  and 
year  first  aforesaid,  to  wit,  &c.  at,  {venue)  in  consideration  thereof,  and  that 
the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendants, 
had  then  and  there  undertaken  and  faithfully  promised  the  said  defendants  to 
perform  and  fulfill  the  said  charter-party  of  affi^ightment,  in  all  things  on  his 
part  and  behalf  to  be  performed  and  fulfilled,  they  the  said  defendants  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff  to  perform  and 
fulfill  the  said  charter-party  of  affreightment,  in  all  things  on  their  part  and 
behalf  to  be  performed  and  fulfilled,  and  the  said  plaintiff  in  fiaict  saith,  that 
the  said  ship,  within  a  reasonable  time  after  the  making  of  the  said  charter- 
party,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c,  {venue)  was  tight, 
staunch,  and  strong,  and  every  way  properly  fitted,  victualled,  and  manned, 
with  all  things  needful  and  necessary,  as  was  usual  for  vessels  in  merchants' 
service,  and  for  the  voyage  in  the  said  charter-party  mentioned :  and  there- 
upon the  said  master  was  then  and  there  ready  and  willing  to  receive, 
and  did,  afterwards,  to  wit,  on,  &;c.  receive  on  board  the  said  ship  in  the  river 
Thames,  aforesaid,  a  cargo  of  such  lawful  goods,  wares  and  merchandizes,  as 

(it)  The  plaintiff  most  aver  the  perfbrmance     therefore  be  adopted,  according  as  thoee  con 
of  every  act  which  constituted  a  condition  pre-     ditions  are  in  the  charter-party, 
cedent,   and  the  following   avennente   must 
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&cy  the  said  defendants  tendered  for  the  said  vessel,  and  from  no  other  per-  ox  cHxa- 
wa  or  persons,  to  wit,  at,  &c.  aforesaid,  afterwards,  to  wit,  on,  i^c.  and  being   p^^tiss. 
Mij  fabden  and  dispatched,  did  then  and  there  so  set  sail  in  and  with  the  said 
Bbip  and  cargo,  and  proceed  for  the  port  of  Gibraltar  aforesaid,  and  being  af- 
terwards, to  wit,  on,  &c.  arrived  there,  made  a  right  and  true  delivery  to  the 
agents^  correspondents,  and  assigns  there,  of  the  said  defendants,  according  to 
hills  of  lading  of  snch  parts  of  tbe  said  cargo  as  the  said  agents  and  correspond- 
eats  and  assigns  required  to  be  there  delivered,  to  wit,  at,  &c.  aforesaid,  and  af- 
terwards, being  thereunto  required,  to  wit,  on,  <tc.  pixweeded  to  a  port  on  the 
coast  of  Spain,  not  higher  than  Valencia,  to  wit,  the  port  of  Malaga,  and  there, 
to  wit,  on,  Ac.  at,  Ac.  made  a  right  and  true  delivery  of  the  remainder  of 
tbe  said  cargo,  to  the  agents  of  the  said  defendants^  according  to  the  terms  of 
Had  said  charter-party;  to  wit,  at,  &c.  aforesaid ;  and  the  said  plaintiff  saith, 
that  although  he  hath  always  performed  and  fulfilled  all  things  in  the  said 
charter  party  "^mentioned,  on  his  part  and  behalf  to  be  performed  and  fulfill-  [  *225  ] 
ed,  to  wit,  at,  &c,  aforesaid,  yet,  protesting  that  the  said  defendants  have  not 
p^orm^d^  fulfilled,  or  kept  anything  in  the  said  charter-party  contained,  on  their  ^p^^- 
part  and  behalf  to  be  performed  and  fulfilled,  and  kept  according  to  the  tenor  breach  net 
and  etkct  of  the  said  charter-party,  and  their  said  promise  and  undertaking,  the  dispatch. 
said  plaintiff  in  &ct  saith,  that  the  said  defendants,  not  regarding  their  said  pro-  ^^S  ^^^ 
mise  and  undertaking,  but  contriving  and  intending  to  deceive  anddefiraud  the  plaintiff  s 
said  plaintiff  in  this  behalf,  did  not  despatch  the  said  vessel  upon  the  voyage  afore-  onnseqemu 
cud,  so  as  to  enable  the  master  to  join  and  sail  with  the  first  regular  convoy  that  ^P^i^^ 
was  appointed  to  sail  in  July  from  Portsmouth,  for  the  Mediterranoan,  but, 
OQ  the  contrary  thereof,  kept  and  detained  the  said  vessel  a  long  space  of  time, 
to  wit,  for  the  space  of  two  months  after  the  sailing  of  the  first  convoy  thai 
HIS  appointed   to  sail,  in  July,  aforesaid,  from   Portsmouth,  for  the  Medi- 
terranean, before  he  .was  dispatched  from  the  Thames  aforesaid  upon  the  said 
voyage,  whereby  the  said  plaintiff  was  put  to  much  cost  and  charge,  and  ex- 
pended a  large  sum  of  money,  to  wit,  the  sum  of  800/.;  in  and  about  the 
maintenance  of  the  master  and  mariners  of  the  said  vessel  during  the  time 
aforesaid,  and  lost  and  was  deprived  of  great  gains  and  profits  which  he 
would  have  had  and  acquired  by  the  use  of  the  said  vessel,  during  the  said 
fime,  to  wit,  at,  &c.  aforesaid ;  and  the  said  plaintiff  further  says,  that  the  ^^  , 
said  defendants,  further  contriving  and  intending  as  aforesaid,  did  not,  nor  breach, 
woald^  within  the 'number  of  days  in  the  charter-party  mentioned,  on  their  not  loading 
behalf  respectively,  load  the  said  vessel  with  a  cargo  of  merchandize,  at,  &o.  *°?^?!^ 
and  dispatch  her  from  thence  on  the  said  voyage,  and  receive-  the  said  cargo  ^thin"^ 
at  the  said  ports  of  discharge,  according  to  the  tenor  and  effect  of  the  said  specified 
charter-party,  and  the  said  promise  and  undertaking ;  but  on  the  contrary  ^7  ^7^ 
thereof,  kept  and  detained  the  said  vessel  after  she  was  ready  to  receive  her 
caz^  aforesaid,  at,  &c.  and  they  had  notice  thereof,  and  after  she  was  ready 
to  deliver  the  same  at  the  ports  of  discharge  aforesaid,  and  they  had  notice 
thereof  in  and  about  the  loading  and  unloading  of  the  said  vessel  at  the  said 
places  respectively,  a  long  space  of  time,  to  wit,  the  space  of  one  hundred 
days.  OYcr  and  above  the  said  lay  days,  and  ten  days  of  demurrage  in  the 
said  charter-party  mentioned,  whereby  the  said  plaintiff  was  put  to  great 
eosta,  charge  and  expense,  to  wit,  the  further  expense  of  500^,  in  and  about 
maintaining  the  master  "^^and  mariners  of  the  said  vessel,  for  the  said  time  [  ^^226 
last-mentioned,  and  lost  and  was  deprived  of  the  use  of  the  said  ship  or  ves- 
sel, and  of  all  the  profits  thereof,  during  the  time  last  aforesaid,  to  wit,  at,  ^*^. 
tc;  and  the  said  plaintiff  further  says,  that  although  by  reason  of  the  pre-  nlm-pay- 
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ON  u-HAB-   mises,  a  large  sum  of  money,  to  wit,  the  sum  of  892i  10^.  became  <?ue  aad 
PAimEs.    payable  to  the  said  plaintiff",  as  for  the  freight  of  the  said  vessel  for  the  voy^ 

age  aforesaid,  and  primage  thereon,  according  to  the  terms  of  the  said  char- 

mont  of  ter-party,  to  be  paid  as  in  the'  said  charter-party  is  mentioned  and  agreed, 
«i7nfur-*^°  and  a  further  sum  of  (63/.,)  as  and  for  the  demurrage,  for  the  detention  of  the 
r^Ke.  said  vessel  at  Gibraltar  and  Malaga  aforesaid,  for  the  days  of  demurrage  in 

the  said  charter-party  mentioned,  to  be  paid  as  therein  mentioned,  to  wit,  at, 
&c.  yet  the  said  defendants  further  contriving  and  intending  as  aforesaid, 
have  not,  nor  hath  either  of  them,  paid  to  the  said  plaintiff*  the  said  two  sev- 
eral sums  of  money,  or  either  of  them,  or  any  part  thereof;  but  to  pay  the 
same  or  any  part  thereof  to  the  said  plaintiff  according  to  the  terms  of  the 
said  charter-party,  or  in  any  other  manner,  the  said  defendants  have  hitherto 
wholly  refused  and  still  do  refuse  so  to  do,  contrary  to  their  said  promise  and 
undertaking,  to  wit,  &c, — [Add  other  counts,  varying  the  stalenientSj  as 
circumstances  may  require,  and  counts  for  freight  afid  demurrage,  use  of 
ship,  work  and  labor,  and  common  counts,'] 

By  the  For  that  whereas  heretofore,  and  before  the  makimg  of  the  promise  and 

owners  of    undertaking  of  the  said  defendant,  as  hereafter  mentioned,  to  wit,  on,  &c. 

agwnst  the  (^«^«  of  citar ter-party,')  ul  parts  beyond  the  seas,  to  wit,  at  Hamburgh,  to 

Assignee  of  wit,  at,  &c.  {venue)  by  a  certain  charter-party  of  affreightment  then  and 

the  freight-  there  made,  it  was  mutually  agreed  between  the  said  plaintiff,  by  one  D.  C. 

damages,    ^^^^  agent  in  that  behalf,  therein  described  as  Captain  D.  D.  master  of  the 

in  detain-   good  ship  Or  vessel  called  the  (rough,  of  B.  measuring  her  register  126  tons 

^^  ^      ^^  thereabouts,  then  laying  at  Hamburgh,  and  certain  persons  therein  de- 

yond  the     scribed  as  Messrs.  G.  &  H.  of  Hamburgh  merchants ;  that  the  said  ship  be- 

days  of  d^  ing  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage  should^ 

murnige,    ^j^j^  ^\\  convenient  speed,  sail  and  proceed  to  Wells,  (Norfolk)  after  haying 

•freight,      taken  on  board  about  one  hundred  tons  of  oil  cakes,  or  more  if  the  said 

primage,     freighters  should  think  proper  to  put  a  larger  quantity  of  cakes  on  board  the 

and  do-      ^^  vessel  the  Gough,  not  exceeding  what  she  could  reasonably  stow  and 

**"^^     carry,  over  and  above  her  tackle,  apparel,  provisions,  and  furniture ;  and 

being  so  loaded,  should  therewith  proceed  to  the  port  of  War,  before  or  so 

near  thereunto  as  she  could  safely  get,  and  there  deliver  the  same  to  the 

said  freighters  or  their  assigns,  they  paying  freight  for  the  same,  at  the  rate 

of  10^.  sterling,  and  10  per  cent,  primage  for  each  English  ton  of  oil  cakes 

delivered,  with  no  charges  for  pilotage  and  port  charges  during  the  said 

voyage,  (the  act  of  God,  the  king's  enemies,  fire,  and  all  and  every  other 

damages  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature 

and  kind  soever,  during  the  said  voyage  always  expected.)     The  freight  to 

be  paid  in  ca^h  after  the  delivery  of  the  cargo,  fourteen  runnmg  days  being 

allowed  for  loading  and  discharging  the  oil  cakes, days  were  to  be  allow* 

ed  the  said  merchant,  (if  the  ship  was  not  sooner  dispatched) ;  and  the  said 
freighters  to  have  the  option  of  keeping  the  ship  eight  days  on  demurrage, 
Sailing  of   over  and  above  the  said  laying  days,  at  5/.  sterling  per  day.     And  whereas 
•tip*  also  within  a  reasonable  time  after  the  making  of  the  said  charter-party,  and 

before  the  making  of  the  promise  and  undertaking  of  the  said  defendant 
hereafter  next  mentioned,  to  wit,  on  the  day  and  year  aforesaid,  at  Ham- 
burgh aforesaid,  to  wit,  at  Lynn  aforesaid,  in  the  county  aforesaid,  the  said 
ship  being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  said 
voyage,  did,  with  all  convenient  speed,  sail  and  proceed  to  W.  Norfolk  afore- 
said, after  having  loaded  and  taken  on  board  the  said  oil  cakes  and  cargo,  as 
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agreed  on  by  the  said  charter-part j ;  and  did  afterwards,  to  wit,  on  the  16th  ox  char 
day  of  November,  in  the  year  aforesaid,  arrive  at  the  port  of  W.  aforesaid,  to    p^B^^. 
wit,  at,  {venzie)  aforesaid,  with  the  said  oil  cakes  and  cargo  on  board,  whereof  Arrival  of 
the  said  ireighters  and  their  assigns  then  and  there  had  notice ;  and  the  ship  with 
said  plaintiK  were  then  and  there  ready  and  willing  to  deliver  the  same  to  ^^Z^»  &c« 
the  said  freighters  or  their  assigns,  according  to,  and  upon  the  terms  of  the  jv  -    , 
said  charter-party.     And  the  said  plaintiffs  in  fact  say,  that  afterwards,  to  becomes 
vit,  on  the  day  and  year  last  aforesaid,  to  wit,  at,  {venue)  aforesaid,  the  a  s  gii?e. 
said  freighters  assignea  to  the  said  defendant,  and  the  said  defendant  then  ^^^^^^ 
and  there  became  and  was  the  assignee  of  the  said  oil  cakes  and  cargo,  and  P"^™**"" 
entitled  to  receive  the  same,  and  thereupon,  heretofore,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  Lynn  aforesaid,  in  the  county  aforesaid,  in  con- 
ndenition  of  the  premises,  and  that  the  said  plaintiffs,  at  the  special  instance 
and  request  of  the  said  defendant,  would  deliver  unto  the  said  defendant,  as 
Boch  assignee,  and  suffer  and  permit  him  to  take  the  said  oil  cakes  and  cargo, 
according  to  the  said  charter-party,  and  perform  and  fulfill  all  things  in  the 
aaid  charter-party  contained  on  the  said  plainti&'  parts  to  be  performed  and 
foIfiOed  towwls  the  assignee  of  the  said  oil  cakes  and  cargo,  he  the  said  de- 
fendant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiffs 
to  perform  and  fulfill  all  things  in  the  said  charter-party  contained,  on  the 
port  and  in  behalf  of  the  freighters  and  their  assigns,  to  be  performed  and 
fiilfilled.      And   the  said  plaintifi  aver,  that  they,  confiding  in  the  said  Delivery 
promise  and  undertaking  of  the  said  defendants  aforesaid,  aftenrards,  to  wit,  of  cargo  to 
oo  the  day  and  year  last  aforesaid,  at  {venue}  aforesaid,  did  deliver  to  and  defendant. 
Bn&r  and  permit  the  said  defendant,  as  such  assignee  as  aforesaid,  to  take 
the  said  oil  cakes  and  cargo,  according  to  the  said  charter-party,  and  the  said 
plaintiff}  have  performed  and  Ailfilled  all  things  in  the  said  charter-party         ,  . 
contained,  on  the  said  plaintifi'  part  and  behalf  to  be  performed  and  fulfilled,  de^ning^ 
Yet  the  said  plaintiff  in  fiiot  say,  that  the  said  defendant,  not  regarding  his  ship  above  • 
■aid  promise  and  undertaking,  but  contriving  and  intending  to  injure  the  ^^^  *™® 
said  plaintifi  in  this  behalf,  did  not  nor  would,  within  the  number  of  days  ^  ^^ 
aUowed  by  the  said  charter-party  as  aforesaid  in  that  behalf,  load  and  dis- 
charge the  said  oil  cakes  and  cargo ;  and  on  the  contrary  thereof  the  said 
pbintifl^  in  fact  say,  that  the  said  freighters  and  the  said  defendant,  kept 
and  detained  the  said  ship  and  vessel  over  and  above  the  said  fourteen  run- 
ning days,  and  the  said  eight  demurrage  days,  at  W.  aforesaid,  for  a  long 
time,  to  wit,  fi)r  the  space  of  two  days,  wnereby  the  said  plaintii&  were  put 
to  great  coats,  charges,  and  expenses,  amounting,  to  wit,  to  the  sum  of  20/. 
in  and  about  the  maintaining  and  keeping  the  master  and  mariners  of  the 
said  ship  or  vessel,  and  during  that  time  lost  and  were  deprived  of  the  u^e 
and  profits  of  the  said  ship  or  vessel,  to  wit,  at,  &c.  {venue)  aforesaid.    And  Non-paj. 
the  said  plaintifls  in  fact  further  say,  that  by  reason  of  the  premises,  a  large  ?^®?^  °^ 
som  of  money,  to  wit,  the  sum  of  74/.  IS*,  became  due  and  payable  to  the  primage 
said  plaintifi,  as  and  for  the  freight  of  the  said  ship  or  vessel  for  the  voyage  and  de- ' 
aforesaid,  and  primage  thereon,  according  to  the  terms  of  the  said  charter-  mun-age, 
party,  to  be  paid  as  in  the  said  charter  party  is  mentioned  and  agreed ;  and 
a  farther  som  of  50/.,  as  and  for  demurrage  for  the  detention  of  the  said  ship 
er  vessel,  for  the  days  of  demurrage,  in  the  said  charter-party  mentioned  to 
be  paid,  as  therein  mentioned,  to  wit,  at  Lynn  aforesaid,  in  the  county  afore- 
said, whereof  the  said  defendant  hath  always  there  had  notice  ;  yet  the  said 
defendant  not  regarding  his  said  promises  and  undertaking,  hath  not  yet 
paid  the  said  last-mentioned  two  several  sums  of  monev.  or  either  of  them,  or 
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any  part  thereof,  but  to  pay  the  same,  or  any  part  thereof  to  the  said  plam- 
tiffi  hath  wholly  neglected  and  refused,  ana  still  doth  neglect  and  refuse 
contrary  to  his  said  promise  and  undertaking,  to  wit,  at,  {vemie\  aforesaid. 
lAM  cofmnon  eoimis  for  freight  and  demurrage^  as  ante,  61,  o4 ;  atid  a 
cmuit  for  the  use  and  hire  of  the  ship,  as  ante,  60,  work  and  labor, 
money  counts,  account  stated,  and  brecuih.] 


On  a 
ger  on  a 
hone-raoe 
for  a  hunt- 
er's sweep- 
stake8(x). 

[  ^227  ] 
[  *228  ] 


IX.  ON  WAGERS. 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  a^eeme&t 
and  the  promise  and  undertaking  of  the  "^^said  defendant  hereinafter  next 
mentioned,  a  certain  race  for  hunters'  sweepstakes,  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  — L  was  about  to  be  run  over  the  Nottingliam 

course,  to  wit,  at and  it  was  then  and  there  expected  that  a  certain 

horse  called ,  and  also  certain  other  horses,  would  run  the  said  race 


(x)  See  other  precedents*  poet;  Heme,  76» 
276;Bro.  Red.  29;  Plead.  A.  97,143,216; 
Morg.  Prec.  192;  1  Wentw.  100  to  119;  2 
Wentw.  641,  8,  4.  10  East,  22;  8  T.  B.  698, 
16  East,  150. 

Horte  raeing^  how  far  legal. — ^A  wager  on 
a  horse-raoe  is  legal,  if  the  sum  bet  do  not 
exceed  10^  and  provided  the  race,  which  is 
the  sabjeot  of  the  bet,  is  run  Ibr  the  sum  of 
60/.  or  upwards,  or  26/.  deposited  by  each 
party,  2  Campb.  488;  8  T.  B.  706;  2  Stra. 
1169;  2  Wils  809;  2  Bla.  Bep.  700.  4  Burr. 
2488;  6  T.  B.  1;  2B.  &  P.  61;  9  Ann.  a  14; 
18  Qeo.  0.  19.  But  horse-races  against  time 
on  a  highway,  or  ibr  a  stake  of  less  value 
than  60/.  are  iUegaL  4N.  B.  1;  2  B.  &  P. 
61,64. 

^  When  the  game  itself  is  illegal,  then  no  ac- 
tion can  be  maintained  ibr  a  wager  respecting 
it,  however  small  the  bet    See  infra. 

How  far  a  Jvdffe  may  refuu  to  try  a  loa- 
gtr, — ^A  Judge  has,  it  seems,  a  right  to  exer- 
cise his  discretion,  whether  he  will  try  a  cause 
between  the  parties  rdative  to  an  idle  or  /rttv 
oUnte  wager,  as  a  dog-fight,  or  the  like,  though, 
if  he  suffer  it  to  be  tried,  and  the  wager  was 
not  illegal,  the  verdict  will  not  be  disturbed. 
Per  Abbot,  C.  J.  in  6  D.  &  B.  27;  1  By.  & 
Moo.  218;  1  Car.  &  P.  618.  S.  C.  2  H  Bla.  48. 
And  see  Chit  Col.  Stat.  vol.  i.  419,  notes.— 
7  D.  &  R.  180.  But  it  should  seem,  that  if 
one  \>t  the  parties  to  an  illegal  or  fHvolous 
vrsger,  demands  his  deposit  ftom  the  stake- 
holder before  the  event  has  been  determined,  or 
beibre  the  money  has  been  paid  over,  he  has  a 
right  to  insist  on  the  trial  of  the  cause  in  order 
to  recover  back  his  money.  Id.  ibid. — 7  Price, 
640;  8  B.  &  C.  221;  6  D.  &  B.  28;  8  Campb. 
140;  2  Younge  &  Jerv.  166.  Chit  Jun.  on 
Gontraets,  2d  ed.  894,  896. 

What  woffte  legale  or  not— A  wager  upon 
an  indifferent  matter,  which  has  no  tendency 
to  produce  any  public  mischief  or  individual 
Inconvenienoe,  is  legal;  but  to  make  the  wa- 
ger legal,  the  subject-matter  of  it  must  be 
peribctly  innocent,  and  have  no  tendoM^  to 


impolicy  or  immorality,  8  Chit  Com.  Law. 
82;  Cowp.  87;  8  T.  R.  693;  1  Sdlk.  366,  n.— 
6  Burr,  2802;  1  Ld.  Raym.  69;  8  Salk.  14, 
176;  16  East,  161.  A  wager  between  voters  on 
the  event  of  election  (1  T.  R.  66;  2  D.  &  B. 
460.)  Vide  Bunn  v.  Biker,  4  Johns.  Rep.  426. 
Lansing  v.  Lansing,  8  Johns.  Rep.  464.  Viach. 
er  «.  Yates,  11  Johns.  Bep.  28;  Yates  «.  Foot, 
12  Johns.  Rep.  1  (or  in  the  event  of  a  war 
(7  T.  R.  636;  1  T.  B.  67;  8  B.  &  P.  194),  or 
concerning  the  produce  of  the  revenue,  as  of 
the  hop^uties  2  T.  B.  610;  2  B.  &  P.  180,)  or 
tending  to  inconvenienoe  or  d^;rade  the  courta 
of  Justice  (2  Hen.  Bla.  48;  12  East,  247;  8 
Campb.  140;  1  Car.  &  P.  168;  1  Ry.  &  Moow 
218;  7  Price,  640.  8  B.  &  Ciea.  221;  6  D. 
&  B.  28;  Supra),  or  concerning  cm  abstract 
question  of  law  or  legal  practice,  in  which  the 
parties  have  no  interest  (12  East,  247),  is  ille- 
gal a&d  void.  A  cock  ntatch,  or  a  wager  upon 
it,  is  UlagaL  8  Campb.  140.  So  is  a  iriga 
on  the  result  of  a  sparring  exhibition.  1  Bing. 
1 ;  7  J.  B.  Moore,  212. 

A  wager,  prejudicial  to  the  interest  or  feel- 
ing of  a  third  person,  as  on  the  sex  of  a  perstm, 
is  illegal  0)wp.  729;  2  Lev.  161 ;  1  B.  &  A. 
688.  A  wager,  whether  an  unmarried  woman 
has  had  a  chUd  was  held  void.  4  Csmp.  152.  A 
wager  tending  to  restrain  marriage  is  void.  10 
East,  22.  A  wager  on  the  life  of  Bonaparte  was 
held  void.  16  Best,  160.  (See  Phillips  «.  Ives, 
1  Bawle^  86.)  A  person  may  lay  » wager 
upon  his  own  age.  8  Campb.  168.  lliere  is 
no  illegality  in  betting  a  rump  and  dozen.  LL 
ibid. 

By  the  9  Ann.  e.  14.  s.  16.  all  written  seeti- 
riiiee  given  to  secure  the  payment  of  moneji 
won  at  any  game  are  void.  See  8  Stark.  1; 
1  Wils.  220;  2  Wils.  86;  Chitty  on  BiDs,  78, 
7th  edit  But  an  action  of  assumpsit  will  lie 
to  recover  money  won  At  a  play  at  a  legal  g^imo 
not  amounting  to  10/.     1  Esp.  Bep.  286. 

Supposing  the  subject-matter  of  the  wager 
to  ber  legal,  the  point  mutt  not  be  certain 
as  to  one  part,  and  contingent  as  to  the  other. 
6  Burr.   2802.      But  a  person  who  lays  a 
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over  the  said  course,  for  the  said  stakes,  Jbo  wit,  |i>t,  ke.  (venue)  and  there-      <» 
npoQ,  heretofore,  to  wit,  on,  &c.  (y.)  at,  ta  (venw^)  aforesaid,  it  was  agreed    f^^""^ 
bjandbetweui  ;he  said  plaintiff  and  the  said  defendant,  that  if  the  said 

bone  called ,  in  running  the  said  raoe,  should  beat  the  said  other  horses 

which  should  run  the  said  race  over  the  said  course,  for  the  said  stake,  he 
the  said  defendant  should  pay  to  the  said  plaintiff  the  sum  of  — /.  of  lawful    • 

money  of  Great  Britain ;  but  that  if  the  said  horse  called ,  should  be 

beaten  bj  any  or  either  of  the  other  horses  which  should  run  as  aforesaid,  he 
tke  said  plaintiff  should  pay  to  the  said   defendant  the  sum  *of  — /.  of  [  *229  ] 
like  lawful  money.  And  the  said  agreen^ent  being  so  made  as  aforesaid,  after-  Mutual 
wards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in  P'^™"*^ 
ooosideration  thereof,  and  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  defendant,  had  then  and  there  undertaken,  and  faithfully  pro- 
mised the  said  defendant  to  perform  and  fulfill  the  said  agreement  in  all 
things  on  the  said  plaintiff's  part  and  behalf  to  be  performed  and  fulfilled ; 
be  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
Biid  plaintiff  to  perform  and  fulfill  the  said  agreement  in  all  things,  on  the 
B&id  defendant's  part  and  behalf  to  be  performed  and  fulfilled.     And  the  said  ^^^ 
pluntiff  in  fiict  saith,  that  after  making  of  the  said  agreement,  to  wit,  on  the 
dsy  and  year  aforesaid,  at  the  Nottingham  course  aforesaid,  to  wit,  at,  &c. 
{tmue)  aforesaid,  the  said  race  for  the  said  stakes  was  run  between  the  said 
horse  called ,  and  divers,  to   wit, other  horses ;  and  that  in  run- 
ning the  said  race,  the  said  horse  called did  beat  the  said  other  horses 

80  nuuilng  as  aforesaid,  whereof  the  said  defendant  afterwards,  to  wit,  on  the 

lion  against  the  loser  for  moner  paid,  to  r»- 
ooTer  the  amount.     8  Campb.  168. 

Declaration. — It  is  oeoeesary,  in  an  action 
against  the  loser  of  a  wager,  to  state  the 
special  circumstances,  and  the  wager  cannot 
be  recovered  fh)m  him  under  an  indebitaiut 
oottnt.  6  Mod.  129;  12  Mod.  81;  8  Lev.  118; 
Carth.  888;  Ld.  Ray.  60;  &Uk.  23;  8  T.  R. 
700.  But  the  stake  may  be  recovered  from  the 
stake-holder  upon  a  common  count  for  money 
had  and  reoeived.  6  Mod.  128;  12  Mod.  81. 
In  the  declaration  aga'nst  the  loser,  mutual 
promises  should  in  general  be  st\tcd;  and 
though  it  has  been  usual  to  allege  that  a  dis- 
course was  had,  &a  as  in  the  case  of  feigned 
issues.  (3  T.  R.  6U8),  that  form  is  unneoe». 
sary,  and  it  is  sufficient  to  state  as  inducement 
the  expectation  of  the  event  upon  which  the 
parties  betted,  and  then  show  the  agreement, 
&c.  of  the  parties,  with  other  proper  aver- 
ments of  the  events  on  which  the  right  of  the 
action  depends.  If  a  man  agrees  to  ride  with- 
out a  whip  or  stick,  or  other  arms,  an  aUega- 
tion  that  he  rode  without  whip  and  stick  or 
other  arms,  is  a  sufficient  averment  of  per- 
formance ;  at  least,  it  is  good  after  verdict.  2 
Ld.  Riiym.  1866. 

Plea, — See  a  plea  of  special  denial  that 
plaintiff  won  the  wager,  1  Wentw.  101;  but 
the  general  issue  is  the  most  usual  plea. 

(y)  The  day  of  the  wager,  or  about  it. 

(z)  Where  an  agreement  has  been  stated, 
there  seems  to  be  no  occasion  for  the  statement 
of  mutual  promises,  2  New  Rep.  62;  8  Bingh. 
470,  and  see,  in  general,  as  to  the  statement  of 
mutual  promises,  supra,  ante,  vol.  t  266. 


cannot  set  it  ftside  on  the  ground,  that 
•t  tte  tioie  when  it  was  lain  the  oppDote  party 
MisMived  information  that  he  was  mistaken; 
lad  it  ii  too  late  for  him,  on  his  discovering  his 
■irtike,  to  countermand  the  authority  of  the 
i<i>B  holder  to  pay  over  the  money  Yetted.  4 
(^^  45:;  See  5  Burr.  2689. 

Ictbm  to  recover  deposit  money^ — ^It  has 
Ims  decided,  that  a  stake-holder  is  bound  to 
icWa  the  money  till  one  of  the  parties  be 
dMri|j  mhled  to  raoeiTe  it;  and  if  he  unduly 
Pfkonr  to  ettber  partf  not  entitled  to  it,  he 
vfflbeBablsto  repay  the  stake.  5  Burr.  2 
263%  Bat  whilst  the  stake  remains  in  the 
^Mdi  of  the  stal^liolder,  either  party  may  sue 
Ua  fer  the  stake  he  deposited.  7  Prioe,^610; 
88.  &  Cres.  221.  And  money  deposited  on 
a  fkpX  wager  may  be  recovered  by  either 
prtf  flma  the  stake-holder,  before  it  has  been 
F*idofw,  whether  the  wager  has  been  deter- 
■ia«i  or  not  8  Taunt  282;  4  Taunt  474 ;  5 
^  K.  406  ace. ;  8  Ei^  268,  eemble  contra.  But 
*>  actiM  caimot  be  mamtained  by  the  looer  of 
ailepl  wager  after  the  sum  has  been  paid  to 
^vJDMr;  for  when  both  parties  are  pariicept 
f^fiminU  the  rule  is,  that  m  paridelicto  potior 
at  cstdtito  posstiieiiiu.  6  T.  R.  675;  1  East, 
9(;8bat,8Sl,in  note,  ace— 7  T.  R.  585, 

An  iMBt  who  is  authorised  only  to  contract 
iDv4  MlB,  eaaaot,  if  he  loses,  pay  the  win- 
Mr  vithoat  an  express  direction  so  to  do,- 4 
'^^Pt  165.  Where  a  dinner  is  ordered  at  a 
^"*»  by  tha  authority  of  two  persons  who 
■**  had  a  wager  of  a  ramp  and  doien,  if  the 

'  iBcr  pays  the  biU,  he  may  maintain  an  ao- 

Vol  n.  21 
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0"  day  and  year  last  aforesaid,  at  ke.  {venue)  aforesaid,  had  notice ;  yet  1  « 
WAOKB*.  g^j J  defendant  not  regarding  the  said  agreement,  nor  his  promise  and  under- 
taking so  bj  him  made  as  aforesaid,  but  contriying  and  fradulently  intending, 
craftily  and  subtly  to  deceiye  and  defraud  the  said  plantiff  in  this  behalf,  hath 
not  as  yet  paid  the  said  sum  of  — /.  or  any  part  thereof  to  the  said  plaintiff,  al- 
•  though  often  requested  so  to  do;  but  hath  hitherto  wholly  neglected  and  refiiised. 
and  still  neglects  and  refuses  so  to  do,  to  wit,  at,  4;c.  {veniie^  aforesaid. — [If 
the  precise  terms  of  the  race,  or  the  bet  be  doubtful^  insert  another 
special  county  and  add  the  counts  for  money  had  and  received^  and  the 
account  staged ;  the  first  on  the  supposition  of  the  defendanfs  having 
received  the  deposit  money ^  and  the  hitter  to  meet  any  admission  of 
the  debt,} 

[  *230  ]  For  that  whereas,  before  and  at  the  time  of  the  making  of  the  agreement. 
On  ahcrseu  and  the  promise  and  undertaking  of  the  '^said  defendant  hereafter  next  men- 
race  agree-  tioned,  the  said  plaintiff  was  the  owner  and  proprietor  of  a  certain  filly,  and 
sum  o/mo-  *^®  ^^^^  defendant  was  the  owner,  and  possessed  of  a  certain  other  filly,  to 
ney  forfeit-  Wit,  at,  &c.  {venue).  And  thereupon,  heretofore,  to  wit,  on,  &c.  {b)  at, 
Kf^^d?*  ^^'  {venue)  it  was  agreed  by  and  between  the  said  plaintiff  and  the  said  de- 
toiVa  Irak-  ^^dant,  that  a  race,  to  wit,  a  race  of miles  should  be  run  by  and  be- 
ing default  tween  the  said  fillies  of  them  the  said  plaintiff  and  defendant  at  Chester,  to 

in  running  ^jj;^  ^t  the  Chester  races,  to  be  holden  in  the  year  of  our  Lord when 

(a).  °"^  ^^^  ^^^  fillies  respectiyely  would  be  two  years  old,  for  — /.  each,  and  that 
one  half  of  that  sum  should  be  forfeited  by  the  party  making  defiiult,  in 
causing  his  filly  to  run  the  said  race ;  each  of  the  said  fillies  to  carry  eight  stone. 
And  tne  said  agreement  being  so  made  as  aforesaid,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in  consideration  thereof,  and 
that  the  said  plaintiff,  at  the  special  instance  and  request,  &c.  [Here  state  mu- 
tual promises,  as  ante,  228.]  And  the  said  plaintiff  in  fact  saith,  that  although 
the  Chester  races,  in  the  year  of  our  Lord aforesaid,  were  had  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  and  the  said 
filly  of  the  said  plaintiii  was  then  and  there  ready  and  prepared  to  run  the 
said  race,  and  for  that  purpose  was  then  and  there,  to  wit,  on  the  day  and 
year  aforesaid,  duly  started  with  the  said  weight  of  eight  stone,  so  agreed 
upon  as  aforesaid,  and  did  then  and  there  proceed  on  the  said  race ;  yet  the 
said  defendant  not  regarding  the  said  agreement,  nor  his  said  promise  and  un- 
dertaking so  by  him  made  as  afor<*said,  then  and  there  wholly  neglected  and 
omitted  to  cause  the  said  filly  of  the  said  defendant  to  run  the  said  race,  and 
therein  wholly  failed  and  made  default,  and  thereby  the  said  defendant  then 
and  there  forfeited  and  became  liable  to  pay  to  the  said  plaintiff  the  sum  of 
— /.  so  agreed  to  be  forfeited,  as  half  of  the  said  sum  of  — /.  as  aforedai<l 
Yet  the  said  defendant,  although  often  requested  so  to  do,  hath  not  yet  paid 
the  same,  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  alto- 
gether neglected  and  wholly  refused,  and  still  neglects  and  refuses  so  to  do,  to 
wit,  at.  &c.  {venue)  aforesaid. 

^^^  t^Btat-  "^^  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c, 
ing  the  (vetiue)  aforesaid,  it  was  agreed  between  the  *said  plaintiff  and  the  said  de- 
oontraot      fendant,  that  a  certain  other  filly  of  the  said  plaintiff,  and  a  certain  other 

more  gene- 

^  (a)    See  preceding  form  and   notea    The     A.  J>,  1816. 

[  "^281  J  above  fonn,  after  several  obJectionB  taken  to  it         {b)  The  day  of  the  wager»  or  or  about  it 
was  held  sufficient,  and  the  plaintiff  re. o\crcd, 
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£11/  of  the  said  defendant,  should  at  the.  Chester  races,  in  the  year  of  our       ox 

Lord aforesaid,  run  a  race  against  each  other,  to  wit,  a  race  of waoem. 

miles,  for  the  sum  of  — L  each,  and  that  in  the  case  of  default  by  either  the 
said  plaintiflf  or  the  said  defendant  in  causing  the  said  race  to  be  run,  the  sum 
of—/,  half  of  the  stiid  sum  of — I.  should  be  paid  by  the  party  making  such  de- 
fault to  the  other  of  them.  And  the  said  last-mentioned  agreement  being 
80  made  as  aforesaid,  thereupon,  heretofore,  to  wit,  on  the  day  and  year  afore- 
said, at,  £c.  ( ventie\  aforesaid,  in  consideration  thereof,  and  that  the  said 
plaintiff  had  then  and  there  undertaken,  «S:c. — ^Here  state  mutual  promises 
asante^  228 J.  And  the  said  plaintiff  in  fact  saith,  that  although  the  Ches- 
ter races,  in  the  year  of  our  Lord  aforesaid,  were  had  afterwards,  to 

wit,  on,  &c.  the  day  and  year  aforesaid,  at,  &c.  {venne)  aforesaid,  and  al- 
though he,  the  said  plaintiff,  was  then  and  there  ready  and  willing  to  per- 
form and  fulfill  the  said  last-mentioned  agreement  on  his  part,  and  for  that 
purpose  did  cause  the  said  last-mentioned  filly  of  the  said  plaintiff,  to  attend 
the  said  races  on  the  day  and  yeoEr  last  aforesaid,  in  order  to  run  the  said  last 
mentioned  race,  and  to  proceed  upon  the  •  same,  and  to  go  to  the  distance  so 

•greed  upon  as  last  aforesaid,  to  wit, miles  to  wit,  at,  &c.   (^venue\ 

iwresaid;  yet  the  said  defendant  not  regarding  the  said  last-mentioned 
igreement;  nor  his  said  last-mentioned  promise  and  undertaking,  but  contriv- 
ing and  intending  craftily  and  subtly  to  deceive  and  defraud  the'said  plaintiff 
in  this  respect,  wholly  neglected  and  omitted  to  perform  and  fulfill  his  part  of 
the  said  last-mentioned  agreement,  and  neglected  to  cause  or  procure  his  said 
fiDjtobe  present,  and  run  the  said  race  as  aforesaid  ;  whereby,  and  by  means 
of  the  premises,  he  the  said  defendant  became  liable  and  ought  to  have  paid 
to  the  said  plaintiff  the  sum  of — /.  as  a  forfeit  for  such  last-mentioned  de- 
fcult,  according  to  the  tenor  and  effect  of  the  said  agreement  so  made  as  last- 
aforesaid.  But  to  pay  the  same,  or  any  part  thereof,  Be  the  said  defendant 
kath  imrn  thence  hitherto  wholly  refused  and  neglected,  although  he  was 
afterwards,  to  wit  on  the  day  ana  year  aforesaid,  and  oftentimes  afterwards 
lequested  by  the  said  plaintiff  to  pay  the  same,  to  wit,  at,  £c.  {venue) 
afcresaid. 

And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  Third 
{pemie)  aforesaid,  in  consideration  that  the  *said  plaintiff,  at  the  like  special  ^"?*^°'^  * 
instance  and^equest  of  the  said  defendant,  had  then  and  there .  undertaken  promise  to 
ttdfiuthfully  promised  the  said  defendant,  that  the  said  plaintiff  would,  at  forfeit  a 

the  Chester  races,  then  expected  to  be  liolden  in  the  year  of  our  Lord nc^b^'th" 

aforesaid,  cause  and  procure  a  certain  filly  of  the  said  plaintiff,  to  run  a  race  party  not 
with  and  ag:iinst  a   certain  filly   of  the    said   defendant,    for  — /.   each,  running. 
»  would  forfeit   to   the    said    defendant   the   sum   of  — /.    he    the  said  [  ♦282  ] 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiS)  that  he  the  said  defendant,  would,  at  the  said  Chester  races,  in  the  year 

of  our  Lord aforesaid,  cause  and  pTocure  a  certain   filly  of  the  said      ' 

defendant,  to  run  a  race  with  and  against  the  said  filly  of  the  said  plaintiff, 
for  — /.  each,  or  would  forfeit  to  the  said  plaintiff  the  like  sum  of  — /.  And 
*ud  plaintiff  in  fact  saith,  that  although  he,  the  said  plaintiff,  confiding  in  the 
said  last  mentioned  promise  and  undertaking  of  the  said  defendant  afterwards, ' 
to  wit,  on,  &c.  the  said  Chester  races  being  then  hoWcn  in  that  year  did  pro- 
duce and  have  ready  the  said  last-mentioned  filly  of  the  said  plaintiff,  to  run 
Ac  said  race  with  and  against  such  filly  of  the  said  defendant  as  aforesaid, 
for  tbeaaid  sum  of — L  each,  and  was  then  aad  there,  to  wit,  &o.  {venue)  afore- 
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^^       said,  ready  and  willing  to  cause  such  filly  to  run  the  same  race ;  whereof  the 
^AOkM.    g^j^i  (^^f^n^ijiyj^^  ^[j^jn  and  there,  to  wit,  on  the  day  and  year  aforesaid  at,  &c, 

{venue)  aforcsjiid,  had  notice  ;  yet  the  said  defendant,  not  regarding  his  said 
last-inciitioncd  promise  and  undertaking,  did  not,  nor  would  produce,  or  cause 
or  procure  tlie  said  last-mentioned  filly  of  the  said  defendant,  to  ruu 
the  said  race  with  or  against  the  filly  of  the  said  plaintiff,  at  the  said  Chester 
races,  but  wholly  neglected  and  omitted  so  to  do :  by  me-ans  whei'eof  he,  the 
SJiid  dcfcnclant,  then  and  there  forfeited  to  the  said  plaintiff  the  said  last-men- 
tioned sum  of  — /.  according  to  the  tenor  and  effect  of  the  said  last-mention- 
ed promise  and  undertaking,  and  became  liable  to  pay,  and  ought  to  have 
paid  tlic  same  to  the  sjiid  plaintiff;  yet  the  said  defendant,  not  regarding  his 
said  last-mentioned  promise  and  undertaking,  but  contriving,  and  fraudulent- 
ly intending,  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  iu 
this  respect,  hath  not,  (although  often  requested  so  to  do),  as  yet  paid  the 
said  sum  of  — /.  so  forfeited  as  last  aforesaid,  or  any  part  thereof,  to  the  said 

Slaintiff,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  and  still 
oth  neglect  and  refuse,  to  wit,  at,  &c.  {vetuce)  aforesaid. — [Add  a  couiU 
on  an  account  stated^  and  breach.^ 

For  money      For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise 
bettiiiffata  ^^^  undertaking  of  the  said  defendant  hereafter  next  mentioned,  a  certain  race 

hoi-sc-mce  was  intended,  and  then  shortly  about  to  be  run,  at  a  certain  place  called , 

(«•)•  it  the  county  of ,  by  and  between  a  certain  horse  called ,  and  a  certain 

horse  called for  a  certain  piete  of  plate  of  great  value  to  wit,  value  of  lOOi 

(rf),  to  wit,  at,  &c.  {venve)  and  thereupon,  heretofore,  to  wit,  on,  4c.  at,  Ac. 
{ventre)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  had  then  and  there  undertaken  and  faithfully 
[  ♦288  j  promised  the  said  defendant  *to  pay  him  the  sum  of  — /.  of  lawful  money  of 

Great  Britain,  in  case  the  said  horse  called ,  in  the  event  of  the  said 

race,  should  win  the  said  piece  of  plate,  so  intended  and  about  to  be  run  for 

«  as  aforesaid,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 

promised  the  said  plaintiff  to  pay  him  the  sum  of  — L  in  case  the  said  horse 

callcil should  not,  in  the  event  of  the  paid  race,  win  the  said  piece  of 

plate  so  intended  and  about  to  be  run  for  as  aforesaid ;  and  the  said  plaintiff 
in  fact  says,  that  the  said  race,  so  about  to  be  run  as  aforesaid,  was  after- 
wai-ds,  to  wit,  on  the  day  and  year  aforesaid,  accordingly  run  at  the  said 

f)lacc  callcil,  &c,  by  and  betweer  the  said  horse  called ,  and  the  said 
lorsc  cjillcd ,  for  the  said  piece  of  plate  so  intended  and  about  to  be  run 

for  as  aforesaid,  to  wit,  at,  &c.  (^ventie)  aforesaid ;  and  that,  in  the  event  of  the 

said  race,  the  said  horse  called did  not  win  the  said  piece  of  plate,  fi)r 

that  the  same  was  then  and  there  won  by  the  said  horse  called ,  whereof 

the  said  defendant,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  had  notice; 
*  and  by  means  whereof,  and  accon^jng  to  the  tenor  and  effect  of  the  said  pro- 
mise and  undertaking,  he  the  said  defendant  then  and  there  became  liable  to 
pay  the  said  plaintiff  the  said  sum  of — Z.  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested. — [Add  cotmis  for  money  had  and  received^ 
'account  stated  and  breach,} 

Onawnger      for  that  whereas  heretofore,  to  wit,  on,  Ac.  at,  A;c.  (venue")  a  certain  dia- 

conoemmg  *  x  x 

the  weight      (c)  Bee  form  2  Wentw.  546.    See  note  to  wards,  4  T.  R.  1 ;  but  26j.  on  eaoh  eide  wiB 

of  hog8(€).  form,  ante,  226.  luiBoe,  4  Barr.  2488.    Ante,  226,  note. 

{d)  See  form  and   note,  ante,  226.    The         (<)  See  Plead.  A.  97.    See  note,  ante,  226 
raoe  most  have  been  for  a  priie  of  ¥H,  or  up- 


BPiSCIAL  COUNTS.  2*8 


09 
WAQEBS. 


ooai3&  was  had  by  and  between  the  said  plaintiff  and  the  said  defendant,  of 

and  concerning  the  weight  of hogs  of  the  said  plaintiff,  and  upon  that 

discourse,  the  said  defendant  then  and  there  affirmed  that  the  said  hogs  did 
D0(  weigh  saven  stone  a-piece,  one  with  the  other,  which  the  said  plaintiff 
then  and  there  denied,  and  affirmed  that  the  said  hogs  did  weigh  seven  stone 
a-pieoe,  one  with  the  other :  and  thereupon  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  {venue)  aforesaid,  in  consideration  that  the  said  plain- 
tilf,  at  the  special  instance  and  request  of  the  said  defendant  then  and  there 
undertook,  and  faithfully  promised  the  said  defendant  to  pay  him  — /.  of  law- 
ful money  of  Great  Britain,  if  the  said  hogs  did  not  weigh  seven 

stone a-piece  one  with  the  other,  upon- weighing  the  same  the  then  next  day; 

he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 

said  plaintiff  to  pay  him  — /.  of  like  lawful  money,  if  the  said  hogs  did  *  weigh  [  *284] 

»Ten  stone  a-piece,  one  with  the  other,  upon  weighing  the  same  the  next 

dij;  and  the  said  plaintiff  in  fact  saith,  that  the  said hogs,  upon  the 

next  day,  to  wit,  upon,  &c.  at,  &c.  (venue)  aforesaid,  were  weighed,  and 
that  the  said hogs  then  and  there,  upon  weighing  the  same  as  afore- 
said, weighed  seven  stone  a-piece,  one  with  the  other,  whereof  the  said  de- 
fendant i^rwards,  to  wit,  upon  the  same  day  and  year  last  aforesaid,  had  no- 
tice, to  wit,  at,  &c.  (venue)  aforesaid-^  [ile/rf  counts  for  money  had  and  re- 
OMTerf,  and  on  an  €Lcoount  stcUed  and  breachS\ 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (g)  at,  &c.  (rent/c)  in  con-  ^^f  reco^f* 
BidentioD  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  n^.^ost^to 
said  defendant,  had  then  and  there  agreed  with  and  undertaken,  and  faithfully  theg^meof 


uoa^e 


promised  the  said  defendant  to  play  at  a  certain  game,  that  is  to  say,  at  a  *^^."^* 
certam  game  called  cribbage,  with  the  said  defendant,  and  to  pay  him  all  such  ^^  ^' 
suni  and  sums  of  money  as  he,  the  said  plaintiff  should  lose  to  the  said  de- 
fendant, by  means  of  his  said  playing  with  the  said  defendant,  he  the  said 
defendant,  then  and  there  agreed  with,  and  undertook,  and  faithfully  promis- 
ed the  said  plaintiff  to  play  at  the  said  game,  with  the  said  plaintiff,  and  to 
paj  the  said  plaintiff  all  such  sum  and  sums  of  money,  as  he  the  said  defend- 
sat,  ahoaki  lose  to  the  said  plaintiff,  by  means  of  his  so  playing  with  the  said 
piaiittiff,  when  he  the  said  defendant  should  be  thereunto  afterwards  request- 
ed; and  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and 
ndertaking,  and  agi'eement  of  the  said  defendant,  did  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  play  at  the  said  game 
with  the  said  defendant,  who  did  also  then  and  there  play  at  the  s:iid  game 
widi  the  said  plaintiff;  and  also  the  said  defendant  by  means  of  his  so  play- 
ing with  the  said  plaintiff  as  aforesaid,  did  then  and  there  lose  to  the  said 
plaintiff,  who  did  then  and  there  win  of  the  said  defendant  divers  sums  of 
none/,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  10/.:  yet  the 
■id  defendant,  although  he  was  then  and  there,  and  ofteniimeb  auerwards 
nqoested  by  the  s^iid  plaintiff  to  pay  him  the  said  sum  of  money,  so  by  him 
lost  to  the  said  plaintiff  in  manner  aforesaid,  did  not  nor  would,  when  he  was 
10  requested  as  aforesaid,  pay,  nor  hath  he,  at  any  time  before  or  since,  hith- 
erto paid,  or  caused  to  be  paid  the  said  sum  of  money  so  by  him  lost  to  the  -  .|loq/;  i  * 
said  phintiff  as  aforesaid,  or  any  part  thereof,  to  the  =*^8aid  plaintiff,  but  hath  ^    ^^  J 

(/)  See  preeedentB  ft>r  money  lo6t  at  whkt,  stat  9.  Ann.  o.  14;  2  Bhu  Bep.  1226,  ante, 

Swotv.  {CiS,644;  2  Sxd.   426;  Mon<^  won  226,  note. 

^^  at  pUy,  if  under  lOf ,  Is  reoovbrable  id         (^)  The  day  of  gaining,  or  aboat  it. 
•aidfaBof  aaBompsit,  see  1  Esp.  K  285,  and 
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ox  FBiGN-  hitherto  wholly  refused,  and  still  refuses  so  to  do,  to  wit,  at,  &c.  aforesaid.- 
X^Adi  the  maney  counts,  cuxoutUs  stated,  and  breach.} 


X.  ON  FEIGNED  ISSUES. 


Feigned  i&» 

Z':^^^E/Imbor<mffh. 

(to  wit.)     Be  it  remembered  (A),  that  on 


Michaelmas  Term^  1  William  4. 


two  ooirnts, 
at  the  suit 


next  after 


lU 


ofsurviv-    this  same  Term,  before  our  lord  the  fking  at  Westminster,  comes  A.  B. 
mjrs^^first  ^y ^^^  attorney,  and  brings  into  the  court  of  our  said  Jord  the  kincj, 

count  to 
ti-y  peti- 
tioning 
creditor's 
debt,  and 
second 
count  to 


before  the  king  himself,  now  here,  his  certain  bill  against  C.  D.  being  in  the 
custody  of  the  marshal  of  the  Marshalsea  of  our  said  lord  the  king,  before 
the  king  himself,  of  a  plea  of  trespass  on  the  case  upon  promises ;  and  there 
are  pledges  for  the  prosecution,  to  wit,  John  Doe  and  Kighard  Roe,  which 

said  bill  follows  in  these  words,  that  is  to  say, (yenue)  to  wit,  A.  B. 

^j^^^Qf    complains  of  C.  D.  being  in  the  custody  of  the  marshal  of  the  Marshalsea, 
bankrupt-  of  OUT  lord  the  king,  before  the  king  himself. — *For  that  whereas,  before 
<7(»). 
*286 
♦287 


(A)  When  the  issue  is  in  the  Common 
Pleas,  there  is  no  memorandum,  but  the  Issue 
begins  with  the  declaration.  2  Rich.  C.  P. 
120;  1  Wentw.  186. 

(t)  Sc^  forms  of  different  feigned  issues, 
post,  237,  &C.  1  Wentw.  120,  to  140,  and 
Index,  ToL  ii.--.Plead.  A.  100,  150;  LiL  £nt 
45,  65,  66;  2  Rich.  C.  P.  120;  1  Mod.  £nt. 
180,  and  Feizned  issues  in  general.  Yin.  Ab. 
Feigned  action;  Com.  Dig.  tit  Chancery. 
Formerly,  the  feigned  issue  was  move  prolix 
than  at  present,  see  2  Saund.  261.  2  Chit. 
Gen.  Pract.  352. 

J\rature  of  feigned  Usiu. — A  feigned  issue 
is  in  the  nature  of  a  wager  (see  the  notes  to 
fens,  ante,  226.)  between  two  or  more  par- 
ties, invented  to  ascertain  a  matter  in  dispute 
between  them,  and  is  either  authorized  by  act 
of  parliament,  or  directed  by  the  Coiirt  of 
Chanoeiy,  to  try  the  existence  of  a  modus  as 
above,  or  of  a  petitioning  creditor's  debt,  or 
an  act  of  bankruptcy,  or  the  validity  of  a  will, 
right  of  common,  or  any  other  ikat\  fer  the 
Court  of  Chancery  ought  to  be  veiy  cautious 
of  deciding  upon  fects,  without  first  directing  an 
issue,  9  Yes.  168. 

fenue. — ^When  the  venue  it  local,  and  % 
fur  trial  cannot  be  had  in  the  proper  county, 
the  question  may,  by  feigned  issue,  be  tried 
In  any  other  county.  Skin.  44. 

Who  to  be  the  piaintiffin,  2  Rose,  97. 

JDeclarcUion, — The  declaration  usually  com« 
mences  with  an  all^ation  that  a  certain  dis- 
course was  hod,  &o.  but  in  some  oases,  as  when 
a  petitioning  croditor's  debt  is  to  be  tried,  it 
is  itsual  to  begin  with  an  induoement,  as  tbU 
lows,  1  Wentw.  188 :—"  l^r  that  whereat 
before  and  at  the  timi  of  the  making  the  prom^ 
ite  and  undertaking  of  th$  $aid  defendant 
hereinafterntxt  menHontd^a  certain  commit* 
$ion  of  bankruptcy  had  been  and  root  iewed 
against  the  taid  drfendant^  and  thereupon  of- 
terwarde  and  before  the  making  of  the  said 


promise  and  undertaking,  to  toit,  on,  ^e,  at, 
^c.  a  certain  discourse,  ^c,  stating  the 
wager  to  have  been  **  whether  at  the  time  of 
the  issuing  of  such  commission  the  said  de- 
fendant was  indebted  to  the  said  plaintiff  in 
the  sum  of  100/.,  &c."  See  3  Younge  &  Jerv 
805.  ( On  a  motion  to  vacate  a  judgment  en- 
tered on  a  bond  and  a  warrant  of  attorney,  on 
.an  allegation  of  usury:  if  the  fact  be  put  in 
doubt,  a  court  of  common  law  may,  in  its  dis- 
cretion, award  a  feigned  issue  to  try  the  £ict 
Cook  V.  Jones,  Cowp.  727.  1  Taunt  413, 
Wardel  v.  Eden,  2  Johns.  258;  Hewit  v. 
Fitch,  8  Johns.  Rep.  250.  2  Johns.  Cms. 
280;  8  Johns.  Rep.  189.  '  So  a  feigped 
issue  has  been  awarded  to  tiy  whether  a  bond 
and  warrant  of  attorney,  on  which  judgment 
had  been  entered,  were  forged.  I^g  v.  Shaw, 
8  Johns.  Rep^  142.  So,  an  iasae  will  be  di- 
rected to  try  whether  the  plaintiff  in  ejectment, 
had  taken  possession  of  more  land  than  he 
had  recovered  or  not  Jackson  and  Ostrander 
V.  Hasbrouck,  5  Johns.  Rep.  866;  5  Bnir* 
2673.  Vide  Sauiiuu  v.  Wright,  1  Taunt 
369.) 

Leave  of  Court  to  try, — ^The  atteanpt  to  toy 
a  feigned  issue  without  leave  of  the  court,  or 
the  direction  of  an  act  of  parliament  is  a  con- 
tempt of  court,  4  T.  R.  402;  and  trying  a 
feigned  issue  without  such  consent  is  a  con* 
tempt,  and  after  such  trial  the  prooeedings 
will  be  stayed.  4  T.  R.  402;  9  East,  881;  16 
East,  809. 

Other  Points, — As  to  consolidation  of  b* 
Boes,  see  5  Taunt  167. 

As  to  costs, Tidd,  9th  edit  986,  7;  2  Manh, 
855. 

When  the  whole  issue  need  not  be  proved, 
see  Owill,  on  Tithes,  1229. 

It  is  said  to  be  proper  to  moTO  the  Court' 
of  Chancery  for  a  special  juiy.  Pre.  Ch.  264; 
P.  W.  68;  4  M.  &  S.  195,  6 
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awl  at  that  time  of  the  making  of  the  promise  and  undertaking  of  the  said  on  feigs- 
(!efcnilsints  hereinafter  next  mentioned,  a  certain  joint  commission  of  bank-  ^  im^^m- 
nipt  had  been  and  was  issued  against  the  said  defendants,  to  wit,  at,  &c. 
(venue)  and  thereupon  afterwards,  and  before  the  making  of  the  said  prom- 
ise and  undertaking  to  wit,  on,  &c.  at,  Ac.  {venue)  aforesaid,  a  certain  dis- 
course was  had  and  moved  bj  and  between  the  said  plaintifis  and  the  said 
defendants,  wherein  a  CQi-tain  question  then  and  there  arose  ;  that  is  to  say, 
[irheiAer  the  said  defendants  were^  at  the  issuing  of  the  said  joint  com^^ 
mission,  jointly  indebled  to  the  said  plaintiffs^  as  strrviving  jxirtners  of  E. 
P,  late  of  ^"c.  iron  master^  deceased^  in  the  sum  of  — l.  or  vptoards ;  and 
in  that  discourse  the  said  plaintifl^  then  and  there  asserted  and  affirmed  that 
the  said  defendants  wore,  &c.   [same  as  the  words  in  italics  to  the  e7id]  ' 
which  said  assertion  and  affinnation  the  said  defendants  then  and  there  con- 
tradicted and  denied,  and  then  and  there  asserted  and  affirmed  the  contrary 
thereof;  and  thereupon,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  Ac.  (venue)  aforesaid,  in  consideration  that  the  said  plaintifls,  at  the 
special  instance  and  request  of  the  said  defendants,  had  then  and  there  paid 
to  the  said  defendants  tne  sum  of  5/.  of  lawftil  money  of  Great  Britain,  they 
the  said  defendants  undertook,  and  then  and  there  faithfully  promised  the 
said  plainti&  to  pay  them  the  sum  of  10/.  of  like  lawful  money,  if  they  the 
said  defendants  were  at  the  issuing,  4;c.    [same  as  the  words  in  ^italics],  [  *238  ] 
Andihe  said  plaintiffs  in  fact  say,  that  the  said  defendants  were  at  the  issu- 
ing of  the  said,  &c.  [same  as  the  words  in  t7a/Jc5]  to  wit,  at,  &c.  (venue) 
aforesud,  whereof  the  said  defendants,  on  the  day  and  year  aforesaid,  at,  &c. 
(tenue)  aforesaid,  had  notice,  whereby  they  the  said  defendants,  then  and 
there  became  liable  to  pay  and  ought  to  have  paid  to  the  said  plaintifi^  the 
sni  of  10/. :     And  v/hereas  also  after  the  issuing  of  the  said  commission  Second 
against  the  said  defendants  as  aforesaid,  to  wit,  on  the  day  and  year  afore-  ^^^^^f 
said,  at,  A"c.  (venue)  aforesaid,  a  certain  other  discourse  was  had  and  moved  bankrupt 
by  and  between  the  said  plaintifls  and  the  said  defendants,  wherein  a  certain  cy. 
other  question  then  and  there  arose,  that  is  to  say,  [whether  each  of  them 
the  send  defendants  had,  at  any  time  and  when,  at  and  before  the  date 
and  suing  forth  of  the  said  commissioii  of  bankrupt  issued  against  the 
said  defendants  by  the  said  plaintiffs  as  aforesaid,  committed  any  and 
ftkat  act  of  bankruptcy  ;]  and  in  that  discourse  the  said  plaintiffs  then  and 
there  asserted  and  affirmed,  that  each  of  them  the  said  defendants,  &c.  \same 
as  the  last  words  in  italics]  which  said  last  mentioned  assertion  and  affirma- 
tion the  said  defendants  then  and  there  denied,  and  asserted  and  affirmed  to 
the  contrary  thereof ;  and  thci^upon  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  kc.  (venue)  aforesaid,  in  consideration  that  the  said  plaintifls, 
at  the  special  instance  and  request  of  the  said  defendants,  had  then  and  there 
paid,  &c.     [As  in  the  first  count  from  the  asterisk,  stating  the  plaint  iff  *s 
payment  of  5/ ,  and  defendants  undertaking,  and  averring  the  affirma^ 
tite  of  the  last  questio7t ;  notice  to  defendants,  and  their  liability,  as  in 
frst  eaunij  and  then  conchtde  as  directed  in  note^  ante,  286.] 

*[The  pleader  frofning  the  declaration,  also  frames  the  plea  and  the  [  ♦239  ] 
amard  of  venire,  as  follows  J] — And  the  said  C.  I),  by  E.  F.  his  attorney,  Pica  to  the 
comes  and  defendis  the  wrong  and  injury,  when,  Ac.  and  says,  that  the  said  ^"^  ^*^*- 
A.  B.  ought  not  to  have  and  maintain  his  aforesaid  action  thereof  against 
him,  because,  he  says,  that  though  true  it  is  that  the  said  discourse  was  had 
tnd  moYcd  by  and  between  the  said  A.  B.  and  the  said  G.  D.  wherein  the 
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ON  FKiaN-  said  question  did  arise  as  aforesaid,  and*that  he,  the  said  C.  D.  did  under- 
Ro  ISSUES.  ^^^^  ^^^  promise,  in  manner  and  formaa  the  said  A.  B.  bath  above  in  that 
behalf  alleged.  Nevertheless,  for  plea  in  this  behalf,  tlie  said  C.  D.  saith, 
that  for  every,  &c.  [negativing  the  first  assertion  in  italics,]  in  manner  and 
form  as  the  said  A.  B.  hath  above  in  that  behalf  alleged,  and  of  this  the  said 
C.  D.  puts  himself  upon  the  country,  and  the  said  A.  B.  doth  the  like;  there- 
fore, &c.  {award  of  venire^  as  in  commfni  cases.) 

Plea  to  And  as  to  the  said  second  count,  the  said  C.  D.  says,  though  true  it 

*®^"^        is,  Ac. — [Same  as  first  plea,  tiegativing  the  question  in  a  second  county 
a}id  conclude  as  above.] 

[  *240  ]  *[Commeticement  as  ante.  286.1 — For  that  whereas  heretofore,  to  vit, 
The  like  to  on,  &c,  at,  &c.  {venue)  a  certain  discourse  ^"as  had  and  moved  by  and  be- 
t^  trading  ^^.^^j^  i\^q  g^id  plaintiif  and  the  said  defendant,  of  and  concerning  a  eommis- 
posed  sion  of  bankruptcy  which  had  heretofore,  to  wit,  on,  &c.  d<fte  of  commis- 
banki-upt  sion) — ^been  issued  under  the  great  seal  of  Great  Britain,  and  bearing  date 
^^^  the  same  day  and  year  last  aforesaid,  against  the  said  defendant,  on  the  peti- 

tion of  the  said  plaintiff,  and  in  that  discourse  a  certain  question  then  and 
there  arose,  that  is  to  say,  [whether  the  said  defendant  was  a  trader  within 
the  meaning  of  the  statntes  in  force  conceminy  bankrupt s,  or  any  of  them, 
at  or  before  the  said  date  and  suing  forth  of  the  said  commission  against 
him  or  not ;]  and  in  that  discourse  the  said  plaintiff  affirmed,  &c. — [Pro- 
ceed a3  directed  in  the  last  precedent,  to  end  of  plea,  and  award  venire 
mutatis  mutandis.! 

Feigned  [Commencement  as  ante,  235.] — For  that  whereas  heretofore,  to  wit^  on 

fesue  out  of  ^Q  at,  &c.  {venue)  a  certain  discourse  was  had  and  moved  of  and  concem- 
dcvUavIt    ^'^g  divers  freehold  estates,  to  wit,  is.  and  of  and  concerning  a  certain  lease- 
vel  non  of  hold  estate,  situate  .at,  <J^c.  lato  the  estates  of  one  E.  F.  deceased,  and  of 
freehold      ^hich  said  freehold  estates  the  said  E.  F.  deceased,  *on,  &c.  {the  date  of 
hold  »^   '^  ^^)  ^^  seized  in  his  demesne  as  of  fee,  and  afterwards  died  seia^ 
tates  (/).    thereof;  and  of  which  said  leasehold  estates  the  said  E.  F.  deceased,  on  the 
[  *241  ]  day  and  year  last-mentioned,  was  possessed,  and  afterwards  died  so  possessed 
thereof;  and  also  of  and  concerning  a  certain  paper- writing,  bearing  date, 
&c.  {the  date  of  the  will)  purporting  to  be  a  last  will  and  testament,  and 
which  the  said  defendant  then  and  there  asserted  and  affirmed  was  the  last 
will  and  testament  of  the  said  E.  F.  deceased,  and  in  that  discourse  a  certain 
question  then  and  there  arose,  that  is  to  say,  [whether  the  said  E,  F.  de- 
ceased, did  by  his  said  will  devise  the  said  freehold  arid  leasehold  estates  CT 
not :]  and  upon  that  discourse  the  said  plaintiff  then  and  there  asserted  and 
affirmed,  &c.  [as  ante,  236,  to  the  end.] 

The  like  to  [Commencement  as  ante,  235.] — For  that  whereas,  heretofore,  to  wit, 
^  'whe-  Qjj^  ^Q  at,  A;c.  a  certain  discourse  was  had  and  moved  by  and  between  the 
tiff  WM  ^'  **^d  plaintiff  and  the  said  defendant,  of  and  concerning  him  the  said  plaintiii^ 
heir  at  iai\  and  in  that  discourse  a  certain  question  then  and  there  arose,  that  is  to  say, 
or  not.  [whether  he  the  said  plaintiff  wc^  heir  at  law  of  one  E.  P.]  ;  and  there- 
upon the  said  plaintiff  then  and  there  asserted,  &c.  [as  ante,  236  to  thf 
end.]  • 

{k)  See  a  form,  Plead.  A.  100.    Seetheftnrm     oreditor*8  debt 
directed  ante,  285,  aa  to    try  ft  petitioning         (/)  See  a  form,  1  Wentw.  185. 
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XI.  ON  AWARDS. 

Par  that  whereas,  before  the  making  of  the  promise  and  undertaking  of 
tie  said  defendant  hereinafter  next  mentioned,  ^certain  differences  had  arisen 
aoi  were  then  depending  between  the  said  plaintiff  and  the  said  defendant, 
touching  and  concerning  (?*)  certain  books  before  then  sold  by  the  said  de- 
fendant^ as  the  agent  of  and  for  the  said  plaintiffs  to  wit,  at,  ^vj.  {venue). 
And  thereupon  for  the  putting  an  end  to  the  said  differences  the  said  plain- 
tiff and  the  said  defendant,  heretofore,  to  wit,  on,  Ac.  {date  of  submission 
w  about  it)  at,  Ac.  {veiiue)  respectively  (o)  submitted  themselves  to  the 
award  of  one  E.  F.  to  be  made  between  them,  of  and  concerning  the  said 
differences;  and  in  consideration  thereof,  and  that  the  said  plaintiff,  at  the 
qwcial  instance  and  request  of  the  said  defendant  had  then  and  tiiere  under- 
taken and  faithfully  promised  (p)  the  said  defendant  to  perform  and  fulfill 
tbe  award  of  the  said  E.  F.  to  be  so  made  between  the  said  plaintiff  and  de- 
iend^t  of  and -concerning  the  said  differences  in  all  things  therein  contained, 
QD  the  said  plaintiff's  part  and  behalf,  to  be  performed  and  fulfilled,  he  the 
Mid  defendant  undertook,  and  *then  and  there  faithfully  promised  the  said 
plabtiff  to  perform  and  fiilfill  the  said  award  in  all  things  therein  containeil, 
on  the  said  defendant's  part  and  behalf  to  be  performed  and  fulfilled.  And 
the  said  plaintiff  in  fact  saith,  that  the  said  E.  F.  having  taken  upon  himself 
the  burthen  of  the  said  arbitrament,  afterwards,  to  wit,  on,  &c.  {date  of 


ON 
AWARDft. 


On  a  parol 
submission 
to  an 
award  (7n). 

[*242] 

Mutual 
promises. 


[*243] 

The  award 


(k)  See  precedent,  1  Wentw.  90  to  100 
lalTol.  ii  Index. — 2  Rich.  Prac  C.  P.— 
Moi  Ent  165.— 1  Saond.  28.-8  T.  R.  571. 
Far  the  law  relating  to  awards,  see  Tidd's 
Pkac  9th  dit  819  to  845,— Watson  on  awards. 
— Cddw  tn  Awards. — ^Kyd.  on  Awards. — 3 
Ait  Com.  Law.  687.  Aa  to  other  remedies, 
KbfOd,  9th  edit  838.— Com.  Dig.  Arbitra- 
■at,  1. 1^-8  Chit.  Com.  Law,  660  to  665. 

Aere  are  eariy  instanoes  of  the  action  of 
mnmjuU  on  a  parol  sabmission.  1  Sannd. 
&  8  T.  R.  671.  It  lies  on  an  award  in  pur- 
inaeeof  an  order  of  nisi  prins,  5  East,  189; 
errf  a  jwige,  or  by  a  role  of  court,  4  Carapb. 
17^11  Mod.  170;  and  this,  though  a  collate 
niaet  be  awarded  to  be  done.  2  Ld.  Raym. 
lOia 

Aanmpeit  will  lie  for  reToking  a  parol  sub- 
■iwrn.— 2  Keb.  10,  20,  24.— 1  Sid.  281. 

Vbea  the  sobmiarion  is  by  deed^  the  remedy 
h  ^  debt  or  eovenaut,  imlesB  the  award  be 
Mde  after  the  limited  tune.— 8  T.  R.  592. 
(YHe  Adams  v.  Freemnn,  9  Johns.  Rep. 
U5.)  ^ 

Oebt  on  a  parol  sabmission  is  frequently 
Mat  idriaable  when  the  award  is  merely  for 
^payment  of  money ,  and  the  whole  sum  is 
te  Watson  on  Awards,  200,  1.  See  a  prece- 
diatiadebt.  2  Satud.  61.  127,128.  Also 
^■t,  poet,  395,  8.  But  if  there  be  any  other 
diBiKi,  more  properly  the  subject  of  an  ac- 
te  of  utnmptiiy  which  may  be  joined  with 
fti  demaod  oo  the  award,  or  if  the  award 
VBK  aot  merely  for  the  payment  of  money,  or 
k  the  payment  of  money  b^  instalments,  not 


all  due,  or  for  ^ny  collateral  act,  then  the  plain 
tiff  should  dee  ^ro  in  assujnptit.  Saund.  62. 
b.  1.  n.  r._5  Hen.  Bla.  547.— l»L  Riyni.  1040. 
An  a*,*  en  of  debt  on  an  award  will  not  lie 
against  executors  or  administmtors  on  an  ar- 
bitrament mode  in  the  lifetime  of  their  testator 
or  intestate,  when  th^  subrnisjs'on  ynis  not  under 
seal,  because  the  tesbitor  or  intestate,  might 
have  waged  his  la*.r'in  such  action.  Cro.  ELir. 
557,  600. 

The  assent  of  a  party  to  submit  a  matter  to 
arbitrat'.on  is  a  sufficient  consideration,  even 
though  he  had  no  cause  of  action.  1  Leon. 
103;  4  Leon.  81.— (Vide  Shepherd  v.  Watrous, 
SCaines'  Rep.  166  (1).) 

As  to  how  fir  the  irregularity  of  the  proceed- 
ings on  the  reference  may  be  sot  up  as  a  do- 
ftmse,  see  Watson  on  Awards,  222,  denying  tlie 
correctness  of  the  l\w  laid  down  in  2  PhlL 
Evid.  107.     See  also  1  R.  &  M.  N.  P.  C.  17. 

(n)  Or,  '^divert  sums  of  money  due  and  ouf" 
ingfrom  the  taid  defendant  to  the  said  plain- 
tiff.'*  But  it  seems  the  declarat'on  may  either 
state  or  omit  the  subject-matter  of  the  dispute, 
though  it  is  more  usual  to  state  it.  2  Saund. 
61  h.  n.  1. 

(o)  Declarations  on  awards  must  state  a  mu- 
tual submission.  If  the  action  were  brought 
on  an  arbitration  bondy  it  is  otherwise,  for  the 
defendant,  by  paying  oyer,  shows  that  there 
was  a  mutual  submission.  2  ^*aund.  61  h.  n. 
2.-2  Stra.  928. 

( p)  The  mutual  submission  implies  mutu- 
al promises  to  obserre  the  award.  11  Mod. 
170. 


Vol.  n. 


(1)  Mitchell «.  BiMb,  7  Cow.  187,  and  the  eases  there  eited. 
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Breftch. 


aitard  or  about  il,)  at,  Ac.  {vcimc)  aforcs;ii<1,  made  liis  certain  awanl  (t/) 
lx?tween  the  said  plaintiff  and  the  said  defendant,  of  and  concerning  the  mA 
differences  (/•),  and  did  thereby  awanl  (.v)  tliat  the  said  defendant  sliouW, 
on,  &c.  pjiy  to  tlie  said  plaintiff  the  sum  of  100/.  in  full  satisfiiction  and  dis- 
charge of  the  sjiid  matter  indifference.     Of  which  said  award  the  said  do 
fendant  afterwards,  to  wit,  on  the  day  and  year  hist  aforesaid,  at,  &c.  (re- 
j/ite)  aforesaid,  had  notice  (/).     And  although  he  the  sjiid  defendant  after- 
wards, to  wit,  on  the  day  and  year  hist  aforesaid,  at,  &c.  {vvftuc)  was  re- 
quested (;/)  by  the  said  plaintiff  to  pay  him  the  said  sum  of  100/.  acconling 
to  the  tenor  and  effect  of  the  said  award,  and  his  said  promise  and  undci*tik- 
ing ;  yet  the  said  defendant  not  regsirding  his  said  promise  and  undertaking, 
but  contriving  and  fraudulently  intending,  craftily  and  subtly  to  deceive  aad 
defraud  the  sjiid  plaintiff  in  this  behalf,  did  not,  nor  would  on  the  day  and 
year  last  aforesaid,  or  when  he  was  requested  as  aforesaid,  or   at  any  time 
afterwards  {w),  pay  the  said  sum  of  (100/.),  or  any  part  thereof,  to  the  said 
plaintiff,  but  hath  hitherto  wholly  neglected  and  refused,  and  still  neglects 
and  refuses  so  to  do,  to  wit,  at  &c.  {yenve)  aforesaid.     [Add  vukbUalm 
cottnt^  as  antCy  89,  and  counts  on  the  plaintiffs  original  denmnd  refer' 
red  to  arbitration — tlte  account  stated^-^nd  breach  (.r).] 


OH   JUDO- 
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Xn.  ON  JUDGMENTS 


On  a  Ja- 
maica 
judgment 
(V). 
[  #244] 


For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  at  a  supreme  court 
of  judicature  of  our  sovereign  lord  the  king,  ♦holden  at  [the  town  of  St 


(7)  The  award  in  pleading  must  be  stated 
to  hare  been  made  agreeably  to  the  submission 
— ^ns  if  the  submission  were,  **  »o  thai  the 
award  be  made  in  writing y''*  &c.  it  must  be 
Btate<l  to  have  been  so  made.  '  2  Saund.  62,  n. 
8.-2  Marsh.  304. 

(r)  What  is  a  sufiScient  allegation  that  it 
was  so  made,  see  2  Vent  242. — Kyd.  on 
Awards,  2t)l. 

(s  1  Here  set  forth  the  award  in  its  legal  tU 
ftct  or  literal  words.  The  plaintiff  need  not, 
in  a  declaration,  state  more  of  the  award  than 
18  relative  to  his  oise.  Where  there  is  a  condi- 
tion precedent,  which  qualifies  the  terms  of 
the  award  and  the  performance  of  it,  it  must 
be  averred.  2  Saund.  62  b.  n.  5. — 1  Burr. 
278.— 1  Salk.  72.  i  Vide  McKinstry  ».  Solo- 
mons, 2  Johns.  Rep.  67.) 

{i)  This  averment  is  in  general  unnecessary; 
for  one  party  is  as  much  bound  to  take  notice 
of  the  award  as  the  other,  unless  the  stipula- 
tion be,  that  the  award  shall  be  notified  to  the 
pirties,  in  which  case  notice  must  be  averred. 
2  Saund.  62  a,  n.  4.  (Sed  vide  9  Mass.  Rep. 
198,  200. 

(u>  Sometimes  a  reouest  to  perform  the 
award  is  necessary;  and  in  a  late  case,  where 
an  award  directed  that  one  of  the  parties  to 
the  submiMsion  should  pay  the  expenses  of  the 
reference,  and  thnt  the  other  should  repay 
them  on  demand,  and  the  party  directed  hav- 
ing paid  them  made  an  affidavit  en  'debt 
•gainst  the  other  party.  oUeging  such  payment 


■ 

but  not  stating  any  demand'  of  repayment,  it 
was  held  this  was  not  sufficient.  7  B.  &  Grea 
494.     1  M.  &  R.  824.  &  C. 

(to)  Let  this  breach  deny  the  perlbnnMoe 
of  the  award  in  the  words  thereof. 

(z)  It  has  been  decided,  that  the  awani, 
when  there  is  a  parol  submission,  may  in  moil 
cases  be  given  in  evidence  under  the  oomnioii 
count  ibunded  on  the  original  debt,  or  on  the 
account  stated.  And  it  is  no  bar  to  sudi  fty 
tion,  that  it  only  settles  Uu  amount  of  claiBi) 
Allen  r.MUner,  2  Cromp.  &  Jerv.  47.  8  lyr. 
113;  1  Price,  P.  C.  142;  Peake,  C.  N.  P.  227; 

1  Esp.  Rep.   194;  877 5  T.  R.   6.— Uddl 

Prac.  9th  edit  884. 

{y)  See  other  precedents,  Doug.  4,  note  2L 
An  action  will  lie  in  one  court  on  a  judgment 
obtainel  in  another;  for  a  judgment  pn>- 
nounced  by  a  court  of  competent  jurisdkl- 
tion,  creates  a  debt  all  over  the  kingdom. 
Gilb.  Debt.  892,808.  According  to  Marik 
V.  Nicholls,  8  Simons,  458,  and  Beoquet « 
McCarthy,  2  B.  &  Adolph.  954,  a  foreign  judg- 
ment is  conclusive,  unless  on  the  fiice  of  it,  tto 
proceeding  has  been  against  law  luid  reason 
But  see  Frankknd  o.  McGusle,  Knapp*t  Bep* 
in  privy  Council,  274  to  810. 

Form  of  remedy^  &c. — ^Assumpsit  or  debt 
will  he  hero  on  a  jadgnent  of  a  cottri  not  of 
recorrl,  or  on  a  foreign  judgment  Doug.  1* 
4T.  It  4'. '8.  8  Taunt  85,  n.  or  on  an  faridi 
judgment,  whether  before  or  since  the  Uniciit 
6   B.   &  Crce.  411.— 5  East,  478;  or  on  « 
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Jago  and  La  Yeaa,]  in  and  for  the  island  of  Januiica,  and  within  the  juris-  ^^  ^^^^ 
mioD.  of  the  said  court,  to  wit,  at^  kc.  {venue)  in  this  action,  heretofore,  to     ^'^'^ 

wit,  on  ko,  {flay  of  judymenty   or  about  it,)  before  the  honorable , 

chief  judge  of  the  said  court,  and  his  associates,  then  sitting  judges  of  the 
suoe  ooort,  bj  the  consideration  and  judgment  of  the  same  court,  recovered 
agunst  the  said  defendant,  (bj  the  name  and  addition  of,  &g.)  [as  in  *the  [  *24t5  ] 
jwiffment^  and  then  set  out  the  judgment,  which  may  be  as  follows ;] — 
Afi  well  a  certain  sum  of  money,  to  wit,  (^1024/.  14^.  7  l'2dJ)  current  monej 
of  the  said  Island  of  Jamaica,  with  interest  on  829/.  9^.  bd.  current  money 
of  the  said  island,  from  the  10th  day  of  April  then  next  ensuing,  for  their 
damages  which  they  had  sustained  by  and  on  occasion  of  the  non<perform^ 
anoe  of  certain  promises  and  undertakings  before  that  time  mtide  by  the  said 
defendant  to  the  said  plaintiff,  as  aUo  the  sum  of  14/.  14^.  current  money  of 
th^  said  island,  for  his  costs  and  charges  by  him  about  his  suit  in  that  be- 
half eiqpended,  to  the  said  plaintiff,  by  the  said  court  therCj  of  their  own  as- 


Seoteh  decree,  obtained  in  absence  against  a 
Bttire  of  Soolland,  for  a  debt  contracted  in 
Soitiud,  1  Uoo.  &  Pay.  663.  4  Bingfa.  686, 
&  C.  aate»  toL  i.  8D,  U5.  An  action  iB  not 
naffltainable  on  a  decree  of  a  court  of  equity. 
SB.  ft  A.  62  (1);  and  see  ante,  rol.  i.  lOO. 
M  is  the  nsiial  and  preferable  ibrm  of  action, 
nks  tbere  be  another  demand  recoverable, 
only  in  aasiunpmt,  DougL  5  Post 

bi  action  on  a  jadgment,  pronoanced  by  an 
Jb^giUi  ooort  of  record f  the  decision  cannot  be 
i«pMriwd.  Doug.  5.  And  it  should  seem 
w  the  judgment  of  an  inferior  court  in  £ng- 
W,  whether  of  record  or  not,  b  conclusive 
m  faieoQtroverUble  between  the  same  partieB, 
vpan  the  same  subject-matter,  provided,  upon 
ttiftee  of  the  proceedings,  it  appears  to  have 
beei  fl^y  and  justly  obtained.  2  Burr.  1009. 
SKigh.  216^1  Stark.  Evid.  206;  but  see 
l^nVlL  &  Bat  the  judgment  of  an  inibrior 
Mnt  Biay  be  controverted,  where  it  appears 
Ab  pnoeedings  have  been  bad  in  law,  as  where 
aanaflHiDs  and  attachment  was  issued  against 
Mndaiitat  the  same  time,  returnable  at  the 
■■M  tine,  and  to  which  the  defendant  never 
Jffenel  8 B.  &  Cres.  772.  5D. &  R.  7t9, 
a  C;  and  it  seems  that  the  judgment  of 'an 
■ftrior  court,  though  it  cannot  be  controvert- 
ii.  Bay  yet  be  avoided  by  proof  that  the  cause 
tf  aetioa  did  not  arise  withm  the  jurisdiction  of 
thico«tWaieB,86,n.  Bingh.  213,  se^  ftMry. 
^  is  to  the  coneluave  qualities  of  a  foreign 
WgDM&t,  it  seems,  that  if  it  be  given  in  a 
wt  of  competent  jurisdiction  on  a  question 
Wgiwhte  by  the  kw  of  the  country,  and  ap- 

E\  on  the  &ee  of  it  to  be  consonant  to  the 
eeof  the  case,  and  be  also  conclusive  by  the 
of  the  foreign  country,  it  will  be  conclu- 
in  hen  also,  upon  the  same  question  be* 
teBtn  the  same  parties.  1  Yes.  159.— 2  Stra. 
WL-2  Bmg.   880.— 4    B.   &  Cres.  637.— 


4  M.  &  S.  20;  and  unless  the  contrary  be 
shown,  the  court  will  presume  that  the  de- 
cision in  a  foreign  court  is  consonant  to 
the  justice  of  the  case.  8  Biog.  808.  If  it 
appears  on  the  face  of  the  proceedings  that 
the  judgment  is  founded  in  injustice,  as  where 
defenduit  was  not  summoned  and  did  not  ap- 
pear, such  judgment  would  not  be  conclusive, 
9  East,  192;  1  Campb.  63;  1  Stirk.  125. 

Declaration. — It  is  necessary  to  set  forth 
irith  certainty  the  parties  to  the  judgment,  and 
the  Term  in  which  it  was  recovered.  Com. 
Big.  Pleader,  2  W.  12.  And  if  the  judgment 
was  given  in  the  Common  Pleas,  or  an  inferior 
court,  it  is  advisable  to  state  the  names  of  the 
judges  and  suitors,  id.  ibid.  Ctrth.  86;  2  E^t, 
862.  The  omission  of  this  will  be  aided  by 
verdict,  id.  ibid.  The  plaintiff  need  not  show 
the  ground  of  the  judgment,  and  any  matter 
which  affects  its  validity  must  be  insisted  upon 
by  the  defendant,  Dougl.  1.  It  is  unnecessary 
to  allege  that  the  judgment  remained  unsatis* 
fied.  1  Saund.  880,  note  4.  It  is  expedient  to 
add  counts  for  the  debt  upon  which  the  judg- 
ment was  founded,  that  the  plaintiff  may  be 
enabled  to  recover  upon  these,  if  the  judgment 
should  be  impeached  with  suooeea. 

Plea. — ^Though  the  plaintiff  should  errone- 
ously or  unnoceasaril V  conclude  the  statement 
of  a  judgment  which  is  not  matter  of  record  er 
a  foreign  judgment  with  tkprout  patet  per  re- 
cordum,  the  defendant  cannot  plead  nul  iiel 
record^  and  the  erroneous  conclusion  must  be 
rejeo'ed  as  surplusage.  Doug.  1.  And  al- 
though since  the  Union,  the  plea  of  nul  iiel 
record  t  concluding  to  the  country,  hvs  been 
adopted  to  an  action  of  assumpsit,  on  an  Irish 
judgment,  5  Bast,  473,  9  Price,  1 ,  yet  since  the 
decision  in  4  B.  &  Cres.  411,  the  correctness  of 
such  a  plea  seems  more  than  questionable,  for 
an  Irish  judgment  is  no  record  here  (2) 


(1)  An  aetion  at  law  b  maintainable  in  Pennsylvania  upon  a  decree   of  a  Court    of 
liItBfy  of  a  Rster  state  fbr  the  payment  of  money.    Bvans,  adm.  v*  Evans,  9  Serg.  &  Rawlo 
SI 

(2)  As  to  the  plea  of  the  statute  of  limitations  in  actions  upon  foreign  judgments,  see  Rich- 
•Hb  r.  Bickky,  13  Scrg.  &  Bawle,  495,  and  the  J^ew  York  cases  there  dted. 
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ow  JUDO-  sent  adjadged,  whereof  the  said  defendant  was  convicted,  which  said  jndg- 
*"^"'  ment  still  remains  in  that  behalf  in  fiiU  force  and  effect  not  in  any  wise  sat- 
isfied, reversed  or  annulled,  to  wit,  at,  &c.  {venve)  aforesaid ;  and  the  said 
plaintiff  in  fact  says,  that  no  execution  hath  as  yet  been  obtained  of  or  upon 
the  said  judgment,  and  that  the  damages,  costs  and  charges  afoi^said,  in 
form  aforesaid  recovered,  are  of  great  value,  to  wit,  of  the  value  of  — /.  ot 
lawful  money  of  Great  Britain,  to  wit,  at,  {ve?iue)  aforesaid ;  by  means  ot 
which  8:iid  several  premises  the  said  defendant  then  and  there  became  liable 
to  pay  to  the  said  plaintiff  the  said  last-mentioned  sum  of  money,  when  he 
the  said  defendant  should  be  thereunto  afterwards  requested ;  and  being  so 
liable,  and  the  said  last-mentioned  sum  of  money  being  and  remaining  wholly 
due  and  unpaid,  he  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  (vemie)  aforesaid,  undertook,  and  then  and  there 
&ithfully  promised  the  said  plaintiff  to  pay  him  the  said  last-mentioned  sum 
of  money,  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested.— lAdd  counts  for  the  origuial  debt  for  which  the  judgment  teas 
recovered,  (iccount  siat&cl,  and  usual  breach.  \ 

On  \  For  that  whereas  heretofore,  to  wit,  on,  Ac.  {date  of  decree  or  about  W) 

Scotch  do-  a  certain  decree  was  made  and  pronounced  in  and  by  the  court  of  our  lord  the 
suit  of  )is-  ^^^  ^^°S  hefore  the  Lords  of  Council  and  Session  at  Edinburgh,  in  that 
signces  of  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  called  Scotland, 
•  bankrupt  to  wit,  at,  &c.  {venue  in  this  action)  in  and  concerning  a  certain  action  then 
^'^'  depending  in  the  same  Court,  at  the  instance  of  J.  S.  and  R.  S.  before  they 

became  bankrupts,  against  the  said  defendant,  whereby  the  Lords  of  Council 
and  Session  aforesaid,  did  then  and  there  decree  and  ordain  the  said  defend- 
ant, to  make  payment  to  the  said  J.  S.  and  R.  S.  before  they  became  bank- 
rupts as  aforesaid,  of  a  certain  sum  of  money,  to  wit,  the  sum  of  (447/.  6*. 
8d,)  sterling  money  of  Great  Britain,  and  an  annual  rent,  that  is  to  say, 
legal  interest  thereof,  from  a  certain  day,  to  wit,  the  {18th  day  of  Novem^ 
ber,  1801,)  and  until  payment,  together  with  the  sum  of  (60/.)  of  like  ster- 
ling money,  as  the  expense  of  process,  besides  the  sum  of  (1/.  0^.  01-2c{.) 
sterling  money  of  Great  Britain,  being  the  full  dues  of  extracting  that  de- 
cree, as  by  the  said  decree  remaining  in  the  Court  of  Session  at  Edinburgh 
,  aforesaid,  more  fully  appears,  which  said  decree  remains  in  full  force  and 
wholly  unsatisfied,  whereby  the  said  defendant  became  liable  to  pay  to  the 
said  J.  S.  and  R.  S.  before  they  became  bankrupt  as  aforesaid,  the  said  sums 
of  money  so  decreed  to  be  paid  as  aforesaid,  together  with  such  interest  as 
aforesaid,  on  the  said  sum  of  (447/.  6^.  Sd,)  according  to  the  said  decree, 
when  he  the  said  defendant  should  be  thereunto  afterwards' requested.  And  be- 
ing so  liable,  the  said  defendant,  in  consideration  thereof,  to  wit,  on,  &c.  (jany 
day  before  the  bankruptcy)  to  wit.  at,  {venue)  aforesaid,  undertook,  and 
then  and  there  faithfully  promised  the  said  J.  S.  and  R.  S.  before  they  be- 
came bankrupts  as  aforesaid,  to  pay  them  the  said  sums  of  money,  so  decreed 
to  be  paid  as  aforesaid,  together  with  such  interest  as  aforesaid,  when  he  the 
said  defendant  should  be  thereunto  afterwards  requested. — [Add  counts  for 
the  original  debt,  for  which  the  decree  was  given,  account  stated^  and 
breachJ] 

tz)  That  assompnt  lies,  see  1  M.  &  P  668;  4  Bingh.  686.  8.  C.  andsee  tbe  notes, ante,  248  «. 
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For  thatwhereaB  one  E.  F.  heretofore,  to  wit,  on,  4;c.  {date  of  will  or  Against  an 
abom  ii)  at,  Ac.  {venue)  by  his  last  will   and  testament,  in  writing,  did  executor  on 
(imongst  other  things)  give  and  bequeath  unto  plaintiff  the  sum  of  — /.  if  to^^^a* 
be  the  said  plaintiff  ^should  be  living  at  the  time  of  the  said  E.  F.'s  death,  legacy  in 
tnd  of  his  last  will  and  testament  [ki  this  averment  agree  with  the  beqtiesi^  couside»- 
and  made  the  said  defendant  one  of  the  executors  thereof,  and  the  said  E.  F.  ^^^^' 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  (venue)  died  (a). 
without    altering  or    revoking    his    said  will,   as    to    the    said  bequest ;  [  ^246  ] 
and  the  said  defendant  afterwards,  to   wit,  on  the   day  and  year  afore- 
said, at,  &c.  {venue)  aforesaid,  took  upon  himself  the  burden  of  the  execu- 
tioii  of  the  said  will :  and  the  said  plaintiff  further  says,  that  divers  goods 
and  chattels  of  the  said  E.  F.  of  great  value,  to  wit,  of — I  afterwards,  to 
▼it,  on  the  day  and  year  aforesaid,  at,  &c.  {ve^iue)  came  to  the  hands  and 
possession  of  the  saia  defendant  to  be  administered,  which  said  goods  and 
chattels  were  more  than  sufficient  to  pay  the  just  debts  and  legacies,  and  fti- 
Beral  expenses  of  the  saidE.  F.  and  the  charges  of  proving  the  said  will,  to 
wit,  at,  Ac.  {venue)  aforesaid,  of  all  which  said  sevehil  premises  the  said  de- 
fendant then  and  there  had  notice ;  by  reason  of  which  said  premises  the  said 
defcudant'  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum 
0f  — L  so  bequeathed  by  the  said  E.  F.  as  aforesaid ;  and  being  so  liable,  he 
tbe  said  defendant,  in  consideration  thereof,  and  that  the  said  plaintiff  at  the 
apectal  instance  and  request  of  the  said  defendant  would  [here  state  the  con- 
nderation  and  promise,  according  to  the  facty  and  which  m>ay  be  thus^'] 
lirbear  to  proceed  against  the  said  defendant  =*^for  recovery  of  the  said  sum  of  [  *247  ] 
so  bequeathed  as  aforesaid  for  six  months  then  next  following,  he  the 
defendant  undertook  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  sum  of  — /.  so  bequeathed  by  the  said  E.  F.  as 
aioreBaidf  and  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant,  so  made  as  aforesaid,  did  [hej*e  state 
the  plaintiff^ s  performance  of  the  consideration^  which  may  be  thus^^ 


(«)  No  aetion  at  law  lies  agi^st  an  ezeo- 
■lor  to  cnlbroe  the  payment  of  the  peeonlary 
legacy,  he  ae^g  as  snch,  and  retatnmg  the 
•IB  in  has  hfiiids  as  a  tmstee  ibr  the  party  en- 
titled toreeenre  it,  5  T.  R.  690;  Peake,  78;  1 
Sil  46,  6;  1  Lord  Raym.  28,4(1)  Therem- 
fAj  of  the  legatee  in  sneh  a  oase  is  in  a  court  of 
sipity.  But  the  leg^atee  of  a  tpeeifte  chattel 
mj  leooTer  H  after  tiie  executor  has  assented 
%  tbe  beqQ  st,  8  Eitst,  120.  And  if  the  ezeo- 
Vtar  eofnsAy  promise  (by  irriting,  aooording 
to  the  Slatiite  of  Frauds,)  to  pay  in  respect  of 

I,  sach  as  forbearance,  or 


fte  like,  the    ezeeator  may,  in  that  case,  be 


.,  5  T.  R.  698;  2  Le^.  8;  1  Sannd.  210,  n. 
1;  7  7.  K.  050,  note;  2  Sannd.  186;  ToHer, 
46li  See  1  Chit  Gen. Praot 652.  Andwhen 
the  peeoamry  legacy  call  no  longer  be  oonsider- 
id sa  letaiiied  by  the  ezeeators,m  their oharao- 
tvof  cxeeolorSs  H  may  be  reooTered  from  them 


by  action  at  lav  as  where  the  plaintiff,  and 
three  others,  being  residuary  legatees  under 
the  will  of  one  T.  P.  the  defendants,  as  the 
executors  named  in  the  will,  accounted  with 
them,  and  having  paid  to  the  latter  the  respec- 
tire  sums  due  to  them  thereon,  took  from  them 
and  the  plaintiff  a  release,  but  did  not  pay 
the  plainUff  his  share,  he  having  consented  to 
allow  it  to  remain  in  their  han£,  it  was  held 
he  might  recover  it  firom  them  by  action,  1 
Moore  k  Pay.  209.  The  plaintiff,  in  that 
case,  declared  specially,  but  it  should  seem  the 
common  counts,  for  mon^  lent,  had  and  re- 
ceived, and  account  stated,  would  have  sufficed. 
It  Is  not  necessary  to  aver  in  the  declaration, 
that  the  defendant  had  assets  at  the  time  of  the 
promise,  9  Geo.  94;  2  Saund.  137  c. — 1  Saund. 
210  n.  See  2  Cliit  Oen.  Pract  466,  467,  468 
499,  as  to  the  excellent  and  summary  remedy 
tax  apeouniary  legacy  in  the  court  of  Arches. 


(1)  SliUr  in  A>ie  York  and  P«iifuyliMifi<0,  where  the  action  is  ipvea  by  statute.     Bewit  v. 
^-t-^  2  Johns.  268.  Wikcn  v.  WOson^  8  Bimi.  669. 
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forbear  and  give  time  to  the  said  defendant  for  the  payment  of  the  said  Sam 
of  — L  for  upwards  of  six  montha  after  the  making  of  the  said  promise  and 
undertaking  of  the  said  defendant,  to  wit,  at,  &c.  {venue)  aforesaid  whereof 
the  said  de^ndant  afterwards,  to  wit.  on,  &c«  there  had  notice ;  and  thereby, 
and  according  to  the  tenor  and  effect  of  the  said  promise  and  undertaking,  he 
the  said  defendant  became  liable  to  pay  to  the  said  plaintiff  the  saicl  sum  <rf 
— /.  when  he  the  said  defendant  should  be  thereunto  afterwards  requested. — 
[Add  money  counts,  act  oimts  stated,  and  breach,] 


lOROOK- 

TBIBUnONS 

TO  PABTT 

WALLB. 

On  14  Geo. 
8.  0.  78.  8. 
41  (b),  for 
a  moiety  of 
theez> 
peoae  of 
pulling 
down  an 
old  wall 
and  build- 
ing a  par- 
ty-wall 
where  the 
two  build- 
ings were 
of  the  same 
rate  or 
olasB. 


XIV.  FOR  CONTRIBUTIONS  TO  PARTY-WALLS. 

For  that  whereas,  after  the  making  of  a  certain  act  of  parliament  made 
and  passed  in  the  fourteenth  year  of  the  reign  of  our  sovereign  lord  the  lata 


(6)  See  the  notes,  ante,  64;  Chit.  Col  Stat 
vol.  i.  127,  see  other  forms.  1  Wentw.  1S4;  8 
Id.  6S2,  and  post  It  should  senn  that  plain- 
tiff might  recover  on  the  common  count  for 
money  paid.  5  T. -R.  180.  8  X.  R.  602;  Comyn 
on  Cont  407. 

To  enable  the  plaintiff  to  reoorer  the  oontri- 
bution,  he  must  be  prepared  to  proTe,  that  in 
every  respect  his  proceedingt  have  been  rega- 
lar  within  the  Building  act.  14  Oea  8.  c.  78; 
10  East,  227.  But  the  formalities  as  to  notices 
&c.  required  bj  the  Act,  may  be  dispensed 
with  by  Mp*eement  between  the  parties,  5  T. 
B.  180;  Holt,  C.  N.  P.  821;  7  Taunt  168;  2 
Marsh.  486,  S.  C  In  Readay  v.  Barnard, 
June  8th,  1827,  K.  B.  at  Westminster,  Chit 
Col.  Stat  vol  L  129,  n.  g.  Lord  Tenterdea 
held  that  an  account  of  what  the  defendant  is 
liable  to  pay  must  be  delivered  to  him,  as  re- 
quired by  the  4l8t  section  of  the  Act;  but  that 
a  demand  was  only  essential  to  entitle  the 

Slaintiff  to  double  costs;  and  see,  as  to  the 
emand,  2  Tftunt  62.  The  Statute  requires  a 
three  months'  notice  of  action  to  entitle  plain- 
tiff to  double  costs.  In  1  Moo.  &  Mat  61,  it 
was  held,  that  an  account,  claiming  more  than 
the  sums  prescribed  by  the  act,  was  neverthe- 
less sufficient  But  it  seems  that  no  more  than 
such  prescribed  sum  can  be  recovered,  thoun^ 
the  price  of  brickwork  Js  much  higher.  The 
account  or  estimate  required  by  the  act  to  be 
eiven  in  ten  days  after  the  buildmg  of  the  wall, 
does  not  apply  to  the  case  of  a  new  wall  to  a 
house,  there  being  no  house  on  the  property 
adjoining  it,  but  only  where  an  old  wall  is  re- 
moved. 1  M.  &  P.  454;  4  Bingh.  551,  S.  C. 
In  the  former  case  it  suffices  to  giv^  in  the  ac- 
count in  a  reasonable  time,  which  is  a  quiestion 
for  the  Judge.     Id. 

As  to  the  pariy  liable,  as  observed  in  Chit 
Col.  Stat  voL  L  127,note(e)it  seems  to  have  been 
the  intention  of  the  legislature  to  throw  the 
burthen  on  the  lessees  of  building  leases,  b|y 
whom  the  value  of  the  estate  is  considerably 
improved,  and  who  afterwards  made  under- 
leases, reserving  improved  renU,  Southal  v, 
Leadbetter,  8  T.  R.  461;  that  is,  the  ^eslor 
highest  rentt  1  B.  &  P.  805;  and  to  make  tlM 


owner  of  the  improved  rtnl  and  not  of  the 
Improved  vcdue  liable.  2  B.  &  A.  467.  In 
case  of  a  lessor  at  a  rack  rent  (there  being  no 
other  person  entitled  to  any  other  kind  of 
rent)  he  is  liable  though  the  lessee  has  improv* 
ed  the  house  demised.  See  8  T.  R.  214.  8 
T.  R.  461.  And  a  tenant  who  rebuilds  a 
house  without  a  lease,  or  agreement  for  a 
lease,  and  in  so  doing  makes  use  of  the  par^ 
wall  of  the  adjoining  house,  cannot  be  sued 
for  half  the  cost  as  owner  of  the  improved 
rent,  though  the  house  was  worth  60/.  per  a«- 
num,  and  he  aftenrards,  in  consideration  of 
the  r&-building,  obtained  a  beneficial  lease  at 
the  low  ground  rent  of  less  than  seven  guineas 
per  annum.  6  Taunt  249.  So  where  the 
lesse  has  sold  his  term  for  a  large  sum  in  gross 
and  not  underlet,  the  original  lessor  is  still 
liable  to  pay  tlie  moiety.  8  T.  R.  458-  and 
it  seems  tiiat  the  dicta  ascribed  to  Oibbs,  0. 
J.  in  2  Marsh.  R.  846,  and  to  Lord  Kenyon* 
in  8  T.  B.  461,  are  not  law;  See  Chit  Cot 
Stat.  vol.  i.  128  n.— 2  B.  &  Aid.  467.  Where 
the  defendant  held  land  under  a  lease  from  J. 
S.  aitd  underlet  a  portion  of  it  at  an  advanced 
rentf  to  one  0.  who  built  thereon,  using  the 
party-wall  of  plaintiff,  it  was  held  the  defend- 
ant was  the  owner  of  the  improved  rent,  and 
liable  to  a  moiety  of  the  expense  of  buildin^A 
party-wall.  1  M.  &  P.  454;  4  Bing.  551,  a 
C.  IS  there  be  several  improved  rents  tha 
owner  of  the  highest  must  bear  the  expense, 
although  at  the  time  of  the  using  the  paKy- 
wall  his  interest  had  nearly  expired,  and  thera 
is  no  provision  in  the  act  for  dividing  the 
burtlien  between  the  owners  of  the  different 
improved  rents.     1  B.  <&  P.  805. 

A  tenant  who  means  to  recover  fi^om  hkl 
landlord  must  not  perform  the  work  himself. 
10  East,  227,  and  1  R.  &  M.  857,  and  in  ^ 
late  case  it  was  held  that  a  tenant  who  is  under 
a  covenant  to  repair  cannot  maintain  an  ao- 
tion  on  the  above  act.  against  his  landlord  for 
a  moiety  of  the  expense  of  building  a  party « 
wall,  which  being  out  of  repair  tlie  tenant 
pulled  down  and  rebuilt  at  the  joint  expense 
of  himeelf  and  the  occupier  of  an  a^joiniiig 
hooee  to  whom  he  had  given  the  notioe 


tnciAi  coninrs. 
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King  George  the  Third,  to  wit,  on  Ac.  a  certain  old  party-wall   had  heen  '°*  ^^' 
pulled  down,  and  a  certain  other  partj-wall  built  in   lieu  thereof,  by  and 
at  the  expense  of  the  said  plaintiff,  agreeably  to  the  directions  of  the  said 
Statute  between  a  certain  house  and  building  of  the  said  plaintiff,  situate 
and  being  in   the   parish  of,  Ac.  and  a  certain   other  building  adjoining 
thereto,  being  of  the  same  rate  or  class  of  building  as  the  said  house  and 
building  of  the  said  plaintiff;  and  the  said  defendant,  at  the  time  of  pull- 
ing  down   the   said    old  party-wall,    and  of   building  and    finishing  the 
said  new  party-wall,  was   the  owner  of  and  entitled  to  the  improved  rent  of 
the  said  house  and  building  so  adjoining  the  said  house  and  building  of  the 
said  plaintiff  as  aforesaid,  and  upon  that   occasion  the  said  defendant  then 
and  there  made  use  of  the  last-mentioned  party-wall  so  built  by  the  said 
plaintiff,  to  wit,  at  Ac.  (^ventie)  aforesaid,  by  means  whereof,  and  according  to 
the  tenor  and  effect  of  the  said  Statute  in  that  behalf,  the  said  defendant  then 
and  there  became  liable  to  reimburse  and  pay  to  the  said  plaintiff  a  certain 
sum  of  money,  to  wit,  the  sum  of  — /.  of  lawful  money  of  Great  Britain, 
being  a  moiety  of  the  expense  of  building  so  much  of  the  said  party-wall, 
so  built  by  the  said  plaintiff  as  aforesaid,  as  the  said  defendant  did  make  use 
of  as  aforesaid,  according  to  the  said  act,  together  with  the  like  proportional 
part  of  certain  other  expenses  which  were  necessary  to  the  pulling  down  of 
the  said  old  party-wall,  amounting  in  the  whole  to  a  large  sum  of  money,  to 
wit,  the  sum  of  — I.  of  like  lawful  money,  together  with  certain  other  rea- 
flcmable  expenses  of  shoring  up  the  said  house  and  building  of  the  said  de- 
fisndant,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  fur- 
ther sum  of  — / ;  and  being  so  liable,  he  the  said  defendant,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  {ve?iue) 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
to  pay  him  the  said  ^ums  of  money  when  he  the  said  defendant  should  be  there- 
unto afterwards  requested ;  and  the  said  plaintiff  further  says,  that  as  soon 
afl  conveniently  might  be,  and  within  ten  days  (c)  after  the  said  party-wall 
had  been  so  built  as  aforesaid,  to  wit,  on,  Ac.  he  the  said  plaintiff  so  being 
sach  first  builder  as  aforesaid,  did  leave  at  the  said  adjoining  house  and  build- 
ing of  the  said  defendant,  *to  wit,  at,  Ac.  {venue)  a  true  account  in  writing  [  *248  j 
(d),  of  the  number  of  rods  in  the  said  party-wall,  for  which  the  owner  of 
the  said  adjoining  building  was  liable  to  pay,  and  of  the  deduction  which  ' 
such  owner  was  entitled  to  make  thereout  on  account  of  such  materials,  in 
the  said  act  mentioned,  as  did  belong  to  the  said  adjoining  building,  and  an 
aeoount  of  such  other  expenses  so  incurred  as  aforesaid ;  and  the  said  plain- 
tiff afterwards,  and  upwards  of  twenty-one  days  before  the  commencement  of 
this  suit,  to  wit,  on,  Ac.  did  demand  {e)  of  the  said  defendant  payment  of 
the  said  sum  of  money  which  he  was  so  liable  to  pay  as  aforesaid,  to  wit,  at, 
fto.  {venue)  aforesaid.     [AM  indebittitus  count,  as  afite,  54,  or  post,  251 ; 
cUsofor  counts  for  work  and  labor ^  and  materials  foufid,  tnofief/ paid,  ac^ 
count  stated,  and  breach.'] 


reqoSzed  hj  ihe  Statute,  in  the  landlord's  name, 
but  without  his  authority.  1  R.  &  M.  C.  N. 
P.  867. 

A  general  covenant  to  repair  will  not  sub- 
ject a  tenant  to  pay  any  purt  of  the  expenaes 
of  a  party  wall  1  B.  &  P.  896;  8  T.  R.  214. 
■But  a  tenant  may  by  exprss  stipulation  be- 
come liable  to  such  contribution&  8  T.  R. 
696;  See  6  Taunt.  90. 


(c)  It  seems,  that  the  account  hi  such  ca^^ 
must  be  left  during  the  ten  days.  See  1 
M.  &  P.  464;  4  Bing.  651,  8.  C. 

(d)  An  account  must  be  delivered,  see  seo- 
tk>n  41  of  the  Act,  and  the  oases  supra,  as  to 
the  form  of  the  account,  ftc 

(e)  Such  demand  is  only  necessary  to  en- 
title the  pluntiff  to  double  cosU.  See  ante, 
247»note. 
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FOR  CON- 


TEIBUTI0N8  ^^^  ^^^  whcreas  heretofore,  to  wit,  on,  &c.  {day  of  defendant's  itsing  • 
TO  PABTY  ^^^^  tcall,  or  about  it)  the  plaintiff  was  lawfully  possessed  of  a  certain  piece 
WALLS.  or  pai'cel  of  ground  situated  within  the  weekly  bills  of  mortality,  to  wit,  in 
The  like  the  parish  of,  &c.  in  the  county  of  Middlesex,  and  at  his  own  expense  liad 
tberTwas  ^^^^^^  and  built  thereon,  a  certain  messuage  and  building,  and  had  erected  and 
00  old  built  a  certain  party-wall,  parcel  of  the  said  messuage  and  building  agree- 
party-wall  ably  to  the  directions  of  the  Statute  in  that  behalf  made  and  passed  in  the 
new'party-  f^^^^^^^^li  7^^^  ^f  ^^^  reign  of  our  sovereign  lord  the  late  King  George  the 
wal)  was  Third  :  And  whereas  also,  the  said  plaintiff  having  so  erected  and  built  the 
erected  gaid  messuage  and  building,  and  the  said  defendant  then  being  the  owner  and 
^''  occupier  of  a  certain  piece  or  parcel  of  ground  situate  within  the  weekly 

bills  of  mortality,  to  wit,  in  the  parish  aforesaid,  and  adjoining  to  the  snid 
messuage  and  building  so  erected  and  built  by  the  said  plaintiff,  and  abutting 
thereupon,  he  the  said  defendant  afterwards,  to  wit.  on  the  Siime  day  and  year 
aforesaid,  did  begin  to  erect  and  build,  and  did  erect  and  buiUl,  and  cause  and 
procure  to  be  erected  and  built  on  the  said  last-mentioned  piece  or  ptirccl  of 
land,  a  certain  messuage  or  building,  of  the  same  rate  or  class  of  building  as 
the  messuage  and  building  first  above  mentioned,  and  did,  for  the  purpose  of 
erecting  and  building  the  same,  cut  into  and  make  use  of  the  said  |>sirty-wall 
of  the  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid.  And  the  said  plaintiff  in 
&ct  says,  that  at  the  time  of  the  making  use  of  the  said  party-wall,  and  cut- 
ting into  the  same  by  the  said  defendant  as  aforesaid,  ihe  defvndunt  iras  the 
owner  of  and  entitled  to,  the  improved  rent  of  the  said  adjoininf/  btfilding^ 
so  erected  and  built  as  aforesaid,  to  wit,  at,  kc.  (venue)  aforcstiiil.  And  the 
said  plaintiff  further  says,  that  he  the  plaintiff  did,  as  soon  after  the  cutting 
into  and  using  the  said  party*wall  by  the  said  defendant  as  conveniently 
might  be,  to  wit,  on,  &c.  aforesaid,  at,  &c.  {venue)  aforesaid,  deliver  and 
cause  to  be  delivered  to  the  said  defendant,  a  true  account  in  writing  of  the 
number  of  rods  in  the  said  party-wall  so  cut  into  and  made  use  of  by  the  said 
defendant,  for  which  the  defendant,  as  owner  of  such  adjoininy  building  as 
aforesaid,  by  virtue  of  the  said  Statute,  was  liable  to  pay  to  the  said  plaintiff 
a  large  sum  of  money,  to  wit,  the  sum  of  100/.  (there  being  no  de<Iuctions 
to  be  made  thereout  for  old  materials  or  otherwise),  and  did  then  and  there 
demand  payment  thereof,  from  the  said  defendant ;  by  reason  whereof,  and  by 
force  of  the  Statute,  he  the  said  defendant  became  liable  to  pay  to  the  said 
plaintiff,  the  said  sum  of  100/1,  within  twenty-one  days  next  after  such  de- 
mand thereof  as  aforesaid.  And  the  said  plaintiff  further  says,  that  being  so 
liable,  the  said  defendant  did  afterwards,  to  wit,  on  the  day  and  year  hst 
aforesaid,  at,  &c.  {venue)  aforesaid,  undertake  and  faithfully  promise  the 
said  plaintiff  to  pay  him  the  said  sum  of  100/.  within  twenty-one  days  next 
after  such  demand  thereof  as  aforesaid.  Nevertheless  the  said  defendant,  not 
regarding  his  said  promise  )Bnd  undertaking,  did  not  nor  would  within  each 
twenty-one  days,  wbich  have  long  since  elapsed,  or  at  any  other  time,  pay  the 
said  plaintiff  the  said  sum  of  100/.,  or  any  part  thereof,  but  he  so  to  do  hath 
hitherto  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse,  to 
wit,  at,  &c.  {venue)  aforesaid. — \^Add  an  itut^iiedus  count  like  the  one  an^ 
te,  54,  or  post,  251,  the  common  mofiey  counts,  atul  account  stated^] 

nelike by      For  that  whereas,  before  and  at  the  time  of  the  making  of  the  indentures 
^m,  in     ^^  demise  hereinafter  mentioned,  and  after,  &c.  one  £.  F.  was  lawfully  po8- 

(/)  See  1  Moo.  &  Pfty.  454;  4  Bingh.  661,  S.  C— €ee  notes,  ante  247. 
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•gesscd  of  a  certain  piece  or  parcel  of  ground,  hereinafter  mentioned,  to  be  de-   ^^  ^^^' 
mised  to  the  said  plaintiff,  and  at  his  own  expense  had  erecte  I  and  built  a   ,.^  ^.j^y^^. 
eertain  messuage  or  tenement,  coach-house,  and  stables  upon  the  ground,  here-     walls. 
inafter  mentioned,  to  be  demised,  and  had  also  erected  and  built  a  certain  whom  the 
party-wall,  parcel  of  the  said  messuage  or  tenement,  and  according  to  the  fj^g^jj^*^..^^ 
fonn  of  the  Statute  in  such  case  made  and  provided,  to  wit,  at,  &c.   {venue)  ^vau  w.ia 
and  the  said  E.  F.  being  so  possessed  of  the  said  premises,  and  having  so  vested  iir 
built  and  erected  the  said  messuage  and  tenement  as  aforesaid,  upon  the  said  ^^J^^^^*^"'^ 
ground  as  aforesaid,  at  his  own  expense,  by  a  certain  indenture  made  on,  &c.  expenses  of 
(doie  of  lease) J  to  wit,  at,  &c.  (venue)  aforesaid,  between  the  said  E.  F.  pai-ty-wull 
sod  the  said  plaintiff,  and  after  reciting  that,  &c.  [here  set  out  the  indenture^  h^^cut^ 
90  far  as  it  relates  to  the  demise  to  the  plaintiff]  (as  by  the  said  indenture  iuto  (y) 
will  more  fully  and  at  large  appear)  ;  by  virtue  whereof,  he  the  said  plain- 
tiff afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {yetiue)  afore- 
said, entered  into  the  said  demised  premises,  with  the  appurtenances,  and  be- 
came and  was  thereof  possessed,  and  being  so  possessed  thereof,  he  the  said 
de'kiidant  afterwards,  to  wit,  on,  &c.  was  the  owner  and  occupier  of  a  certain 
piece  of  ground  adjoining  to  the  said  demised  premises  of  the  said  plaintiff, 
and  abuttino:  throughout  at  the  east  end  of  the  same ;  and  as  such  owner  and 
occupier  of  the  said  piece  and  parcel  of  ground,  did  there  erect  and  build, 
and  cause  and  procure  to  be  erected  and  built,  a  certain  tenement  of  the  said 
defendant,  and  did,  for  the  purpose  of  erecting  and  building  the  same,  cut 
vA  make  use  of  the  said  party- wall  of  the  said  plaintiff;  and  the  said  plain- 
tiff in  &ct  saith  that  at  the  time  of  the  making  use  of  the  said  party-wall, 
iffid  catting  into  the  same  by  the  said  defendant,  the  property  of  the  said  par- 
^-wall  was  vested  in  the  said  plaintiff,  by  virtue  of  the  said  indenture  of  de- 
mise, and  that  he,  the  said  defendant,  was  the  owner  of  and  entitled  to  the 
improved  rent  of  the  said  adjoining  building  so  erected  and  built  as  aforesaid, 
to  wit,  at,  &c,  {venue)  aforesaid ;  and  that  he  the  said  plaintiff  afterwards, 
and  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  did 
Giase  to  be  estimated  the  expense  of  building  of  so  much  of  the  said  party- 
wall  as  was  *made  use  of  by  the  said  defendant,  at  the  rate  of  — /.  by  the  l  *249  ] 
rod,  of  the  new  brick- work,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  there  being  no  deductions  to  be  made  thereout,  in  respect 
^  old  materials  or  otherwise,  and  that  the  said  expense,  estimated  at  the  said 
rate,  did  amount  to  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  of  lawful, 
kc  to  wit,  at,  &c.  {vetiue)  aforesaid,  whereof  the  said  defendant  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  there  had  notice.     And  the  said 
pkmtiff  avers,  that  he  the  said  plaintiff,  as  soon  after  the  cutting  into  and 
Dang  the  said  party- wall  by  the  said  defendant,  as  aforesaid,  as  conveniently 
might  be  (A),  to  wit,  on,  &c.  at,  &c.  {venue)  did  deliver  and  cause  to  be  de- 
livered to  the  said  defendant,  a  true  account,  in  writing,  of  the  number  of 
rods  in  such  party- wall  for  which  the  said  defendant,  as  such  owner  of  such 
idjonring  building  as  aforesaid,  was  liable  to  pay  to  the  said  plaintiff,  a  large 
wm  Off  money,  to  wit,  the  sum  of  — /.  according  to  the  form  of  the  said  Stat- 
ute, and  did  demand  (i)  payment  thereof  from  the  said  defendant,  to  wit,  at, 
Ac  {venue)  aforesaid ;  by  reason  whereof,  and  by  force  of  the  said  Statute, 
I     fte  said  defendant  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of 

ig)  See  notes  to  last  pirecedent    This  dee-  money  to  l>e  paid  to  the  party  at  toA*8€  expenu 

^     mtkn  vas  settled  by  an  eminent  Pleader  a  the  wall  was  built. 

ftebar.    Query,  whether  an  action  lies  by  the         (A)  As  to  this,  see  ante,  247,  n^e. 
mrtinnich  acaae,  aa  the  act  directs  the  (t)  As  to  this  demand,  see  anro,  247,  not* 

Vol.  n.  23 
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FOR  cox-  — /  within  twenty-one  days  next  after  such  demand  thereof  as  aforesaid ;  and 
^o°pIrtt  l>oiJ^g  so  liable,  he  the  said  defendant,  in  consideration  thereof,  afterwards,  to 
w\LU5.  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  undertook* 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said 
sum  of  — /.  within  twenty-one  days. next  after  such  demand  thereof  as  afore- 
said ;  nevertheless  the  said  defendant,  not  regarding  his  said  promise  and  un- 
dertaking so  by  him  made  as  aforesaid,  nor  the  said  Statute,  but  contriving 
and  intending,  did  not  pay  to  the  said  plaintiff  the  said  several  sums  of  mon- 
ey, or  either  of  them,  or  any  part  thereof,  within  the  said  space  of  twenty- 
one  days  next  after  such  respective  demands,  nor  hath  he  yet  paid  the  said 
several  sums  of  money,  or  either  of  them,  or  any  part  thereof,  to  the  said 
plaintiff,  although  often  requested  so  to  do,  but  to  pay  the  same,  or  any  port 
thereof,  hath  hitherto  altogether  refused,  and  still  doth  refuse,  to  wit,  at,  Ac. 
aforesaid. — [Secotid  cmtnt  same  as  the  firsts  only  stating  that  plaintiff  was 
I  *250  ]  ^possessed  under  a  demised  term^  from^  ^c.  Add  the  indebitatus  county 
as  ante,  54,  or  post,  251.] 

Tiie  like  by      For  that  whereas,  after  the  making  of  a  certain  act  of  parliament,  made  in 

r^^er  a*''  *®  ^^^^^  7^*'  ^^  ^^^  ^^^^  ^^  ^^^  ^^  Majesty  King  George  the  Third,  inti- 
nmiety  of  tuled,^"An  Act  for  theoetter  regulation  of  buildings  and  party- walls,  and 
the  expen-  for  the  more  effectually  preventing  mischiefe  by  fire,  within  the  cities  of  Lon- 
diiiff^a^"'*.'  ^^^  ^^^  Westminster,  and  the  liberties  thereof,  and  other  the  parishes,  pre- 
party-wail,  cincts,  and  places  within  the  weekly  bills  of  mortality^  the  parishes  of  St 
used  by  Mary-lc-bonc,  Paddington,  St.  Pancras,  and  St.  Luke  at  Chelsea,  in  the 
after1?Qith  ^^^^^7  ^^  Middlesex,  and  for  indemnifying,  under  certain  conditions,  build- 
er tcBtdtor.  ers,  and  other  persons,  against  the  penalties  to  which  they  are  or  may  be  lia- 
(^^  ble,  for  erecting  buildings  within  the  limits  aforesaid,  contrary  to  law;"  and 

in  the  life-time  of  the  said  E.  F.  to  wit,  on,  &c.  a  certain  party-wall  had 
been  built,  at  the  expense  of  the  said  E.  F.  agreeably  to  the  directions  of  the 
said  Statute,  between  a  certain  messuage  or  building,  situate  and  being  in, 
&c.  and  certain  ground,  then  also  situate  and  adjoining  the  said  party- wall; 
and  whereas  afterwards,  and  after  the  death  of  the  said  E.  F.  to  wit,  on,  &c. 
at,  &c.  {venue)  he  the  said  defendant,  being  then  and  there  the  owner,  and 
entitled  to  the  improved  rent  of  the  said  adjoining  ground,  did  cut  into  and 
mrke  use  of  the  said  party-wall  by  then  and  there  beginning  to  build,  and 
afterwards  building  against  the  same,  a  certain  messuage  or  building  of  the 
same  rate  or  class  of  building,  as  the  said  first-mentioned  messuage  or  dwell- 
ing-house ;  by  means  whereof  and  according  to  the  tenor  and  effect  of  the 
said  Statute  in  that  behalf,  he  the  said  defendant  then  and  there  became  lia- 
ble to  reimburse  and  pay  to  the  said  plaintifis,  as  executors  as  aforesaid,  a 
certain  sum  of  money,  to  wit,  the  sum  of  — /.  of  lawful  money  of  Great 
Britain,  being  one  moiety  of  the  expense  of  building  the  said  party- wall,  after 
the  rate,  in  the  said  Statute  mentioned ;  and  being  so  liable,  he  the  said  de- 
fendant, in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  {venue)  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintifl&,  as  executors,  as  aforesaid,  to  pay  to  them  the 
s  lid  sum  of  — l.  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested. 

I  *ZiA  ]  *And  whereas  also  the  said  defendant,  afterwards,  to  wit,  on,  <tc.  at,  &c. 
indcbUa-    (venue)  was  indebted  to  the  said  plaintifi,  as  executors  aforesaid,  in  the  sum 

tut  oount     ^  *^  ' 

{k)  See  notes,  ante,  64,  247 
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•  of  — i  of  li'-:e  lawful  money,  for  part  of  the  expense  of  building  a  certain  ^^^^^^^^ 
partj-wall,  before  then  built  at  the  expense  of  the  said  E.  F.  in  his  life-time  ^^  p^riy. 
agreeably  to  tlje  directions  of  the  said  Statute,  between  a  certain  messuage  or     walls. 
building,  situate  and  being  within  the  weekly  bills  of  mortality,  and  certain 
groond  there  also  situate  next  to  and  adjoining  the  said  last-mentioned  par- 
ty-wall, and  which  said  last-mentioned  party-wall  had  before  then  been  cut  in- 
to and  made  use  of  by  the  said  defendant,  who  before   and   at  the   time 
of  cuttincr  into  and  making  use  of  the  same,  was  the  owner  of,  and  per- 
son entitled   to   the   improved   rent  of  such   last-mentioned   ground,  and 
ixong  so  indebted,  &c.  undertook,  Ac. — [Add  common  counts  as  directed 
ante,  218.] 


XV.  TO  PAY  MONEY  FOR  FORBEAKANCE  TO  DEFENDANT. 

.  For  that  whereas  before  the  making  of  the  promise  and  undertaking  of 
die  said  defendant  hereinafter  next  mentioned,  ^a  certain  action  had  been 
commenced  and  prosecuted  by  and  at  the  suit  of  the  said  plaintiff  against 
the  said  defendant,  in  the  court  of  our  said  lord  the  now  King,  before  the 
king  himself,  (m),  (or  if  in  C,  P.  say  *'in  the  court  of  our  lord  the  king, 
before  his  Majesty's  justices  of  the  bench  at  Westminster,")  for  the  recovery 
•f  a  certain  sum  of  money,  to  wit,  the  sum  of  — I,  then  and  at  the  time  of 
the  making  of  the  promise  and  undertaking  of  the  said  defendant  hereinafter 
next  mentioned,  due  and  owing  from  the  said  defendant  to  the  said  plain- 
tiff And  which  said  action,  at  the  time  of  the  making  of  the  said  promise 
and  undertaking  of  the  said  defendant,  hereinafter  next  mentioned,  was 
depending  in  the  said  court,  to  wit,  at,  &c.  {veiiue)  thereupon  heretofore, 
to  wit,  on,  &c.  {day  of  promise,  or  about  it)  at,  Ac.  aforesaid,  in 
consideration  of  the  premises,  and  that  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  would  {n)  cease  to  prosecute  the  sjiid  ao- 


TO  PAY 
NONISY  FOB 
FORBEAR- 
ANCE TO 
DEFEND- 
AKT. 

On  a  pro- 
mise to  pay 
the  eosta  of 
an  action 
within  a 
-week,  in 
considera- 
tion of 
phuutiff 

proceed- 
ings (/). 

[  *2o2  ] 


(7)  8e«  hrmsy  Plead.  A.  95,  127.  See  a 
fcm,  ADte,  246,  against  an  executor,  on  his 
waniiee  to  poy  a  legacy  in  consideration  of  for- 
bcuinee.  Forbeannce  to  sue  is  a  good  con- 
■doation  tor  a  promise  where  it  is  absolute 
flsly,  Cro.  Jao.  688;  or  for  a  definite  portion  of 
line,  Cro.  Jac  47;  or  a  reasonable  time,  1 
loQ.  Abr.  24,  pL  83;  forbearance  Ibr  a  title,  1 
Kril  Abr.  23,  pL  6;  or  for  some  time,  id.  pL 
%,  is  not  sufficient.  Forbearance  to  sue  seems 
•■  iDsoffieieDtcoDaderation,  unless  a  right  of 
iction  be  known  to  hare  existed,  4  East,  456; 
1  New.  Bep.  172. 

AflBompait  in  consideration  that  the  phuntiff, 
it  the  request  of  the  defendant,  iMnUd  eoruent 
tosoapend  proceeding  against  A.  On  a  cog- 
Bont,  defimdant  promised  to  pay  SOL  on  ac- 
floont  of  the  debt  (for  which  the  cognovit  was 
Crren)  on  the  1st  of  April  then  next  Aver- 
B4at  that  the  plaintiff  did  suspend  the  pro- 
eeeimg^  on  the  cognovit.  The  plaintiff,  at  the 
trial  proved  the  following  agreement  in  writ- 
ing i—"  The  plaintiff  having  at  my  regueit 
rmtnted  to  suspend  proceedings  against  A.  I 
4a hereby,  in  oonaderation  thereof,  personally 

to  pay  30/.  on  acgouut  of  the  debt,  on 


the  1st  day  of  April  next :  "  held,  that  as  the 
request  must  have  preceded  the  consent  to  sus- 
pend proceedings,  the  contract  might  be  de- 
clared on  as  an  executory  contract,  and,  conse- 
quently that  there  was  no  variance.  Se- 
condly, that  the  consideration  for  the  promise 
was  sufficient,  because  it  roust  be  taken  as  a 
consent  to  suspend  proceedings,  at  least  until 
the  Ist  of  April.  Thirdly,  that  after  verdict, 
the  averment  that  plaintiff  had  suspended 
proceedings  without  specifying  for  what  period 
was  sufficient  7  Bar  &  Ores.  423;  1  M.  &  R. 
708.  S.  C.  It  IS  not  necessary  to  state  the 
subject-matter  of  the  debt.  Com.  Dig.  Action 
on  the  case  on  •tfMtiAr/tti/.  F.  8  H.  8;  Hub. 
18.  Though  it  must  be  shown  that  there  was 
some  cause  of  action  against  the  defeii  Uut,  or 
some  other  person,  4  East,  455;  1  N  'w  Ro*^. 
172;  4  Taunt  177.    Post,  858,  note. 

(Ai)  The  court  must  be  accurately  desoribed, 
8  M.  &  S.  166. 

(n)  When  it  suffices  to  declare  on  an  execu 
tory  consideration,  ihough  the  contraot  was  in 
its  terms  on  an  executed  consideration,  see  7 
Bar.  &  Cres.  428.  1  Moo.  &  Ry.  708,  S.   C 
Ante,  251,  note. 
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DECLARATIONS    IN    ASSUMPSIT. 


FOEBBAB- 
ANCE  TO 
DEFEND- 
ANT. 


TO  PAT  MO-  tion,  and  would  stay  all  further  proceedings  therein  (1),  he  the  said  defend- 
ant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
pay  the  costs  of  commencing  and  prosecuting  the  said  action,  in  a  week  then 
next  following.  And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendant,  did  then  and  there  coasc  (o) 
to  prosecute  the  said  action,  and  hath  thence  hitherto  stayed  all  further  pro- 
ceedings therein  ;  and  that  the  costs  of  commencing  and  prosecuting  the  said 
action  amounted  to  a  large  sum  of  money,  to  wit,  tlie  sum  of  — /.  {slate 
enough)  of  lawful  money  of  Great  Britain,  whereof  the  said  defendant  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  ha^l  notice. 
And  although  a  week  from  the  time  of  the  making  the  said  promise  and  un- 
dertaking of  the  said  defendant  hath  long  since  elapsed,  to  wit,  at,  &c. 
(t?c«2/.e)  aforesaid;  yet  the  said  defendant,  not  regarding  the  said  promise 
and  undertaking,  but  contriving  and  intending  to  deceive  and  defraud  the 
said  plaintiflF  in  this  resix)ct,  hath  not  as  yet  piiid  the  said  costs  of  commenc- 
ing and  prosecuting  tlic  said  action,  or»  any  part  thereof,  (although  he  the 
said  defendant  afterwards,  and  after  the  expiration  of  a  week  from  the  time 
of  making  his  said  promise  and  undertaking,  to  wit,  on,  &c.  {any  day  be* 
fore  the  title  of  declaration)  at  &c.  aforesaid,  was  requested  by  the  said 
plaintiff  so  to  do.)  But  he  so  to  do  hath  hitherto  wholly  neglected  and  re- 
fused, and  still  doth  neglect  and  refuse,  to  wit,  at,  &c.  (i^emie)  aforesaid. — 
[If  any  doubt  as  to  the  exact  nature  of  the  p?'omise,  add  another  or  more 
special  counts  accordingly.  Add  a  count  on  the  original  debt — 7noney 
paid — the  account  stated— <ind  the  usual  b:each  applicable  to  those 
counts  o?ily,] 


TO  PAT  BIO- 
KET  FOB 
FORBEAR- 
ANCE TO 

THIRD 
PERSONS. 

On  a  pro- 
mise to 
pay  the 
debt  of  a 
third  per- 
^^0Il  in  con- 
sideration 
of  forbear- 
ance (p). 


XVL  TO  PAY  MONEY  FOR  FORBEARANCE  TO  THIRD 

PERSONS. 

For  that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of  the 
promise  and  undertaking  of  the  said  defendant  hereinafter  next-mentioned, 
was  indebted  to  the  said  plaintiff  in  a  certain  sum  of  money,  to  wit,  the  sum 
of  — /.  ^(state  enough)  of  lawful  money  of  Great  Britain  {q)  to  wit,  at, 


(o)  See  id. 

{p)  Observe  the  notes  to  the  preceding  form. 
See  forma,  Morg.  152.  1G6;  Plead.  A.  129; 
Rob.  Ent.  100—2  Went  405,  &c.  and  Index 
to  ditto.  See  also  post,  814,  precedent  for  dec- 
laration on  guarantee  for  goods  sold. 

The  mere  promise  of  a  third  person  to  pay 
the  debt  of  another,  without  a  stipulation  by 
r  *253  1  ^^®  plaintiff  to  forbear,  or  some  other  new  con- 
■^  sidei-ation,  is  not  valid,  1  Saund.  211  a;  Com. 
Dig.  Action  on  the  case  on  Assumpsit,  B.  1, 
2.  The  promise  of  an  heir  who  has  no  assets 
by  descent,  to  pay  the  debt  of  his  ancestor  in 
consideration  of  Yorbearance,  is  not  binding. 
(2  Saund.  137;  Com.  Dig.  Action  of  Assump- 
iitf  F.  8,  —  4  East,  445;  {Sed  vide,  4  Johns. 
Rep;  287,  280,)  see  the  form  of  declaring 
against  an  heir,  2  Saund  135) ;  but  a  promise 
by  an  executor,  in  consideration  of  forbearance, 
is  valid,  though  he  have  no  assets  at  the  time, 
because  by  the  forliearance  the  plaintiff  is  pro- 
eluded  ftx>m  obtaining  judgment  of  assets, 
quando  acciderini,  2  Saund.  187;  Ante,  245, 


notes;  and  see  a  form,  ante,  245.  See  form 
of  declaration  by  baix>n  and  feme  on  promise 
to  render  third  pei*son  or  pay  debt,  4  B.  & 
Adolph.  730;  and  a  doclai-atiou  on  a  promise  to 
pay  a  larger  sum  than  debt,  in  consideration 
of  plaintiff 's  forbearing  to  execute  fi.  J'a. 
against  a  third  pei-son,  Smith  v.  Alijar^\  B. 
&  Add.  60C;  nnd  sec  Chit.  jun.  Cent.  L'ed.  1«0; 
and  see  a  declaration  on  a  promise  to  gi^e  a 
note  on  plaintiff  *s  discharging  a  debtor  out  cf 
custody,  5  B.  &  A.  848. 

As  to  what  is,  or  is  not  a  collateml  promise 
within  the  Statute,  see  8  Cliit.  Com.  I^w,  318 
to  822;  1  Chit.  Col.  Stat.  SG'J;  1  B.  &  A.21»7. 

{q)  It  is  not  necessary  to  state  the  subject- 
matter  of  the  debt,  though  some  demand  recov- 
erable at  law  or  in  equitv,  must  be  statctl,  4 
Taunt.  117;  Ante,  251, 'n.  (/).  It  is  better 
not  to  state  it  with  unneccssjiry  particularity. 
Pcake'sRcp.  110. — Though  a  largor  Fum  be 
stated  under  a  videlicet  to  be  duo,  it  ncetl  not 

be  proved,  8  Taunt.  107 2  J.  B  Mooi-c,  IH, 

S.  C. 


(1)  It  is  unnecessary  to  allege  that  the  pUintiff  promised  to  forbear.     10  Masa.  280, 2S7. 
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&c.  (vemie) ;  and  thereapon  heretofore,  to  wit,  on,  &c.   {day  of  guarantee  to  pat  wo- 
or  aho%U  ii)  at,  A'c.  in  consideration  of  the  premises,  and  that  the  said  plain-  p^YbrIuu. 
tiC  at  the  special  instance  and  request  of  the  said  defendant,  would  (r)  for-   axce  to 
bear  aad  give  time  to  the  said  E.  F.  for  the  payment  of  the  sum  of  money     third 

antil  the day  of  (1 )  {let  this  agree  with  the  consideration)  (r),    ^™^*'*" 

he  the  said  defendant  undertook^  and  then  and  there  faithfully  promised  {s) 
the  SAiil  plaintiff  to  pay  him  the  said  sum  of — /.  on,  &g,  {let  this  agree  with 
the  promise.)  And  the  said  plaintiff  avers  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendant,  so  made  as  aforesaid,  did  for- 
bear and  give  time  to  the  said  E.  F.  for  the  payment  of  the  said  sum  of 

money,  until  the  said day  of {let  this  agree  with  the  cojisidera- 

tion,  to  wit.  at,  &c.  {venve)  aforesaid ;  but  that  the  said  E.  F.  although  he  was 
afterwards,  to  wit,  on,  Ac  {nvy  day  before  title  of  declaration)  at,  &c.  {venue) 
aforesaid,  requested  {t)  by  the  said  plaintiff  so  to  do,  hath  not  as  yet  paid  {u) 
the  said  sum  of  money,  or  any  part  thereof,  to  the  said  plaintiff,  but  hath 
hiUierto  wholly  neglected  and  refused  so  to  do ;  whereof  the  &aid  defendant, 
aftenrards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had  notice,  and 
thereby  and  according  to  the  tenor  and  effect  of  his  said  promise  and  under- 
t^ng,  he  the  said  defendant  became  liable  to  pay  the  said  plaintiff  the  said 
sam  of  money  on  the  said day  of  to  wit,  at,  &c.  {vefiue)  afore- 

said.— [If  there  be  any  doubt  as  to  t/te  meaning  of  the  guarantee,  let 
one  cmint  follow  the  very  words  of  it,  and  add  another  count,  statiny  the 
siAsiance  of  it. — Add  an  account  stated  and  breach.^ 


For  that  whereas  before  the  making  of  the  said  distress  hereinafter  next 
mentioned,  one  J.  S.  held,  occupied  and  enjoyed  certain  premises,  with  the^ 
appurtenances,  as  tenant  thereof  to  the  said  plaintiff,  by  virtue  of  a  certain  de- 
mise thereof  before  then  made,  at  a  certain  rent,  to  wit,  the  rent  of  {201.)  pe?' 
annum,  to  wit,  at,  &c.  {venue)  and  because  a  certain  sum  of  money,  to  wit, 
the  sum  of  lOL  of  the  aforesaid  rent,  at  the  time  of  making  the  distress  here- 
inafter mentioned,  waa  then  and  there  due  and  owing  from  the  said  J.  S.  to 
the  said  plaintiff,  he  the  said  plaintiff,  during  the  said  tenancy,  and  before  the 
making  of  the  promise  and  undertaking  of  the  said  defendant,  hereinafter 


(r)  See  7  B.  &  a  423;  1  M.  &  R.  708,  S. 
C    Ante,  251,  n. 

(s)  llioagh  the  promise  must,  under  the 
lait  23  Cir.  2.  c.  s.  4,  be  in  writing,  and  the 
whole  conaderation  must  be  stat^  in  such 
WTTtJag.aee  4  B.  &  A.  595.  6  East,  10;  6 
J.  B.  Moore.  86;  it  need  not  be  so  stated  in  the 
dechntion,  1  Saond.  276,  n.   1.      See  Bing 

(0  From  Cra  Jac.  500;  Cro.  Elii.  85,  91; 
2  Hbl  Bla.  131.  It  seems  necessary  to  aver 
tiuBnqii£8t  Sed  quare^  and  see  1  Stra.  88, 
^  If  il  be  not  necessary  to  stite  it,  the  state- 
m«»t¥Tn  not  require  to  be  proved,  see  Plowd. 

i«)  It  should  seem,    fh>m   1   Sid.  178;  2 

"*  7^,  L  15,  that  this  averment  of  the  non- 

pxj^MQt  by  the    principal    is    unuceessary, 

^  that  it  suffices  to  aver  merely  a  non- 


payment by  the  defendant. 

(«?)  A  promise  of  this  nature,  whether  the 
distress  was  begun  or  not,  is  not  within  the 
Statute  of  fhiuJs,  and  nce»l  not  be  in  writing, 
3  Burr.  1886.  2  Wills.  308,  S.  C;  and  sec  4 
Taunt.  117;  3  Esp.  86.  As  to  what  is  a  suf- 
ficient commencement  of  a  distress,  sec  5  Bingh. 
10.  8  B.  &  Ores.  456;  (and  aee  &  declaration 
on  a  promise  that  in  consideration  plaintiff 
would  give  up  his  lien  on  goods  for  debt  of 
third  person,  defendant  promised  to  pay  debt. 
Clancy  v.  Piggot^  4  Nev.  &  M.  406,  On  a 
promise  that  in  consideration  that  plaintiff 
would  withdraw  distress  mjide  on  effects  of  a 
bankrupt,  defendant  being  his  assignee,  pi*om-. 
isod  that  the  amount  of  distress  should  be  paid 
to  pi  lintiff  out  of  the  produce  of  the  same  ef- 
fiwts  distrained  on.  Stevens  v.  Pell,  4  Tyr. 
6;  and  see  pleas  and  law,  id.) 


On  a  pro- 
mise, that 
if  plaintiff 
would 
withdraw 
distress  for 
rent  on  the 
goods  of  a 
third  per- 
son, de- 
fendant 
would  pay 
the  rent 
{w). 


O)  In  a  declaration  on  a  promise  to  pay,  in  consideration  that  the  plaintiff  woqM  forbear  to 
**»*her,  it  is  sufficient  to  state  that  other  to  be  indebted,  without  averring  that  the  debt  was 
'  ¥«79bto.   Jones  v.  Potter.  5  Serg,  &  fkwle,  510. 
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last-mentioned,  to  vitjOn,  &c.  {day  of  distress^  or  about  ii,)  to  wit,  at,  &c. 
^^sBA^  (re77t/e)  took  and  distrained  divers  goods  and  chattels  of  the  said  J.  S.  then 
▲KCfi  TO   being  in  and  upon  the  said  demised  premises,  as  a  distress  for  the  said  sum  of 
^^^     money,  to  wit,  the  said  sum  of  10/,,  so  then  due  and  owing  to  the  said  plain- 
tiff as  aforesaid,  and  the  said  plaintiff  then  intended,  after  the  expiration  of 
five  days  after  the  making  of  the  said  distress,  to  sell  the  said  distress,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and   provided,  &c. 
whereof  the  said  defendant  then  and  there  had  notice  ;  and  thereupon,  here- 
tofore, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  in  consiileration 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  defendant,  would 
withdraw  the  •  said  distress,  and   forbear  to  proceed  on  such  distress,  he  the 
said  defendant  undertook  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  sum  of  10/.  in  one  month  then  next  following — 
(/e/  this  be  according  to  the  promise,)   And  the  said  plaintiff  avers,  that  be, 
confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  did  then 
and  there  withdraw  the  said  distress,  and  forbear  to  proceed  in  such  distress, 
and  hath  tlience  hitherto  forborne  to  proceed  on  the  same,  to  wit,  at,  &e. 
{venue.)     And  although  a  month  from  the  making  of  the  said  promise  and 
undertaking  hath  long  since  elapsed,  and  although  the  said  J.  S.  afterwards, 
to  wit,  on,  Ac.  (any  day  before  the  title  of  the  declaration)  at,  Ac.  {venue) 
aforesaid,  was  requested  {x)  by  the  said  plaintiff  to  pay  him  the  said  sam  of 
1,0/.,  yet  the  same  still  wholly  remains  due  and  unpaid  by  him,  of  all  which 
said  premises  the  said  defendant  then  and  there  had  notice.      Nevertheless, 
the  said  defendant  not  regarding  his  said  promise  and  undertaking,  but  con- 
triving and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf, 
hath  not  paid  to  the  said  plaintiff  the  said  sum  of  10/.  or  any  part  thereof, 
and  the  said  sum  of  10/.  still  remains  wholly  due  and  unpaid  to  the  said 
plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  another  count  more  gen- 
eralj  depending  on  the  nature  of  the  agreement^  and  commencing  at  once 
with  the  statement  of  plaintiff^ s  having  distrained^  vnthout  stating  the 
terms  of  tenancy.    If  there  be  any  doubt  as  to  the  distress  having  been 
actucUly  commenced,  merely  state  defendant's  intention  to  distrain^  and 
thai  defendant  promised  to  pay  the  rent  if  he  would  forbear  doing  so. — 
Add  counts  for  money  paid^  had  and  received^  account^  and  breach  appli- 
cable thereto.] 


[  *254  ]  *;XVIL  TO  PAY  MONEY  IN  CONSIDERATION  OF  MARRIAGE. 


TO  PAY  M0« 
KEY  IN 

CONSIDEIIA 
TIOM  OF 

MARRIAGB. 

On  a  pro- 
mise to  pay 
200/.  if 
plamtiff 
would  mar- 
ly a  girl 

(y) 


For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  promise,  or  about 
it)  at,  &c.  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant,  would  marry  one  E.  F.  he  the  said  defendant 
undertook  and  faithfully  promised  the  said  plaintiff  to  pay  him  the  sum  of 
— /.  of  lawful  money  of  Qreat  Britain,  whenever  after  such  marriage  ho  the 


(x)  This  request  does  not  seem  neocsso^. 

(y)  See  other  fbrms,  2  Wentw.  491,  2.  1 
Mod.  Ent  128;  PL  A.  61,  187;  Morg.  148. 
And  see  form  of  declarations  on  mutual  prom- 
ises to  marry,  post,  821;  2  Wentw.  487,  8,  9. 
PL  A.  47, 99;  2  Rich.  C.  P.  128;  1  Sid.  180. 

When  action  lie$, — An  action  will  lie  on 
A  contract  or  promise  to  pay  money  in  conside- 


ration of  marriage,  Cro.  Ells.  68.  If  Uic  prom- 
ise be  to  pay  20  French  pieces,  it  is  sufiicientlY 
certain,  and  shall  be  intended  to  mean  Frcnia 
crowns,  Cro.  Car.  194.  So  if  it  be  to  pay 
100/.  at  a  time  to  come,  and  in  the  mean  time, 
after  the  rate  of  8/.  the  promise  is  good  oikI 
not  usurious.  1  Yin.  Ah.  297,  pi.  15;  2  SiiL 
116,  8.  P.    So  if  a  man  promises  another,  m 
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sud  defendant  should  be  thereunto  requested ;  and  the  said  plaintiff  in  fact  "^  ^^^  ^^ 
saiih,  that  he,  confiding  in  the  said  promise  aiid  undertaking  of  the  said  dc-  consideua^ 
feodant,  afterwards,  to  wit,  on,  ke,  at,  &c.  aforesaid  {z)  did  marry  the  said    tion  of 
E.  F.  whereof  the  said  defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  mabeiagb. 
had  notice ;  yet  the  said  defendant,  not  regarding  his  said  promise  and  un- 
dertaking 80  by  him  in  manner  and  form  aforesaid  made,  but  contriving  and 
craftily  and  subtly  intending  to  deceive  and  defraud  the  said  plaintiff  in  this 
'   respect,  hath  not  yet  paid  the  said  sum  of  money,  or  any  part  thereof,  to  the 
ittid  plaintiff  although  he  the  said  dei^ndant,  afterwards,  to  wit,  on,  &g.  and 
ociientimes  afterwards,  to  wit,  at,  &c.  was  requested  by  the  said  "^^plaintiff  to  [  ^^255  ] 
pay  him  the  same,  but  the  said  defendant,  to  pay  the  samo^  or  any  part 
thereof  to  the  said  plaintiff,  hath  hitherto  wholly  refused,  and  still  doth  re- 
fiae,  to  wit,  at,  &c.  aforesaid.     And  whereas  also,  afterwards,  to  wit,  on  the  Second 
day  and  year  first  above  mentioned,  at,  &c.  aforesaid,  in  consideration  that  p^"^[J^ 
the  said  pkintiff  at  the  like  special  instance  and  request  of  the  ^id  defend-  reasonable 
ant,  would  marry  the  said   E.  F.  he  the  said  defendant  undertook,  and  time, 
then  and  there  faithfiiUy  promised  the  said  plaintiff,  within  a  reasonable 
time  after  such  marriage  should  have  taken  place,  to  pay  unto  him  the 
nid  plaintiff   the    sum    of — L   of   like    lawful    money ;    and    the    said 
plaintiff  in  fact  says,  that  he,  confiding  in  the  said  last-mentioned  pro- 
ttiae  and  undertaking  of  the  said  defencuuit,  afterwards,  to  wit,  on,  &c.  at, 
&c.  aforesaid,  did  marry  the  said  E.  F.  whereof  the  said  defendant  afterwards, 
to  wit,  on,  &c.  at,  &;c.  aforesaid,  had  notice ;  yet  the  said  defendant,  not  re- 
ceding his  said  last-mentioned  promise  and  undertaking,  but  contriving  and 
naodalently  latending,  craftily  and  subtly  to  deceive  and  defraud  the  said 
phintiff  in  this  respect,  hath  not  yet  paid  the  said  last-mentioned  sum  of 
moDey,  or  any  part  thereof  to  the  said  plaintiff,  although  a  reasonable  time 
for  that  purpose  since  the  said  last-mentioned  marriage  so  took  eflect  as 
aioresaid,  hath  long  since  elapsed ;  and  although  the  said  defendant  afterwards, 
to  wit  on,  &c.  last  aforesaid,  and  oftientimes  aft^erwards,  at,  &c.  aforesaid,  was 
reqaested  by  the  said  plaintiff  to  pay  him  the  same,  but  the  said  defendant,  to 
pay  the  same  or  any  part  thereof  hath  hitherto  wholly  refused,  and  still  doth 
Tfhee,  to  wit,   at,  &c.  aforesaid. — Another  count  may  be  added  upon  an 
executed  consideratioti.} 


tOBadeniwD.  of  his  marrying  his  daiughter,  to 
litre  him  aa  much  as  ho  should  give  to  any  of 
hbdMghters,  and  afterwards  dies,  leaving  an- 
^^a  of  his  daughters  a  sum  of  money,  nn-ac- 
^  Trs  against  his  administmtor  or  executor, 
I  Bubt  248.     1  Vin.  Abr.  287.  pi.  8. 

A  promise  hy  a  Ihther  aUer  his  daughter's 
■smij^,  to  pay  a  sum  of  money  to  her  hus- 
k«^, ii  a  g^xxi  promise,  2  Leon.  Ill;  Cro. 
Bii.  W.  See  also  Dyer,  272  b.  pi.  82  in  mar- 
gu>»  A  pn»mise  by  a  man  to  pay  a  woman  a 
•on  of  money  if  he  marry  any  body  but  her- 
«it  ts  ccmsi-lered  a  restraint  upon  mnrriage, 
•nd  theref«>re  void,  5  Burr,  2z25.  Upon  a 
ffWBae  to  a  Ckther  to  give  a  sum  of  money 
*ttii  his  in^hter  in  marriage,  the  daughter 
■ay  h%vc  the  action,  for  she  is  the  meritorious 
««ae  of  action.  Bull,  Ni.  Pri.  188.  Promises 
te  pay  money  in  consaderation  of  marriage, 
■Mt  be  in  writing,  by  the  Statute  of  Frauds. 
29  Gv.  2.  c  8,  s.  4.  But  mutual  promises  to 
*«Ty  are  not  within  the  provinons  of  this  act, 
Btia.  84;  aee  1  Chit   ColL  Stat    871,  n.  (/). 


Letters  from  parents  or  persons  standing  in 
loco  parentiSf  containing  promises  of  provis- 
ions in  consideration  of  marriage,  if  explicit  in 
their  terms,  have  been  held  to  satisfy  the  St:it- 
ute,  2  Vent  861;  2  Pre.  Ch.  560;  2  Vcm.  600, 
602. 

Form  of  Declaration. — An  inducement  of 
a  discourse  having  taken  place  respecting  the 
marriage  is  unnecessary,  and  is  usually  omit- 
ted in  modem  pleadings;  a  promise  to  the 
plaintiff  must  be  shown  in  express  torms;  an 
allegiit 'on  that  the  defendant  assei-tcJ  and  pub- 
lished that  he  would  give  100/.  to  whoever 
should  marry  liis  dnugjitcr  is  too  indefinite  ami 
uncertain,  1  Roll.  Ab.  6  M.  pi.  1.  Noy.  11, 
Cro.  Jac.  4.  The  mamage  noc<l  not  be  stateti 
to  have  taken  place,  ad  instantium.  defendeniitt 
for  that  will  be  intended,  Cro.  Car.  194.  //t- 
debitatut  assumpsit,  will  not  lie,  1  Vent.  268. 

{z)  The  words  "  at  the  special  instance  and 
request  of  the  defendant*'  arc  unnecessary 
here,  Cro.  Car.  194. 
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TO  PAY  MO- 
KEY  FOB 
HRB  VICES. 


*XVm.  TO  PAY  MONEY  FOR  SFRVICES,  &e. 


For  that  whereas  heretofore,  to  wit,  on,  &c.  (cfay  of  retainer  or  about  it) 

at,  &c.  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 

request  of  the  said  defendant,  would  enter  into  the  service  of  the  said  defend- 

Special       ant,  as  an  hired  servant,  and  serve  the  said  defendant  in  that  capacity,  he 

board  wiv-  *^®  ^^^^^  defendant  undertook,  and  then  and  there  fitithfully  promised  the 

gcs  as  an     said  plaintiff,  during  the  continuance  of  such  service  and  eniplojraent,  to 

hired  8erv-  pay  him  the  said  plaintiff  for  such  service  certain  wages,  after  the  rate  of — /. 

W'      jy^^  annum,  and  certain  board  wages  for  his  support  and  maintenance  during 

such  service,  after  the  rate  of shillings  per  week ;  and  the  said  pkin- 

tiff  avers,  that  he,  confiding  in  the  said  promise,  and  undertaking  of  the  said 
defendant,  did  afterwards,  to  wit,  on,  &c.  aforesaid,  enter  into  the  service  of 
the  said  defendant,  and  served  the  said  defendant  in  the  capacity  aforesaid  for 

a  long  space  of  time,  to  wit,  for  the  space  of weeks  then  next  following, 

and  that  the  hoard  wages  of  the  said  plaintiff  during  the  time  aforesaid,  and 
,  after  the  rate  aforesaid,  amounted  to  a  large  sum  of  money,  to  wit,  the  sum« 
of  — /.,  whereof  the  said  defendant  afterwards,  to  wit,  on,  4;c.  {any  day  be- 
fore title  of  declaration)  at,  &c.  aforesaid,  had  notice. — [Add  the  common 
coxmt  for  wages,  as  ant^,  65,  and  counts  for  work  and  labor,  money  paid, 
account  stated,  and  breach.] 

[  *257  ]  For  that  whereas^  before  and  at  the  time  of  the  making  the  promise  and 
Fcr  a  re-  undertaking  of  the  said  defendant  hereinafter  *next  mentioned,  he  the  said 
7^^d  *t^  defendant  was  one  of  the  bailiffs  of  the  sheriff  of  Middlesex,  to  wit,  at,  &c. 
vertised  he  ^^^  whereas  also  before  the  time  of  the  making  of  the  said  promise  and  un- 
would  give,  dertaking,  one  E.  F.  had  been  arrested,  and  was  in  custody  of  the  said  de- 
in  conside-  fondant  as  such  bailiff  as  aforesaid,  for  debt,  to  wit,  at,  &c.  And  whereas 
any  per-  ^Iso  before  the  time  of  the  making  of  the  said  promise  and  undertaking,  the 
8on»3  said  E.  F.  had  escaped  out  of  the  custody  of  the  said  defendant,  so  being 

retiking  g^^|^  bailiff  as  aforesaid,  and  the  said  defendant  was  desirous  of  apprehending 
escaped  out  ^^^  retaking  the  said  E.  F.  to  wit,  at,  &c.  aforesaid  ;  and  thereupon,  after- 
of  his  ens-  wards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  in  consideration  that  any  person  (c) 
t<Hiy  (^)-     would  apprehend  the  said  E.  F.  or  by  any  private  informatiouj  or  otherwise, 


(a)  See  precedents  Ibr  wages,  Thomp.  Ent 
22;  PL  A.  49;  8  Burr.  1778;  1  Saund.  264; 
2  Id.  346;  4  East,  546;  4  Esp.  Rep.  75;  7  T. 
R.  241;  2  B.  &  P.  116.  As  to  recovery  of 
wages  and  remuneration  in  general,  see  Bac. 
Ab.  tit.  Master  and  Servant,  H.  Bam,  J.  tit 
Servants;  Ante,  74,  note. 

(b)  See  other  forms,  2  Wentw.  499;  8  Id. 
80,  81,  where  see  form  of  advertisement  and 
notes,  as  to  the  plaintiff's  having  recovered. 
An  advertisement  or  general  promise  of  a  re- 
ward to  any  who  will  apprehend  a  felon,  or 
do  any  other  act  for  the  defendant,  should  not, 
in  general,  be  declared  upon  as  a  promise  to 
the  particular  plaintiff,  for  there  is  no  privity 
between  the  parties  themselves,  Rol.  Ab.  6,  M. 
pi.  1;  Noy,  11,  where  a  similar  advertisement 
promised  a  reward  to  the  person  who  would 
give  information  respecting  a  lost  child,  so 
that  it  might  be  restored  to  its  parents,  and  a 
person    communicated  his    suspicions  on   the 


subject  to  a  third  person,  who  gave  the  infor- 
mation and  received  the  reward;  accordingly  it 
was  held,  that  the  person  who  had  so  received 
the  reward  was  not  liable  to  repay  the  whole* 
or  any  portion  of  it,  to  the  person  from  whom 
he  originally  received  his  information.  1  M. 
&  8.  108.  When  the  reward  is  a^ivertised  to 
be  paid  to  any  person  who  shall  apprehend,  or 
cause  to  be  apprehended,  &e.  and  one  person 
apprehended  the  offender,  and  another  pro- 
cured his  apprehension,  tliey  are  both  entitled 
to  be  remunerated.     8  Wentw.  30. 

The  7  &  8  G.  4,  o.  29,  s,  59,  prohibits  the 
advertising  a  reward  for  stolen  goods  with  no 
questions  asked,  &c.  under  a  penalty  of  60/. 
and  full  costs. 

The  7  Geo.  4.  e.  64.  s.  28,  allows  rewards 
in  certain  cases.  See  Bum*8  Justioey  title 
Reward. 

(c)  See  note,  supra. 
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le  the  means  of  apprehending  or  causing  him  to  be  apprehended  and  deliver- 
ed into  the  custodj  of  the  said  defendant^  he  the  said  defendant  undertook, 
ind  then  and  there  faithfullj  promised,  upon  such  apprehending  and  delivery 
of  the  said  £.  F.  into  the  custody  of  him  the  said  defendant,  to  pay  to  such 
poraoQ  who  should  apprehend,  or  cause  to  be  apprehended,  the  said  E.  F.  a 
HfiTJwl  of  lOOiL     And  the  said  plaintiff  avers,  that  afterwsirds,  to  wit.  on,  second 
^c.  at,  &c.  aforesaid,  he  the  said  plaintiff  took  and  apprehended  the  said  £.  count, 
F.  and  afterwards,  to  wit,  on,  ic.  last  aforesaid,  at,  &c.  aforesaid,  delivered  J,^^  ^^^ 
hhn  into  the  custody  of  the  said  defendant,  by  reason  whereof  the  said  de- 
fca^t  then  and  there  became  liable  to  pay,  and  ought  to  have  paid  to  the 
Slid  plaintiff,  the  aforesaid  reward  of  100/.,  to  wit,  at,  &c,  aforesaid. — [Add 
other  counts  varying  the  Mideriaking,  accordbtg  to  the  circumstatices^ 
and  the  common  couiitfor  work  and  tabor ^  joiirnieSj  account  stated,  and 
breick.] 

For  that  whereas  the  said  defendant,  to  wit,  on,  &c.  {day  of  publication  ^^^^^ 
or  about  it)  at,  &c.  {venue)  printed  and  published  a  certain  advertisement,  vertising' 
stating  {here  set  out  the  adoertisement  in  the  past  tense,  as  ihus,)  that  one  for  disso?;. 
A.  S.  had  then  lately  defrauded  the  said  defendant  and  other  people  of  money,  ^^'^^^ 
wearing  apparel,  and  table  linen  and  other  things  of  value,  to  a  great  amount,  ^^^^  ^ 
Slid  the  said  defendant  did  thereby  then  and  there  undertake  and  faithfully 
promise,  that  if  any  person  would  discover  the  said  A.  S.  so  that  she  might  be 
broo^t  to  justice,  such  person  should  receive  20/.  reward  of  the  said  defend- 
ant: and  the  said  plaintiff  in  &ct  soith,  that  he,  confiding  in  the  said  pro- 
Hiise  and  undertaking  of  the  said  defendant,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  {ve^me)  aforesaid,  did  discover  the  said  A.  S.  to 
tlie  said  defendant ;  and  the  said  A.  S.  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &a  (yenne)  was  committed  to  the  custody  to  the  keeper  of 
the  gaol  at  [Worcester,]  to  answer  for  the  said  offence,  whereof  the  said  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {yeritie) 
afintsaid  had  notice,  and  by  reason  of  the  premises  the  said  defendant  be- 
cime  liable  to  pay  the  said  sum  of  20/.  to  the  .said  plaintiff,  when  he  the  said 
defendant  should  be  thereunto  afterwards  requested.  And  whereas  also  af- 
terwanls,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in 
ooQsideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendant  had  before  that  time  caused  and  procured  one  A.  S.  who  then 
and  there  wns  charged  by  the  said  defendant  to  have  then  lately  defrauded 
the  said  defendant  and  other  people  of  money,  wearing  apparel,  table  linen, 
and  other  things,  of  value,  to  a  great  amount,  to  be  taken  into  custody,  to  be 
detained  in  custody  by  the  said  defendant  to  answer  the  said  last-mentioned 
diaige.  he  the  said  ctefendant  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at,  ftc.  {venue)  aforesaid,  undertook,  and  to  the  said  plaintiff  £iith- 
fiiHy  promised  to  pay  him  the  said  sum  of  20/.  of  lawful  money  of  Great 
Britain,  whenever  afterwards  he  the  said  defendant  should  be  thereunto  re- 
<|Qested. — [AM  counts  for  work  and  labor  and  joumies-^money  paid — 
oeeoutUs  stated — a^id  breach.] 

*Fw  that  whereas,  before  the  making  of  the  promise  and  undertaking  of  [  *258  ] 
tfeaaid  defendants  hereinaft;er  next  mentioned,  to  wit,  on,  &c.  divers  goods  OnpromiM 

to  reward 
(i/)  See  a  fbrm,  3  Weatw.  80,  and  the  notes  to  tbe  prooading  ibnn. 
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'0*      and  chattels  of  the  said  defendant  had  been  feloniously  taken  and  carried 

J ■   away  from  a  certain  dwelling-house  of  the  said  defendant,  to  wit,  at,  &o, 

plaintiff  if  and  thereupon,  heretofore,  to  wit,  on,  &c.  aforesaid,  to  wit,  at,  &c.  afore- 
he  would     gaid^  in  consideration  of  the  premises,  and  that  the  said  plaintiff,  at  the  spe- 
fdoni^,     ^^^^  instance  and  request  of  the  said  defendant,  would  apprehend  the  said 
offenders,  so  that  the   property  of  the  said  defendants  should  be  recovered, 
he,  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  (/ )  therefore  to  pay  him,  as  a  i-eward,  the  sum  of  20/. ;  and 
the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said  promise  and  un- 
dertaking of  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  that  is  to  say,  at,   &c.   (venue)  aforesaid,  appreliended  and  took 
into  custody  the  said  offender,  to  wit,  one  E.  F.  for  the  said  felony ;  and  the 
said  E.  F.  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit, 
at,  &c.  aforesaid,  in  due  course  of  law  tried  for  the  said  felony,  and  was, 
upon  the  said  trial,  upon  the  evidence  of  the  said  plaintiff  found  guilty  there- 
of, and  duly  sentenced  to  be  punished  according  to  law  for  his  said  ofifence, 
and  the  said  property  of  the  said  defendant  was  then  and  there  restored  to 
the  said  defendant,  and  he,  by  means  of  the  premises,  then  and  there  recov- 
ered the  same ;  of  all  which  said  premises  the  said  defendant  afterwards,  to 
wit,  on,  &c.  last  aforesaid,  there  had  notice ;  yet  the  said  defendant  not  re- 
garding his  said  promise,  and  undertaking,  but  contriving  and  craftily  and 
subtly  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  hath 
not  (although  he  was  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  afore- 
said requested  by  the  said  plaintiff  so  to  do)  as  yet  paid  the  said  reward  of 
20/..  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  ne- 
glected and  refused,  and  still  doth  neglect  and  refuse  so  to  do,  to  wit,  at,  &c. 
Second       aforesaid.     And  also  for  that,  whereas  heretofore,  and  before  the  making  of 
count        ^jjg  promise  and  undertaking  of  the  said  defendant  hereinafter  next  mention- 
ed, the  said  plaintiff  had  at  the  like  special  instance  and  request  of  the  said 
defendant  discovered  and  caused  to  be  apprehended  the  said  E.  F.  on  suspi- 
cion of  having  feloniously  stolen  certain  goods  and  merchandize  of  the  said  de- 
fendant of  great  value,  and  had  attended  as  a  witness  on  the  trial  of  the  said 
E.  F.,  by  means  whereof  the  said  E.  F.  had  been  and  was  convicted  of  the 
said  offense,  and  a  great  part  of  the  said  last-mentioned  goods  and  merchan- 
dizes were  restored  and  re-delivered  to  the  said  defendant ;  and  thereupon 
he,  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on,  &c. 
[  *259  1  ^^»  ^^-  aforesaid,  undertook,  and  *then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  sum  of  20/.,  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested;  yet  the. said  defendant  (althoughN often  re- 
quested so  to  do)  hath  not  as  yet  paid  to  the  said  plaintiff  the  said  last-men- 
tioned sum  of  20/.  or  any  part  thereof,  but  hath  hitherto  wholly  neglected 
and  refused  so  to  do,  to  wit,  at,  &c.  aforesaid. — [Add  comfrwfi  counts  for 
work  and  labor ^  a?id  journies,  money  paid,  account  staled  afid  breach.] 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and 
By  a  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  the  said  plain- 

school-  tiff  was  a  schoolmaster,  and  the  profession  and  business  of  a  schoolmaster 
ajrtlnjt  the  cxercised,  followed,  and  carried  on,  to  wit,  at,  <S:c.  {ve7iue)  and  thereupon, 
father  of  a  heretofore,  to  wit,  on,  &c.  at,  &c.  {yeiive)  in  consideration  that  the  said 
pupil,  for    plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  would  ad- 

(e)  See  precedent,  and  note,  ante,  255,  n.(*).  (/)  But  see  ante,  256,  n.  (b). 
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nut  and  receive  one  L.  into  the  school  of  the  said  plaintiff  and  would  instruct       ^^^ 

the  said  L.  in  reading,  writing,  and  arithmetic,  and  other  necessarylind  use-    ' 

M  accomplishments  and  qualifications,  for  certain  reasonable  reward  to  the  later  fi-om 
nid  plaintiff  in  that  behalf,  he  the  said  defendant  undertook,  and  then  and  ^-i^  "^^^^^^ 
tiiere  &ithfullj  promised  the  said  plaintiff  to  continue  the  said  L.  at  the  said  giving  a 
achool,  to  be  instructed  by  the  said  plaintiff  as  aforesaid,  until  the  expiration  quzu-ter'a 
of  a  quarter's  notice  of  his  the  said  defendant's  intention  to  take  the  said  L.  ^^'^^'^'^^  ^v)-  , 
awaj  from  the  said  school  (A).  And  the  said  plaintiff  avers,  that  he,  con- 
Mng  in  the  said  promise  and  undertaking  of  the  said  defendant,  did  aftcr- 
murds,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {vefiue)  admit 
md  receive  the  said  L.  into  the  said  "^school  of  the  said  pLvintiff,  and  did  in-  [  ^260  J 
Btraet  the  said  L.  in  reading,  writing,  and  arithmetic,  and  other  necessary 
aod  oaefnl  accomplishments  and  qualifications  for  a  certain  space  of  time,  to 
vii,  for  [a  quarter]  of  a  year  then  next  following,  and  hath  always  hitherto 
been  ready  and  willing  to  instruct  the  said  L.  as  aforesaid,  and  thereof  the 
said  defendant  hath  always  had  notice,  to  wit,  at,  &c.  (vemte)  aforesaid; 
yet  the  said  defendant  not  regarding  his  said  promise  and  undertaking,  but 
ooQtriving  and  intending  to  deceive  the  said  plaintiff  in  this  respect  after- 
wards, and  before  the  expiration  of  [half  J  a  year  after  the  said  L.  had  been 
00  admitted  and  received  as  aforesaid,  to  wit,  on,  &c.  [day  of  removal  or 
about  i/],  aty  &c.  {venue)  wrongfully  and  injuriously  took  away  the  said  L. 
from  the  said  school  of  the  said  plaintiff  before  the  expiration  of  a  quarter's 
notioe  given  by  the  said  defendant  to  the  said  plaintiff  of  the  said  defendant's 
intention  to  two  the  said  L.  away  from  the  said  school,  and  without  giving 
the  said  plaintiff  any  such  notice  as  aforesaid,  and  hath  thence  hitherto 
wholly  neglected  and  refused  to  continue  the  said  L.  at  the  said  school  to  be 
instructed  by  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid,  whereby  he  the 
aaid  plaintiff  hath  wholly  lost  and  {)een  deprived  of  all  the  benefits,  profits, 
and  advantages  which  he  otherwise  might  and  would  have  derived  and  ac- 
quired from  instructing  the  said  L.  as  aforesaid,  to  wit,  at,  &c.  aforesaid. — 
[Second  count j  laying  it  as  an  executed  consideration  like  the  next  prece- 
dent.— Add  common  count,  as  ante,  81,  for  work  and  labor  as  a  schoo^- 
master,  add  counts  for  work  and  labor  generally,  board  and  necessaries, 
money  paid,  account  stated,  and  dreach.] 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and  Tiielikeon 
imdertaking  of  the  said  defendant  hereinafter  next  mentioned,  the  said  plain-  ^  ^^y^ 
tiff  was  a  schoolmaster,  and  the  profession  and  business  of  a  schoolmaster  exer-  ration, 
cised,  followed,  and  carried  on,  to  wit,  at,  &c.  (yenue^  and  thereupon,  here- 
tofore, to  wit,  on,  ftc.  in  consideration  that  the  said  plaintiff,  at  the  spcciul 
instance  and  request  of  the  said  defendant  had  admitted  and  received  one  E. 
F.  into  the  school  of  the  said  plaintiff,  to  be  there  boarded  and  taught  Eng-    • 
lish,  and  other  languages  and  accomplishments,  for  certain  reasonable  rewaid 


(ji)  This  ooant  is  proper,  but  it  wonid  seem 
from  the  ca«»  in  2  New  Rep.  833 — 5  Bingb. 
18i— 4  Gimpb.  875— kl.  186—1  Stork.  l'J8, 
tint  the  pUiintifF  may  recover  ander  the  com- 
Bon  ind^itatus  oouat,  as  ante,  81.  And  for 
the  same  reason  he  might  recover  on  the 
eoramon  count  for  work  and  labor.  See  the 
Botes,  ante,  74.  In  a  Hte  oise,  where  a  child 
•t  school,  for  whom  payment  h\d  been  ma<le 
^>ttt  rly,  was  scat  home  for  Ulneas  four  days 


after  the  oommenoement  of  a  quarter,  and  did 
not  return,  it  was  held  thit  he  mister  w.is 
entitled  to  a  whole  qaarter*s  schooling,  al- 
though there  was  no  express  contr.ijt  for  a 
quarter's  notioe,  or  a  quarter's  piy;  airl  al- 
ihnngh  the  school  was  a  day  school,  at  which 
the  child  was  the  only  boanler.     5  Binpc.  l'>'-^ 

(A)  This  shouM  be  describctl  as  in  the  pli'n- 
titTs  terms,  which  are  usujilly  coQt<imt\l  in  a 
printed  proepectui. 
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ssiHxicBs.  ^  ^^®  ^^^  plaintiflFin  that  behalf,  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  that  he  would,  previously  to 

[  *261  ]  .his  *removing  the  said  E.  F.  from  the  said  school,  give  one  quarter  of  a 
year's  notice  to  the  said  plaintiff  of  his  intention  so  to  do,  or  pay  a  quarter'a 
stipend  to  the  said  plaintiff;  and  the  said  plaintiff  avers,  that  he,  confiding 
in  the  said  promise  and  undertaking  of  the  said  defendant  did  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforeaiid  continue  the  said  E.  F. 
in  his  said  school,  and  did  board  him  there  and  teach  him  English,  and  other 
languages  and  accomplishments,  for  a  certain  space  of  time,  to  wit,  until  and 
upon  the,*  &c. — [day  of  removal  or  abotU  it]  ;  and  hath  always  hitherto  been 
ready  and  willing  to  continue  the  said  E.  P.  in  the  said  school,  and  to  board 
and  teach  him  as  aforesaid,  whereof  the  said  defendant  hath  always  had  no- 
tice, to  wit,  at,  &c.  {venue)  aforesaid  ;  yet  the  said  defendant,  not  regardfaflr 
his  said  promise  and  undertaking,  but  contriving  and  fraudulently  intendino* 
to  deceive  and  defraud  the  said  plaintiff  heretofore,  to  wit,  on,  &c.  [day  of 
taking  away^  or  about  iV,]  at,  &c.  aforesaid,  wrongfully  and  injuriously  took 
away  the  said  E.  F.  from  the  said  school  of  the  said  plaintiff  without  gi^nng, 
according  to  his  said  promise  and  undertaking  to  the  said  plaintiff,  a  quar- 
ter's notice  of  his  intention  so  to  do,  whereby  the  said  plaintff  hath  wholly- 
lost  and  been  deprived  of  all  the  benefits,  profits,  and  advantages  which  he 
might  and  would  otherwise  have  derived  and  acquired  from  continuing  the 
said  E.  F.  in  the  said  school,  and  boarding  and  teaching  him  therein  ;  nor 
hath  the  said  defendant,  although  he  was  afterwards,  to  wit,  on,  &c.  at,  &c. 
aforesaid,  requested  by  the  said  plaintiff  so  to  do,  as  yet  paid  to  the  said 
plaintiff  a  quarter's  stipend,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  — /.  but  hath  hitherto  wholly  neglected  and  reftaed,  and  still  doth 
neglect  and  refuse  so  to  do,  to  wit,  at,  &c. — [Add  counts  as  advised  in  tfus 
last  precedent  J\ 


RELATtNQ 

TO  8AUBB 

OF  GOODS. 

For  Dot  de- 


XIX.  RELATING  TO  SALES  OF  GOODS  AND  PERSONALTY. 


For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  delivery  of  the 
HverinffT"^^^^^)  *^*'  ^^*  (^'^'^''^)  ^^  consideration  that  the  *8aid  plaintiff,  at  the  spe- 
bOlofex-  cial  instance  and  request  of  the  said  defendant,  would  sell  and  deliver  to 
change  in  him  the  said  defendant  a  certain  quantity  of  goods,  to  wit,  [100  sacks  ol 
for«)^    malt]  at  a  certain  rate  or  price,  then  and  there  agreed  upon  between  the 

sold  (t).     said  plaintiff  and  the  said  defendant,  to  wit,  at  the  rate  or  price  of 

[  *262  1  [^^^  ^^^  ^^^  every  of  the  said  sacks  gf  malt  {j  )],  amounting  in  the  whole 


(t)  See  Other  forms,  16  East,  180;  8 
Campb.  829.  When  necessary  to  declare 
specially,  see  ante,  vol.  i.  802.  See  also  ante, 
55,  n.  (r).  B^  thus  declaring  speciallj,  a  set 
off  may  be  avoided.  How  to  declare  in  such 
a  case,  see  2  Marsh.  41.  6  T&unt  840. 
When  goods  have  been  sold  on  a  credit  not 
elapsed  at  the  time  of  declaring,  and  on  the 
terms  that  the  defendant  should  deliver  a  biU 
of  exchange  to  the  plaintiff,  or  accept  a  bill  in 
his  &vor,  it  is  necessary  to  declare  specially 
fbr  not  delivering  or  accepting  the  bill,  as  in 
the  above  precedent,  4  East,  147;  8  B.  &  P. 
682;  2  Campb.  682;  8  Campb.  829;  but  if  the 


credit  has  elapsed  at  the  time  of  declaring, 
though  after  the  writ  issued,  and  after  the 
first  day  of  Term,  the  plaintiff  may  recover  oa 
the  common  counts,  the  declaration  being  en- 
titled specially  of  a  day  after  the  credit  elapsed. 
4  East,  75.  2  B.  &  A.  481.  And  so  if  credit 
be  given  as  a  mere  voluntary  act  it  may  be 
revoked,  and  the  vendor  may  sue  under  the 
common  counts  for  the  price.  1  E^p.  Rep. 
480.  As  to  when  interest  is  recoverable,  see 
13  East,  98;  Ante,  88. 

0')  See  6  Taunt  108;  18  East,  102.    2 
B.  &  P.  42C.  J  Post,  269,  n  («). 
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to  a  krse  sute  of  money,  to  wit,  the  sum  of  — /.  of  lawfiil  money  of  Great  R^^TiKa 
Britain,  he  the  said  defendant  undertook,  and  then  and  there  faithfully  prom-  ^^p  qoods. 
ised  the  said  plaintiff  to  pay  him  for  the  said  goods,  by  accepting  a  bill  of 
exchange,  to  be  drawn  by  the  said  plaintiff  upon  the  said  defendant,  and 
payable  in  [four]  months  from  the  delivery  of  the  said  malt  (A:)  to  the  said 
d^endant,' whenever,  after  such  delivery,  he  the  said  defendant  should  be 
thereunto  requested.     And  the  said  plaintiff  in  fact  saith,  that  he,  confiding 
in  the  said  promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to 
vit,  on  the  day  and  year  at,  &c.  (venue)  aforesaid,  sell  and  deliver  the  said 
quantity  of  goods  to  the  said  defendant  on  the  terms  aforesaid. — [If  the  de- 
fendant has  not  paid  far  any  pari  of  the  goods  ^  ojnit  the  follomiiig  words 
m  this  fomi  between  brackets.]      And  although  the   said  defendant,  in 
part  performance  of  his  said  promise  and  undertaking,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  paid  to  the  said 
plaintil^  by  accepting  a  certain  bill  of  exchange,  for  a  part  of  the  said  price 
of  the  said  goods,  to  wit,  the  sum  of  [100/.] ;  and  although  the  said  plaintiff 
afterwards,  and  before  the  expiration  of  [four]  months  from  the  delivery  of 
the  said  goods  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
(venue)  aforesaid,  did  draw  a  certain  bill  of  exchange  upon  the  said  defend- 
int,  and  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the 
day  and  year  aforesaid,  for  the  [residue  of  the]  said  price  of  the  said  goods, 
to  wit,  thie  siini  of  — /.  and  payable  in  four  months  from  the  day  and  year 
a&resaid,  being  four  months  from  the  delivery  of  the  said  goods  as  aforesaid ; 
and  the  said  plaintiff  then  and  there  to  wit,  on  the  day  and  year  aforesaid,  at, 
ic  (ventie)  aforesaid,  requested  {l)  the  said  defendant  to  pay  the  said  plain- 
tiff the  said  [residue  of  the  said]  price  of  the  said  goods,  by  accepting  the 
sud  [last  mentioned]  bill  of  exchange,  so  drawn  as  aforesaid ;  yet  the  said 
defei^ant  not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  wrongfully  and  unjustly  intending,  craftily,  and  subtly  to  deceive  and 
de&aod  the  said  plaintiff  in  that  behalf,  did  not,  nor  would,  when  he  was  so 
reqaested  as  aforesaid,  or  at  any  time  before  or  afterwards,  pay  the  said 
pkintiff  the  said  [residue  of  the  said]  price  of  the  said  goods,  or  any  part 
thereof,  by  accepting  such  bill  of  exchange  as  aforesaid,  or  otherwise  howso- 
erer,  but  hath  hitherto  wholly  neglected  and  refused,  and  still  neglects  and 
refuses  so  to  do ;  and  by  reason  thereof  he  the  said  plaintiff  hath  lost  and 
leen  deprived  of  the  use  and  benefit  of  the  said  bill  of  exchange,  which  ho 
the  said  defendant  ought  to  have  accepted  as  aforesaid,  to  wit,  at,  &c.  {ve- 
nue) aforesaid. — [If  there  be  any  doiAt  as  to  the  tenns  of  the  contract^ 
fidd  another  special  county  stating  the  facts  as  they  wiU  probably  be  prov- 
ed-^ Add  one  count  for  goods  bargained  and  sold — another  for  goods  sold 
ond  delioered — money  had  and  received — and  the  account  stated,  and 
treach,] 

♦For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  delivefy  of  the  [  *263  ] 
ffoods  or  about  it)  at,  &c.  in  consideration  that  the  said  plaintiff,  at  the  spe-  For  not 

'  tr  f  r      paying  for 

or  x^^^lo^ 
(fc)  Sometiinei  the  nnderatandmg  is  from      8  Chit.  Com.  Law,  274.    If  goods  are  deliver-  UYering 

tiie  date  of  the  contract     2  Marsh.  41 ;  6  ed  on  the  terms  of  sale  and  return,  and  the  goods  de- 

Xumt  840;  the  contract  must  be  described  person  receiving  them  does  not  return  them  in  Uyered  to 

prasdj  aooording  to  the  agreement  of  the  a  reasonable  time,  the  value  of  them  may,  it  defendant 

?•*<»  seems,  be  recovered  in  an  action  for  goods  sold  on  terms 

(/)  It  IS  neeesBaTy  to  aver  and  prove  this  re-  and  delivered.    Peak's  Rep.   56:  See  also  16  of  gale  and 

qneat  to  aooept.    Reed  «.  Mesteer,  Com.  C^nt  East,  45;  Ante,  vol.  i.  80 1,    It  is  usual,  how-  return  (m) 

iSl*  ever,  and  safest,  to  add  a  special  count  as 

(«)  As  to  oondit!onal  sales  of  property,  see  above. 
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BELAnHo  q\^\  instance  and  request  of  the  said  defendant,  would  deliver  to  the  said  de- 
or  GooM.  feodant  a  certain  quantity  of  goods,  to  wit,  &c.  {set  them  out  shortly^  on 
the  terms  that  he  the  said  defendant  should  purchase  the  same  at  a  reasonable 
price  {or  if  a  fixed  price  be  named  say  **  at  and  for  a  certain  price,  to  wit, 
•the  sum  of  — /.  for,"  4;c.),  or  return  the  same  to  the  said  plaintiff,  he  the 
said  defendant  then  and  there  undertook  and  faithfully  promised  the  said 
plaintiff  to  purchase  the  said  goods  of  him,  and  to  pay  him  the  reasonable  (or 
"  the  said  ")  price  thereof,  or  to  return  and  re-deliver  the  said  goods  to  him 
within  a  reasonable  time  then  next  following ;  and  the  said  plaintiff  in  ikct 
saith,  that  he,  confiding  in  tl:e  said  promise  and  undertaking  of  the  said  de- 
fendant, did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
aforesaid,  deliver  to  the  said  defendant  the  said  quantity  of  goods  on  the 
terms  aforesaid,  and  was  always  ready  and  willing  to  sell  the  said  goods  to 
the  said  defendant  at  a  reasonable  (or  "  the  said  ")  price,  to  wit,  the  price  of, 
&c.  whereof  the  said  defendant  then  and  there  had  notice ;  yet  the  said  plain- 
tiff in  fact  saith,  that  although  a  reasonable  time  for  the  said  defendant's  pur- 
chasing or  returning  the  said  goods  to  the  said  plaintiff,  as  last  a&resaid,  hatk 
long  since  elapsed,  yet  the  said  defendant,  not  regarding  his  said  promise  and 
f  ^264  ]  undertaking,  but  contriving  and  intending  to  deceive  and  injure  *the  said 
plaintiff  in  this  behalf,  hath  not,  all  hough^  often  requested  so  to  do,  paid  the 
said  plaintiff  the  said  price  of  the  said  goods,  or  returned  or  re-delivered  the 
same,  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  ne- 
glected and  reftised,  and  still  neglects  and  reftuses  to  to  do,  to  wit,  at.  &c. 
{venue')  aforesaid. — [Add  two  counts,  goods  sold,  money  had  and  received, 
account  stated,  and  breach,'] 

For  not  For  that  whereas  heretofore,  to  wit,  on,  Ac.  {day  of  sale  or  about  U)  at,  * 

goo^^«of(2  ^^*  (venue')  the  said  defendant  bargained  for  and  bought  of  the  said  plaintifl^ 

in). 

(n)  See  the  forms  in  Index  to  2  Wentw.  oover  the  prioe  under  the  oonunon  count  fyr 

198;  Morg.  1*26;  Lil  Ent.  17, 18,-  9  B.  &  C.  goods  bargained  and  sold,  as  ante,  56.      Id- — 

145,  and  the  following  forms  :  (and  see  neces-  .4  Co.  98;    Skin.   647;  Holt's  Rep.  94.  Shep. 

sity  for  this  count,  8  B.  &  Crcsw.  277,  observ-  Tonch  226;  Peak.  41 ;  7  T.  R.  67. 
ed  upon  in  1  Bing.  N.  G.  480.)  The  plaintiff  should  deckuro  spedallj  where 

ITiis  count,  or  the  common  count  tbr  goods  the  goods  have  been  resold  in  pursuance  of  the 

bargained  and  sold  cannot  be  supported,  unless  original  agreement  between    the  parties,  or 

there  has  been  an  actual  sale  of  the  goods,  and  where  the  contract  has  been  rescinded  by  the 

unless  the  property  in  the  goods  has  become  defendant's  refVxso]  to  complete  it,  see  6  Taunt. 

vested  in  the  defendant.    Therefore  this  count,  102.     1  Marsh.  614,  a  C. ;  Peak,  C.  N.  P.  42  m. 

and  at  all  events,  the  common  count  for  goods  though  it  should  seem,  fh)m  the  cases  in  4  £^ 

bargained  and  sold  will  not  suffice,  where  goods  Rep.  *261 ;  1  East,  194;  1  Ves,  jun.  680;  7  T- 

have  been  oKlered  to  be  made  fbr  defendant,  R>  67,  that  the  plaintiff  may  in  such  case  re- 

and  the  property  therein  has  not  been  vested  in  cover  on  the  common  count  for  goods  bargain- 

the  defendant,  by  any  act  subsequent  to  the  ed  and  sold.     It  seems  the  vendor  may  nsscll 

completion  of  the  order,  siich  as  his  assenting  the  goods  if  the  vendee  makes  default  and  re- 

to  an  appropriation  mode  him  by  the  plaintiff  fuses  to  complete  the  purchase,  so  that  the  sale 

of  the  goods.      In  such  case  the  decltration  has  become  rescinded.     1  Salk.  118.  4  B.  &  CL 

must  be  special,  as  in  the  next  form.     Post,  945;  Bui.  N.  P.  60;  6  Mod.  162;  See  6  M.  & 

266;8ee8B.  &C.  277;9B.  &  C.  888.    As  to  8.1. 

when  the  goods  may  be  considered   as  having         The  plaintiff  must  declare  specially  if  tlie 

vested  in  the  defendant,  see  6  B.  &  C.  888.     6  contract  were  not  to  pay  in   money,  but  by  a 

B.  &  A.  942.  bill  of  exchange,  &c.     See  form,  ante,  *.61. 

On  the  other  hand,  where  the  goods  have         In  all  cases  fi>r  not  accepting  goods,  if  there 

become  vested  in  the  defendant,  but  have  not  were  a  special  agreement,  it  would  be  as  weQ 

been  delivered,  the  above  special  count  is  main-  to  declare  thereon  in  one  count,  with  a  stato- 

tainable,  and    unless    the  plaintiff   proceeds  ment  of  mutual  promises, 
for  special  damages  arising  fh)m  the  not  ao-         As  to  the  damages  in  an  action  for  not  ao- 

cepting  the  goods,  as  for  warehouse-room,  re-  cepting  goods  at  a  i\iture  day,  and  at  a  namcti 

V  houong,  &c.  or  the  like,  the  pUintiff  may  re-  price,  the  proper  measure  of  the  damages  niU 
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and  the  said  pkintiff,  at  the  special  instance  and  request  of  the  said  defend-   ^^^  ^^ 
jut,  then  and  there  sold  to  the  said  defendant  a  large  quantity  of  goods  [to  ^J^  ^^ 
wit,  ten  loads  of  wheat,]  at  the  rate  or  price  of  [ — l.  for  each  and  every     sold. 
kul  thereof.]  to  be  delivered  by  the  said  plaintiff  to  ihe  siiid  defendant  [in  a 

week  then  next  following,  at ]  and  to  be  paid  for  by  the  said  defendant 

to  the  said  plaintiff  on  the  delivery  thereof  as  aforesaid,  and  in  consideration 
thereof^  and  that  the  said  plaintiff,  at  the  like  special  instance  and  request  of 
the  said  defendant,  had  then  and  there  undertaken  and  faithfully  promised  the 
said  ^defendant  to  deliver  the  said  goods  to  the  said  defendant  in  the  time  [  "^265  ] 
and  at  the  place  aforesaid,  he  the  said  defendant  undertook,  and  then  and 
there  &ithfully  promised  the  said  plaintiff  to  accept  the  said  wheat  of  and 
from  him  the  said  plaintiff,  and  to  pay  him  for  the  same  on  the  delivery  there- 
of, to  him  the  said  defendant  as  aforesaid.  And  although  the  said  plaintiff 
aftenrards  and  within  [a  week]  next  after  the  making  of  the  said  promise 
and  undertaking  of  the  said  defendant,  to  wit,  on,  &c.  at,  &c.  aforesaid,  was 
Teadj  and  willing,  and  then  and  there  tendered  and  offered  to  deliver  the  said 
goods  to  the  said  defendant  and  then  and  there  requested  the  said  defendant 
to  accept  the  same,  and  to  pay  him  for  same  as  aforesaid  (o).  Yet  the  said 
defendant  not  regiuxling  his  said  promise  and  undertaking,  but  contriving,  and 
cmftilj  and  subtly  intending  to  deceive  and*defraud  the  said  plaintiff  in  this 
hehalf,  did  not,  nor  would,  at  the  said  time  when  he  was  so  requested  as  afore- 
said, or  at  any  time  before  or  afterwards  accept  the  said  goods,  or  any  part 
theiW,  of  or  from  the  said  plaintiff,  or  pay  lum  for  the  same  as  aforesaid, 
hat  then  and  there  wholly  neglected  and  refused  so  to  do. — [If  the  plaintiff 
itas  not  to  deliver  the  goods  at  any  particular  time  or  place,  then  alter 
the  count  accordiTigly,  and  add  any  other  count  that  a  doubt  in  the  case 
may  suggest, — If  there  has  been  any  special  damage  from  a  resale,  {I) 
or  if  there  have  been  any  expense  in  rehotising  the  goods,  here  state  such 
damage,  as  post,  267. — Add  counts  for  goods  bargained  and  sold,  as  antci 
56,  and  the  account  stated  and  breach.] 

For  that  whereas  heretofore,  to  wit,  Ac.  {day  of  contract  or  about  it)  at.  For  not  ao- 
ke.  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  request  ^^^^ 
of  the  said  defendant,  would  manufisu^ture  and  make  for  him  certain  chattels,  made  fbr 
to  wit,  [twelve  chairs]  at  and  for  a  certain  price,  to  wit,  the  sum  of  — /.  {or,  defendimt 
if  no  price  be  fuimed,  say  "  at  and  for  a  reasonable  price  for  the  same,")  ^^' 
and  would  deliver  the  said  chattels  to  him  when  completed  {if  there  were  any 
terms  as  to  the  time  or  place  of  delivery  state  them  accordingly)  he  the 
said  defendant  undertook,  and  then  and  there  feithfully  promised  the  said 


be  the  diiierence  between  the  price  which  the 
defeodint  contracted  to  pay,  and  the  market 
priee«t  the  time  when  the  contract  was  broken. 
9  B.  &  C.  146.  In  an  action  for  not  accepting 
Su»b  to  be  paid  for  by  a  bill,  the  plamti£f  is 
eotitkd  to  interest  from  the  time  the  bill,  if 
fgpfvij  wodld  have  become  dae.  8  C  impb  480* 
(o)  Where  it  is  the  duty  of  the  vendor  to 
toKler  the  goods,  such  tender  must  be  averred 
nd  proved,  see  5  East,  107.  But  if  by  the 
Unas  of  the  contract  it  were  not  incumbent  on 
the  Tendor  to  tender  the  goods  at  any  particu- 
lar pkoe,  bat  on  the  vendee  to  fetch  the  goods 
away  fbom  the  plainti£f  's  premises,  as  is  gen- 


erally intended  when  it  is  not  otherwise  agreed 
(5  T.  R,  409),  the  contract  should  be  stated 
accordingly,  and  the  defendant's  engagement  to 
fetch  away  ^vithin  a  specified  time,  or  a  reason- 
able time,  should  be  stated,  and  in  such  case  It 
will  be  sufhcent  to  aver  the  plaintiff's  readi- 
ness to  deliver.  1  Ejist,  208;  2  B.  &  P.  447; 
7T.  R,  129;  1  Marsh.  41 '. 

(p)  As  to  the  utility  of  this  count,  where  the 
contract  is  not  strictly  a  contract  for  goods 
sold,  see  8  B.  &  Ci-es.  1-77,  ante  264,  note.  If 
there  has  been  any  special  agreement  between 
the  parties  tlie  decl.iration  should  be  framed 
thereon. 


(1)  Vide  Sands  r.  Taylor,  5  John's  895.    Girard  v.  Taggart,  5  Serg.  &  Rawlc,  19. 
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roa  KOT  plaintiff  to  accept  the  said  chattels  of  the  said  plaiati?  when  so  manufa  ^tured 
AccEPTJNo  and  made,  and  pay  him  for  the  same  the  price  aforesaid,  on  the  deli\crj 
thereof;  and  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant,  did,  afterwards,  to  wit  on  the  day 
and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  munu Picture  and  make  the  said 
chattels  at  and  for  the  said  price,  to  wit,  at  and  for  the  sum  of  — /  ,  and  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venucy  aforesaid, 
was  ready  and  willing,  and  then  and  there  offcTed  to  deliver  the  same  to  the 
said  defendant,  and  requested  him  to  accept  the  same,  and  of  all  which  said 
premises  the  said  defendant  then  and  there  had  notice  :  yet  the  said  defend- 
ant, not  .regarding  his  stiid  promise  and  undertaking,  but  contiiving  and  ii^ 
tending  to  injure  the  said  plaintiff  in  this  behalf,  did  not  Lor  would  then,  or 
at  any  other  time,  accept  the  said  chattels  of  the  said  phiintiff  or  pay  him 
the  said  price  thereof,  or  any  part  thereof,  but  he  so  to  do  hath  hitheito 
wholly  neglected  and  refused,  and  still  neglects  and  refuses. — ;  Add  another 
count  on  an  executed  consideration^  and  other  coutUs  which  any  doubt  hi 
the  case  may  suggest.  Add  counts  for  goods  bargained  and  sold^  tcork 
and  labor  and  materials^  motiey  paid^  accoimt  stated^  and  breach,] 


For  not 
taking 
away 
(within  a 
epecificd 
time,) 
goods  sold 
at  a  public 
auction 

[  *266  ] 


For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  on,  &c.  at,  &c.  put 
up  and  exposed  to  sale  by  public  auction  in  lots,  amongst  other  things,  a 
large  quantity  of  goods,  to  wit,  [hams,]  then  lying  and  being  in  certain  piles, 
at  a  certain  war^ouse  situated  and  being  at,  ^c.  [as  in  the  pai'ttculars  *of 
sale]  under  and  subject  to  the  following  conditions  of  sale,  that  is  to  say,  that 
the  highest,  &c. — [Here  set  mit  t/ie  conditions  of  sale.'] — As  by  the  said 
conditions  of  sale,  reference  being  thereunto  bad,  will,  amongst  other  things 
more  fully  appear,  of  all  which  said  premises  the  said  defendant,  before  and 
at  the  time  when  tJie  saidgooda  were  so  put  up  and  exposed  to  sale  as  afoi*esaid, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &g.  had  notice ;  and  thereupon  after- 
wards, to  wit,  on  the  day  and  year  first  aforesaid,  at,  &d.  in  consideiation  of 
the  premises,  and  also  in  consideration  that  the  said  plaintiff,  at  the  special 
instance  and  request  of  the  said  defendant,  had  undertaken,  &c. — { Here  i/i- 
sert  mutual  protniseSj  as  ante,  228.] — And  the  said  plaintiff  in  hd  saith, 
that  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  aforesaid, 
the  said  defendant  became,  and  was  the  highest  bidder  for,  and  declared  the 
buyer  of  a  certain  lot  of  goods  called  [Lot  2,]  parcel  of  the  said  goods  so 
put  up  and  exposed  to  sale,  under  and  subject  to  the  said  conditions  as  afore- 
said, consisting  of  divers,  to  wit,  [18  haras,]  at  and  for  a  certain  sum  of 
money,  to  wit,  the  sum  of  — L  then  and  there  bid  by  the  said  defendant  fi>r 
the  same,  "^and  which  said  lot  of  hams,  at  the  time  the  same  was  purchased 
by  the  said  defendant,  as  aforesaid,  was,  and  from   thence  continually,  until, 

and  upon  and  after  the  said day  of ,  remained  and  continued 

in  the  said  warehouse  ;  and  although  the  said  plaintiff  hath  always,  fi-om  the 
time  of  the  said  putting  up  and  exposing  to  sale  of  the  said  goods  as  afore* 
said,  hitherto  been  ready  and  willing  (r)  to  suffer  and  permit  and  would  have 


(g)  Where  goods  are  bought  at  a  public  auc- 
tion, and  one  of  the  conditions  of  sale  is,  that 
the  goods  shall  be  taken  away  at  the  buyer's 
expense,  within  the  fourteen  days,  and  after* 
wards  a  bought  note  is  entered  into,  with  this 
clause,  '*  fourteen  days  for  receiying  and  deliv- 
ering;" the  meaning  of  the  two  contracts  taken 
together  is,  that  fourteen  days  shall  be  allowed 


to  the  purchaser  only,  and  the  vender  is  bound 
at  all  times  to  be  ready  to  deliver.  1  Bittrsh. 
514. 

(r)  Tlie  time  allowed  for  clearing  away  the 
goods,  is  only  for  the  bencBt  of  the  purchaser, 
and  the  vendor  must  at  aU  times  be  ready  to 
deliver,  1  Marsh,  514;  but  see  Salk.  Hi. 
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sdhrtA  and  permitted  the  said  defendant  to  take  and  clear  away  the  said   'o*  ^ot 
goods  80  purchiised  by  him  as  aforesaid,  from  the  said  warehouse,  on  payment    ^^^ 
of  tfce  said  pupchase-moaey  for  the  same,  together  with  the  sum  of  — L  for     oooob 
the  sid  lot,  [and  also  the  farther  sum  of  — /.  for  the  chii'rges  of  the  delivery      sold. 
of  the  said  lot  to  the  said  defendant,  the  same  being  a  reasonable  sum  in  that 
behalf;]  and  the  said  goods  were,  during  all  that  tim6,  lotted  out  for  him, 
the  said  defelidant ;  and  although  the  said  plaintiff  hath  always,  fi-om  the 
time  of  making  his  said  promise,  and  undertakings  hitherto  well  and  truly  [  *267  I 
performed  and  fulfilled  the  said  conditions  *of  sale,  in  all  things  therein  con- 
tained oa  his  part  and  behalf,  as  the  seller  of  the  said  goods,  to  bo  performed 
and  folfiUed,  to  wit,  at,  &c.  {venue)   aforesaid,  yet  the  said  defendant,  not 
regsrding  his  said  promise  and  undertaking  so  made  as  aforesaid,  but  con- 
triring,  and  fraudulently  intending,  craftily  and  subtly  to  deceive  and  de- 
fraad  the  said  plaintiff  in  this  behalf,  did  not  nor  would  (although  often  re^ 

quested  so  to  do)  on  or  before  the day  of or  at  any  time  time  af- 

tenrwds,  take  or  clear  away  the  said  goods,  so  purchased  by  him,  from  the 
sail  warehouse,  or  pay  the  said  purchase-money  for  the  same,  together  with 
tke  sun  of  — i.  for  the  said  lot,  and  the  said  sum  of  — I.  so  being  the  reason- 
lUe  charge  of  delivery  of  the  said  lot  to  the  said  defendant  as  aforesaid 
or  tnj  or  either  of  them,  or  any  part  thereof,  but  hath  hitherto  wholly 
refnsed  and  neglected  sp  to  do,  to  wit,  at,  &c.  aforesaid,  whereby  the 
s&id  plaintiff  hath  not  only  lost  and  been  deprived  of  the  benefit  of  the  said 
sale,  b«t,  in  order  to  take  care  of  the  said  lot,  hath  been  forced  and  obliged 
to  stow,  place,  and  keep  the  same  in  the  said  warehouse  {s)  to  wit,  at,  &c. 
aforesaid. — [^Add  counts  for  warehouse  room,  ante,  48,  goods  bargained 
mi  sold,  and  an  account  stated.] 

[Proceed  nearly  the  same  as  in  the  last  precedent,  to  the  asterisk,  and  THe  vie 
then  as  follows  :] — And  although  he  the  said  defendant,  in  pursuance  of  the  ^^J^^V'to^ 
said  ooaditions  of  sale,  ou^ht  to  have  cleared  away  and  paid  for  the  said  lots  conditional 
or  parcels  of  the  said  goods,  within  the  space  of  one  month  from  the  said  of  sale, 
■afe,  and  although  he  the  said  defendant  did,  during  the  space  of  one  month.  ^™  ^^ 
to  wit,  on,  fcc.  at,  &c.  aforesaid,  clear  away  and  pay  for  some  of  the  said  lots  sale 
of  goods,  yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  (although 
often  requested  >  did  not  nor  would,  at  any  time  during  the  said  space  of  one 
BWttth,  or  at  the  expiration  thereof,  clear  away  or  pay  tor  the  residue  of  the 
«*id  lots  of  goods,  or  any  part  thereof,  according  to  the  said  conditions  of  sale, 
and  his  said  promise  ana  undertaking  so  by  him  in  manner  and  form  afore-^ 
8aid  made ;  but  on  the  contrary  thereof,  he  the  said  defendant  suffered  and 
permitted  the  residue  of  the  said  lots  of  goods  to  remain  uncleared,  without 
mj]^  for  the  same,  at  and  after  the  expiration  of  the  said  space  of  one  month,, 
(being  the  time  above  limited  for  clearing  away  the  same,)  *and  thereupon  f  *268  ] 
>ft^warda,  and  afler  the  expiration  of  the  said  space  of  one  month,  and 
v^iikt  the  residue  of  the  said  lots  of  goods  remained  uncleared  and  unpaid 
''f, «  aforesaid,  to  wit,  on,  &c.  {day  of  re-sale  or  about  it,)  at,  &c.  {vemie) 
^  the  said  plaintiff,  according  to  the  said  conditions  of  sale,  and  in  pursuance 
t^eof^  did  re-sell  the  residue  of  the  said  lots  of  goods  (so  remaining  un* 
dttredand  unpaid  for  as  aforesaid,)  that  is  to  say,  by  public  sale,  at  and  for 
certain  sums  of  money,  amounting  in  the  whole  to  a  much  less  sum  of  mooey^ 

U)  See  3  Campb.  427.— 1  Esp.  lUp.  2.— Ante,  261,  note, 
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FOE  HOT    xipon,  in  consideration  of  the  premises,  and  ako  in  consideration  that  the  said 
ufo  GooM  plaintiff,  at  the  like  special  instance  and  request  of  the  said  defendant,  had 
SOLD,      then  and  there  undertaken  and  faithfully  promised  the  said  defendant,  to  ac- 
cept a  delivery  and  shipment  in  the  said  river ,  of  the  said  goods,  and 

to  pay  the  said  defendant  for  the  same  at  the  rate  in  that  behalf  aforesaid,  the 
said  defendant  on  the  day  and  year  last  aforesaid,  at,  &;c.  {venue)  undertook 
and  then  and  there  faithfully  promised  the  said  plaintiff  that  he  the  Siud 
defendant  would,  within  a  reasonable  time  then  next  following  pro- 
cure to  be  delivered  and  shipped  for  the  said  plaintiff  in  manner  afore- 
said, the  said  goods  to  be  so  carried  and  conveyed  as  aforesaid ;  and  al- 
though a  reasonable  time  for  that  purpose  hath  long  since  elapsed,  and  the 
said  plaintiff  was  always  during  that  time  and  until  the  commencement  of 
this  action,  ready  and  willing  to  have  axeptcd  a  delivery  and  shipment  of 
such  goods  as  aforesaid,  and  to  have  paid  (a)  the  said  defendant  for  the  same, 
at  the  rate  in  that  behalf  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  where- 
of the  said  defendant  then  and  there  had  notice ;  yet  the  said  defendant  not 
[  *271  ]  ^regarding  his  said  promise  and  undertaking,  but  contriving  and  intending  to 
deceive  and  defraud  the  said  plaintiff,  did  not  nor  would,  (although  often  re- 
quested so  to  do)  within  such  reasonable  time  as  aforesaid,  or  at  any  time  since, 
procure  to  be  delivered  or  shipped  for  the  said  plaintiff  in  manner  aforesaid  or 
otherwise,  the  said  goods  or  any  other  goods  whatsoever,  but  on  the  contrary 
thereof  the  said  defendant  hath  hitherto  wholly  refused  and  still  refuses  so  to 
do ;  by  means  and  in  consequence  whereof  the  said  plaintiff  hath  been  depriv- 
ed of  sundry  great  gains  and  profits,  which  he  might  and  would  otherwise 
have  acquired  to  himself  by  re-selling  the  said  goods  at  much  higher  and  ad- 
vanced prices,  to  wit,  at,  &c.  (^venue)  aforesaid. 

'^•^'J^  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  4c. 

notdeiiYer  (^^^^^)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special 
ing  within  instance  and  request  of  the  said  defendant,  had  then  and  there  conti-acted  and 
*'®*^''-    agreed  with  him  to  buy  and  purchase  of  the  said  defendant  certain  other 

^    goods,  to  wit,  [ quarters  of  oats,]   and  to  pay  him  a  certain  price  of 

[ — /.  for  each  and  every  quarter  thereof,]  within  a  reasonable  time  after  the 
delivery  and  shipment  of  the  said  last-mentioned  goods  for  the  said  plaintiff, 
he  the  said  defendant  undertook,  and  then  and  tliere  fidthfully  promised  the 
said  plaintiff  to  procure  the  said  last-mentioned  goods  to  be  delivered  and 
shipped  for  the  said  plaintiff  on  board  some  proper  ship  or  vessel  in  the  said 
river ,  and  to  be  sent  in  such  ship  or  vessel  for  the  said  plaintiff  agreea- 
bly to  orders  and  directions  which  the  said  defendant  might  receive  fn>m  the 
said  plaintiff  in  that  behalf;  and  although  the  said  defendant  aflei wards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  received  orders  and 
directions  from  the  said  plaintiff  to  procure  the  said  last-mentioned  goods  to 

be  delivered  and  shipped  as  aforesaid,  and  to  be  sent  for  him  to and 

the  said  defendant  could  and  might  h%ve  so  delivered  and  shipped  the  said 
last-mentioned  goods,  and  sent  the  same  long  before  the  commencement  of  this 
action ;  and  yet  the  said  defendant  not  regarding  his  said  last-mentioned  pro- 
mise and  undertaking,  but  contriving  and  intending  to  deceive  and  defraud 
the  said  plaintiff  in  (£i3  respect,  hath  not  (although  often  requested  so  to  do) 
since  the  receipt  of  such  orders  and  directions  as  aforesaid,  or  at  any  other 

id)  There  ia  no  nceeeoity  to  aver  an  Mtaal     447;  1  J.  B.  Moore,  66,  ante,  270,  n.  (y) 
tender  of  the  money/  1  East,  208;  2  B  &  P. 


en 


\ 
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time  since  procured  the  said  last-montioned  goods,  or  any  goods  whatsoover,    ^^  ^°^ 
to  ♦be  delivered   or   shipped  for   the  said   plaintiff  on  board  any  ship  or  ^j.^  goods 

vessel  in  the  river ,  or  elsewhere,  neither  hath  he  in   any  other  man-      sold. 

ner  delivered  or  sent  such  goods  as  aforesaid,  or  any  part  thereof  for  him  to, 
4c.  aforesaid,  or  any  other  place,  but  to  procure  the  said  last-mentioned 
goods  or  any  pirt  thereof,  to  be  delivered  or  shipped  for  the  said  plaintiff,  or 
to  be  otherwise  sent  to  him  he  the  said  defendant  hath  hitherto  wholly  refus- 
ed and  still  refuses  so  to  do  ;  and  the  said  last-mentioned  goods  remained  alto- 
gether undelivered  to  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid. — [Add  other 
tpecial  counts^  as  the  circumstances  of  the  case  may  sujcjest^  aho  money 
counts,  accounts  stated,  and  breach.^ 

[After  framing  the  special  counts  for  non-delivery^  proceed  as  foHoics :]  ^pcci»l 
—And  the  said' plaintiff  further  saith,  that  after  the  making  of  the  said  re-  that^ 
Bpective  bargains  and  contracts  with  the  said  defendant  as  aforesaid,  to  wit,  reason  of 
(m,  ftc,  and  on  divers  other  days  and  times  between  that  day  and  the  com-  Doi^-pcr- 
mencementof  this  suit,  he  the  said  plaintiff,  confiding  in  the  said   promises  a^^coiTtract* 
and  undertakings  of  the   said  defendant,   and  expecting    his  performance  to  deliver 
thereof,  to  wit,  at,  &c.  aforesaid,  did  make  and  enter  into  divers  bargains  and  s^^  .^*® 
agreements  with  divers  persons  for  the  sale  to  them  respectively  of  divers  ^ij^jiv 
quantities  of  such  goods,  so  bargained  for  and  purchased  by  the  said  plaintiff  quuitities 
as  aforesaid,  to  wit,  with  E.  F.  for  the  sale  to  him  of  ono  hundred  hogsheads  ^  i«j^>Mj 
of  crushed  sugar,  and  with  one  G.  H.  for  the  sale  to  him  of,  <tc.  and  with  aJIt  Holder 
one  J.  K.  for  the  sale  of,  &c  and  for  want  of  the  said  sugar,  which  the  said  livering 
defendant  ought  to  have  delivered  to  the  said  plaintiff  *as  aforesaid,  he  the  *^^®!"' 
said  plaintiff  was  forced  and  obliged  to  deliver  to  them  the  said  persons  re-  wasobliired 

spectively,  divers  quantities,  amounting  in  the  whole  to hogsheads  of  to  procure 

certain  other  sugar  of  the  said  plaintiff  of  much  greater  value,   to  wit,  of  ^^^^^^ 
[ — I  more  than  the  value  of  the  s.iid  sugar,  which  the  said  defendant  ought  a",fiu*ch"^* 
to  have  delivered  to  the  said  plaintiff  as  aforesaid,  and  thereby  the  said  plain-  higher 
tilFhath  sustained  great  loss,  to  wit,  a  loss  amounting  to  the  sum  of — /.,  to  P**^ 
wit,  at,   <fec.  aforesaid.-— *[i4d(rf   the  money  counts,  accounts  staged,  and  [  *273  J 
breach.^ 

For  that  whereas  heretofore,  to  wit,  on,  A;c.  {day  ofhargtin  or  about  it)  Against  a 
St,  Ac.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  initanco  {J!j^*^ij^** 
and  request  of  the  said  defendant,  would  buy  of  the  said  defendant  a  certain  piiintiif  a 
oiare,  at  and  for  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  of  lawful  »"*»e,  imd 
money  of  Great  Britain,  he  the  said  defendant  undertook,  and   then  and  f/^jj^*^^'^ 
there   &ithfully  promised   the    said  plaintiff  that  said   mare    was    sound  ed  iin- 
and  irithout   blemish,    and  -  that  if  the  said  mare   should  prove  unsound  sound,  to 
he  tibe  said  defendant   would,   on  the  same  being   returned   to  him,   pro-  ^^[^^ 
vide  the  said  plaintiff  with  another  mare  or  horse  that  was  sound  and  unblem-  return  the 
iahed  in  lieu  thereof,  or  repay  him  the  said  sum  of — /.  so  paid  by  the  said  plain-  money  (A), 
tiff  to  the  said  defendant  for  the  said  mare;  and  the  said  plaintiff,  in  fact 
nith,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  de- 
fendant, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  did  buy  the 
aid  mare  of  the  said  defendant  at  and  for  the  said  price  or  sum  of  — /.  and 
ffid  then  and  there  pay  the  said  defendant,  the  said  sum  of  — /.  for  the  same , 
«Hi  the  said  plaintiff  further  saith,  that  the  said  defendant,  not  regarding  his 

(b)  See  a  form,  8  Wentw.  8 
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Moiiv^  said  promise  and  undertaking,  thereby  craftily  and  subtly  deceived  the  said 
iHG  GooM  clefendant  in  this,  that  the  mare,  at  the  time  of  the  making  of  the  said  pi-omise 
80IJI.  and  undertaking  of  the  said  defendant  was  not  sound,  but  was  unsound  and 
blemished,  whereupon  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesaid,  returned  the  said  mare  to  the  said  defendant,  and  the 
said  defendant  then  and  there  accepted  and  took  back  the  same;  and  tLe  said 
plaintiff  in  fact  further  saith,  that  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  gave  and  delivered  to  the  stiid  plaintiff  another 
mare  in  lieu  of  tlie  said  mare  so  returned  to  him  as  aforesaid ;  and  the  said  defend- 
ant, again  disregarding  his  said  promise  and  undertaking  so  made  as  aforesaid, 
again  craftily  and  subtly  deceived  the  said  plaintiff  in  this,  that  the  said  mare 
so  given  and  delivered  to  the  said  plaintiff  in  lieu  of  the  said  first- mentioned 
mare  returned  to  and  accepted  back  by  the  said  defendant  as  aforesaid,  was 
not  sound  at  the  time  of  the  delivery  thereof  as  Ust  aforesaid  to  the  said 
plaintiff,  but  was  then  and  there  unsound  and  blemished ;  whereupon  the  said 
plaintiff  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (i?eii7/e) 
returned  the  said  last  mentioned  mare  to  the  said  defendant,  and  then  and 
there  requested  the  said  defendant  to  provide  the  said  plaintiff  with  another 
mare  or  horse,  which  was  sound  and  unblemished  or  repay  him  the  said  sum 
[  *274  ]  of  money  so  paid  *by  the  said  plaintiff  for  the  said  first-mentioned  mare,  ac- 
cording to  the  said  promise  and  undertaking  of  the  said  defendant ;  and  the 
said  plaintiff  further  says,  that  although  the  said  defendant  did  accept  and 
take  back  the  said  last-mentioned  mare  so  returned  to  him  as  aforesaid,  yet 
the  said  defendant,  not  further  regarding  his  said  promise  and  undertaking, 
but  contriving  and  intending  to  injure  the  said  plaintiff  in  this  behalf,  hath 
not  yet  delivered  to  the  said  plaintiff  a  sound  mare  or  horse,  or  any  mare  or 
horse  whatsoever,  in  lieu  of  the  said  last-mentioned  mare  so  returned  to  the 
said  defendant  as  last  aforesaid,  or  repaid  to  the  said  plaintiff  the  said  sum  of 
— L  so  paid  to  the  said  defendant  -for  the  said  first-mentioned  mare,  or  any 
part  thereof,  but  to  provide  the  said  plaintiff  with  a  sound  mare  or  horse,  in 
lieu  of  the  said  last-mentioned  mare  so  returned  to  the  said  defendant  as  last 
aforesaid,  or  with  any  other  mare  or  horse,  or  to  repay  the  said  plaintiff  the 
said  sum  of  — /.  so  paid  to  the  said  defendant  for  the  said  first-mentioned 
mare  as  aforesaid,  he  the  said  defendant  hath  hitherto  wholly  refusedj  and 
still  refuses  so  to  do,  to  wit,  at,  &c.  (veMie)  aforesaid. — [Add  otner  special 
counts^  as  any  doubt  in  (he  rase  may  suggest^  counts  for  horse  keep, 
money  paid^  and  had  afid  received^  accounts  stated^  and  breach.'] 


RELATING  XX.  RELATING  TO  CONTRACTS  OF  EXCHANGK 

TO  OON- 
TRAOIS    Of  . 

ExcnAif GK.      For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  contract  or  aboul 
\  *215  ]  u)  at,   &;c  {venue)  in  consideration  that  the  *said  plaintiff,  at  the  qpecial 

On  a  pr&- 

mise  to  paj      (c)  See  a  Ibrm,  Moxg.  141.     Per  the  dis-  two  traders  ag:ree  to  deal  with  each  other  bj 

money  in      tinutiou  between  a  sale  and  an  ex^jhangc,  Ke  way  of  barter,  if  one   refuses  to  lu count,  the 

considera.    2  Bla.  Com.  446;  8  Salk.  157.     ITieprinoipl  8  other  may  arrest  for  the  whole  mIuc  of  the 

tion  of  the  of  law  which  preyail  in  contracts  of  sale,  aie  goods,    b  Taunt.  259.      (But  in   in  action  on 

exchange      ap^ilioable  to   those  of  exchange.    See  2  Bla.  an  agreement  to  exchange  horses,  the  plaintiff 

of  horses       Com.  028,  446.     Upon  agreement  between  two  should  show  a  demand  before  ajt  on  brought, 

(c).              tra  Jei-s  to  ch  inge  goods  for  goods,  after  a  bal-  6  Term   Rep.  409.) 

ancj  m  Mtnuk  between  them,  such  balance  is  The  contract  should,  in  genrr.ii.  be  declared 

to  be  piid  in  money.      1  Stark.  185.      AVhere  on  specially.     1  Hen.  Bli.  'IHL     Holt,   C.   N. 
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instance  ami  rcf|ucst  of  the  said  defendant,  irould  deliver  to  tlie  said  <lc-  »k«-^ti38o 
fcndant  a  certiiu  lioi-so  of  the  said  plaintiff  of  great  value  (1),  in  exclian«;c  ^k^^^  o, 
for  a  certain  horse  of  the  s:ud  defendant,  he  tlie  saitl  defendant  undertook,  kxciianqe. 
and  then  and  there  faithfully  promised  the  s;iid  plaintiff  to  deliver  the  said 
horse  of  the  said  defcmlant  to  the  said  plaintiff,  and  to  pa j  him  n  certain 
sum  of  money,  to  wit,  the  sum  of — /.  of  lawful  money  of  Great  Britain,  in 
cxcliange  for  the  said  horse  of  the  said  plaintiff.     And  the  ssiid  plaintiff 
avers,  tfiat  he,  confiding  in  the  said  promise  and  undertsiking  of  the  Siiid  <le- 
fcndant  did  afterwanls,  to  wit,  on  the  day  andyciir  afoix»;ud,  at,  &c.  {cattw) 
aforesaid,  deliver  to  the  s;iid  defendant  the  said  horse  of  the  said  plaintiff  on 
the  terms  aforesaid.     And  although  the  said  defendant,  in  p:\rt-porformanco 
of  his  said  promise  and  undertsiking.  did  then  and  there  deliver  to  tlie  s:ud 
plaintiff  the  said  horse  of  the  said  defendant  in  exchange  for  the  said  horse  of 
aim  the  said  plaintiff;  yet  the  said  defendant  not  further  reganling  his  said 
promise  and  undcrt;iking,  hath  not  (although  often  requeste<l  so  to  do)  as  yet 

Eaidtothe  said  plaintiff  the  said  sum  of — /.  or  any  part  thereof,  but  hath 
itherto  wholly  neglected  and  refustd,  and  still  wholly  neglects  and  refuses 
80  to  do,  to  wit,  at,  &c.  (ycnuc)  aforesaid — [Atltl  a  amni  for  /lor^scs, 
mareSj  and  geldings^  bd^gained  and  sold,  and  for  horses^  <$*c.  soU  and 
delivered^  and  the  account  stated^  and  Oreach.] 


XXL  RELATING  TO  CONTRACTS  OF  LOAN.        ■•^'•^tixo 

TO  COX- 

TiucTa"  or 

For  that  Avheroas  the  said  plaintiff,  before  and  at  the  time  of  the  making      loan. 
of  the  pi*onnise  and  undert^ilking  of  the  *said  defendants  hereinafter  men-  [  *27U  ] 
tiooed,  was  possesscil  of  and  lawfully  entitled  to  a  certain  interest  or  sharc.  Por  not  i-c- 
to  wit,  — /.  in  the  joint  stock  ^of  annuities,  commonly  c;illcd   [consolidated  pliciu;; 
bank  long  annuities,  1   transferable  at  the  Bank  of  England,  the  said  — /.  ^^^}^  ""'1  ^ 

P  179.    ItsliouUl  flcem  howcTcr  that  an  imie-  upon  thetmnsfer  of  slock,  1  East,  1.  iUvi«leiiils 

\m9tm  oomit,  tstftting  tlint  tlcfeii'liint  was  in-         On  a  failure  to  replace  stock,  the  measure  of  ^'i^'**^^ 

dctted  anto  the  said  plaintifr  in  a  certain  horse  damages  is  the  price  at  the  day  when  it  ought  ^y*>^'". 

or  diters  horses,  &c.  and  in  a  certain  sum,  to  to  have  been  replace«.I,  or  at  the  day  of  trial,  at  P«j""*>M 

wit,  the  sum  of,  &c  would  suffice.      Sec  the  the  option  of  the  plaintiff,  2  Taunt.  258, 2  East,  sfj'l^i  «ut  of 

fcna,  ante,  38,  and  0  B.  &  C.  880.    And  in  211 ;  8  Taunt.  AoO,  "^«  ^'.^V*^ 

t  hte  case,  where  A.  agreed  to  give  a  horse.         If  the  lender  oblige  the  borrower  to  take  '^""">t'<^» 

wnuited  sound  in  e.xchange  for  a  horse  of  stock  at  a  rate  exceevTing  the  market  price,  it  ^.^^^"j   *"* 

B.  and  a  sum  of  money,  and  the  hoi-scs  were  is  usury,  1  Esn.  Rep.  11 ;  11  East,  Glo.     Ami  "t""^"""*"*! 

exchanged,  but  B.  refused  to  pay  the  money,  where  the  lender  of  stock'  reserved  to  him!H*U*  ('')* 

pretending  that  A*8  horse  w:is  unsound,  it  was  the  dividends  by  way  of  interest,  and  the  op- 

hdd  that  it  might  be  it!covereil  on  an  indcbi-  tion  of  deciiUng,  at  a  future  day,  whether  be 

tUns  eoant  for  hoi^ses  sold  and  deliveiicd.     3  wouM  have  the  stock  replaced,  or  the  sum  pro- 

B.  k  Crc&  420;  6  D.  &  R.  277,  S.  C.  dticed  by  the  sale  of  it  repaid  to  hrm  in  money, 

{4)  As  to  contracts  to  replace  stock,  see  3  T.  with  5  per  cent,  interest,  it  was  held  that  this 

11418;  8   East,  304.      11   East,  GIG.     See  a  bargain  was  us>urious,  and  that  it  made  no  dif- 

fermfbr  not  accepting  stock,  4  East,  007,  and  fbrcnce  wliether  the  whole  of  the  agiTcment 

6  Ent.  187.    Stock  in  the  public  funds  cannot  was  eontaineil  in  one  instrument,  or  whether 

W  reeovemt   in  an  action  of  indehitatm  as-  the  lender  procured  the  execution  of  two  in- 

um^l  as  money  lent,  but  the  lender  must  de-  stmrnents,  by  one  of  which  he  might  compel 

ekre  specLilly  upon  the  promise  to  replace  it,  the  replacing  cf  the  siock,  by  the  other  the 

6  Burr.  25,  8t);  2  Bla.  Rep.  084,  S.  C.  1  East,  payment  of  the  money  and   intei-est,  3  B.  Sl 

1;  4  T.  R.  087.    So  an  agreement  to  pay  a  per  Cres.  273.    What  not  usury  in  losui  of  siock, 

ttnuge on  the  day  on  which  any  moneif  should  3  Chit.  Com.  Law.  4H.     3*T.  R  'V»\;  8  T.  U. 

be  rcceiTcd  by  the  defentlant,  through  theme-  102;  8  l^last,  304;  1    Chit.   CoL  Stat.   lOOl. 

dion  of  the  nL*iintia'*a  information,  does  not  ''Usury  ** 
totitle  the  plaintiff  to  the  stipulated  reward 


(l)VidelO.Ma5s.23& 
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BiLATUQ  consolidated  bank  long  annuitieB,  then  standing  in  the  name  of  the  said 
j^J^Qf  plaintifiF  in  the  books  of  the  Governor  and  Company  of  the  Bank  of  England, 
LOAN,  bj  them  kept  for  that  purpose,  to  wit,  at,  &c.  (venue)  ;  and  tlietenpon, 
heretofore,  to  wit,  on,  &c.  [daf  of  transfer  or  about  /Y,]  at,  <tc.  {venue) 
aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant  would  dell  and  dispose  of  his  said  interest  or 
share  in  the  said  consolidated  bank  long  annuities,  and  would  then  and  there 
lend  and  advtince  the  produce  thereof  to  the  said  defendant,  he  the  said  de- 
fendant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
to  replace,  in  the  name  of  the  said  plaintiff,  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  by  them  kept  for  that  purpose,  the  said 
sum  of  —I.  consolidated  bank  long  annuities  aforesaid,  in  [  nine  months  then 
next  following,]  and  until  the  said  — /*  consolidated  bank  long  annuities 
should  be  replaced,  to  pay  unto  him  the  said  plaintiff,  the  amount  of  the  in- 
terest, dividends,  or  produce  which  he  the  said  plaintiff  would  have  been  en- 
titled to  in  case  the  said  oonsolidated  bank  long  annuities  of  the  said  plain- 
tiff had  remained  and  oontinued  standing,  in  the  books  of  the  said  Governor 
[  '*^277  ]  and  Company,  *in  the  name  of  the  said  plaintiff;  and  the  said  plaintiff  avers, 
that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant, 
did  afterwards,  to  wit,  on  the  day  and  year  aforemid,  at.  &c.  (venue)  sell 
and  dispose  of  his  said  interest  or  share  in  the  said  consolidated  bank  long 
annuities,  and  did  then  and  there  lend  and  advance  the  produce  thereof,  that 
is  to  say,  the  sum  of  — /.  of  lawful  money  of  Great  Britain,  to  the  said  de- 
fendant, and  the  said  plaintiff  in  taict  further  saith,  that  although  [nine  months 
from  the  making  of  the  said  promise  and  undertaking  of  the  said  defendant^] 
have  long  since  elapsed,  and  although  afterwards,  to  wit,  on,  &c,  at,  &c. 
aforesaid,  he  the  said  plaintiff  requested  (e)  the  said  defendant  to  replace,  in 
the  name  of  the  said  plaintiff  in  the  said  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  the  said  sum  of  — /.  consolidated  bank  long 
annuities,  according  to  the  said  promise  and  undertaking  of  the  said  defend- 
ant ;  yet  the  said  defendant,  not  regarding  his  said  promise  and  undertaking, 
but  contriving,  and  craftily  and  subtly  intending  to  deceive  and  defraud  the 
said  plaintiff,  in  this  behalf,  did  not  nor  would,  [in  nine  months  aft^r  the 
making  of  his  Said  promise  and  undertaking,]  or  at  any  time  since,  replace 
in  the  name  of  the  said  plaintiS|  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  the  said  sum  of  -^/.  consolidated  bank  long  annui- 
ties, or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  refused,  and 
still  neglects  and  refuses  so  to  do ;  and  the  said  consolidated  bank  long  an- 
nuities still  remain  wholly  unreplaced  as  aforesaid.  And  the  said  plaintiff 
further  saith,  that  if  the  said  consolidated  bank  long  annuities  of  the  said 
plaintiff  had  remained  and  continued  standing  on  the  books  of  the  said  Gov- 
ernor and  Company,  in  the  name  of  the  said  plaintiff,  the  interest  or  pro- 
duce thereof  would  have  amounted  in  the  whole  to  a  large  sum  of  money,  to 
wit  the  sum  of  — /.  [state  enough]  whereof  the  said  defendant  aflerwank,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  had  notice ;  nevertheless  the 
said  defendant  further  disregarding  his  said  promise,  and  undertaking,  hatb 
not,  although  often  requested  so  to  do,  as  yet  paid  to  the  said  plaintiff  the 
amount  of  the  said  interest  or  produce,  or  any  part  thereof,  but  hath  hith- 
erto wholly  neglected  and  refused,  and  still  neglects  and  refuses  so  to  do,  to 
wit,  at,  &c.  {venue)  aforesaid. — [Add  money  counts^  interest  county  accauni 
stated,  and  breach!] 

(«)  Snob  request  would  Mem  unneoeaeary. 


SPBcuL  coyNm  277 

Pot  that  whereas  heretofore,  to  wit,  on,*&a  {date  of  biff)  at,  &o.  {venue)    '<>»  kot 
in  consideration  that  the  said  pkintiff,  at  the  special  instance  and  request,  ^g^^^f^ 
of  the  said  defendant,  would  indorse  and  deliver  to  the  said  defendant  a  cer-  p^,.  ^^^ 
tain  bill  of  exchange,  bearing  date^  to  wit,  the  same  daj  and  year  aforesaid,  diacount- 
ud  drawn  by  the  said  plaintiff  upon  one  E,  F.  whereby  he,  the  said  plain-  *"S  *  ^^ 
tiff,  requested  the  said  E.  F.  (two)  months  after  the  date  thereof,  to  pay  to  change, 
his,  the  said  plaintiff 's  order,  the  sum  of  — L  for  value  received,  to  be  dis-  which 
ooonted  by  the  said  defendant  for  the  said  plaintiff;  and  also  in  considera-  P^*j^**? 
tioD  that  the  said  plaintiff  had  then- and  there  agreed  to  pay  and  allow  to  the  ^^^  ^^  ^"^ 
aaid  defendant,  a  certain  sum  of  money,  for  interest  or  discount  upon  the  fendant  for 
said  sum  of — /.  in  the  said  bill  of  exchange  specified,  at  and  after  the  rate  ^^^  P^J"- 
rfS^  per  cent,  until  the  said  bill  of  exchange  would  become  due  and  paya-  ^^®  ^■' ^' 
ble,  according  to  the  tenor  and  effect  thereof;  [and  also  in  consideration  that 
the  said  plaintiff  had  then  and  there  agreed  to  tiike,  accept,  and  receive  of 
and  &om  the  said  defendant,  in  part  of  the  said  s^um  of  money  in  the  said 
hill  of  exchange  specified,  between  — /.  and  — /.  worth  of  certain  goods  and 
merchandize,]  {omit  this  statement  betweeti  the  brackets^  if  not  axxordiim 
to  fact)  y  he  the  said  defendant  undertook,  and  then  and  there  ^ithftiUy 
[HTomised  the  said  plaintiff  to  discount  the  said  bill  of  exchange  by  delivering 
to  the  said  plaintiff,  in  part  of  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified,  between  — /.  and  — /.  worth  of  certain  goods  and  merchan- 
diie,  and  advancing  and  paying  the  said  plaintiff  the  residue  of  the  said  sum 
ofrnmiey  in  the  said  bill  of  exchange  specified,  within  a  certain  time,  which 
bng  since  elapsed,  {let  these  averments  agree  with  the  facts)  and  the  said 
pimtiff  in  £ict,  says,  that  he,  confiding  in  the  said  promise  and  undertak- 
ing of  the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  afore- 
Bud,  indorse  and  deliver  the  said  bill  of  exchange,  to  the  said  defendant,  to 
wit,  at,  &c.  (27671116)  aforesaid ;  and  he  the  said  plaintiff  hath  always  hitherto 
been  ready  and  willing  to  pay  and  allow  to  the  said  plaintiff  the  said  sum  of 
money,  for  interest  or  discount  as  aforesaid,  and  to  take,  accept,  and  receive, 
of  and  from  the  said  defendant,  in  part  of  the  said  sum  of — /  in  the  said 
Wll  of  exchange  specified,  between  — /.  and  — /.  worth  *of  goods  and  mer-  [  *278  ] 
doadize  as  aforesaid,  to  wit,  at;  &c.  aforesaid ;  whereof  the  said  defendant 
afterwards,  to  wit  oia  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {veuve) 
aforesaid,  had  notice.     And  although  the  said  defendant  did,  on  the  day  and 
year  aforesaid,  at,  4;c.  aforesaid,  in  part-performance  of  his  said  promise  and 
undertaking,  in  part  discount  the  said  bill  of  exchange,  by  advancing  and 
paying  to  the  said  plaintiff  the  sum  of  — /.  part  of  the  said  sura  of  money  in 
Ae  said  bill  of  exchange  specified,  yet  die  said  defendant,  not  regarding  his 
said  promise  and  undertaking,  but  contriving  and  intending  to  deceive  and    ^ 
defrand  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  although  he  was 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  <tc.  (vemie)  aforesaid, 
requested  by  the  said  plaintiff  so  to  do,  within  such  time  as  aforesaid,  or  at 
■ay  time  afterwards,  deliver  to  the  said  plaintiff  between  — /.  and  — /.  worth 
of  goods  and  merchandize,  or  any  goods  and  merchandize  whatsoever,  in  part 
of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  or  pay  and 
adwnoe  to  the  said  plaintiff  the  residue  of  the  said  sum  of  money  in  the  snid 
hiB  of  exchange  specified,  or  any  part  thereof,  but  hath  hitherto  wholly 

i^efbaed  and  neglected  so  to  do ;  and  the  residue  of  the  said  sum  of  money  in 

(0  See  1  New  Rep.   488;  6  East,  888;  2     860,  fbr  not  accounting  for  tlie  procwds  of  a 
wentw.  482.    See  a  form  of  declaration,  post,     bin  delivered  to  defendant  to  get  discounted. 
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wii  KOT   the  said  bill  specified,  to  wit,  the  sum  of  — I.  still  remains  wholly  due  and 
I'^aTBiii.  '^^P*^^  *^  ^^®  ^^  plaintiflF,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  another 

count  on  an  executed  consideration^  and  money  had  and  received^  account 

stated^  and  breach,^ 


[  *279  ] 

ox    WAR- 
SANTICa. 

On  a  war- 
ranty of  a 
horae,  &c. 
to  be 
•ound,  &c. 


*XXn.  ON  WARRANTIES. 

For  that  whereas  heretofore,  to  wit,  on,  ic.  {day  of  salCj  or  about  it) 
at,  &c,  {venue')  in  consideration  that  the  said  plaintiff,  at  the  speciaf  in- 
stance and  request  of  the  said  defendant,  would  buy  of  the  said  defendant, 
a  certain  horse  \pr  dog,  &c.  at  and  for  a  certain  price  or  sum  of  money,  to 


{g)  As  to  actions  for  breaches  of  warranties 
in  general,  see  1  Vin.  Abr.  tit  Act  Case  De- 
ceit, P.  b.  1;  1  Com.  Dig.  action  on  the  case  of 
a  Deceit,  A.  8;  2  East,  446;  Chit  jvn.  Contr. 
138,  &c.  See  old  precedents,  Morgan,  256. 
Heme,  9(2,  It  was  formerly  more  usail  to  de- 
clare in  case  than  in  asBiimpait  Doagl.  18; 
but  of  late  assumpsit  is  most  usual.  See  2 
East,  451 ,  452.  See  the  forms  in  case,  post, 
679,  and  8  Wils.  40. 

(And  see  a  declaration  in  case  and  law  re- 
lating to  warranties.  1  Adol.  &  £1.  60S.)  If 
there  was  no  warranty,  but  a  written  contract, 
and  a  false  representation,  the  declaration 
should  be  in  case  for  the  deceit,  4  Camp.  22; 
12  East,  11,  and  see  farther,  for  precedent  and 
law,  poet,  6')7;  and  in  some  cases,  though 
there  be  a  warranty  and  stipulation  that  ven- 
dor will  tike  the  article  back,  yet  Tendoe  may 
sue  for  the  deceit     2  Stark.  162. 

A  warranty  on  the  sale  of  a  personal  chat- 
tel, as  to  the  ritjhi  thereto,  is  generally  implied. 
2  Bla.  Com.  451 ;  8  Id.  166;  8  T.  R.  57;  Peake, 
C.  N.  P.  94;  Cro.  Jao.  474.  1  Rol.  Ab.  90;  1 
Salk.  210;  Dougl.  18,  but  not  as  to  the  right 
of  real  property,  (Dougl.  654;  2  B.  &  P.  18; 
8  B.  &  P.  166)  if  a  regular  conveyance  has 
been  executed,  6  T.  R.  626.  A  warranty  how- 
ever, of  the  soundness,  goodness,  quality,  or 
value  of  a  horse,  or  other  personalty  is  not 
implied  on  the  sale  or  exchange  thereof,  8 
Campb.  851;  2  East,  314;  8  Bla.  Com.  451;  8 
Bhu  Com.  165;  2  Rol.  Rep.  4;  F.  N.  B.  94. 
But  there  is  an  implied  warranty  that  goods 
are  of  a  merchantable  quality,  where  the  ven- 
dee has  had  no  opportunity  before  or  at  the 
time  of  the  sale  of  inspecting  them,  4  (}ampb. 
144.  So  if  a  person  sells  an  article  he  thereby 
warrants  that  it  is  merchantable,  that  is,  fit  for 
some  purpose.  If  he  sells  it  for  a  particular 
purpose,  he  thereby  warrants  it  fit  for  that  pur- 
pose. Upon  such  principles  therefore,  if  a  man 
sells  a  horse  generally,  he  warrants  no  more 
than  it  is  a  horse;  bat  if  the  vendee  adu  for  a 
carriage-horse,  or  a  horse  to  carry  a  female  or 
a  timid  and  infirm  rider,  he  who  sells  under- 
takes, on  every  principle  of  honesty,  that  it  is 
fit  for  the  purpose  indicated.  See  yer  Best,  C.  J; 
6  Bingh.  544.  So  if  beer  be  sold  to  be  consum- 
ed at  Oibraltar,  the  sile  is  an  affirmation  that 
it  is  fit  to  go  80  far.  4  C^mpb.  160.  6  IViunt 
lOa    And  in  the  ease  in  4  B.  &  C.  115.    6D. 


k  R,  208,  a  C.  Abbott,  C.  J.  observed,  « that 
on  the  trial  it  occurred  to  him  if  a  person  sold 
a  commodity  for  a  particular  purpose,  he  must 
be  underttood  to  warrant  it  rea9onabljf  fit  and 
proper  for  tuck  purpose,  and  that  he  wis 
still  strongly  inclined  to  adhere  to  that  opin- 
ion," but  some  of  his  learned  brothers  thought 
differently.  A  warranty  may  be  implied  fnnn 
the  production  of  a  sample,  in  a  parol  sale  by 
sample;  4  Campb.  22,  144,  169;  4  B.  &  A. 
887;  8  Stark,  82,  and  see  note;  and  if  the 
bulk  of  the  goods  do  not  correspond  with  the 
sample,  it  would  be  a  breach  of  the  warranty. 
If  the  contract  describe  the  goods  as  of  a  par- 
ticular denomination,  there  is  an  implied  war- 
ranty that  they  shall  be  of  a  mercliantahk; 
quality,  of  the  denomination  mentioned  in  the 
contract,  4  Campb.  144;  3  Chit  Com.  Law, 
808.  1  Stark.  504  4  Taunt  858;  5  B.  &  A. 
240.  In  all  contracts  for  the  sale  of  proviskios 
there  is  an  implied  contract,  they  shall  be 
wholesome.  1  Stark.  Sai;  2  Campb.  891;  3 
Campb.  286.  If  goods  are  ordered  to  be  man- 
ufactured, a  stipuLition  that  they  shall  be  prwp 
er  is  implied.  4  Campb.  144;  6  Taunt  lOS; 
especially  if  for  a  foreign  market,  4  Camnb. 
169;  6  Taunt.  108.  See  a  form,  post,  281 
An  implied  warranty  will  arise  fh>m  the  non- 
observance  of  an  usage  in  specifying  defects,  4 
Taunt  847.  Holt,  C.  N.  P.  95,  and  see  4  B. 
k  C.  110, 114. 

A  simple  affirmation,  or  assertion  by  the  ven 
dor  as  to  the  value  or  quality  of  the  goods  does 
not  amomitto  a  warranty  unless  it  be  made  and 
received  as  such,  although  the  purchaser  may 
have  bought  the  goods  on  the  fiiith  of  saeh  r^ 
oommen(£ktion,  (>o.  Jac.  4  Rol.  Ab.  101.  Qdt 
jun.  Contr.  185,  and  in  many  cases  the  posi- 
tive recommendation  of  the  seller  is  not,  ntm 
the  nature  of  the  case,  to  be  regarded  as  a 
warranty,  but  merely  as  an  expression  of  hit 
belief  and  opinion  on  a  matter  of  which  be 
could  have  no  certain  knowledge,  and  on  wliieh 
the  purchasers  were  generally  capable  of  form- 
ing an  opinion,  C!hitty  jun.  6ontr.  185.  Thus 
where  the  defendant  not  knowing  the  age  of  a 
horse,  but  having  a  written  pedigree  which  he 
received  with  him,  sold  him  as  a  horse  of  the 
age  stated  m  the  pedigree,  at  the  same  time 
stating  that  it  was  his  source  of  inlbrmaticML 
Lord  Kenyon  held  this  was  nb  warmnty.  Peakv 
Rep.  128;  2  Esp.  572,  and  see  5  B.  &  Alb.  240. 
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wit}  the  aam  of — L  to  be  there$>re  paid  to  the  said  "V^pUuntifi^  be  tbe  said  de-  ^" 
bsdant  undertook,  and  tben  a&d  there  Sedthfully  promised  tbe  said  plaintiff  ^^"^^^^ 
that  the  said  horse  [or  dog,  Ac]  then  [was  sound  (A).]  And  the  said  plaintiff 


Cfait  Jan.  Contr.  135;  1  Bingb.  844.  (In  the 
CM  in  4  Gar.  k  P.  45,  it  was  derided,  that  if 
1  perns,  at  the  time  of  seUing  a  hone,  say, 
**  I  never  toarrantt  but  he  is  tound  as  far  as  I 
bum"  this  is  a  qualified  warranty,  and  may 
besMd  on  even  in  asmmpsit,  showing  that 
As  pbtottff  knew  of  the  uneoondnesB.    8ed 

A  geDeral  warranty  win  not  extend  to  guard 
^UDSt  defects  that  are  plain  and  obvions  to 
it  senses  of  the  purchaser.  As  if  a  horse  be 
vuTaated  perfect,  and  wants  an  ear,  or  a  tail, 
fte.  2  Bla.  Com.  165;  1  Salk.  211.  But  if  on 
te  ale  of  ahorse,  the  seller  agree  to  deliver 
ilaoQiid  and  firee  from  blemish  at  the  expin^ 
tioo  of  a  q^eeified  period,  the  warranty  is  broken 
Ij  a  bait  in  the  horse  when  delivered,  although 
Mck  defect  existed  and  was  apparent  or  obvi- 
Ml  at  the  time  oT  the  sala  2  Bingh.  188.  As 
toa  sale  of  goods  with  all  fiiults,  see  5  B.  & 
ili  24a    8  Campb.  154. 

Where  a  horse  has  been  warranted  sound, 
mj  mfirmity  rendering  it  unfit  fi>r  immediate 
ve,  is  an  unsoundness;  it  is.  not  necessary  the 
Bfinnity  should  be  of  a  permanent  nature,  1 
ftuk.  127,  and  a  warranty  of  soundness  is 
Men  if  the  disease  ousted  in  the  oonstito- 
tiooef  the  animal  at  the  time  of  the  sale,  al« 
tbngk  its  &tal  appearance  could  not  be  dis- 
mmd,  and  did  not  appear  until  two  months 
iAnvBids,  1  R.  &  M.  136.  A  oough  of  a  per- 
BBBat  nature  is  an  unsoundness,  2  Chit.  nep. 
^  A  furved  horse  is  unsound,  1  R.  &  M. 
2«l  Bat  m6  Inting,  Holt,  C.  N.  P.  680,  or 
WBiiy.  2  Gampb.  528,  do  not  of  themselves 
MMlitDte  an  unsoundness;  but  if  the  roaring 
beef  saeh  a  nature  as  to  incommode  the 
bfloe,  wfaoi  pressed  to  its  speed,  it  is  an  un- 
■nbesi,  2  Stark.  81.  It  is  a  disputed  qnes- 
fiaa,  vhedwr  thrashes,  spUnts,  or  gnidding  to 
Wanimgoandness,  2  Camp.  524,  n.  (Bad- 
Ms  of  diape  of  a  horse  is  not  unsoundne^f 
ftngkitim^t  oooasbn  lameness  from  bad* 
MB  of  action,  1  Mood.  &  Bob.  299.)  The 
vmioii  of  nnsoundnQB  is  for  the  opinion  of 
w  jury,  7  Taunt.  158.  8  J.  B.  Moore,  82. 
^  Baron  Pteke,  Hilliard  v,  Orbell,  rittings 
aXiebeqner,ll  Jane;  1884, limes,  12  June, 
"Tiers  a  horse  is  warranted  sound, and  turns 
wtetherwise,  the  purehaser  has  no  right  to 
Utan  him  uniees  the  warranty  was  fraudu-* 
Icri ;  his  only  remedy  is  an  action  on  the  war- 
aeby.  This  has  been  lately  settled,  but  the 
Mnl  ifltpression  fi>nnerly  among  the  profes- 
Mi,  and  now  amongst  all  others,  is  tlwt  the- 
ynehaser  is  to  return  the  horse,** — ^referring 
^9im  ff.  Blay,  2  B.  &  Ad.  456. 

If  not  otherwise  stipulated,  an  action  tost 
8{l  hrtaek  if  warranty  may  he  sapported 
1B0KMt  retaining  the  horse,  or  even  giving 
Mtiee  of  the  unsoondness,  and  although  the 
pNkaser,  have  re-eold  tbe  horse.  1  Hen.  Bla. 
IT;  1 T.  R.  136;  2T.  R.  745;  9  B.  A  Cres.  265. 
M  snleas  the  horse  be  returned  as  soon  as  the 
is  discovered,  or  if  the  horse  has  been 


long  worked,  the  purehaser  cannot  recover  back 
the  purchase  money  on  the  count  for  money 
had  and  received.  1  T.  R.  186;  5  East, 
449;  7  East,  274;  2  Campb.  410;  1  New 
Rep.  860,  and  in  all  cases  the  vendee  should 
object  within  a  reasonable  time,  otherwise  a 
strong  presumption  arises  that  the  article,  at 
the  time  of  tbe  sale,  corresponded  with  such 
warranty,  and  the  plaintiff  is  called  upon  to 
give  the  strictest  proof  of  the  breach,  \)  B.  & 
C.  265;  1  J.  B.  Moore,  106.     1  H.  BR  10. 

When  the  purchaser  has  not  returned  the 
goods,  or  endeavored  to  do  so  within  a  reason- 
able time  after  the  sale  on  account  of  the 
breach  of  the  warranty,  or  cannot  return  the 
goods  or  horse  in  the  same  stite  by  reason  of 
doctoring,  &c.  3  Esp^  82;  5  East,  452,  he  has 
no  defence  to  an  action  by  the  vendor  for  the 
price,  but  must  pi'oceed  in  a  cross  action  on  the 
warranty,  1  T.  R.  136.  6  East,  44*.);  7  Id. 
274;  2  Campb.  410;  1  N.  R.  260;  8  E«p.  Rep. 
82;  4  Esp.  Bep.  95,  and  it  seems,  if  the  ven- 
dee has  accepted  a  bill  or  given  any  other  se* 
curiy,  the  breach  of  warranty  is  no  defence  to 
an  action  thereon,  but  he  must  proceed  by  cross 
action,  2  Taunt  2;  1  Stark.  51;  3  Campb.  88, 
a  C;  14  East,  486;  3  Stark.  175,  but  this 
seems  otherwise  when  the  purchaser  has  re- 
turned, or  endeavored  to  return  the  goods  in  a 
reasonable  time  after  the  sale,  see  2  Taunt.  2; 
14  East,  484;  8  Campb.  38;  Peake,  C.  N.  P. 
33.  (2  B.  &  Adol.  456;  4  Nov.  &  M.  1U5.) 
In  a  late  case  whereby  a  contract  of  sale  of 
cinq-foin  seed,  the  vendor  warranted  it  to  be 
new  growing  seed;  and  soon  after  the  sale,  the 
buyer  was  told  it  did  not  correspond  with  the 
warranty,  and  he  afterwards  sowed  part,  and 
sold  the  residue,  but  which  being  unproduct- 
ive was  never  paid  for,  it  was  held  the  buyer 
might  defond  an  action  for  the  price  of  the 
seed,  by  sliowing  the  breach  of  the  warranty, 
and  that  the  seed  was  good'  for  nothing,  9  B. 
&  C.  250. 

For  what  damage  defendant  is  liable  in  this 
action,  poet,  281,  note.  (Evidence.  A  prior 
vendor  who  warranted  on  his  sale  to  the  de- 
fendant is  not  a  competent  witness  for  the  de- 
fendant in  an  action  by  a  purchaser  fh>m  him 
on  A  warranty.  Bliss  v.  Mountain,  1  Mood.  & 
Bob.  302.) 

(A)  This  form  may  readily  be  applied  to  any 
description  of  warranty,  as  that  tne  horse  was 
"  tne  from  vice,"  &c.  The  wananty  must  be 
described  accurately,  and  co-extensive  with  the 
breach  complained  of  If  any  conditional  or 
exceptional  terms  be  osed,  they  must  be  follow- 
ed in  setting  out  the  contract.  Therefore  if  a 
horse  be  warranted  sound,  every  where  exeefii 
a  kiok  on  the  leg,  tbe  exception  must  be  stiUed, 
4  B.  &  C.  445.  What  a  variance,  2  D.  &  R. 
10,  7  Taunt  405;  1  J.  B.  Moore,  109;  4  B.  & 
a  108.  (See  Heming  v.  Parry,  6  Carr.  &  P. 
589,  Where  Anderson «  B.  observed  on  Jones  «• 
Cowley,  6  B.  &  RyL  538.) 
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avcrfl.  thnt  he  confiding  in  the  said  promise  and  undertaking  of  the  said  de- 
ronrliiit,  did  afterwards,  to  wit.  on  the  day  and  year  aforesaid,  at,  Ac.  {vetnie) 
aforosaid,  buy  the  said  horse  [or  dog,  Ac]  of  the  said  defendant,  and  then 
and  there  paid  him  for  the  same  the  said  sum  of  money^  nevertheless,  the  said 
defendant,  contriving  and  fraudulently  intending  to  injure  the  said  plaintiff, 
[  *281  ]  did  not  perform  or  regard  his  said  *promi8e  and  undertaking,  so  by  him  made 
as  jiforcsjiid.  but  thereby  craftily  and  subtly  deceived  and  defrauded  the  said 
plaintiff  in  this,  to  wit,  that  the  said  horse,  (or  dog,  £x]  at  the  time  (t)  of 
the  making  of  the  said  promise  and  undertaking  of  the  said  defendant  was 
not  [sound]  but,  on  the  contrary  thereof,  was  at  that  time  [unsound  C^')], 
whereby  tlie  said  horse  [or  dog,  &c.]  became  *and  was  of  no  use  or  \'alue  to 
the  said  plaintiff;  and  he  the  said  plaintiff  hath  been  put  to  great  charges 
and  expense  of  his  monies  in  and  about  the  feeding,  keeping,  and  taking 
care  of  the  said  horse  (/),  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  — I.  to  wit,  at,  &e.  {venue)  aforesaid. 

Second  And  whereas  also  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c 

count  on  an  (fetwe)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special 
oonsidcni-  ii^stance  and  request  of  tlie  said  defendant,  had  then  and  there  (?/?)  bought  of 
tioD.  tlie  said  defendant  a  certain  other  horse,  at  and  for  a .  certain  other  price  or 

sum  of  money  then  and  there  agreed  upon  between  the  said  plaintiff  and  the 
said  defendant,  he  the  said  defendant  undertook,  and  then  and  there  faithful- 
ly promised  the  said  plaintiff,  that  the  said  last-mentioned  horse,  at  the  time 
of  the  said  sale  thereof  was  sound ;  nevertheless,'the  said  defendant,  contriv- 
ing and  intending  to  injure  the  said  plaintiff,  did  not  regard  his  last-mention- 
ed promise  and  undertaking,  but  thereby  craftily  and  subtly  deceived  and 
defrauded  him  of  this,  to  wit,  that  the  said  last-mentioned  horse,  at  the  time 
of  the  said  sale  thereof  was  not  sound,  whereby  the  said  last-mentioned  horse 
then  and  there  became,  &c. — [Conclude  as  in  the  first  cou?it  from  /Ac*, 
afid  add  cotmisfor  horse-keep  as  ante,  59,  if  there  were  any  cotUract  io 
that  effect,  and  the  money  counts,  and  accounts  stated,  and  breach.Ji 


On  a  wap- 
nn^of 
fioundnesB 
on  an  ex- 
change of 
hoxBe8(n). 


For  that  whereas  heretofore,  to  wit,  on,  kc.  {day  of  contract  or  abmU  it) 
at,  &c.  {lyenue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  would  deliver  to  the  said  defendant  a  cer 
tain  horse  of  the  said  plaintiff,  of  great  value,  and  would  also  pay  to  the  said 
defendant  a  certain  sum  of  money,  to  wit,  the  sum  of  — /.  of  lawfiil  money 
of  Great  Britain,  in  exchange  &r  a  certain  mare  of  the  Said  defendant,  ne 

(<)  This  neoenarj. 

(Jlr)  The  partioular  desonption  of  unflound- 
ness  need  not  be  stated,  it  being  a  rule  In  plead- 
ing, that  the  breach  may  In  general  be  olasign- 
ed  in  the  negative  of  the  woida  of  the  contract, 
Com.  Dig.  Pleader,  C.  45;  2  Saund.  481  b; 
ST.  R.  807;  9  Co.  60  b;  Ante,  toL  i.  291, 
Ac 

(/)  When  not  reoorerable,  see  2  Campb.  S2; 
2  Chitty*8  Jlep.  416.  If  the  horse  has  not  been 
tendered  to  the  defendant  the  plaintiff  cannot 
recover  damages  for  the  expense  of  his  keep. 
1  Taunt.  666.  But  where  there  has  been  an 
express  warranty,  and  the  plaintiff  relying 
thereon,  had  re*sold  the  horse  with  a  similar 
warranty,  and  being  sued  thereon  by  his  ven- 
dee, offers  the  defense  to  his  vendor,  who  gives 


no  direction  to  the  action,  the  plaintiff  may  r» 
cover  the  costs  of  his  defense,  as  port  of  ths 
damages  occasioned  by  the  breach  of  warranty 
7  Taunt  158;  1   J.  B.   Moons,  106;  1  R.  * 
M.  486;  8  Taunt.  685. 

(ot)  1  Vin.  Ab.  578. 

(n)  When  not  neoesmry,  see  9  East,  84^ 
Generally  Sj^kinr,  as  in  a  contract  of  nle^ 
there  is  no  implied  warranty  in  tlie  szohttige 
of  one  commodity  flir  another,  8  CampK  851; 
see  ante,  279,  notes.  In  a  contract  for  the  ex- 
change of  a  watch  for  candlesticks  warrftnted 
silver,  the  owner  of  the  watch  cannot  reoorcs 
it  bach  though  the  warranty  be  false,  8  OuDAph. 
299;  set  a  precedent,  ante,  274,  for  not  pi^iag 
money       an  exchange  of  horses 
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the  said  defendant  undertook,  and  then  and  iihere  jfaithfally  promised  the  flaid   ^^  ^^^ 
phintiff,  that  the  said  mare  of  the  said  defendant  was  then  and  there  sound :    ^^^'"''^ 
and  the  said  pkintiff  avers,  that  he,  confiding  in  the  said  promise  and  under- 
taking of  the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year 
[dbreftiid,  at,   &c.  (venue)  aforesaid,  deliver  to  the  said  defendant  the  said 
hone  of  the  said  plaintiff,  and  did  also  then  and  there  pay  to  the  said  defendant 
the  said  sum  of  — /.  in  exchange  for  the  said  mare  of  the  said  defendant ;  yet 
the  sud  defendant  contriving,  and  fraudulently  intending  to  injure  the  said 
piaintiSI  did  not  perform  or  regard  his  said  promise  and  undertaking ;  but 
thereby  craftily  and  subtly  deceived  the  said  {^intiff  in  this,  to  wit,  that  the 
Mid  mare,  at  the  time  of  the  making  of  the  said  promise  and  undertaking 
of  die  said  defendant  as  aforesaid,  was  not  sound,  but  on  the  contrary  thereof 
ms  at  that  time  unsound,  whereby  the  said  mare  became  and  was  of  no  use  or 
Talae  to  the  said  plaintiff,  to  wit,  at,  See.  {venue)  aforesaid  ;  and  whereby 
abo,  [State  special  damage^  if  any,  by  expense  of  feeding,  ^c.  as  ante, 
281.]    And  whereas  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at.  Second 
fce.  {wnue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  spe-  count  on  an 
(ai  instance  and  request  of  the  said  defendant,  hid  then  and  there  delivered  co^j^^rat. 
te  the  ^^d  defendant,  a  certain  other  horse  of  the  said  plaintiff,  of  *  great  tion. 
vaioe,  and  had  also  paid   to  the    said  defendant,  a  certain  other  sum  of  [  'K'282  1 
BDoey,  to  wit,   the  sum   of  — L  in  exchange   fer    a  certain   other   mare 
of  the  said  defendant,  he  the  said  defendant    then  and  there  undertook 
aod  then  and   there  faithfully  promised  the  said  plaintiff  that    the   said 
last-mentioned   mare,   at  the  time  of  such  last^mentioned  exchange,   was 
soimd ;  yet  the  said  defendant,  contriving  and  intending  to  injure  the  said  • 
plamtiff,  did  not   perform  or  regard  his  said  last-mentioned  promise  and  un- 
dfftabug ;  but  thereby  craftilv  and  subtly  deceived  the  said  plaintiff  in  this, 
te  wit,  that  the  said  laist-mentioned  mare,  at  the  time  of  the  said  ]ast-men- 
tiOBed  exchange,  was  not  sound,  but  was  at  that  time  unsound,  and  thereby 
became  and  was  of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at,  kc' {venue) 
aforesaid. — [Add  statement  of  the  damage  and  the  common  counts,  as 
pointed  out,  afUe,  281.] 

For  that  whereas,  heretofore  to  wit,  on,  ko.  {day  of  sale  or  abofit  it)  at.  For  not 
ke.  {venue)  m  consideration  that  the  said  ^plaintiff,  at  the  special  instance  ^^^^^ 
and  request  of  the  said  defendant,  had  then  atod  there  undertaken  and  faith-  ^"^  ■^^ 

good  ham* 

{•)  Sae  note*  ante*  279.     8m  other  ibnaB,  the  isftriority,  notwitiistanding  a  vaage  in  the  for  foreign 

IWcBUr.  482;   1  Campb.  190;  2  £Mt,  814.  trade  to  that  effect     1  Cftmpb.  118.     Where  a  marketB 

»a  parol  sale  of  goods  by  sample,  an  im-  purchaser  finds  that  the  commodib^  does  not  (o). 

virranty  arises  that  they  shall  ootrespond  accord  with  the  order,  and  is  unfit  Ibr  his  pur-  r  di^QfiQ  1 

vl&  the  sample.     4  B.  ft  A.  887;  8  Stark.  82,  pose,  he  should  immediatdy  return  it,  f>r  give  ^  ^ 

tad  notes;  4  Gamph.  22.    But  this  is  not  so  notice  to  the  vendor  to  taJJoe  it  back.    1  Campb. 

in  a  written  sale  by  sample;  4  Campb.  144,  198;  7  Ves.  247.      And  after  an  action  has 

189;  2  Gampb.  22.    And  upon  a  sale  of  goods  been  brought  fbr  the  value  of  goods  fyimished 


l^a  Mimple,  the  law  does  not  ndse  an  implied  at  a  stipulated  price,  and  the  porohaBer  does 

maaaty  that  the  goods  should  be  mezchanta-  not,  either  in  bar  of  the  action,  or  to  reduce 

Ui^  thoi^h  a  &ir  merchantable  price  were  py~  the  damages,  object  to  the  quali^  of  the  goods, 

Ci,  and  if  there  be  a  latent  deihet  then  ezistmg,  but  allows  ike  seller  to  recover  the  full  price 

aaknown  to  the  seUer,  and  without  fraud  on  agreed  upon,  he  cannot  maintain  a  cross  action, 

b  part,  the  seller  is  not  ansirerable,  though  on  the  ground  of  the  goods  beiiig  of  a  bad 

tegoadfitiini  out  to  be  omnerchantable,  and  Equality,  and  unfit  fbr  the  purpose  tor  which 

tkeeootiaet  is  satisfied,  if  the  aanple  answera  they  were  ordered.    1  Campb.  190.  temb.    In 

Mj  to  the  comnoodity  in  bulk.    2  Eaat,  814.  an  action  Ibr  the  price  of  goods  ordered  by  de- 

B  the  goods  do  not  correspond  with  the  sam*  fendani  which  are  sent  to  the  purchaser,  and 

pie,  the  vendee  m  not  boiind  to  complete  the  immediately  returned,  it  lies  upon  the  plaintV 

on  being  aUowed  a  oompenaMioii  fi>r  to  show  that  the  iwticles  oonreBpond  with  thf 
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ov  WAB^  (nWj  promised  the  said  defendant  to  buy  of  him  divers  goods  and  merchau* 
dize,  to  ^it,  &g.   [here  describe  the  goods  generally^]   for  certain  large 
prices  then  and  there  agreed  upon  bj  and  between  the  said  plaintiff  and  the 
said  defendant,  amounting  together  to  a  large  sum  of  money,  to  wit,  the  sum 
of  — /.  of  lawful  money  of  Great  Britain,  he  the  said  defendant  undertook 
and  then  and  there  faithfully  promised  the  said  plaintiff,  to  furnish  such  goods 
and  merchandize  as  aforesaid,  properly  preserved  and  packed  up  for  the  East 
Indies  aforesaid,  and  to  pack  them  properly  for  the  said  voyage  :  and  the  said 
plaintiff  in  feu^t  says,  that  although   he,  confiding  in  the  said  promise  and  un- 
dertaking of  the  said  defendant,  did  afterwards,  to  wit  on  the  day  and  year 
aforesaid,  at,  &c.  {yetiue)  aforesaid,  buy  of  the  said  defendant  a  large  quan- 
tity of  goods  and  merchandize,  as  and  for  the  same  goods  and   merchandize 
so  agreed  to  be  bought  as  aforesaid,  and  which  the  said  defendant  then  and 
there  supplied  and  furnished  to  the  said  plaintiff,  as  and  for  such  goods  and 
merchandize,  to  wit,  at,  &c.  {venue)  aforesaid ;  yet  the  said  defendant,  not  re- 
garding his  said  promise  and  undertaking,  did  not  or  would,  although  often 
requested  so  to  do,  furnish  such  goods  and  merchandize  as  aforesaid,  fit  to  be 
sent  to  the  East  Indies  as  aforesaid,  or  pack  them  properly  for  the  said  voy- 
age, ax^cording  to  his  said  promise  and  undertaking  so  made  as  aforesaid,  but 
wholly  neglected  and  refused  so  to  do,  and  therein   made  default ;  and  then 
and  there  so  negligently  and  improperly  conducted  and  behaved  himself  in 
and  about  the  furnishing  and  packing  of  the  said  goods  and  merchandize,  that 
the  same,  by  reason  thereof,  were  wholly  unfit  for  the  purpose  aforesaid,  and 
thereby  the  said  plaintiff  not « only  lost  all  the  benefit,  profit  and  advantage 
[  '*^284  ]  which  he  otherwise  might  and  would  have  '^derived  and  acquired  from  the 
purchase  of  the  said  good^  and  merchandize,  but  also  was  put  to  great  ex- 
pense of  his  monies,  to  wit,  — /.  in  and  about  the  shipping  and  conveying  of 
the  same  to  the  East  Indies  aforesaid,  in  and  about  other  expenses  relating  to 
the  same ;  and  was  also  put  to  great  expense,  loss,  and  inconvenience,  in  and 
about  the' sale  and  disposal  of  the  said  goods  and  merchandize,  and  sustained 
great  loss  and  damage  on  occasion  of  his  not  being  able  to  sell  or  dispose  of 
Second       the  same,  at,  &c.  aforesaid.     And  whereas  heretofore,  to  wit,  on,  &c.  at,  &c. 
oot  Kllfne  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special,  &c.  of 
goods,  &o.  the  said  defendant,  had  then  and  there  undertaken,  and  to  said  defendant 
thftt  were    faithfully  promised  to  buy  of  him  divers  other  goods  and  merchandize,  to  wit, 
proror  to    ^^*  [^^^  describe,  the  goods,  ^c.  as  in  the  first  count,]  at  and  for  a  certain 
be  sent  to    snm  of  money,  to  wit,  the  sum  of  — /.  of  like  lawful,   &c.  to  be  therefore 
^bragn       paid  by  the  said  plaintiff  for  the  same,  he  the  said  defendant  undertook,  and 
™*'^****     to  the  said  plaintiff  then  and  there  faithfully  promised  to  furnish  such  goods 
and  merchandize  as  aforesaid,  as  were  reasonably  fit  and  proper  (p)  to  be  sent  - 
to  the  East  Indies  aforesaid.  And  the  said  plaintiff  in  fact  savs,  that  although 
he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  af- 
terwards, to  wit,  on  the  day  and  year  aforesaid,  did  buy  of  him  a  large  quan- 
tity of  goods  and  merchandize,  as  and  for  the  said  goods  and  merchandize  so 
bought  as  aforesaid ;  and  the  said  defendant  then  and  there  supplied  aiid  fur- 
nished the  same  to  him  accordingly,  to  wit,  at,  &c.  {venue)  aforesaid ;  yet  the 

order  given.     1  Oampb.  180.    If  tlie  goods  de-  luffitibruBe.    2  Id.  411. 

liTered  are  generally  the  same  m  t^MW  con-  ( p)  That  an  implied  warranty  in  general 

traeted  ibr,  and  have  been  paid  Ibr  by  the  pm^  arises  on  the  part  of  the  seller,  that  the  article 

chaser,  the  price  cannot  be  reooveM  back  in  sold  shaU  be  reasonably  fit  and  proper  tor  the 

an  action  for  money  had  and  received,  as  up-  purpose  fbr  which  it  is  sold.     See  4  B.  &  Ores, 

on  a  failure  of  consideration,  however  bed  thdr  108;  6  D.  &  R.  200,a  C;  5B'mgh.  688;  Ante, 

qvality  may  be,  and  although  they  are  quite  279,  note. 
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said  defendant  not  regarding  his  said  last-mentioned  promise  and  undertaking,    ^^  "^^"^ 
then  and  there  craftily  and  subtly  deceived  and  defrauded  the  said  plaintiflF  in    ^''''"*- 
this,  to  wit,  that  the  said  last-mentioned  goods  and  merchandize  were  not, 
when  they  were  so  furnished  and  supplied  as  aforesaid,  reasonably  fit  or  pro- 
per to  be  sent  to  the  East   Indies  as  aforesaid,  but  on  the  contrary  thereof, 
were  then  and  there  wholly  unfit  for  that  purpose,  and  by  reason  thereof,  the 
said  plaintiff  hath  nOt  only  lost  all  the  benefit,  profit,  and  advantage  which  he 
otherwise  might  and  would  have  *derived  and  acquired  from  the  said  last-  [  *286  ] 
mentioned    bargain,   but    also    confiding   in   the   said   last-mentioned  pro- 
mise  and  undertaking  of   the   said  defendant,    on,    &c.  aforesaid,  at,  &c. 
aforesaid,  expended  divers  large  sums  of  money,   in  the  whole   amounting 
to  a  large   sum  of  money,  to   wit,  the  sum  of — /.  in  and  about  the  shij)- 
ping  aiiU  conveying  and  insuring  of  the  said  last-mentioned  goods  and  mer- 
chandize, and  for  other  expenses  incurred  in  and  about  the  same  goods  and 
merchandize,  and  relating  thereto,  and  thereby  also. the  said  plaintiff  was  put 
to  great  expense,  loss,  and  inconvenience,  in  and  about  the  sale  and  disposal 
of  the  same  goods  and  merchandize,  in  the  East  Indies  aforesaid,  to  wit,  at, 
4;c.    And  whereas  also  heretofore,  to  wit,  on,  Ac.  aforesaid,  at,  Ac.  aforesaid  '^^ 
in  consideration  that  the  said  plaintiff,  at  the  like  special  instance  and  request  t^  wcond  ^ 
of  the  said  defendant,  had  then  and  there  purchased  of  the  said  defendant  a  but  on  an 
larg3  quantity  of  goods,  and  merchandize,  to  wit,  Ac.  [here  describe  as  afore-  ^^^^^ 
S€nd]f  at,  and  for  a  certain  large  sum  of  money,  then  and  there  agreed  to  be  ^^]  ^^' 
paid  for  the  same,  he  the  said  defendant  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff,  that  the  said  last-mentioned  goods  and  mer- 
chandize, at  the  time  of  the  purchase  thereof,  were  reasonably  good  and  fit 
to  be  sent  to  the  East  Indies  aforesaid ;  nevertheless  the  said  defendant  con- 
triving and  fraudulently  intending  to  injure  the  said  plaintiff  in  this  behalf, 
did  not  nor  would  perform  or  regard  his  said  last-mentioned  promise  and  un- 
dertaking so  by  him  made  in  manner  and  form  aforesaid,  but  thereby  craftily 
and  subtly  deceived  the  said  plaintiff,  in  this,  to  wit,  that  the  said  last-men- 
tioned goods  and  merchandize  were  not,  at  the  time  of  the  said-purchase 
thereof,  reasonably  good  or  fit  to  be  sent  to  the  East  Indies  aforesaid,  but  on 
the  contrary  thereof,  were  then  and  there  bad  goods  and  merchandize,  and 
wholly  unfit  to  be  sent  to  the  East  Indies  aforesaid  ;  and  by  reason  thereof 
the  said  plaintiff  hath  not  onlv  lost  all  the  benefit,  profit,  and  advantage  which 
he  otherwise  might  and  would  have 'derived  and  acquired  from  the  last-men- 
tioned purchase,  but  also  confiding  in  the  said  last-mentioned  promise  and  un- 
dertaking of  the  said  defendant,  on  the  day  and  year  last  aforesaid,  at,  Ac. 
(venue)  aforesaid,  expended  divers  large   sums  of   money,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  — I  in  and  about  the 
shipping  and  conveying  and  insuring  of  the  said  last-mentioned  goods   and 
merchandize,  and  for  other  expenses  incurred  in  and  about  "^^the  same  and  re-  [  '^^286  ] 
lating  thereto,  and  thereby  also  the  said  plaintiff  was  put  to  great  expense 
and  inconvenience,  in  and  about  the  sale  and  disposal  of  the  same  goods  and 
merchandize,  in  the  East  Indies  aforesaid,  to  wit,  at,  Ac.  (venue)  aforesaid.-  - 
{^Add  money  coufitSj  accounts  stated,  and  breach.] 

For  that  whereas  the  said  defendant  before  and  at  the  time  of  the  making  For  a  fiilse 
of   his  promise  and  undertaking  hereinafter  next  mentioned,  was  indebt-  ^"^^*^i- 
cd  to  the  said  plaintiff  in  a  certain  sum  of  money,  to  wit,  the  sum  of — L  of  of  England 
lawful  money  of  Great  Britain,  and  in  consideration  thereof,  and  that  the  said  note. 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  would  ac- 
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ov  WA&.  cept  and  receive  of  and  from  the  said  defendant,  in  part  satis&ction  and  pay- 
AUTTiEB.   jj^Qj^i  g^n^j  discharge  of  the  said  debt  or  sum  of  — L  a  certain  piece  of  paper, 
as  for  a  certain  promissory  note  of  the  Governor  and  Company  of  the  Bank 
of  England,  for  the  payment  of  the  sum  of  — /.  to  the  bearer  thereof^  on  de- 
mand, he  the  said  defendant  undertook,  and  then  and  there  faithfully  jiromis- 
ed  the  said  plaintiff  that  the  said  piece  of  paper  was  a  good,  true  and  valid  pro* 
missory  note  of  the  Governor  and  Company  of  the  Bank  of  England.     And 
the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertak- 
ing of  the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  {ve7iue)  take,  accept,  and  receive,  of  and  from  the  said  defend- 
ant, the  said  piece  of  paper  in  part  satisfaction,  payment  and  discharge  of  the 
said  sum  of  — L  to  wit,  at,   &c.  ( venue)  aforesaid ;  yet  the  said  defendant 
contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf, 
did  not  perform  or  regard  his  said  promise  and  undertaking  so  by  him  made 
as  aforesaid,  but  thereby  craftily  and  subtly  deceived  and  defrauded  the  said 
plaintiff  in  this,  to  wit,  that  the  said  piece  of  paper  was  not  a  good,  true,  or 
valid  promissory  note  of  the  Governor  and  Ccwnpany  of  the  Bank  of  Eng- 
land, but  on  the  contrary  thereof,  was  a  bad,  forged,  and  invalid  note,  and  a 
piece  of  paper  of  no  use  or  value  whatever  to  the  said  plaintiff,  whereby  the 
said  plaintiff  hath  lost  and  been  deprived  of  the  use  and  benefit  of  the  said 
note,  and  of  the  said  sum  of  — L  therein  mentioned,  for  which  he  accepted  and 
received  the  same,  of  and  from  the  said  defendant  as  aforesaid,*  and  hath  been, 
and  is  by  means  of  the  premises,  otherwise  greatly  injured  and  damnified,  to 
wit,  at,  &c.  {venue)  aforesaid. — [^Add  counts  for  the  orighialdebt — money 
counts — and  account  stated^] 


I  *287  ]   *XXn.  RELATING  TO  THE  SALE,  USE,  &c.  OF  REAL 

EKLATIjrO  PROPERTY. 

TO   TUB 

&c.  or         For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &;c.  {day  of 
LAKDs,  &c,  sale  or  about  it)  at,  &c.  {venue)  caused  to  be  put  up  and  exposed  to  sale,  by 

^*^^  f    P^"^^^^  auction,  certain  premises,  to  wit, [descnde  the  premises  short- 

an  estate  at  'y?  *^  *^  ^^^  paHicuktrs  of  9afe,]  upon   and  subject  to   the   following 

public  auc- 
tion for  not      (q)  See  Sugden*8  Law  of  Vendors,  ftc.  8th  pnrchaser  may  affirm  the  contract,  and  dedsi 
making  a     edit.  205,  240.     See  fbims,  4  Taunt.   884;  especially  for  the  noiwperformance  of  it,  by  d« 
good  title     Plead.  A.  62.     (1  Chit.  Gen.  Pract.  296;  and  fendant,  and,  in  general,  recover  damages  b^ 
(tf)*             see  a  form  and  law,  Hodges*  v.  £arl  of  Litch-  yond  the  mere  deposit    See  Sugden's  Law  tt 
field,  1  Bing.  N.  C.  492;    1  Hodges'  R.  40,  Vendors,  8th  edit  220,  1,  &c 
and  decision  as  to  what  expenses  are  reasona-         As  to  damag€$f  however,  a  purchaser  will, 
ble  id,)  in  general,  be  entitled  only  to  nominal  dama- 
If  the  vendor  of  the  estate  be  not  prepared  ges  for  the  mere  loss  of  his  bargain »  because  a 
to  produce  his  title  deeds,  or  make  a  title  at  purchaser  is  not  entitled  to  any  compouBtioD 
the  appointed  day,  the  purchaser,  without  wait-  for  the  fancied  goodness  of  his  baripniii  wludi 
ing  to  see  whether  or  not  the  vendor  may  ulti-  he  may  suppose  he  has  lost,  where  the  vendor 
mately  be  able  to  establish  a  good  title,  may  is,  wiUiout  fraud,  incapable  of  malting  a  title; 
disaffirm  the  contract  and  recover  back  the  de-  2  Blackst  1078;  and  see  3  B.  &  P.  167;  Ma. 
posit  money,  under  the  count  for  money  had  864;  (Bing.  N.  C.  492;  1  Hodges'  Rep.  40;) 
and  received,  4  Taunt  884.    2  £sp.  Rep.  641,  Sugden,  8th  edit.  222.     And  in  a  late  ease, 
2.    4  £sp.  221.  where  an  auctioneer  had  advanced  some  money 
And  that  form  of  declaring  Is  the  only  rem-  on  an  estate,  sold  it  by  auction  after  the  au- 
edy,  and  the  deposit  money  is  all  that  can  be  thority  from  his  principal  had  expired,  and  the 
recovered  where  there  is  no  contract  signed  by  principal  refused  to  confirm  the  sale,  the  Court 
the  vendor  or  his  agent,  within  the  Statute  of  of  Common  Pleas,  in  an  action  brought  by  the 
Frauds.    If  there  be  such  a  contract  In  wiit->  purchaser,  in  which  he  declared  on  the  a^re^ 
lug  signed  by  the  vendor  or  his  a^ent,  then  the  ment,  and  for  money  had  and  reoetved,  && 
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amoBigii  other  conditions,  that  is  to  say,  [here  set  out  ike  conditions  which   AOAiKst 
mof  have  any  reference  to  the  plaintiff's  claim,  as  they  appear  in  the  j^^^i,  p^^^. 
fartkidars  of  sale,  but   in  the  past  tense,  as  thus:]  that  the  purchaser     pbbtt. 
sixrald  paj  to  the  vendor  or  his  agent,  a  deposit  of  — /.  per  cent,  in  part  of 
the  purchase-money,  and  should  likewise  pay  one-half  of  the  auction-duty, 
and  ahottld  also  pay  the  rem;under  of  the  purchase-money,  and  complete  the 

purchase  on  or  before  the day  of then  next,  and  that  a  good  title 

sbouldbe  made  out  at  the  expense  of  the  vendor,  and  upon  payment  of  the 
remainder  of  the  purchase-money,  a  proper  conveyance  at  the  purchaser's  ex- 
pense. And  the  said  plaintiff  in  fact  saith,  that  on  such  exposure  to  sale  as 
afcrasaid,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  {venue)  afore- 
and,  be  die  said  plaintiff  became  and  was  the  said  purchaser  of  the  said  pre- 
101868,  upon  and  according  to  the  said  conditions  for  a  certain  price,  to  wit,  the 
8wn  of  —/.  of  lawful  money  of  Great  Britain,  and  then  and  there  paid  to 
the  said  defendant  a  large  sum  of  money  to  wit,  the  sum  of  — /.  as  a  deposit 
rf  [lOL]  per  cent,  in  part  of  the  said  purchase-money,  and  then  and  there 
aJBO  paid  another  large  sum  of  *  money,  to  wit,  the  sum  of — /.  of  like  lawful  I  ^""  J 
fflonej,  as  one  half  of  the  said  auction-duty  payable  in  that  behalf     And  ^^^*^*^ 

•"  J  z  ff  promises. 

iwld  not  allow  him  daining€s  for  the  loss  of  his  demand  of  such  interest) 
bifgim,  although  it  was  proved  that  the  estate  Where  the  plaintiff  recovers  under  a  special 
iwwth  nearly  twice  the  som  which  he  gare 
teit,S«gl  222.  But  in  6  B.  &  G.  81,  where 
ftpemoirbo  had  contracted  for  the  purchase 
of  a  otate,  bat  hrvl  not  obtained  a  convey- 
tteeorit,8i>ld  it  by  auction,  with  a  stipula- 
tioa  to  make  a  good  title  by  a  day  named,  but 
vttdi  he  was  unable  to  do,  as  his  vendor  re- 
fined to  convey,  it  was  held,  that  the  purchas- 
er bjr  auction  might,  beyond  his  expenses,  re- 
Ofer  damages  f&  the  loss  which  he  sustained 
bj  not  having  the  contract  carried  into  effect, 
u  tUs  case  the  defendant  had  not  any  title  at 
ill,  other  legal  or  equitable.  Mr.  Sugden  ob- 
wm,  pu  218,  *'  this  case  is  one  of  great  im- 
]nrtiBae,aod  wiU,I  fear,  toid  to  much  litigii- 
fMi  befcre  the  distinction  which  it  introduces 
■  thorotghly  understood. ' ' 

k  porehaser  is  not  entitled  to  any  oompensa- 
fiai  akhoogfa  he  may  be  a  loser  by  having  sold 
Mftof  the  ftinds,  which  may  have  arisen  in  the 
■en  tfane,  because  he  had  a  chance  of  gaining 
ttwefl  as  losing,  by  a  fluctuation  of  the  price; 
SBhdat  1078.  But  a  purchaser  is,  in  gen- 
cnl,  entitled  to  interest  on  his  deposit,  and  if 
fte  Radoe  of  the  purchase-money  has  been 
bi*K  leatly  witfaoat  interest  being  made  by  it, 
Wis  entitled  to  interest  on  that,  Sugden,  8th 
A  228, 4.  But  where  the  vendee  proceeds 
>||Uuft  the  auctioneer,  to  whom  the  deposit  was 
|>U,  he  eannot  recover  interest  unless  under 
fttfiealar  eircunistances;  as  if  when  the  title 
VHAoC  made  out,  the  auctioneer,  upon  being 
fldbi  on  to  pay  it  over,  he  refused,  might  be  ti- 
dibfron  that  time,  or,  perhaps,  if  he  actual* 
^  mde  interest  on  the  deposit,  7  Taunt  5, 
ia2;  STnmt  46;  1  J.  B.  Moore,  481,  a  C;  5 
^  1;  Suji^en,  8th  edit  612.  ( But  see  Har- 
nigloa  V.  Hoggart,  1  B.  &  Adol.  677.)  And 
vte  iriieB  the  auctioneer  is  not  liable,  see  2 
Ta  ft Jerr.  649.  (The  8  &  4  W.  4.  o.  42s.  28, 
tttUes  a  jury  now  to  j'ive  a  verdict  for  inter- 
■0  CMGS  where  ^ere  has  been  a  written 
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count  on  the  original  contract,  by  which  he 
affirms  the  agreement,  interest  will  be  given  as 
part  of  the  damages  for  non-performance  of 
the  agreement,  but  where  he  recovers  under  a 
count  for  money  had  and  received,  which  dis- 
affirms the  contract,  and  to  which  is  mostly 
added  a  count  for  interest;  interest  may,  it 
should  seem,  be  recovered  as  damages  sustain- 
ed by  the  plaintiff,  by  reason  of  the  money  hav- 
ing been  withheld  from  him.  If  however,  the 
original  contract  is  void,  as  if  it  be  a  parol 
agreement  for  the  sale  of  lands,  the  purchaser, 
it  seems,  can  only  recover  his  deposit  in  an  ac- 
tion for  money  had  and  received,  and  will  not 
be  allowed  interest,  1  B.  &  P.  306.  And  see 
2  B.  &  P.  472. 

To  recover  special  damages,  the  plaintiif 
must  declare  on  the  original  contract,  and  state 
the  special  damages,  such  as  the  expenses  in- 
curred in  investigating  the  title,  &o.  2  Blaokst 
1078;  2  Taunt  146;  Turner  v.  Bciiurain,  Sug- 
den, 8th  edit  224.  Clearly  the  expenses  can- 
not be  recovered  under  a  count  for  monc^  had 
and  received ;  and  Lord  Ellenborough  has  de- 
cided, that  they  cannot  be  recovered  under  a 
count  for  money  paid,  &c.  to  the  defendant's 
use,  as  the  money  is  expended  for  the  purclia»- 
er*s  own  satisfaction,  as  to  the  title  which  he  is 
about  to  take,  4  Esp.  221 ;  nor  can  the  expenses 
of  investigating  the  title  in  gcnenil  be  recover- 
from  the  auctioneer.  Holt,  C.  N.  P.  569. 

When  the  action  is  for  not  makinga  good 
title,  and  the  declaration  is  special,  the  court 
will  eompel  the  plaintiff  to  give  the  defendant 
particulars  of  all  objections  to  the  title  founded 
on  matter  of  fiict,  8  B.  &  P.  246. 

As  to  when  purchaser  may  recover  back  de- 
posit where  there  has  been  a  misrepresentation 
or  concealment,  see  2  Stark.  422;  1  Marsh* 
206;  6  B.  &  A.  257;  8  B.  &  C.  623»and  fonis; 
post,  687,  &0. 
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AOJkxiwT  mentioned  boose,  for  the  residde  of  the  fiaid  last-mentioned  term,  but  bath 
rSl^pe^  bitherto  wbolly  neglected  and  refused  so  to  do,  to  wit,  at,  &e.  {veinte)]  hj 
pmrr.  means  whereof  be  the  said  plaintiff  bath  been  deprived  <^  all  the  benefits 
and  advantages  which  would  bare  arisen  from  the  completion  of  the  said  iaet- 
mentioned  purchase,  and  bath  been  put  to  great  expenses,  in  the  whole 
amounting  to  a  large  sum,  to  wit,  the  sum  of—/,  in  endeavoring  to  procure 
such  title  as  aforesaid,  and  to  get  the  said  last- mentioned  purchase  completed, 
to  wit,  at,  &c.  (^venue)  aforesaid. — ^Add  money  counts^  interest^  atid  ae- 
txmni  stated,] 

f  *290  ]  *For  that  whereas  the  8,1  id  defendant,  before  and  at  the  time  of  the  making 
Against  a  of  the  agreement,  and  his  promise  and  undertaking  hereinafter  next  mentioDed, 
on  im  *°  ^presented  to  the  said  plaintiff,  that  he  the  said  defendant  was  lawfully  poe- 
iigrcement  sessed  for  the  residue  and  remainder  of  a  certain  term  of  years  thai  next 
to  assign  to  come  and  unexpired  therein,  of  a  certain  messuage  and  premises,  situate, 
anV^lds  *^'  ^^^^^^J^  he  the  said  defendant  then  exercised  and  carried  on  the  business 
implied  of  a  victualler,  to  wit,  at,  &c.  {venue)  and  thereupon  heretofore  to  wit,  on, 
contract,  ftc.  {day  of  Sale  or  about  it)  at,  &c.  aforesaid,  by  a  certain  agreement  then 
lawfid  ti^  ^^^  there  made  by  and  between  the  said  defendant  and  the  said  plaintiff,  it 
BO  to  do  was  agreed  in  manner  and  form  following  (that  is  to  say),  &c.  [here  set  out 
(0*  the  agreen^ent  in  the  past  tense,  and  staie  mutual  promises  as  ante,  228, 

and  that  defendmit  tdso  wtdertoqk,  as /Mows :]  and  that  he  the  said  de- 
fendant then  and  there  had  lawftil  right  to  sell  and  assign  ov^  the  said  lease 
of  the  said  messuage  and  premises  to  the  said  plaintiff,  and  tbat  be  would  per- 
form and  fulfill  the  said  agreement  in  all  things  therein  contained  on  his  part 
and  behalf  to  be  performed  and  fulfilled.  And  althongh  the  said  plamtiff 
hath  always  performed  and  fulfilled  all  things  on  the  said  plaintiff's  part  and 
behalf,  therein  to  be  performed  and  fulfilled,  yet  the  said  defendant  contriv- 
ing and  intending  to  defraud  the  said  plaintiff  in  this  behalf  did  not  perform 
dr  regard  the  said  agreement,  or  his  said  promise  and  undertaking,  but  there- 
by craftily  and  subtly  deceived  the  said  plaintiff  in  this,  to  wit,  that  be  the 
said  defendant  at  the  time  of  making  the  said  agreement,  and  his  said  pro- 
mise and  undertaking  as  aforesaid,  had  not  lawful  right  to  sell  or  assign  over 
the  lease  of  the  said  messuage  and  premises  to  the  said  plaintiff,  whereby  the 
said  defendant  was  hindered  and  prevented  firom  selling  or  assigning  over  the 
same,  or  performing  the  said  agreement,  on  the  part  and  behalf  of  the  said 
defendant,  and  by  means  of  the  said  several  premises,  he  the  said  plaintiff  not 
only  lost  and  was  deprived  of  all  the  profits,  benefits,  and  advantages,  whidi 
might  and  would  otherwise  have  arisen  and  accrued  to  him  from  the  perfeirm- 
ance  of  the  said  agreement,  on  the  part  and  behalf  of  the  said  defendant,  but 
was  forced  and  obliged  to  and  did  necessarily  lay  out  and  expend  a  large  sum 
of  money,  to  wit,  die  sum  of  --^/.  of  lawful  money  of  great  Britain  in  and 
about  the  appraisonent  and  valuation  of  the  said  household  furniture,  and  en- 
deavoring to  obtain  the  completion  of  the  said  agreement,  and  hath  been  and 
is  by  means  of  the  premises  otherwise  greatly  injured  and  damnified,  to  wit 
f  '0^291  ]  at,  &c.  ""^aforesaid. — [Add  another  general  count  like  the  next  mtUatis  mu- 
tcindis^  and  the  commen  cowits.] 

(0  See  a  uaeAil  fbrm,  1  Wentw.  71.    A  ren-  lease  is  not  impliedly  bound  to  show  htslettor'a 

dor  always  impliedly  contracts  be  has  a  good  title  at  law.      1  Ry.  ft  Moo.  417;  3  Oampb. 

tiUe,  jter  Blackstone  J.    2  Sir  Wm.  Blackst  461. 
107S,  cited  in  1  B.  ft  C.  88.    The  vendor  of  a 
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For  that  whereas  tie  sai.l  plaintiff,  heretofore,  to  wit,  on,  Ac.  {day  of  sale  ^oaiwt 
by  auction^  at,  &c.  {vemie)  by  one  E.  F.  his  auctioneer  and  agent  in  that  r^l^p„^ 
behalf,  caused  to  .be  put  up  and  exposed  to  sale  bj  public  auction  a  certain     peaty. 
messuage,  orchard  and  garden  and  premises  with  appurtenances,  situate  (i/?)  Bj  vendor 

in  the  parish  of in  the  county  of {describe  the  premises,  shortly  ofaneBtite 

from  l/ie  jmrtictdars  of  sale)  upon  the  subject  to  the  following,  amongst  by  puluo 
other  conditions  of  sale  (x)  ;  [here  set  out  such  parts  of  the  conditions  as  auction 
have  immediate  reference  to  the  crtuse  of  action,  and  the  breach^]  that  is  "^S"""*^ 
to  say,  that  the  highest  bidder  should  be  the  purchaser ;  that  the  purchaser  ^r  ^^^t    * 
should  immediately  pay  down  into  the  hands  of  the  auctioneer,  that  is  to  say,  the  completing 
saidR  F.  — /.  per  cent,  in  part  of  his  purchase-money,  and  enter  into  an  agree-  P^rchaae, 
ment  for  payment  of  the  residue  of  the  said  purchase-money,  on  the — day  of  —  *he  i^^oi? 
then  next  ensuing,  at  which  time  he  should  have  possession  of  the  premises,  a  re-s^le 
on  having  a  good  title,  and  that  the  auction  duty  {y)  payable  to  government  (")* 
diould  bo  paid  and  borne  by  the  vendor  and  purchaser  in  equal  shares,  and 
the  purchaser  should  piy  down  his  share  thereof  to  the  auctioneer  at  the  time 
of  sale ;  and  that  in  case  the  purchaser  should  fail  to  comply  with  the  said  condi- 
tions, the  deposit  money  should  be  forfeited,  and  ^the  vendor  be  at  liberty  [ 
to  re-sell  the  said  tenements,  with  the  appurtenances,  and  the  deficiency,  if 
any,  together  with  all  charges,  should  be  made  good  by  the  de&ulter ;  as  by 
the  said  conditions  of  sale  (reference  bein^  thereunto  had)  will,  amongst  other 
things,  more  fully  and  at  large  appear  {z).     And  the  said  plaintiff  in  fact  Defendant 
saith,  that  on  the  said  exposure  to  sale,  to  wit,  on  the  same  day  and  year  first  y]^^^^'^" 
aforesaid,  at,  &c.  {venue)  the  said  defendant  was  the  highest  bidder  for,  and 
then  and  there  became,  and  was  in  due  manner  declared  to  be,  purchaser  of 
the  said  messuage,  orchard,  garden  and  premises,  with  the  appurtenances  as 
aforesaid,  at  and  for  a  certain  large  sum  of  money,  to  wit,  the  sum  of  — /. 
(fl).     And  thereupon  afterwards,  to  wit,  oh  the  day  and  year  first  aforesaid,  Mutual 
at,  io.  {veujie)  aforesxid,  in  consideration  thereof,  and  that  the  said  plaintiff,  P"^"**** 
at  the  special  instance  and  request  of  the  said  defendant,  had  then  and  tliere 
andertaken  and  faithfully  promised  the  said  defendant  to  perform  and  fulfill 


=292  ] 


(ii)  As  to  the  law  applicable  to  this  subject, 
9  Sudden's  Law  of  Vend.  &  Parch.  8th  edit 
225,  227.  There  are  but  few  precedents  in 
print  bj  a  vendor  against  a  vendee  for  notoom- 
pleting  his  purchase.  See  a  de^larition  by  a 
vendor  seised  in  fee  agiinst  a.  purchaser  at  a 
pfablic  aactionlbrnon-piymentof  the  purchase 
money,  and  the  law  relative  to  these  declanw 
tbns  in  6  Eist,  655;  8  Eist,  410;  2  H.  Bla. 
128;  and  against  a  piirehiscr  of  an  estate  in 
ibe,  by  private  agreement,  8  You.  &  Jerv.  120; 
2  Wentw.  91.  103;  1  H.  Bla.  270;  and  against 
a  parehaser  of  a  chittcl  interest,  Jones  v. 
Barkley,  Dougt.  681;  and  Luxton  o.  Robinson, 
Bongl.  620;  at  a  suit  of  vendor  of  an  equitable 
interest,  in  Dougl.  684.  (And  see deolaration 
against  purchaser  of  a  lease  and  evidence,  Lay* 
thorpe  V.  Brvant,  1  Ho<ig.  Rep.  19;  1  Bing. 
N.  C.  421.  'it seems  ftvm  8  Eist,  410,  the 
vendor  may  at  law  recover  a  verdict  for  the 
whole  pnr:5hase  money  (1).  The  above  preae« 
dent  !8  given,  as  it  often  oocurs  in  praotioe. 
(«r)   It  seems  not  absolutely  neoessaiy  to 


state  the  local  situation.  See  6  East,  848.  (1 
Taunt  570.) 

(x)  It  is  not  necessary  to  set  forth  more  of 
the  conditions  of  sale  than  those  which  are  es- 
sential to  a  clear  statement  of  the  ciuse  of  ac- 
tion, and  the  breach  of  which  is  complained  of. 

(y^  17  Geo.  8  e.  50  s.  7;  18  Prioe,  76. 

(z)  Some  of  the  precedents  here  state  the 
mutu*il  promises;  but  it  appears  better  to  insert 
them  after  the  allegation  that  the  defendant  be* 
came  the  purchaser. 

(a)  Though  it  is  neoessary  that  the  purcha- 
ser should  in  person,  or  by  his  agent,  sign  an 
agreement  to  purchase,  see  2  Taunt  88,  yet  it 
is  not  neoessary  to  aver  that  such  written  oon« 
tract  was  entered  into.  (1  Caines*  B«p.  46. 
4  Johns.  Rep.  287. )  The  purchaser  cannot  ob- 
ject that  the  vendor  did  not  sign.  See  5  East, 
16.  Vide  BaUard  v.  Walker,  8  Johns.  Cos. 
60.  RogeU  p.  Merritt  &  Qapp,  2  Caine*s 
Rep.  417.    6  East's  Rep.  108.    PhiUip's  £v. 


(1)  As  to  a  sale  of  land  in  lots  where  there    s  a  defbct  of  title  as  to  some  of  the  lots.  Vide 
Van  Eps  v.  Corporation  of  Schenectady,  12  Johns.  826. 
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AOAltfST 

VENDOR  or 

B£AXi    PEO- 

PKBTT. 

Defend- 
ant's ptirt 
perform- 
anoe. 


[  *293  ] 

PlAintiff  *8 
title  and 
readiness 
to  complete 
■ale. 


Defend- 
ant's re 
fiisaL 


Be-sak 

and  loss. 


all  things  in  the  said  conditions  of  sale  contained,  on  the  part  of  the  vendor 
to  be  performed  and  fulfilled,  he  the  said  defendant  undertook  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  perform  and  fulfill  every  thing 
in  the  said  conditions  of  sale  on  his  part  and  behalf,  as  such  purchaser  as 
aforesaid  to  be  performed  and  fulfilled.  And  although  the  said  defendant  in 
part  performance  of  the  said  terms  and  conditions  of  sale,  and  of  his  said  pro- 
mise and  undertaking,  did  then  and  there  pay  down  a  certain  sum  of  money, 
to  wit,  the  sum  of  — /.,  being  at  and  after  the  rate  of  — /.  per  cent  as  a  de- 
posit, Upon  and  in  part  payment  of  the  said  purchase-money ;  and  did  then 
and  there  sign  an  agreement  for  the  payment  of  the  remainder  of  the  said 

purchase-money,  on  or  before  the  said day  of in  the  year  of 

our  Lord aforesaid,  on  having  a  good  title,  to  wit,  at,  &c.  aforesaid, 

{b).  And  although  the  said  plaintiff  for  a  long  time  before  and  upon  and  af- 
ter the  said day  of ,  in  the  *year  last  aforesaid,  was   ready 

and  willing  to  make,  and  did  make  appear  to  the  said  defendant  a  good  and 
sufficient  title  in  fee-simple,  of,  in,  and  to  the  said  tenements  with  the  ap- 
purtenances (r),  so  as  to  enable  him  the  said  plaintiff  to  convey  the  same  to 
the  said  defendant  in  fee  simple  as  aforesaid,  and  to  execute  and  cause  to  be 
executed  proper  conveyances  thereof  to  the  said  defendant,  and  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &o.  aforesaid,  offered  (c£)  to  the 
said  defendant  to  make  and  convey  to  him  such  goods  and  sufBcient  title  in 
fee-simple  to  the  said  tenements  with  the  appurtenances,  upon  payment  of 
the  remainder  of  the  purchase-money,  according  to  the  said  terms  and  condi- 
tions of  sale,  to  wit,  at,  &c.  aforesaid ;  yet  the  said  defendant  not  regarding 
the  said  terms  and  conditions  of  sale,  nor  his  said  promise  and  undertaking, 
but  contriving  and  intending  to  defraud  the  said  plaintiff  in  this  behalf,  did 

not  nor  would,  on  or  before  the  said day  of in   the   year 

aforesaid,  on  having  such  good  title  as  aforesaid  or  at  any  other  time,  pay  or 
cause  to  be  paid  to  he  said  plaintiff  the  remainder  of  the  said  purchase-moneyi 
or  any  part  thereof,  but  then  and  there  wholly  neglected  and  refused  so  to 
do,  and  there  wholly  refused  then  or  at  any  other  time  to  complete  the  said 
purchase,  or  to  accept  a  conveyance  of  the  said  tenements,  with  the  appurte- 
nances, to  him  the  said  defendant.  And  thereupon  the  said  plaintiff  after- 
wards, and  after  the  said day  of in  the  year  last  aforesaid,  to 

wit,  on,  &c,  {day  of  re-sale  or  about  it)  at,  <l^c.  aforesaid,  according  to  and 


(6)  This  a  crment  is  not  nesessiry,  see  note 
(a)  supra. 

(c)  According  to  the  caae  of  Phillips  v. 
Fielding,  2  H.  Bla.  128,  this  allegation  is  not 
sufficient,  and  it  ought  to  be  shown  that  the 
pUintiff  really  hod  an  estate  in  fee  simple,  or 
according  to  the  terms  of  sale,  and  the  partic- 
ulars of  such  estate;  but  see  6  East,  555;  Sugd. 
Vend.  Sl  Pureh.  8th  edit  225.  In  Luxton  v. 
Robinson,  Dougl.  C20,  it  was  also  held,  that 
the  plaintiff  ought  to  state  his  title;  and  where 
it  is  quite  certain  that  the  Tendor  was  seised  of 
the  legal  estate,  it  may  be  prudent,  at  legist  in 
one  count,  to  make  an  averment  accordingly, 
instead  of  risking  the  declarition  in  the  above 
fnm.  Where  the  title  has  been  made  out  to 
t  K  satisfoction  of  the  def^iant,  an  averment 
to  that  eifect  may  suffice.  S^  Martin  r.  Smith, 
6  East,  555 ;  2  Wentw.  105.  Where  the  agree- 
ment is  that  the  vendor  need  not  make  out  his 
title,  he  need  not  set  it  Ibrth.     b  Taunt.  GJ;  1 


J.  B.  Moore,  408.  See  precedent,  id.  The 
precedents  by  viiiy  i  f  inducement  usually  aver, 
that  the  plaint ^tt'  was  seised  in  fee  at  the  time 
(f  the  tale.  See  8  East,  410;  6  East,  555;  2 
Wentw.  '.1.  But  this  seems  unneeeaaavy  as  it 
is  not  absotutdv  requisite  th>it  the  vendor 
should  ha  ^  c  t!u  legal  title  in  him  at  that  time, 
and  it  is  sulfi  icnt  if  he  obtain  it  at  a  reaaonft- 
ble  time  bcfort>  the  day  appointed  for  the  ooib- 
pletion  of  the  E&Xe.  Sugd.  Vend.  &  Par.  SUi 
edit  225 ;  Tin  mpson  v.  Miles,  2  Esp.  Uep.  1  S4« 
id)  This  lems  sufficient  i^ithout  an  aver- 
ment th  vt  tlu-  p^a'ntiff  tendwrei  the  wmrey^ 
anopj«.  y  Taunt.  62;  1  J.  B.  Moore,  408.  Bat 
a  vendor  cannot  bring  an  action  for  the  piuv 
chase  money  without  having  executed  tlie  ooo* 
^  ^yance,  or  offered  to  do  so,  unless  the  pur. 
chaser  has  d'scharged  him  firom  so  doing,  }*8  if 
he  has  refiised  to  execute  it,  &c.  See  6  B.  & 
C.  oix^;  Dougl.  t)84;  2  Hen.  Bla.  12:i;  3  East, 
448. 
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hj  yirtae  of  the  said  conditions  of  sale,  again  exposed  the  said  tenements,    ^qainst 
with  ♦the  appurtenances,  to  sale  by  public  auction,  under  and  subject  to  cer-  a^t"p»o^ 
tain  terins  and  conditions  of  sale,  and  the  same  were  then  and  there,  at  such     pebtt. 
kst-mentioned  exposu^  to  sale  as  aforesaid,  re-sold  for  a  much  less  price  or 
som  for  which  the  same  had  been  so  sold  to  the  said  defendant,  as  aibre»aid, 
to  wit,  for  the  sum  of  — /.  whereby  there  then  and  there  was  a  deficiency  be- 
tween the  said  price  for  which  the  said  tenements  with  the^appurtenances,  were 
80  sold  to  the  said  defendant  as  aforesaid,  and  the  said  price  for  which  the 
the  same  were  so  sold  on  such  re-sale  to  a  large  amount,  to  wit,  to  the  amount 
of  -/.;  and  the  charges  attending  such  re-sale  then  and  there  amounting  to 
a  Pftrtain  other  large  sum  of  money,  to  wit,  the  sum  of — L     Of  all  which 
said  premises,  the  ssiid  defendant  afterwards,  to  wit,  on  the  day  and  year  last- 
aforesaid,  at,  &c.  {venue)  aforesaid,  had  notice,  and  by  reason  of  the  said  pre- 
mses,  and  according  to  the  said  terms  and  conditions  of  sale,  he  the  said  de- 
fendant then  and  there  became  liable  to  pay,  and  ought  to  have  paid  to  the  said 
pUntifthe  several  sums  of — L  and  — /.,  to  wit,  at,  &c.  aforesaid;  yet  the  Defend- 
said  defendant  further  disregarding  the  said  conditions  of  sale,  and  his  said  *^*^'*^"jjjt% 
promise  and  undertaking,  hath  not  (although  he  was  afterwajnls,  to  wit,  on  uie  differ- 
tlie  day  and  year  last  aforesaid,  at,  £c.  (venue)  aforesaid,  requested  by  the  said  enoe* 
pkintiff  so  to  do)  as  yet  paid  the  said  sum  of  — L  and  — L,  or  either  of  them, 
or  anj  part  thereof  to  the  said  plaintiiT,  but  so  to  do  hath  hitherto  wholly  re- 
fesed,  and  still  doth  refuse,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  the  fol- 
bwing  counts. 1^ 

And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid.  Second 
at,  ftc.  {venue)  aforesaid,  the  said  plaintiflf,  at  the  special  instance  and  re-  ^""^ 
qoest  of  the  said  defendant  bargained  and  agreed  to  sell  to  the  said  defend-  rai  («). 
ant,  and  the  said  defendant  then  and  there  bought  of  the  said  plaintiff  certain 
other  premises  with  the  appurtenances,  to  wit,  one  other  messuage,  and  di- 
vers other  buildings,  and  a  certain  other  large  quantity,  to  wit. other 

acres  of  land  with  the  appurtenances,  at  and  for  a  certain  price  or  sum  of 
money,  to  wit,  the  sum  of  — /.  upon  the  terms  and  conditions  following,  that 
is  to  say,  that  the  said  defendant  should  pay  down  immediately  a  deposit 
of  — i  per  cent,  in  part  of  the  purchase-money,  and  should  pay  the  remain- 
der on  or  before  the day  of on  having  a  good  title ;  and  that  the 

said  defendant  "V^should  have  proper  conveyances,  together  with  such  attested  [  ^295  ] 
copies  as  might  be  thought  necessary,  at  nis  own  expense,  on  payment  of  the 
raoMnder  of  the  purchase- money.  And  thereupon  heretofore,  to  wit,  on  the 
daj  and  year  first  aforesaid,  at,  &c.  {venue)  aforesaid,  in  consideration  of 
the  premises,  and  that  the  said  plaintiff,  at  the  special  instance  and  request 
of  the  said  defendant,  had,  &c.  [State  mutual  promises^  as  i?i  first  coutit.l 
And  although  the  said  defendant  in  part  performance  of  the  said  last-men- 
tiooed  terms  and  conditions,  and  his  said  last-mentioned  promise  and  under- 
taking, did  then  and  there  pay  down  a  deposit  of — /.  per  cent,  in  part  of  the 
uid  hst-mentioned  purchase-money ;  and  although  the  said  plaintiff  before, 

•ad  on  the  said day  of  —  was  ready  and  willing  to  make  and  convey 

to  the  said  defendant  a  good  and  sufficient  title  to  the  said  last-mentioned 
pr^nises,  with  the  appurtenances,  and  to  procure  to  be  executed  to  the  said 
defendant,  at«the  expense  of  the  said  defendant,  proper  conveyances  thereof, 
with  such  attested  copies  as  should  be  thought  necessary  according  to  the 

.(e)  See  a  oonnt,  2  Weotw.  105. 
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AQAIK8T  gaid  terms  and  conditions,  on  payment  of  the  remainder  of  the  said  purchaae- 
J^™j^^'  money,  and  to  perform  and  fulfill  the  said  last-mentioned  terms  and  condi- 
natTT.  tions,  and  his  said  last-mentioned  promise  and  undertaking  in  every  thing  on 
his  part  and  behalf  to  be  performed  and  fulfilled,  to  wit,  at,  &c.  {venue) 
aforesaid;  whereof  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  there  had  notice ;  yet  the  said  defendant  not  regarding 
the  said  last-mentioned  conditions,  nor  his  said  last-mentioned  promise  and 
undertaking,  but  contriving  and  craftily  and  subtly  intending  to  deceive 
and  defraud  the  said  plaintiflf  in  this  behalf,  did  not  nor  would,  on  or  before 

the day  of or  at  any  other  time,  pay  the  remainder  of  the  said 

purchase-money,  or  any  part  thereof  to  the  said  plaintiff,  but  then  and  there 

wholly  neglected  and  refused  so  to  do,  and  afterwards,  to  wit,  on  the 

day  of in  the  year  aforesaid,  wholly  refused  to  complete  the  said  last- 
mentioned  purchase,  and  wholly  discharged  the  said  plaintiff  (/)  from  all 
further  performance  on  his  part  of  his  said  last-mentioned  promise  and  under- 
taking, contrary  to  the  said  last-mentioned  promise  and  undertaking  of  the 
said  defendant,  to  wit,  at,  &c.  (venue)  aforesaid. — [Other  special  counts 
should  be  added  as  particular  circumstances  may  require  ;  also  add  two 
counts  for  an  estate  bargained  and  sold  as  ante^  89,  omitting  the  state-- 
[  *296  ]  ntent  ^of  the  release,  or  other  conveyance — a  count  for  money  paid — atid 
the  account  stated,  and  breach.] 

On  a  pub-  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making 
amement  ^^  ^^^  agreement  and  the  promise  and  undertaking  of  the  said  defendant 
against  the  hereinafter  next  mentioned,  was  lawfully  possessed,  that  is  to  say,  for  the 
vendee  (g).  residue  of  a  certain  term  of  years,  to  expire  on,  &c.  (AV  of  a  certain  dwell- 

Firat  count  ing-house  and  premises,  with  the  appurtenances,  situate  m  the  parish  of 

ciu^ea"^  in  the  oounty  of ,  and  the  said  plaintiff  was  also  then  lawfully  possessed 

broker  to  of  Certain  wine  and  spirit  licenses,  and  other  licenses,  and  of  certain  liquors, 
and  also  of  certain  household  ftuniture,  fixtures,  chattels,  and  other  effects, 
then  being  on  the  said  premises,  to  wit,  at,  &c.  {venue)  and  thereupon, 
heretofore,  to  wit,  on,  &g.  date  of  agreement  or  about  it^  aforesaid,  at,  &c. 
aforesaid,  by  a  certain  agreement  then  and  there  made  between  the  said 
plaintiff,  of  the  one  part,  and  the  said  defendant,  of  the  other  part,  it  was 
agreed  by  and  between  the  said  plaintiff  and  the  said  defendant  that  the  said 
plaintiff  should,  &,o.-^[Here  copy  the  agreement  verbatim  to  the  following 
words :] — But  that  if  either  of  them  should  neglect  or  reftise  to  perform  the 
said  agreement  on  his  part,  the  party  so  neglecting  or  refusing  should  pay  to 
the  other  of  them  the  sum  of  200/.  on  demand,  by  the  said  agreement  mn* 
tually  agreed  to  be  the  damages,  ascertained  and  fixed  (t)  on  breach  thereof, 


appraise 
the  stock, 

&0. 


(f)  See  Jones  v.  Barkley,  DoQgl.  6S4;  6  B. 
kC.60^l  Ante,  2S8,  note. 

(^)  See  a  form,  1  M.  &  P.  717.  As  to  de- 
clarations of  this  nature,  see  ante,  291,  and 
21)8,  n.  (<)  and  DongL  620,  684;  2  Marsh. 
882. 

ih)  As  to  what  is  a  variance  in  stating  the 
Term,  see  1  M.  &  P.  717;  post,  564,  note. 

(i)  As  to  the  distinction  between  a  penalty 
and  liquidaied  dama^^es,  see  2  B.  &  P.  846, 
and  8  B.  &  P.  682;  18  East,  845;  1  H.  Bla. 
227;  Holt,  C.  N.  P.  46;  8  J.  B.  Moore,  244; 
1  Bin^.  802,  S.  C.  5  Taunt  247,  8  Chit.  Com. 
law,  627;  4  Id.  8.  n.  and  Chit.  jun.  Cootr. 


886,  and  the  late  important  caso.  In  6  B.  & 
Cres.  216,  from  which  it  should  Mem  that  all 
the  parts  of  the  instrument  must  be  looked  mX 
in  order  to  ascertain  whether  it  was  the  inteo- 
tion  of  the  parties  that  the  sum  named  should 
be  a  penalty  or  liquidated  damages;  and  that 
where  the  sum  which  is  to  be  a  security  fyr 
the  performance  of  an  agreement  to  do  eeveral 
acts,  will,  in  ease  of  breaches  of  the  agreemeat 
be,  in  some  instances  too  large,  and  in  tbe 
others  too  small,  a  compensation  fi>r  the  i^|aiy 
thereby  occasioned,  that  sum  is  to  be  consider- 
ed a  penalty. 


aPBCIAli   C0UN1B. 


♦297 


rud  to  *beoome  a  just  debt,  and  reeoverabk  in  any  of  his  Majesty's  courts  -aqaixst 
(flaw,  as  by  the  said .  agreement,  reference  being  thereunto  had,  will  fully  a^'^pao^ 
appear.     And,  &c. — [8tate  mutital  protnises  to  perform  the  agreement  as     pkrtt. 
anie^  228,  atid  proceed  w'Uh  the  averment  of  plaiiitiff^s  performance  of 
aU  conditions  precedent ,  and  which  must  depend  on  the   wotxls  of  the 
ogrcemetit.     In  the  case  from  which  this  form  was  taken,  the  averment 
in  this  respect  was  as  follows  {k)  :J — And  although  the  said  ph^intiff  was 
always  from  the  time  of  the  making  of  the  said  agreement,  until  and  upon 

tkaaid day  of to  wit,  at,  &c.   aforesaid,  ready  (/)  and  willing  to 

aasigQ  and  convey  his  eaid  estate  and  interest  in  the  dwelling-house  and 
premises,  with  the  appurtenances,  to  the  said  defendant,  and  to  assign  and 
deliver  to  the  said  defendant  the  said  licenses,  and  to  mend  and  allow  for  all 
the  damaged  windows  of  the  &iid  messuage  and  premises,  with  the  nppurte- 
sauces,  and  to  clear  the  said  premises  from  all  incumbrances  of  rent  and 
taxes,  and  to  sell  and  deliver  to  the  said  defendant  the  said  household  fur- . 
nitore,  fixtures,  liquors,  chattels,  and  other  effects,  at  a  fair  appraisement 
dkereof  as  aforesaid,  and  also  to  deliver  possession,  and  complete  and  fulfill 

tie  said  agreement  upon  the  said day  of  -^^ —  at  the  joint  expense  of 

liim!!elf  and  the  said  defendant,  according  to  th^bfiect  and  meaning  of  the 
aid  agreement  in  that  behalf,  and  although  the  said  plaintiff  afterwards,  to 
wit,  on,  &C.  aforesaid,  appointed  and  procured  one  E.  F.  a  broker,  on  his 

Ci,  in  order  to  make  a  fair  appraisement  and  valuation  of  the  said  house- 
d  furniture,  fixtures,  liquors,  chattels,  and  effects,  and  the  said  E.  F.  wa8 
thea  and  there  ready  to  appraise  and  value  the  same  accordingly ;  and  al* 
tiiOQgh  the  said  defendant  then  and  there  had  notice  of  the  premises,  and 
las  requested  by  the  said  phuntiff  to  appoint  and  procure  some  person  as  a 
iroker  on  his  part,  to  make  such  appraisement  and  valuation  and  to  perform 
die  said  agreement  on  his  part,  according  to  the  effect  and  meaning  thereof; 
yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  did  not  nor^uld, 
vben  he  was  so  requested,  as  aforesaid,  or  at  any  other  time,  appoint  or  pro- 
cure a  broker  on  his  part  (m),  to  appraise  and  value  the  said  household  fur- 
niture, fixtures,  liquors,  and  other  effects  or  any  of  them,  according  to  the 
ebet  and  meaning  of  the  said  agreement,  but  hath  hitherto  wholly  neglected 
and  refused  so  to  do,  and  by  reason  thereof,  the  said  household  furniture, 
fiztores,  liquors,  and  other  dSects,  still  remain  unvalued  and  unpaid  for  by 
the  laid  defendant,  to  wit,  at,  kc.  {venue)  aforesaid,  contrary  to  the  said 
apeement  and  the  said  promise  and  undertaking  of  the  said  defendant, 


(i)  TSe  ftTerments  of  peHbrmanoe  on  the 
pKi  of  the  plaintiff  mast  alwaja  depend  on 
OMh  pwiinolmr  agreemeiit;  tiioBe  in  the  pre- 
wihiil  arc  siiflh  as  moat  f requenCily  ooinir  in 
mians  on  pablie-hooBe  agi'cements. 

(/)  As  to  tbe  necessaty  aTcrments  in  this 
pMt  of  the  deflaaration,  see  2  Mar^.   832; 


(■)  Where  A.  agreed  to  seU  to  B.  his  inter* 
ert  in  a  poblio  house,  and  hia  ftimltore,  &c. 
*t  ■■  •pyiiwment  to  be  made  by  two  appra¥»« 
cn»  tlM  suae  to  be  paid  fer  on  B's  taking  poe- 
KaMBO,  irioch  was  to  he  done  on  or  before  the 
2M  of  Karch,  then  next,  and  80/.  was  paid 
19^  ft  as  a  depoi^  :  and  he  agreed  that  if  h^ 
not  complete  Ilia  part  or  the  agreement, 
Bm  so  paia  ^ald  be  Ibrftited.  The  bayer 
■eHer  appointed  ^ypndaera  respectively. 

VoIm  n.  28 


On  the  2oth  of  Mnrch  the  two  appraisers  met, 
and  the  seller "s  appraiser  was  then  informed, 
that  the  appraiser  of  the  buyer  conld  not  con* 
vonieatly,  on  that  day,  complete  the  valuation, 
but  woidd  finish  the  business  the  next  d:iy;  no 
objection  was  then  made  to  the  proposed  delay. 
The  appraloer  of  the  buyer  went  to  the  seller'^ 
piemiaeB  the  t>lk)wing  day  to  make  the  vqIqii* 
tion,  bat  the  seller  rcfUsed  to  allow  him  go  to 
do,  and  said  he  would  not  complete  the  con- 
ti^t;  hieM,  that  undei'  the  circumstances,  it 
was  inoumbeat  on  the  seller,  if  he  intended  td 
insist' that  the  contract  should  be  completed  on 
the' day  mentioned  in  the  agreement,  to  have 
notidea  such  intention  to  the  buyer;  and  not 
having  so  done,  the  latter  was  entitled  to  re- 
cover bock  the  deposit,  8  B.  &  Ores.  575. 


2d7a  DECLARATIONS  IK  ASSUMPSIT. 

AOAnreT  thereby  the  said  defendant  hath  become  liable  to  paj  the  "said  plaintiff  the 
ISIl'^ro^  said  sum  of  200/.,  in  the  said  agreement  mentioned,  when  he  Uie  said  de- 
PERTT.  fendant  should  be  thereunto  afterwards  requested.  Nevertheless  the  said  de- 
[  *298  ]  fendant  (although  often  requested  so  to  do)  hath  not  as  yet  paid  the  said 
Breach,  *Bum  of  200/.,  Or  any  part  thereof  to  the  said  plaintiff,  but  hath  hitherto 
non-pay-  wholly  neglected  and  refused  so  to  do,  and  therein  failed  and  made  default, 
"^^ui^t^*  contrary  to  the  form  and  effect  of  the  said  agreement  and  his  said  promise 
d*Diagea  and  undertaking,  to  wit,  at,  &c.  {venue)  aforesaid.  And  whereas  also  the 
(n).  said  plaintiff,  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c, 

^^°^^f  r  (^^'"*^)  aforesaid,  was  lawfully  possessed  of  a  certain  other  dwelling-house 
preventing  and  premises,  with  the  appurtenances,  situate  at,  &c.  for  the  residue  of  a 
the  plain-  certain  term  of  years,  to  expire  on,  &c.  (o^  in  which  said  last-mentioned 
^y  dwelling  house  and  premises,  the  said  plaintiff  had  carried  on  the  business 
from  Talu-  of  a  victualler,  and  the  said  plaintiff  was  then  also  in  the  possession  of  divers 
ing-  excise  licenses,  and  the  said  plaintiff  was  also  then  and  there  possessed  of 

certain  other  chattels  and  effects  in  the  said  dwelling-house  and  premises, 
whereof  he  the  said  defendant  then  and  there  had  notice.  And  the  said 
plaintiff  being  so  possessed^  thereupon,  heretofore,  to  wit,  on  the  day  and 
year  first  aforesaid,  at,  ftc.  {venue)  aforesaid,  in  consideration  {p)  that  the 
said  plaintiff,  at  the  like  special  instance  and  request  of  the  said  defendant, 
and  for  the  sum  of — /.  then  and  there  paid  to  the  said  plaintiff  by  way  of 
earnest,  and  such  further  sum  of  money  as  the  said  last  mentioned  chattels 
and  effects  should  be  valued  at,  upon  a  fair  appraisement  by  a  broker  on 
each  side,  or  their  umpire,  to  be  paid  to  the  said  plaintiff,  as  hereinafter 
mentioned,  had  agreed,  &c. — [State  the  substance  of  the  agreement  hi  the 
first  count,  with  the  averments,  and  proceed  as  follows :] — And  although 
the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
at,  &C.  {venue)  aforesaid,  nominated  and  appointed  one  E.  F.  a  broker,  to 
value  and  appraise  the  said  laBt-mentioned  chattels  and  eflfects  for  and  on  be- 
half of  the  said  plaintiff,  and  the  said  defendant  then  and  there  had  notice  of 
the  premises  last-aforesaid,  and  then  and  there  nominated  and  appointed  a 
certain  other  person,  to  wit,  one  G.  H.  as  a  broker  to  appraise  and  value  tho 
same  chattels  and  eflfects,  for  and  on  behalf  of  the  said  defendant,  and  al- 
though the  said  E.  F.  and  6.  H.  as  such  brokers  as  aforesaid,  then  and  thera 
began  such  valuation  and  appraisement,  and  the  same  would  have  been  pro- 
[  *299  ]  ceedcd  with  and  completed,  if  the  said  ^defendant  would  have  suffered  and 
permitted  the  said  G.  H.  to  have  proceeded  therein ;  yet  the  said  defendant^ 
not  regarding  his  said  last-mentioned  promise  and  undertaking,  but  contriv- 
ing and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did 
not  nor  would  (although  often  requested  so  to  do)  suffer  or  permit  the  said 
G.  H.  to  proceed  in  or  go  on  with  the  valuation  and  appraisement  of  the  said 
last-mentioned  chattels  and  ei&cts  on  his  part,  but  afterwards  and  before  the 
completion  thereof,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (rentie) 
aforesaid,  wholly  rcftised  to  suffer  or  permit  him  so  to  do,  and  then  and  thera 
oountermanded  and  prevented  the  said  6.  H.  from  proceeding  and  going  oa 
with  the  said  valuation  and  appraisement,  and  then  and  from  thence  hitherto 
bath  neglected  to  nominate  or  appoint  any  other  person  to  value  or  appraise 

• 

(n)  When  the  contract  was  to  pay  stipula-  part  of  the  contract  and  breach.    Id.  ibid, 
ted  dunages,  it  is  advisable  thus  to  declare  tor         (o)  What  a  yarianoe,  post,  564.  n. 
them  in  one  connt,  see  6  East,  567;   18  East,  (  p)  As  to  the  necessity  for  the  statement  af 

845;  fbr  otherwise,  the  jury  may  give  less,  the  whole  of  the  consideration  on  each  aiile,aw 

Another  count  may  be  added,  omitting  that  6  East,  568,  9. 


8PSCIAL  couins.  299 

Ae  said  hst-meatioiied  chattels  and  effects  for  and  on  behalf  of  the  said  de-    ^^oaikbt 
findant,  and  hath  hindered  and  prevented  the  completion  of  such  valuation  ^^^^  ^^^ 
wai  appraisement  as  last  aforesaid,  and  the  same  chattels  and  effects  still  re-     mTT. 
aain  whollj  unpaid  for  by  the  said  defendant,  contrary  to  the  said  last>men- 
tioDed  promise  and  undertaking  of  the  said  defendant,  to  wit,  at,  &c.  {^venue) 
a&resaid. — \^Add  one  count  for  a  leasehold  estate  bargained  and  sold,  ante, 
fA— Two  counts  for  goods  bargained  and  sold,  ante,  56. — Money  paid, 
Um  account  stated,  and  breach.] 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  making  the  For  the 
^jreemeat,  promise  and  undertaking  of  the  said  defendant  hereinafter  next  ^^JJ^^ 
meQtioDed,  was  lawfully  possessed  of  certain  stock  in  trade,  fixtures,  chat-  agreement 
tela  and  eflkcts  of  great  value,  as  of  his  own  proper  goods  and  chattels,  to  to  take  fix- 
vit, at,  £c  (pe/tt/6).     And  thereupon,  heretofore,  to  wit,  on,  &c.  i^'^y  ^if^^^^^ 
ofp-eemetU,  or  about  it)  at,  A;c.  {venue)  it  was  agreed  by  and  between  the  trade  at  an 
said  plaintiff  and  the  said  defendaxit  in  manner  following,  that  is  to  say,  the  appraise- 
laid  plaintiff  then  and  there  agreed  to  sell  and  deliver  to  the  said  defendant,  "*"*  ^9^* 
ik^en  and  there  agreed  to  purchase  and  take  of  the' said  plaintiff,  the  said 
Efcock,  fixtures,  chattels,  and  effects,  at  a  fair  appraisement,  ]by  a  person  agree* 
aUe  to  both  parties,  on,  &o,  then  next,  and  to  pay  the  money  for  the  same 
OB  tbe  day  of  appraisement ;  and  it  was  then  and  there  further  agreed,  that 
other  party  refusing  to  perform  the  '^'said  agreement,  should  forfeit  to  the  [  =^300  ] 
other  the  sum  of  20/.  (r) ;  and  the  said  agreement  being  so  made,  afterwards, 
to  Tit,  on  the  day  and  year  first  aforesaid,  at,  &c.  aforesaid,  in  considera- 
tioB,  Ac. — [Mutual  promises,  as  ante,  228.]     And  the  said  plaintiff,  in 
&6t  saith,  that  under  and  by  virtue  of  the  said  agreement,  and  in  pursuance 
thereof  the  said  stock,  fixtures,  chattels,  and  effects,  were,  afterwards,  to 
^<m,  tc.  {cUxy  of  appraisement,  or  about  it)  at,  Ac.  aforesaid,  appraised 
hj  a  person  agreeable  to  both  parties,  that  is  to  say,  by  one  E.  F.  at  a  large 
aim  of  money,  to  wit,  the  sum  of  — /.  lawful  money  of  Great  Britain,  where- 
of ttie  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at^  Ac  aforesaid  had  notice ;  and  although  the  said  plaintiff  was  then  and 

.  there  willing  to  deliver  the  said  stock,  fixtures,  chattels,  and  effects  to  the 
and  defendant,  upon  his  paying  the  said  sum  of  — /.  to  the  said  plaintiff  for 
thesune,  and  then  and  there  requested  the  said  defendant  to  take  the  said 
fiotk,  fixtures,  and  chattels,  at  such  appraisement  as  aforesaid,  and  to  pav 
hna  the  said  sam  of  — L  for  the  same ;  and  although  the  said  plaintiff  hath 
*hiij8,  firom  ther  time  of  the  said  agreement,  hitherto  well  and  truly  per- 
tnoied  and  fulfilled  the  same  in  all  things  therein  contained  on  his  part  and 
khalf  tobe  performed  and  fulfilled,  according  to  the  tenor  and  effect,  true 
■tet  and  meaning  thereof,  to  wit,  at,  &c.  {venue)  aforesaid ;  yet  the  said 
^aitiff  in  hct  saith,  that  the  said  defendant  did  not,  nor  would,  at  the  said 
teie^  when  he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards,  take 

,  ^  laid  stock,  fixtures,  chattels  and  -effects,  or  any  part  thereof,  at  such  ap^ 
piieeinent  as  aforesaid,  or  pay  the  said  sum  of  — /.  or  any  part  thereof,  to 
^  Sftid  plaintiS^  but  wholly  neglected  and  refused  so  to  do,  and  therein 
Med  and  made  defiinlt,  whereby,  and  according  to  the  form  and  effect  of  the 

:  idl  agreement,  the  said  defendant  forfeited  and  became  liable  to  pay  to  the 
^  plaintil^  the  said  sum  of  — /.  in  the  said  agreement  in  that  behalf  men- 
teiiied,  to  wit,  at,  ko.  aforesaid  *  nevertheless,  the  said  defendant  (although 
often  requested)  hatJi  not,  as  yet  paid  th^  said  sum  of  — /.  or  any  paort  there- 

<f)  12  BmI,  1;  Post,  aOl.  not«  (f). 

(r)  As  to  this  stipQiation  4nr  a  penaK^J  seb  like  note,  ante,  290,  n«  397,  lU 


i 
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40AIN8T  of,  to  the  said  plaintiff/but  hath  hitherto  whellj  negleeted  wad  refused  bo  to 

/oT^KOT  ^0)  '^"^'^  therein  failed  and  made  defiwilt,  contrary  to  the  form  and  effect  of 

TAKING  the  said  agreement  and  his  promise  and  undertaking  aforesaid,  to  wit,  at, 

FIXTURES  Ac.  (venue)  aforesaid. 

AT  A  VALU- 

gf^^j  And  whereas  also,  heretofore,  to  wit.  on  the  day  and  year  first  aforesaid 

count,  for    at,  &0.  {ve/iue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  Iflce 
gener.ii       special  instance  and  request  of  the  said  defendojit,  had  then  and  there  agreed 
for aotuk-  *^  ®^'l  ^^^^  deliver  to  tluj  said  defendant,  certain  other  stock  in  trade,  fixtures, 
ing  fix-       chattels  and  effects  of  the  said  plaintiff,  of  great  value,  in  manner  hereinaf- 
tures,  &c.    iQY  mentioned,  he  the  said  defendant  undertook  and  then  and  there  faithfully 
prais^^    promised  the  said  plaintiff  to  take  the  said  last-mentioned  stock,  fixtures, 
ment         *chattels  and  effects,  at  a  fnir  appnusement,  by  a  man  agreeable  to  both  par- 
[  *801  ]  ties,  on,  &c.  then  next,  and  to  pay  the  money  for  the  same  on  the  day  of  ap- 
praisement ;  and  tl>e  said  plaintiff  in  fact  sjiith,  that  afterwards,  to  wit,  on, 
&c.  at,  &c.  \venue)  aforesaid,  the  said  last-mentioned,  stock,  fixtures,  chat- 
tels and  effects  were  fairly  appraised  by  a  man  agreeably  to  both  parties,  that 
is  to  say,  by  the  said  E.  F.  at  a  large  sum  of  money,  to  wit,  the  sum  of  — /. 
of  like  lawful  money,  whereof  the  said  defendant,  afterwards,  to  wit,  on  llie 
day  andyear  last  aforesaid,  at,  &c.  {venue^  had  notice;  and  although  the 
said  plaintiff  was  then  and  there  ready  and  willing  to  deliver  the  -said  lart- 
mentioned  stock,  fixtures,  chattels  and  effects,  to  the  said  defendant,  upon  his 
paying  the  said  sum  of  — /.  to  the  said  plaintiff  for  the  same,  and  then  and 
there  requested  the  said  defendant  to  take  the  said  last-mentioned  stock,  fix- 
tures, chattels,  and  effects,  at  such  appraisement  as  last  aforesaid,  and  to  pay 
him  the  said  sum  of — /.  for  the  same;  yet  the  said  plaintiff  in  fiict  saith, 
that  the  said  defendant  did  not  nor  would,  at  the  said  time  when  he  was  so  re- 
quested as  last  aforesaidl,  or  at  any  time  afterwards,  take  the  said  last-men- 
tioned stock,  fixtures,  chattels  and  effects,  or  any  part  thereof,  at  such  a^ 
praisement  as  aforesaid,  or  pay  the  said  sum  of  — L  or  any  part  thei^eo^  to 
Uie  said  plaintiff,  but  wholly  refused  and  neglected  so  to  do,  to  wit,  at,  ^c. 
(^iwttiie)  aforesaid. — [Add  counts  for  goods  bargained  arid  sold^  ante^  66, 
money  paixl^  account  staled^  ja7id  breach.] 

[  *802  ]  For  that  whereas,  before  and  at  the  time  of  the  making  of  the  agreement 
On  an  ^mj  y\^^,  promise  and  undertaking  of  the  said  *defendant  heremafter.next  jnen-. 
^JJ^I^^*  tioiu'd,  tlic  said  plaintiff  was  lawfully  possessed  of  a  certain  farm,  lands  and 
out-going    premises,  with  the  appurtenances,  situated  in  the  parish  of in  the  ooimtjr 

tenant  ' 

against  in-      ^,^  ^^  ^^^^  ^^^^  2  Wcntw.  62,  66, 12  after  the  lease  te  expired,  and  he  hm  qoMM 

coming,  fur  g^^  ^ ,  p^^  ^^  ^     ^  owtqm  that  tensati  the  prainlaefl.  is  a  good  custom,  awl  the  tapi.. 

not  paying  ^^  j^,^^^  ^j^  wlty-going  crops,  afier  the  expi-  lord  loa^  disiraia  com  so  left  ibr  re«t  in  w  . 

amount  or    rJ^tj^,^  ^f  ^j,ejr  terms,  is  good.     Dougl.  201 ;  near,   after  six   months  have  expired,   firam 

i?aliiation     ^^^  g^  ^ioW,  C.  N.  P.  107;  8   I.  B.  Moore,  the  detertninatJon  cf  the  term.     1  H.  Bloc  '^ 

1^^^^'      686  ( 1 )    But  this  cnstota  docs  not  entitle  the  8ee  further  as  to  the  tenaat's  right  to  oalA^ 

n^^'^   tmaAt  to  remuaen^ion  for  h\a  ^roiffing  crops  xaents,  &c    4  Biqg.  .07.      As  to  whatcfos^ 

nure,  so.     ^^^^^^  ^^  landlord  or  in-coming  tenant,  if  there  tions  an  out  going  tenant  is  entitled  to  remoTC^ 

^*''  be  any  express  stipulation   between  %he  out-  see  2  East*  88;  S  Bsst,  88;  1   Leach  Oeown 

going  tenant  and  his  landlord,  mcoDSialcnt  with  Lanr,  S89;  "tK  &  A.  166;  4  J.  B.  Biooce»  uttl; 

sfidi  wiage  of  the  oountry,   16  BasL   71;  I  2  D.  4  lEL  I;;  6  B.  &  A.  826,  &  C;  2  Staiis. 

Taunt,   l.i;  1  Mcr.  16;  2  p.  ^  Aid.  m     A  -408;  2  Chit  Com.  Law,  26&     If  a  tenant  ia 

custom  that  a  tenant  may  leave  these  crops  !n  a  trade  has  eotei^ttnted  to  leaTe  all  eredfcieoi^ 

the  bami^,  4tc.  of  the  farm  fat  a  certain  time  he  cannot  nrnv^  any,  thovgh  flnoM  Jbr  tte . 


'  (1)  StuKc  •.  Plchey,  5  Binn.  295.     Tan  Dorens  eu  Everett,  2  Soulh  286.    The  eoshm  In 
Pcimtsylvani  ,  is  confined  to  fhll  grain,  sowed  in  the  aatumv^  hfij^-  ^  tyytratfim  of  th9 
and  cut  m  the  sumqi^  after  it  d^jm^nesb    I>eini#«  Bffalflrj  1  tmn*  TMr^ 


of as  teaaiKt  thereof,  :l»r  «  oerteinterm.then  unexpired,  and  at  the  ex-    ^^  <^^ 

pintioii  €{  whicb  said  term,  the  said  plaintiff  wub  about  to  quit  and  yield  up   j^q^j^^^^ 
tin  said  &rm,  lands  and  premises,  with  the  appnrtenanees,  to  and  in  favor  of  in.comino 
the  Bsid  defendant,  as  the  soceeeding  tenant  thereof,  and  on  which  said  farm,    ™«aiit. 
hods  and  premises  he  the  said  plaintiff,  had,  before  then,  laid  and  spread 
dirers  large  quantities  of  dung  and  manure,  and  there  were  then  growing 
aad  being  on  the  said  £Etrm  divers    large  quantities  of   turnips,   corn, 
^giasB,  herbage,   and  anderwood,  and  the  said  plaintiff  was    then  also  L  *^^^  J 
lawfully  ppeaesaed  of  divers  large  quantities  of  com    and  grain  in  the 
stiair,  hay,  dang,  maOAre,  fixtures,  chattels,  and   effects  th^  lyii%  «oA 
beiDg  upon  and  about    the  said    farm,  with   the   appurtenances,  and    of 
great  value,  to  wit,  of  the   value  of  •— /,  to   wit,  at,  &c.   {venue)  afore- 
aw] ;  and  the  said,  ptaintiff  being  so  possessed  thereof,  heretofore,  to  wit,  on,  &c. 
{day  of  agreement  or  aboiU  it)  at,  &c.  {venue)  it  was  agreed  between  the 
Bud  plaintiff  and  the  said  defendant,  that  the  said  plaintiff  should  leave  on  the 
mH  premises,  and  the  said  defendant  c^ould  take  and  purchase  of  the  said 
pbiatiff  the  said  dung  and  manure  so  laid  on  the  said  fiirm  as  aforesaid,  and 
the  said  turnips,  com,  grass,  herbage,  and  underwood,,  so  growdiig  and  being 
theieon,  and  that  the  said  plaintiff  should  sell  and  deliver  to  the  said  defead- 
ttt  the  said  hay,  dung,  mimure,  fixtures,  chattels,  and  effects,  and  the  said 
M»Miant  thereby  agreed  to  pay  for  the  same  at  a  fair  valuation,  to  be  made 
bf  eertain  persons,  that  is  to  say,  by  E.  F.  then  and  there  named  and  ap- 
femted  by  and  on  behalf  of  the  said  plaintiff  and  6.  H.  then  and  there  named 
aad  appointed  by  the  said  defendant  to  value  lihe  pireinise8.*-»-[  Then  state  rm^ 
tmlpnmuses,  as  ante  228  and  prveatd  as  follows:] — And  the  said  plaintiff 
kfiict  eaith,  that  aftetrivaids^  to  wit,  on,  i&o.  at^  Jka  {vetme)  under  and  by  vir^ 
tie  of  the  said  agreement,  the  said  dung  and  mamire,  so  laid  <m  the  said  farm 
M  afcresaid,  and  the  said  tunipe,  com,  grassy  herbage,  and  underwood,  and 
the  aud  other  hay,  dung  and  manure,  fixtures,  chattel  and  effects,  were  fair-- 
^  valued  by  the  said  £.  ¥.  abd  G.  H.  at  a  oertam  sum  of  money,  to  wit,  the 
aim  of  — I  whereof  ^  md  defendant  afterwards,  to  wit,  on-  the  day  aikd 
jw  last  alc»resaid/'hftd  lietlce,  to  wit,  at,  kd  {vetute)  aforesaid :    And  ^he 
said  (daintiff  further  saitb,  that  he,  eonfidiDg  in  the  said  agreement  and  pro^ 
Bifle  and  undertaking  of  the  said  def(Ntda6l  did  afterwaorda,  to  wit,  oh  t^e  day 
led  jFear  first  a&nosaid,  at,  Ae.  {inmm)  Ie«ve  on  the  said  prenDDases  the  said 
dang  and  oMAure,  sQ;  laid  ihereon  as  afovesaid,  and  the  said  twniipB,  corn^ 
9aai,  herbage,  and  undearweod^  so  growing  i^  being  thereon  as  aforesaid.; 
asd  the  said  plaintiff  did  tlien  and  titeH  seU  and  deliver  to  the  said  defend- 
ant die  said  hay,  dang,  and  mamifre,  fixtures,  chaitteb  and  effects,  so  lying 
and  being  upon  and  abonttte  said  farm  with  ihe  appurtenaneea  as  aforesaid ; 
aad  die  said  defendant  hath  had  i^  received  the  benefit  thereof  to  his  own^ 

» 

fnpoM  of  tiie  tnd<o.      1   Trant   19.    Bat  hftve  no  plac«  where  the  off-go)iig  tenant  holcb 

MR  tbe  «at-*eoing  tenant  hm  oov«)Mt«d  «nder  aleaae  tx^pnee^  miikutg  li  <iifiisrent  pn>- 

vn& hie la&dloid  to  ka^e  maQore,  ko,  o«  the  lieaaa.    16  East,  71.     1  Taunt  19;  1  Merm 

i,iiid  to  edl  St  to  the  inooming  teoant  at  U;  2  B.  &  A.  747.    See  also  ftoli's  C.  N.  P. 


atdnlkm,  the  oat  |oii^g  tdaant  nevertbeleee     197;  8  J.  B.  Moofre,  586. 

-^--  luf  propct^  in  mak  manwe,  &>.  aad       .  Form  ^  J!>^c£arah'oa^-4f  tfien  be  n  «x» 


ke  mag  Bamtain  tieapaas  f r  trover  againat  ^e  press  wreement  between  the  nuti^  whioh  is 

^Mwrtng  tenant  if  be .  removQ  and  use  them  set  out  In  declaration,  it  must  be  stated  with 

WfaiflaehYalQ«don,16'Eaat,lie.    The  right  aoctttacy.     12  BaM,  1 ;  but  the  plaintiff  fai  this 

1r4m  amal  way-giyiig  erof  may  ttf  ooitoed  aetien  mtfj  reo9Tf^  nqder^^e  general  h 


nnovBdfaj  the  AgreaQjBpt  between  thfB  land-     tas  count^vhen  on^j  personal  property  was 
M  and  tenant,  and  though  the  iuoonung  ten-     sold,  but  not  so  if  the  valuation  included  labor. 


in  genml  miiiitidB  an  •aetSoii  agiribat     sowing,  fto.,  in  wbfioh  eeae  tli^deelaratioii  maii 
HattK^giirahreMKof Ihacmlanronte     bBQeoteL    l^^m* 
coiBtrjr,  yet  the  euatom  of  Ihe  eonntiy  oaa 
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use,  to  wit,  at,  &c.  {venue)  aforesaid ;  yet  the  said  defendant  not  regarding 

AOABiBT    ^^^  ^^^  agreement,  nor  his  said  promise  and  undertaking,  hath  not  paid  to 

n-ooMiMQ  the  said  plaintiff  the  said  sum  of  — /.  or  any  part  thereof,  but  hath  hitherto 

nMAMT.    wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse  so  to  do,  to 

wit,  at,  &c.  {venue)  aforesaid. — [Add  the  foUofU^ing  counts.'] 

^**^t^  And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  making  the  pro- 

stating  the  ^^'^  ^^^  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  was 
valuation,  lawfully  possessed  of  a  certain  other  farm,  with  the  appurtenances ;  and  on 
imt  an  en-  ^}jicii  gaid  last-mentioned  &rm,  he  the  said  plaintiff  had  before  then  laid  divers 
topajl^e  large  quantities  of  muck,  and  there  were  then  growing  and  being  on  the  same 
TAlue,  &c.  form,  divers  large  quantities  of  turnips,  grass,  herbage,  and  underwood  :  and 
the  said  plaintiff  was  then  also  possessed  of  divers  large  quantities  of  com, 
and  grain  in  the  straw,  hay,  muck,  fixtures,  chattels  and  efltects  of  great  value, 
tlen  growing  and  being  upon  and  about  the  same  farm,  with  the  appurtenances, 
to  wit,  at,  &c.  {venue)  aforesaid ;  and  being  so  possessed,  heretofore,  to  wit,  on 
tl  e  day  and  year  aforesaid,  at,  &e,  {venue)  aforesaid,  in  consideration  that  the 
said  plaintiff,  at  thespecial  instanceandrequestofthesaid  defendant  would  relin- 
quish and  give  up  the  possession  of  the  said  last-mentioned  farm,  with  the  appur- 
tenances, to  the  said  defendant,  in  order  that  he  the  said  defendant  might  hold 
and  enjoy  the  same,  as  tenant  thereof,  in  lieu  and  instead  of  the  said  plaintiff 
and  would  suffer  and  permit  the  said  defendant  to  have  the  benefit  of  the  said 
muck,  so  laid  upon  the  said  fiirm  as  afi>resaid,  and  to  have  and  take  to  his 
own  use  the  said  turnips,  grass,  herbage,  and  underwood,  so  growing  and  be- 
ing thereon,  and  the  said  straw  and  chaff  arising  from  the  threshing  and  dress- 
ing of  the  said  com  and  grain,  and  would  sell  and  deliver  to  him  the  said 
defendant,  the  said  ha^,  muck,  fixtures,  chattels  and  effects  so  lying  and  being 
upon  and  about  the  said  farm,  with  the  appurtenances,  he  the  said  defendant 
undertook,  and  then  and  there  fiiithfuUy  promised  the  said  plaintiff  to  make 
all  due  and  customary  allowances  to  the  said  plaintiff,  as  between  in-coming 
and  out-going  tenants,  for  and  in  respect  of  the  said  muck,  so  laid  on  the  said 
fiirm  as  aforesaid,  and  of  the  said  turnips,  grass,  herbage  and  underwood,  so 
growing  and  being  thereon ;  and  aho  for  and  in  respect  of  the  threshing, 
and  dressing,  and  carting  of  the  said  eom  and  grain,  and  likewise  to  pay  to 
[  *804  ]  the  said  plaintiff  for  *the  said  hay,  muck,  fixtures,  chattels,  and  effects,  so 
lying  and  being  upon  and  about  the  said  farm,  with  the  appurtenances,  so 
much  money  as  he  the  said  plaintiff  should  therefore  reasonably  deserve  to 
have  of  the  said  defendant  when  he  the  said  defendant  should  be  thereunto 
afterwards  requested.  And  the  said  plaintiff  avers,  that  he,  confiding  in^  the 
said  last-mentioned  promise  and  undertaking  of  the  said  defendant  did  aher- 
wards,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  {vernic)  relinquish 
and  give  up  the  possession  of  the  said  farm,  with  the  appurtenances,  to  the 
said  defendant,  in  order  that  the  said  defendant  might  hold  and  enjoy,  and 
that  the  said  defendant  accordingly  he  held  and  enjoyed  the  same  as  tenant 
thereof,  in  lieu  and  stead  of  the  said  plaintiff^  ai>d  did  suffer  and  permit  the 
said  defendant  to  have,  and  that  the  said  defendant  accordmgly  had  the  bene- 
fit of  the  said  muck,  so  laid  on  the  sa?d  farm  as  aforesaid  ;  nnd  did  also  suffer 
and  permit  the  said  defendant  to  receive  and  take,  and  that  he  the  said  defend* 
ant  accordingly  receive  and  take  to  his  own  use  the  said  turnips,  grass,  herb- 
age, and  underwood,  so  growing  and  being  on  the  said  farm,  and  also  the  straw 
and  chaff  arising  firom  the  threshing  and  dressing  of  the  said  corn  and  grain, 
and  did  sell  and  deliver  to  the  said  defendant  the  said  hay,  muck,  fixtures, 
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diattels  and  effects  so  lying  and  being  upon  and  about  the  said  farm,  with  the 
appurtenances ;  and  the  said  plaintiff  further  saith,  that  all  due  and  custom- 
ary allowances,  as  between  in-coming  and  out^going  tenants,  for  and  in  re-  in-comiko 
spect  of  the  said  muck,  so  laid  on  the  said  iarm  as  aforesaid,  and  of  the  said  tbsaht. 
turnips,  grass,  herbage,  and  underwood,  so  growing  and  being  thereon,  and 
also  for  and  in  respect  of  the  threshing,  dressing,  and  carting  of  the  said 
corn  and  grain  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  — /. 
of  lawful,  <&c.;  and  th^t  he  the  said  plaintiff  therefore  reasonably  deserved  to 
have  of  the  said  defendant  for  the  said  hay,  muck,  fixtures,  chattels  and 
effects  so  lying  and  being  in  and  about  the  said  &rm,  with  the  appurtenances, 
another  large  sum  of  money,  to  wit,  the  sum  of  — /.  of  like  lawful  money, 
to  wit,  at,  &c.  {vefiue)  of  all  which  premises  the  said  defendant  afterwards, 
k>  wit,  on  the  day  and  year  first  aforesaid,  there  had  notice ;  and  by  reason 
thereof,  and  according  to  the  tenor  and  effect  of  the  said  last-mentioned  pro- 
joise  and  undertaking,  he  the  said  defendant  then  and  there  became  liable  to 
/ay  to  the  said  plaintiff  the  said  sum  of  money^  when  he  the  said  defendant 
4tould  be  afterwards  requested. 

*Ai>d  whereas  also  the  said  defendant  afterwards,  to  wit,  on,  Ac.  (any  day  [  *305  | 
hnfcfc  litJs  of  declarcUion')  at,  Ac.   {venue)  was  indebted   to  the  said  plain-  Third 
tiSF  iu  tN>  sum  of  — L  of  like  lawful  money,  for  so  much  money  before  co"^t,  in- 
tibtt  i'Aie,  and  then  due  and' payable  from  the  said  defendant  to  the  said  plain-  ^,^.™"*^ 
tiff,  U{VM\,  /or,  and  in  respect  of  the  said  plaintiff's  relinquishing  and  giving  for  the 
up  of  a  (Villain  fiirm  and  premises,  with  the  appurtenances,  together  with  the  ^'^P^*  ^^ 
use  and  K^nofit  of  divers  large  quantities  of  muck  and  dung,  and  other  mate- 
rials before  then  laid,  and  expended  and  bestowed  thereon  by  the  said  plaintiff, 
and  together  also  with  divers  large  quantities  of  turnips,  grass,  herbage,  and 
underwood,  chattels,  and  e%cts,  growing  and  being  thereon,  to  and  in  favor  of 
the  said  defendant,  at  his  special  instance  and  request,  and  by  the  said  plain- 
tiff before  then  accordingly  relinquished  and  given  up  to,  and  in  favor  of  the 
iaid  defendant;  and  being  so  indebted,  he  the  said  defendant,  &c. — [Con- 
dude  this  count  as  usual,  ante,   37 ;  €uid  counts  for  crops  and  goods  and 
chattels  sold,  work  and  labor,  money  paid,  had  and  received,  account 
statedy  and  breach."] 

For  thai  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making  The  i  ke  in 
of  the  said  promise  and  undertaking  of  the  said  defendant,  hereinaft;er  next  another 
mentioned,  was  lawfully  possessed  of  a  certain  fiirm,  lands,  and  premises,  with  fn^u^^^. 

the  appurtenances,  situate  in  the  county  of and  held  the  same  as  ten-  ing  against 

ant  thereof  to  E.  F.  and  on  which  said  fiurm,  lands,  and  premises,  he  the  said  ^^  in-com- 
pUntiff,  had  before  that  time  laid  divers  large  quantities  of  manure,  and  ex-  ^f  ^jjo^^",!^ 
pended  divers  large  sums  of  money,  and  done,  performed,  and  bestowed  work  cf  a  vai.i  w- 
and  labor  by  himself  and  his  servants,  and  otherwise  in  ploughing,  harrow-  ^  en  made 
ing,  manuring,  sowing,  and  otherwise  cultivating  and  improving  divers  parts  pf^JJ^ 
thereof,  and  the  said  plaintiff  was  also  possessed  of  divers  large  quantities  of  cfmanur- 
manure  and  effocts  thereon,  to  wit,  at,  Ac.  {venue) ;  and  thereupon,  hereto-  ngiuid 
fore,  to  wit,  cm,  fto.  {day  of  agreemeifU  or  €ibaut  k)  at,  Ac.  {venue)  afore-  J^^*^^*^"^ 
said,  in  consideration  of  the  premise,  and  that  the  said  plaintiff,  at  the  like  ^i.d  of  fix- 
speoial  instance  and  request  of  the  said  defendant,  would  relinquish  and  give  tuies,  &o. 
up  to  the  said  defendant,  the  possession  of  the  said  ^nn,  lands  and  premises, 
with  the  appurtedanoes,  and  the  benefit  of  the  said*  xdanure,  and  of  the  said 

(0  See  notes  to  ibrm,  ante,  801.  * 
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Bar  <MiT-  monies  SO  expended,  and  the  said  work  and  labor  so  done,  performed,  "^aod 
▲OAWBT  bestowed  as  aforesaid,  at  [Lady  Day]  then  next,  and  would  leave  the  said 
iv-ooifiif«  manure  in  and  upon  the  said  farm,  lands  and  premises,  with  the  appurte- 
TBNAMT.  nances,  for  the  use  of  the  said  defendant,  he  the  said  defendant  undertook,  and 
then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  so  much 
money  as  A.  B.  and  C.  R.  should  ascertain  and  determine  to  be  a  due  and 
proper  sum  of  money  to  be  therefor  paid  to  the  said  plaintiff;  and  the  said 
plaintiff  avers,  that  he,  confiding  in  die  said  promise  and  undertaking  of  the 
said  plaintiff,  did  afterwards,  to  wit,  at  Lady  Day  aforesaid,  relinquii<h  and 
give  up  to  the  said  defendant  the  possession  of  the  §aid  fiirm,  lands,  and  pre- 
mises with  the  appurtenances  and  the  benefit  of  the  said  manure,  and  of  the  said 
monies  so  expended,  and  the  said  work  and  labor  so  done,  performed  and  be* 
stowed  as  aforesaid,  and  did  then  and  theire  leave  the  said  manure  in  and  upon 
the  said  form,  lands  and  premises,  with  the  appurtenances,  for  the  use  of  the 
said  defendant ;  and  the  said  plaintiff  further  saith,  that  the  said  A.  B.  and 
the  said^G.  R.  after  the  making  of  the  said  promises,  &c.  to  wit,  on,  &c.  at, 
&c.  {venue)  aforesaid,  in  pursuance  of  the  said  reference  of  the  said  plaintiff, 
and  the  said  defendant  did  ascertain  and  determine  that  tbe  said  defendant 
should  therefore  pay  to  the  said  plaintiff,  for  and  in  consideration  of  the  pre- 
mises, divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of — /.as  and  for  the  due  and  prefer  sum  of  money  to  oe 
therefore  paid  to  the  said  plaintiff,  to  wit,  at.  &c.  {veiitte)  aforesaid  ;  of  all 
which,  fcc — [Notice  to  defendant  and  liabHUy  to  pay  on  regitest.] — [  7%e 
second  count  similar  to  the  first,  but  mare  (general.  In  the  third  coutH 
the  manure  was  fwt  mentioneth  In  the  fourth  nothing  was  said  of  the 
reference  and  award,  but  merely  that  defendant  promised  to  pay  what 
piaintiff  reasonably  deserved  to  have. — Add  cofnanan  counts  for  work  and 
labor,  and  materials,  crops  sold,  goods  soldj  money  paid,  had  and  receivedt 
and  breach.] 

[  ^307  ]      '^For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making 
The  like  by  the  promise  and  undertaking  of  the  said  defendant,  hereinafter  next-mention- 
out^ing    ed,  was  lawfully  posBSBsed  of  a  certain  &rm,  lands,  and  premises,  situate  in  the 
oom^g  ^'  county  of  S.  and  on  which  said  farm,  lands  and  premises,  he  the  said  plain- 
tenant,  for  tiff  had  erected  and  made  divers  erections  and  buildings,  to  wit,  of  great  val- 
kSrif^      ^®'  ^  ^^*'  ^^  ^^®  value  of  — /, ;  and  which  at  the  time  of  the  making  of  the 
plaintiff  on  ^^^^  promise   and  undertaking  of  the  said  defendant,  hereinafter  mentioned, 
the  premU  remained  and  continued  on  the  said  &rm,  lands  and  premises,  to  wit,  at,  &o. 
*^>  (v)*      {venue's ;  and  the  said  plaintiff  was  about  to  quit  and  give  up  possession  of 
the  saia  barm,  lands  and  {Mremises,  and  the  said  defendant  was  about  to  be^ 
come  tenant  thereof,  and  thereupon,  hejnetofore,  to  wit,  on,  &o.   at,  {vetiue) 
in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of 
the  said  defendant,  would  relinquish  and  give  up  the  said  buildings  and  ereo^ 
tions  to  the  said  defendant,  and  would  leave  the  same  to  the  said  defendant  in 
and  upon  the  said  farm^  lands,  and  premises,  and  would  sulEar  and  permit  tbe 
said  defendant  to  have  and  take  the  same  to  his  own  use,  he  the  said  defendant 
undertook,  and  then  and  there£kithfully  promised  the  said  plaintiff,  to  pay  him 
for  the  saiid  buildings  and  ereotions  so  muoh  money  as  he  the  said  plaintiff 
should  therefore  reasonably  deserve  to  have*  of  the  said  defendant,  when  ha 
the  said  defendant  8hoi|14;^U»  thereunto  afierwi^xls.  requested.    And  the  sai4 

• :   (ii^  See  note  to  form,  ante,  801. 
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said  plaintiff  as  aforesaid,  as  had  been  covenanted,  promised,  and  agreed  on,  ^^  ^^'^ 
uxi  to  obserye  and  fulfill  all  such  coTcnants,  promises,  and  agreements,  as  had    ^q^jkbt 
been  made  and  concluded  upon,  in  and  under  the  aforesaid  indenture,  to  be    tbnaitt. 
done,  performed,  and  fulfilled,  during  the  continuance  of  the  said  term  of  seven 
yean  thereby  granted  on  the  part,  and  behalf  of  the  said  plaintiff,  he  the  said 
defendant  undertook,  and  then  and  there  &ithfully  promised  the  said  plaintiff 
to  do,  perform,  and  fulfill,  during  the  time  he  should  so  continue  tenant  of  the 
Baid  messuage  and  premises  to  the  said  plaintiff,  firom  year  to  year  as  aforesaid, 
all  such  agreements  and  covenants  as  had  been  made  and  agreed  upon  in  and 
by  the  aforesaid  indenture  to  be  done,  performed,  and  fulfilled  on  the  part  and 
beklf  of  the  said  defendant,  during  the  continuance  of  the  said  term  of  seven 
years  thereby  granted ;  and  the  said  plaintiff  avers,  that  he,  confiding  in  the 
said  promise  and  undertaking  of  the  said  defendant,  afterwards,  to  wit,  on  the 
Baid  30th  day  of  September,  A.  D.  1880,  to  wit,  at  London  aforesaid,  did  per* 
mit  and  suffer  the  said  defendant  to  continue  to  occupy  the  said  messuage  and 
premises  with  the  appurtenances,  and  to  become  tenant  thereof  to  the  said 
plaintiff,  for  and  during  the  term  of  one  year,  and  so  on  from  year  to  year,  so 
kmg  as  the  said  plaintiff  and  the  said  defendant  should  respectively  please, 
upon  the  terms  aforesaid.     And  the  said  plaintiff  in  fact  says,  that  the  said 
defendant,  by  virtue  of  that  permission,  did  continue  such  tenant  for  a  yea^, 
and  firom  year  to  year  as  aforesaid,  of  the  said  messuage  and  premises  with 
tbe  appurtenances,  to  the  said  plaintiff,  from  thence  hitherto  to  wit,  at,  [Lon« 
don]  aforesaid ;  yet  the  said  defendant,  not  regarding  his  said  promise  and 
undertaking,  but  contriving  and  intending  to  injure  and  deceive  the  said  plain* 
tiffin  this  behalf,  during  the  time  he  so  continued  such  tenant  from  year  to 
year  as  aforesaid,  of  the  said  messuage  and  premises,  with  the  appurtenances, 
as  aforesaid,  did  not  nor  would,  at  all  times  during  the  continuance  of  the  said 
defendant's  said  tenancy,  at  his  own  proper  costs  and  charges,  well  and  suf* 
fiaently  repair,  uphold,  &c.  [^here  negative  the  performance  of  the  repairs^ 
according  to  the  words  iised  in  the  indenture  of  lease, — See  form,  postj 
552,  in  covenant j]  according  to  his  said  promise  and  undertaking,  but  on  the 
oontrary  thereof,  tibe  said  defendant,  after  the  making  of  his  said  promise  and 
undertaking,  and  during  the  continuance  of  the  said  defendant's  said  tenancy 
br  a  year,  to  wit,  on  the  30th  day  of  September,  A.  D.  1830,  and  from  thence 
hitherto  suffered  and  permitted  the  said  messuage  and  premises,  together  with 
all  party  and  other  walls,  &c.  [as  in  indenture]  to  be  and  continue,  and  the 
same  were,  for  and  during  all  that  time,  ruinous,  dilapidated,  fallen  down,  and 
in  great  decay,  out  of  repair,  and  in  bad  order  and  condition,  for  want  of  well 
and  sufficiently  repairing,  upholding,  maintaining,  glazing,  paving,  purging, 
BGGoring,  cleansing,  emptying,  amending,  and  keeping  the  same  in  good  order 
and  tenant-like  repair,  and  not  from  any  damage  happening  thereto  by  fire 
[according  to  the  covenant  in  the  indenture,}  contrary  to  his  said  promise 
mod  midertaking,  to  wit,  at  [London]  aforesaid. — [Add  the  followi?ig  coimts.] 

• 
And  whereas  also  before  and  at  the  time  of  the  making  of  the  promise  and  Second 
undertaking  of  the  said  defendant  as  hereafter  next  mentioned,  the  said  de-  co^n^. 
fendant  had  become  and  was  tenant  to  the  said  plaintiff  of  a  certain  other  mes-  JJJJ^^  ^"^ 
Boage  and  premises  with  the  appurtenances,  on  certain,  amongst  other  terms 
and  j»nditions,  that  is  to  say,  that  the  said  defendant  should  and  would,  at 
all  times  during  the  continuance  or  his  said  last-mentioned  tenancy  [here  set 
out  the  substance  of  the  covenant  broken,  after  the  lease^  which  may  be  as 
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BY  i^ND-  g.jit  at,  &c.  {venue)  took  and  carried  away,  off  and  from  the  said  farm  and 

AUAi.NST    P'^emises  divers  krge  quantities,  to  wit, —  loads  of  hay, —  loads  of  straw, — 

TfiNAJNT.    loads  of  dung,  and — loads  of  compost,  which  had  grown,  arisen,  and  been 

made,  on  the  said  &rm  and.  premises,  during  the  said  tenancy,  and  spent^ 

used  and  employed,  and  consumed  the  same  elsewhere  and  off  the  said  farm 

and  premises,  to  wit,  at,  Stc,  (venue)  aforesaid. 


A^nst  a 


luiso,  on 
t!io  terms 
of suoh 
leuac,  for 


^    .        For  that  whereas  before  the  makins:  of  the  promise  and  nndcrtakinff  here- 

tcitint  wno     /*.  or  o 

}ieia  the  ^ft^r  next  mentioned,  to  wit,  on  the  29th  day  of  September,  in  the  year  of 
ju-cmiaesin  our  Lord  1823,  to  wit,  at,  [London]  (venue)  the  said  defendant  was  possessed 
^  t^-^ST  ^^'  ^^^  '^  ^  certain  messuage  and  premises,  with  the  appurtenances,  situate  in 
end  of  a  ^^^  countv  of  M.  by  virtue  of  a  certain  indenture  before  that  time,  to  wit,  on 
.the  31st  day  of  August,  A.  D.  1823,  at  [London]  aforesaid,  made  between 
the  said  plaintiff  of  the  first  part,  and  the  said  defendant  of  the  other  part  [let 
this  and  the  rest  correspond  with  the  ifidenture]  whereby,  for  the  consider- 
Lot  repair-  ations  therein  mentioned  the  said  plaintiff,  did  demise,  lease,  and  set*  unto  the 
Tx)  ^  ^^  defendant,  the  said  messuage  and  premises,  with  the  appurtenances,  to 
have  and  to  hold  the  sameointo  the  said  defendant,  from  the  29tli  day  of  Sep- 
tOtfber  then  next  ensuing  the  said  Slst  day  of  August,  A.  D.  1823,  for  and 
during  unto  the  full  end  and  term  of  seven  years  from  thence  next  ensfuing, 
and  fully  to  be  complete  and  ended,  at  and  under  the  rent  thereby  made  pay- 
able from  the  said  defendant ;  in  which  said  indenture  amongst  other  things, 
it  was  covenanted,  promised,  and  agreed,  by  tlie  said  defendant,  to  and  with 
the  said  plaintiff,  that  the  said  defendant  sh6uld  and  would,  at  all  times  dur- 
ing the  said  term,  at  his  own  cost  and  charges,  well  and  sufficiently  repair, 
uphold,  &c.  [here  set  forth  the  covenants,  the  s^tbject-matter  of  which  were 
not  performed  by  (defendant  after  the  lease  had  expired]  as  by  the  said  in- 
denture, reference  being  thereunto  had.  will  more  fully  appear.  And  the 
said  plaintiff  in  £ict  says,  that  the  said  defendant  remained  and  continued  pos- 
sessed of  the  said  messuage  and  premises,  with  the  appurtenances,  until  the 
expiration  of  the  said  term,  as  tenant  thereof  to  the  said  plaintiffs ;  and  there- 
upon afterwards,and  at  and  upon  the  expiration  of  the  said  term,  to  wit,  on  the 
80th  day  of  September,  1830,  to  wit,  at  [London]  aforesaid,  in  consideration 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defend- 
ant, would  permit  and  suffer  the  said  defendant  to  continue  to  occupy  the  said 
messuage  and  premises,  with  the  appurtenances,  and  to  become  tenant  tLere- 
of  to  the  said  plaintiff  for  and  during  the  term  of  one  year  then  next  ensuing, 
and  so  on  from  year  to  year  as  long  as  the  said  plaintiff  and  the  said  defendant 
should  lespcctively  please,  and  in  consideration  that  the  said  plaintiff,  at  the 
like  instance  and  request  of  the  said  defendant,  had  undertaken  and  faithfully 
promised  the  said  defendant  to  perform  and  fulfill  all  thin^  during  the  time 
the  said  defendant  should  so  continue  such  tenant  from  year  to  year  to  the 


(x)  Seea  form,  2 B.  &  C.  278.  8  D.  &  R.  522, 
S.  C.  A  tenant  holding  over  after  the  expira- 
tion of  a  lease,  without  nny  express  anderstand- 
iiig  Ui  the  contrary,  holds  under  the  tcmis  con- 
tained in  Buch  lease,  bo  &r  as  such  terms  can 
possibly  be  applicable  to  a  tenancy  from  year 
to  year,  see  6  Esp.  Rep.  106;  16  East,  74;  8 
Taunt  410;  4  Campb.  275.  8  Bing.  363;  5  T. 
B.  472;  3  B.  &  C.  483;  5  D.  &  R.  213,  S.  C. 
( Toriano  v.  Young,  6  Car.  &  P.  8;  aliter/xf 
party  come  in  as  an  under-ienaniy  id.   ibid. 


And  quere  if  a  tenant  holding  over  aficr  a 
lease,  impliedly  stipulates  to  keep  in  rfjHiir, 
see  1  Marsh  567.  6  Taunt  3(X).  S.  C;  and 
quere t  thcwfore,  as  to  this  form.)  So  \*hcre 
a  party  tikes  possession  under  an  ngrrcmcnt 
for  a  lease,  he  may  be  treated  as  inipliedly 
agreeing  t*)  become  tenant  from  year  to  year 
on  the  terms  of  the  api^cmcnt,  id. — R.  &  M. 
C.  N.  P.  S'^o;  3  B.  &  C\  478.  1  M.  &  P.  188. 
(And  sec  Buckworth  v.  Simpscn,  2  Tyv,  84-1.) 
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ssid  plaintiff  as  aforesaid,  as  had  been  covenanted,  promised,  and  agreed  on,  ^^  ^'^'^ 
lad  to  observe  and  fulfill  all  sach  covenants,  promises,  and  agreements,  as  had    j^q^inst 
been  made  and  concluded  upon,  in  and  under  the  aforesaid  indenture,  to  be    tbnant. 
done,  performed,  and  fulfilled,  during  the  continuance  of  the  said  term  of  seven 
years  thereby  granted  on  the  part,  and  behalf  of  the  said  plaintiff,  he  the  said 
defendant  undertook,  and  then  and  there  &ithfully  promised  the  said  plaintiff 
to  do,  perform,  and  fulfill,  during  the  time  he  should  so  continue  tenant  of  the 
said  messuage  and  premises  to  the  said  plaintiff,  irom  year  to  year  as  aforesaid, 
tU  sach  agreements  and  covenants  as  had  been  made  and  agreed  upon  in  and 
by  the  aforesaid  indenture  to  be  done,  performed,  and  fulfilled  on  the  part  and 
behalf  of  the  said  defendant,  during  the  continuance  of  the  said  term  of  seven 
years  thereby  granted ;  and  the  said  plaintiff  avers,  that  he,  confiding  in  the 
said  promise  and  undertaking  of  the  said  defendant,  afterwards,  to  wit,  on  the 
eaid  30th  day  of  September,  A.  D.  1880,  to  wit,  at  London  aforesaid,  did  per* 
mit  and  suffer  the  said  defendant  to  continue  to  occupy  the  said  messuage  and 
premises  with  the  appurtenances,  and  to  become  tenant  thereof  to  the  said 
plaintiff,  for  and  during  the  term  of  one  year,  and  so  on  fi-om  year  to  year,  so 
long  as  the  said  plaintiff  and  the  said  defendant  should  respectively  please, 
upon  the  terms  aforesaid.     And  the  said  plaintiff  in  fact  says,  that  the  said 
defendant,  by  virtue  of  that  permission,  did  continue  such  tenant  for  a  year, 
and  from  year  to  year  as  aforesaid,  of  the  said  messuage  and  premises  with 
tbe  appurtenances,  to  the  said  plaintiff,  from  thence  hitherto  to  wit,  at,  [Lon« 
don]  aforesaid ;  yet  the  said  defendant,  not  regarding  his  said  promise  and 
midertaking,  but  contriving  and  intending  to  injure  and  deceive  the  said  plain- 
tiffin  this  behalf,  during  the  time  he  so  continued  such  tenant  from  year  to 
year  as  aforesaid,  of  the  said  messuage  and  premises,  with  the  appurtenances, 
aa  aforesaid,  did  not  nor  would,  at  all  times  during  the  continuance  of  the  said 
defoidant's  said  tenancv,  at  his  own  proper  costs  and  charges,  well  and  suf- 
ficiently repair,  uphold,  &c.  [^here  negative  the  performance  of  the  repairs^ 
according  to  the  words  tised  in  the  indefUure  of  lease, — See  form,  post, 
552,  in  covenant^]  according  to  his  said  promise  and  undertaking,  but  on  the 
oontniiy  thereof,  tibe  said  defendant,  after  the  making  of  his  said  promise  and 
imderti^dng,  and  during  the  continuance  of  the  said  defendant's  said  tenancy 
fiwr  a  year,  to  wit,  on  the  30th  day  of  September,  A.  D.  1830,  and  firom  thence 
hitherto  suffered  and  permitted  the  said  messuage  and  premises,  together  with 
all  party  and  other  walls,  &c,  [as  in  indenture]  to  be  and  continue,  and  the 
aame  were,  for  and  during  all  that  time,  ruinous,  dilapidated,  fallen  down,  and 
in  great  decay,  out  of  repair,  and  in  bad  order  and  condition,  for  want  of  well 
and  sufficiently  repairing,  upholding,  maintaining,  glazing,  paving,  purging, 
aoouring,  cleansing,  emptying,  amending,  and  keeping  the  same  in  good  order 
and  tenant-like  repair,  and  not  from  any  damage  happening  thereto  by  fire 
[aeeording  to  the  covenant  in  the  indenture,]  contrary  to  his  said  promise 
and  undertaking,  to  wit,  at  [London]  aforesaid. — [Add  the  following  counts.] 

• 
And  whereas  also  before  and  at  the  time  of  the  making  of  the  promise  and  Second 
undertaking  of  the  said  defendant  as  hereafter  next  mentioned,  the  said  de-  co"n<^. 
fondant  had  become  and  was  tenant  to  the  said  plaintiff  of  a  certain  other  mes-  ^^^  ^^^^ 
Boage  and  premises  with  the  appurtenances,  on  certain,  amongst  other  terms 
and  conditions,  that  is  to  say,  that  the  said  defendant  should  and  would,  at 
•11  times  during  the  continuance  or  his  said  last-mentioned  tenancy  [here  set 
out  the  substance  of  the  covenant  broken,  after  the  lease,  which  may  be  as 
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BT  LAND-  folfoirs :]  at  his  own  cost  and  charges,  veil  and  suflScicntly  repair,  mnintain, 
AOAHJBT  ^'^©'^^^  8^d  j^  S^  order  and  tenantable  repair  keep  the  said  last-mentioned 
TEjiANT.  messuage  and  premises,  and  all  party  and  other  walls,  fences  and  drains  there- 
to belonging,  and  all  erections  and  buildings  erected  and  built,  or  thereafter 
to  be  erected  and  built,  upon  the  said  premises  or  any  part  thereof,  (damages 
happening  thereto  by  fire  only  excepted.)  And  thereupon  heretofore,  to  wit, 
on  the  30th  day  of  September,  A.  D.  1880,  to  wit,  at  [London]  aforesaid  in 
consideration  of  the  promises,  the  said  defendant  undertook,  and  then  and 
•  there  faithfully  promised  the  said  plaintiff  that  he  the  said  defendant  should 
and  would  at  all  times  durin^r  the  continuance  of  the  said  last-mentioned  ten- 
ancy,  [hej'e  again  set  out  the  substance  of  the  covenant  broken^  as  before'] 
at  his  own  cost  and  charges,  and  well  sufficiently  repair,  maintain,  amend,  and 
in  good  order  and  tenantable  repair  keep  the  said  last-mentioned  messuage 
and  premises,  and  all  party  and  other  walls,  fences,  and  drains  thereto  belong- 
ing, and  all  erections  and  buildings  erected  and  built,  or  thereafter  to  be  erect- 
ed and  built,  upon  the  said  premises  or  any  part  thereof  (damages  by  fire  only 
excepted. )  And  the  said  plaintiff  in  fact  says,  that  the  said  defendant  did 
continue  such  tenant  of  the  said  last-mentioned  messuage  and  premises,  with 
the  appurtenances,  to  the  stiid  plaintiff,  under  the  said  last-mentioned  tenancy, 
from  the  making  of  his  said  last-mentioned  promise  and  undertaking,  hitherto, 
to  wit,  at,  [London]  aforesaid ;  yet  the  said  defendant,  not  regarding  his  said 
last-mentioned  promise  and  undertaking,  but  contriving  and  intending  to  in- 
jure and  deceive  the  said  plaintiff  in  this  behalf,  during  the  time  he  so  con- 
tinued such  tenant  of  the  said  last-mentioned  messuage  and  premises,  with 
the  appurtenances,  under  the  said  tenancy  as  aforesaid,  did  not  nor  would,  at 
all  times  during  the  continuance  of  the  said  defendant's  said  last-mentioned 
tenancy  as  aforesaid,  [here  negative  the  perfoi^tnance  of  the  covenant^  whick 
may  be  thus ;]  at  his  own  proper  costs  and  charges,  well  and  sufficiently  re- 

{mr.  maintain,  amend,  and  in  good  order  and  tenantable  repair  keep  the  said 
ast-mentirned  messuage  and  premises,  and  all  party  and  other  walls,  fences, 
and  drains  thereto  belonging,  and  all  erections  and  buildings  erected  and  built 
upon  the  said  premises  during  the  said  term,  (damages  happening  thereto  bj 
fire  only  excepted,)  according  to  the  said  last-mentioned  promise  and  under- 
taking, but  on  the  contrary  thereof,  he  the  said  defendant,  after  the  making 
of  his  said  last-mentioned  promise  and  undertaking,  and  during  the  continu- 
ance of  the  said  defendant's  said  last-mentioned  tenancy,  to  wit,  on  the  80th 
day  of  September,  A.  D.  1830,  and  from  thenoe  hitherto,  suffered  and  per- 
mitted the  said  last-mentioned  messuage  and  premises,  together  with  all  party 
and  other  walls,  fences,  and  drains,  thereto  belonging,  and  all  erections  and 
buildings  erected  and  built  upon  the  said  premises,  to  be  and  continue,  and 
the  same  were,  for  and  during  all  that  time,  ruinous,  dilapidated,  fallen  down 
and  in  great  decay,  out  of  repair,  and  in  bad  order  and  condition  for  want  of 
well  and  sufficiently  repairing,  maintaining,  amending,  and  keeping  the  same 
in  good  order  and  tenant^ible  repair,  and  not  from  any  damage  happening 
thereto  by  fire,  contrary  to  his  said  last-mentioned  promise  and  undertaking, 
to  wit.  at  [London"'  aforesaid,  and  thereby  the  sciid  plaintiff  has  been  and  18 
greatly  injured  and  damnifie<l,  to  wit,  at,  [London]  aforesaid  — \Ad(!  a  (jen- 
ej^al  count  for  not  keeping  the  premises  in  tenantable  repair^  as  jwst,  312,] 

f  *808  ]  For  that  whereas  the  snid  defendant,  heretofore,  to  wit,  on.  &c,  at,  «fc.  wng 
Lnndlonl  tenant  to  the  said  plaintiff,  of  a  ceii:ain  *farm,  lands  and  premises,  with  the 
traanf  *    app'^itenanccs,  situate  in  the  parish  of in  the  county  of ,  and  in 
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eoDsideration  thereof,  he  the  said  defendant  then  and  there  undertook,  and 
{uthfully  promised  the  said  plaintiff  to  manage,  nse,  and  caltivate  the  said 
farm,  lands,  and  premises,  with  the  appurtenances,  during  the  said  tenancy, 
in  a  good  and  husbandlike  manner  {z)  and  according  to  the  oustom  of  the 
cottiitry  where  the  said  farm,  lands,  and  premises  were  so  situate  as  aforesaid. 
And  the  said  pluJutifT  in  fact  saith,  that  the  said  defendant  was  and  continued 
tenant  to  the  said  plaintiff  of  the  said  &rm,  lands,  and  premises,  with  the  ap- 
portenances,  for  a  long  space  of  time,  to  wit,  from  the  time  of  the  making  his 

said  promise  and  undertaking,  until  the day  of A.  D.  1811,  (or, 

"hitherto")  to  wit,  at,  {venue)  aforesaid;  yet  the  said  defendant,  not  re- 
gwding  his  said  promise  and  undertaking,  but  contriving,  and  wrongfully  and 
unjustly  intending  to  injare  the  said  plaintiff  in  this  behalf,  did  not  nor  would, 
daring  the  continuance  of  the  said  tenancy  as  aforesaid,  manage,  use,  or  cul- 
tivate the  said  farm,  lands  and  premises,  with  the  appurtenances,  in  a  good 
8od  huslmndlike  manner,  and  according  to  the  custom  of  the  country,  where 
the  said  farm,  lands,  and  premises  were  so  situate  as  aforesaid,  'but  on  the 
contrary  thereof,  after  the  making  of  the  said  promise  and  undertaking,  and 
during  the  continuance  of  the  said  tenancy,  to  wit,*  in  the  successive  years  of 

our  Lord and wrongfully  and  injuriously  overcropped  the  said  land, 

and  cropped,  planted  and  sowed  divers,  to  wit, acres  of  the  said  farm, 

hods,  and  premises,  with  divers,  to  wit,  two  successive  crops  of  wheat,  barley, 

peas,  beans,  tares,  and  oats,  that  is  to  say, acres,  part  thereof  with  wheat, 

■  acres,  other  part  thereof  *with  l»rley, acres,  other  part  thereof 

with  peas, acres,  other  part  thereof  with  tares,  and  the  residue  thereof 

vith  oats,  the  same,  according  to  the  course  of  good  husbandry,  then  and  there 
bdng  excessive  and  unreasonable  crops  for  the  said  land,  and  contrary  to  the 
ooiurse  of  good  husbandry,  and  the  custom  of  the  country  where  the  said  farm, 
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(y)   Sec  Forms,  Morg.  70  to  S6.     (8  Term. 
Bep.  807.     4  East,  156;   1  Gale.  8;  and  Earl 
of  Fahnoath  r.  Thomas^  8  Tyr.  84.      In  that 
eMB  the  caort  held,  that  a  count  like  this  pre- 
eedcnt,  by  assigning  the  breach  generally  ^  in 
wiagtke  farm  in  a  had,  improper,  and  vn- 
latAanilVx  manner,  without  ttating  the  par^ 
Uadar  acts  of  bad  husbandry,  was  sufficient, 
even  oa  special  demurrer,  but  at  the  same 
tone  recommended  the  plaintiff  to  amend,  rather 
than  incur  the  risk  of  a  writ  of  error.)     The 
hm  implies  a  promise  on  the  part  of  a  yearly 
teoaitt,  that  he  will  use  the  fhrm  in  a  husband- 
Bke  manner,  and  according  to  the  custom  of 
tiie  country  where  they  are  situate,  6  T.  R. 
878;Holt  a  N.  P.  7;  1  Marsh.  669;  and  an 
ae^'OO  against  a  tenant  upon  promises  that  he 
voaM  occupy  the  &rm  "  in  a  good  and  hus- 
hmdlike  manner,  according  to  the  custom  of 
the  ooantiy"  is  sustainable  by  showing  that  he 
bad  treated  it  contrary  to  the  prevalent  course 
of  husbandry  in  that  "  neighborhood,*'  as  by 
^Sing  half  his  fhrm   at  once,  when  no  other 
te&cr  there  tilled  more  than  a  third,  though 
naay  tilled  a  fourth;  and  it  is  unnecessary  to 
ihow  any  precise  definite  custom  or  usage  in 
nspect  of  the  quantity  tilled.    4  East,  164. 

When  the  plaintiff  may  declare  as  on  a  de- 
niK,  see  18  East,  18.  If  the  tenancy  be  un- 
der a  lease,  containing  a  coTenant  to  repair, 
^.  and  the  lessee  executed  the  same,  or  a 
••uatopart,  (see  4  £^  Bep.  42,)  the  remedy 


is  by  oOTenant,  1  J.  B.  Moore,  100;  7  Taunt 
802;  and  from  the  observations  of  Abbott,  C. 
J.  6  B.  &  C.  608,  it  should  seem  case  would 
lie  in  such  case  for  permissive  waste,  but  see 
Dyer,  108,  b.  pi.  58;  at  all  events,  case  would  lie 
if  there  were  wilful  waste,  2  Bla.  Rep.  1111, 
see  ante,  voL  i.  124.  A  written  agreement 
will  exclude  evidence  of  the  custom,  1  Meriv. 
16;  16  East,  71.  A  tenant  agreeing  to  man- 
age, &c.  a  farm  as  the  former  tenant  did,  is 
not  bound  in  equity  without  notice.  1  Meriv. 
16. 

(s)  A  count  statmg  that  the  defendant  waa 
tenant  to  the  plainti^,  and  in  consideration 
had  promised  to  use  lands  in  a  husbandlike 
manner,  and  the  proof  was  of  an  agreement  to 
farm  lands  in  a  husbandlike  manner,  to  be 
kept  constantly  in  grass,  it  was  held  a  fatal  va< 
riance,  6  B.  &  C.  909. 

(It  seems  the  safer  course,  in  the  absence  of 
any  precise  express  agreement,  or  proof  of  a 
precise  custom,  to  dechire  only  on  the  implied 
contract  to  cultivate  and  use  the  fiirm  and  land 
in  a  tenant-like  manner y  and  at  all  events  not 
to  aver  any  precise  custom ;  for  if  there  be  an 
averment  of  a  custom,  and  the  tenojit  takes  iS" 
sue  on  the  existence  of  the  custom  and  it  be  found 
fbr  the  defendant,  the  plaintiff  will  fail,  al-. 
though  it  was  proved  that  the  defendant  mis- 
managed and  injured  the  fiirm.  Augiustine  v. 
Handson,  1  Gale,  8.  1  Crom.  M.  &  R.  789;  5 
Tyr.  888,  S.  C.) 
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BY  LAND-  lands,  and  premises  were  so  situate  as  aforesaid,  and  contrary  to  the  said  pro- 
AOAiNST    ^^^^  ^^^  undei-taking  of  the  said  defendant,  to  wit,  at,  &c.  (venue)  aforesaid 
TENANT.    And  the  said  plaintiff  in  fact  further  saith,  that  the  said  defendant,  further 
Second       discharging  his  said  promise  and  undertaking,  and  further  contriving  and  in- 
breach,  for  tending  to  injure  the  said  plaintiff  in  this  behalf,  after  the  making  of  his  said 
puming"      promise  and  undertaking,  and  during  the  continuance  of  the  said  tenancy,  did 
straw,  &c.  not  nor  would  spend,  use,  and  employ  on  the  said  farm,  lands,  and  premises, 
on  fium.     the  hay,  straw,  soil,  dung,  compost,  and  manure,  which  grew,  arose,  and  were 
made  thereon,  during  the  continuance  of  the  said  tenancy,  as  he,  the  said  de- 
fendant, according  to  the  course  of  good  husbandry,  ought  to  have  done,  but 
on  the  contrary  thereof,  he  the  said  defendant,  during  the  continuance  of  the 
said  tenancy,  to  wit,  on,  &c.  aforesaid,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the day  of at,  &c.  {yemie^  aforesaid,  took  and 

carried  away,  off  and  from  the  said  farm,  lands,  and  premises,  divers  large 
quantities,  to  wit,  two  hundred  cart-loads  of  soil,  two  hundred  cart-loads  of 
straw,  two  hundred  cart-loads  of  dung,  two  hundred  cart-loads  of  compost, 
and  two  hundred  cart-loads  of  manure  of  great  value,  to  wit,  of  the  value  of 
200/.  and  which  had  arisen  and  been  made  on  the  said  farm,  lands,  and  pre- 
mises, during  the  said  tenancy,  and  spent  and  consumed  the  same  elsewhere 
than  on  the  said  farm,  lands,  and  premises,  or  any  part  thereof,  contrary  to 
.  the  course  of  good  husbandry,  and  the  custom  of  the  country  where  the  said 
farm,  lands,  and  premises  were  so  situate  as  aforesaid ;  and  also  contrary  to 
the  said  promise  and  undertaking  of  the  said  defendant.  By  means  of  which 
said  several  premises,  the  said  form,  lands,  and  premises,  with  the  appurte- 
nances, became  and  were  greatly  impoverished,  and  rendered  less  productive 
than  the  same  otherwise  would  have  been,  and  greatly  deteriorated  in  value, 
to  wit,  at,  &c.  (venue)  aforesaid.  [It  may  in  some  cases,  be  advisable  to 
add  a  second  count,  similar  to  the  first,  leavi7ig  out  what  relates  to  the 
[  *810  J  custofn  of  the  country,  lands,  ^c.  and  also  to  insert  a  count,  as  in  *4  East, 
155,  ante,  307,  stating  the  promise  as  in  the  first  county  a?ui  a  general 
breach  of  good  husbandry,  without  slating  the  particulars,  see  8  T.  R. 
807.] 

Breach  for      [Same  as  the  above  precedent,  to  the  asterisk,  aiid  then  proceed  as  fd- 

ploughing   lows ;] — On,  &c.  ploughed  up  and  converted  into  tillage,  a  certain  piece  or 

up  grass     parcel,  of  land  then  in  grass,  called,  &c.  and  parcel  of  the  said  farm  and 

cropping     l^nds,  and  cropped  and  sowed  the  same  without  manuring  or  dressing  the 

the  land     same  With  sand  and  other  manure,  as  he  the  said  defendant  ought  to  have 

without      done,  ioccording  to  the  course  of  good  husbandry,  and  the  custom  of  the 

the'saiuef   country  where  the  same  farm,  &c.  were  so  situate  as  aforesaid ;  contrary 

to  the  course  of  good  husbandry,  and  the  custom  of  the  country  aforesiu'd, 

and  to  the  said  promise,  &c.  of  the  said  defendant,  to  wit,  at,  &c.  i^cenue) 

aforesaid.  ] 

For  taking      [Same  as  the  above  preced^Jit,  to  the  asterisk."] — In  the  successive  years 

BUQcessive    of  our  Lord  1828,   1829,  and  1880,   wrongfully  and  injuriously  cropped, 

^^r*         plantetl,  and  sowed  a  certain  other  piece  or  parcel  of  land,  called,  ^c.  part 

manuring    ^^^'  parcel  of  the  said   farm  and  lands,  with  divers,  to  wit,  four  sucoeesive 

the  land,     crops  of  corn,  potatoes,  and  turnips,  to  wit,   wheat,  potatoes,  turnips,  and 

whejit :  and  also  without  manuring  or  dressing  tlio  said  last-mentioned  lands 

with  sand  or  manure,  as,  according  to  the  course  of  good  husbandry,  he  the 

said  defendant  ought  to  have  done,  contrary  to  the  course,  &c,  and  custom, 
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kc  where  the  said  &nn,  &c.  were  so  situate  as  aforesaid,  and  contrary  to  ^^  ^^^^ 
his  said  promise,  &c.  to  wit,  at,  &c.  (trcwwe)  aforesaid. — [Adda  count  for  j^q^^^st 
nol  using  the  premises  in  a  tenantable  way  upon  the  principle  of  tJwi^  tekant. 
po5/,  312.] 


[  *311  ] 

Against 
tenant  for 
keeping 
and  leav- 
ing the 
premises 
out  of  re- 
pair (a). 


♦For  that  whereas  heretofore,  to  wit,  on,  &c.  ((fay  of  kiting^  or  abmit  it) 
at.  &c.  {vemie)  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  would  demise. and  let  to  the  said  defend- 
ant a  certain  messuage,  garden,  and  premises,  with  the  appurtenances,  situ- 
ate in  the  county  of to  hold  the  same  to  the  said  defendant,  ad  tenant 

thereof  to  the  said  plaintiff,  to  wit,  from  the day  of then  next, 

for  one  whole  year,  and  so  from  year  to  year,  so  long  as  the  said  plaintiff 
and  defendant  should  respectively  please,  he  the  said  defendant  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintiff  that  he  the  said  de- 
fendant would,  during  the  continuance  of  the  said  tenancy,  keep  the  said 
messuage,  garden,  and  premises,  with  the  appurtenances, -in  good  and  tenant- 
aMe  repair,  order,  and  condition.  And  the  said  plaintiff  avers,  that  he,  con- 
fiding in  the  said  promise  and  undertaking  of  the  said  defendant,  afterwards, 
to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (rcnt/6?)  aforesaid  *did  f  *312  ] 
demise  and  let  the  said  messuage,  garden,  and  premises,  with  the  appurte- 
*  nances,  to  the  said  defendant,  for  the  time  and  upon  the  terms  aforesaid,  and 
tbat  the  said  defendant  was,  and  continued  tenant  to  the  said  plaintiff  of  the 
said  messuage,  garden,  and  premises,  with  the  appurtenances,  under  and  hy 
Tirtne  of  the  said  tenancy,  for  a  long  space  of  time,  to  wit,  from  the  time  of 

mating  his  promise  and  undertaking  aforesaid,  until  and  upon  the day 

of*  ic.  Nevertheless  the  said  defendant  not  regarding  his  said  promise  and 
undertaking,  but  contriving  and  intending  to  deceive  and  defraud  the  said 
plamtiff  in  this  behalf,  did  not  nor  would,  after  the  making  of  his  promise 


{a)  In  Ihis  case  also,  if  there  were  a  written 
HRonent,  it  may  be  as  weU  to  dedarenpon  it 
>■  reeonunended  in  the  note  to  the  precedent, 
tote,  307,  note.  When  plaintiff  msLj  declare 
■s  spon  a  demise,  see  18  East,  18.  If  the  ac- 
tioQ  be  for  not  taking  care  of  furniture,  &c. 
■e  a  precedent,  post,  389. 

It  has  been  supposed  that  the  law  implies  a 
ttsBtract  on  the  part  of  a  tenant  from  year  to 
Tcsr,  to  keep  the  premises  in  a  UnanUjU>le  re- 
luraod  not  to  commit  waste.  1  Saund.  82^, 
B.  n-  7;  Co.  Lit.  67-  a.  lit  J.  B.  Moore,  100. 
n$  is  not  bound  to  makffrobstantial  and  last- 
is^  or  general  repairs,  such  as  putting  a  new 
ir«/  (A  an  old  house,  putting  in  new  main 
bsnm?,  &c,  2  Ysp.  68.1;  Co.  Lit  57  a.—2 
S^nal  3.-,:J,  n.  7;  Holt,  C.  N.  P.  7,  8;  2  Bla. 
»>  ftW;  2  B.  &  C.  278;  Chit  jun.  Contr. 
1 0  lie  is  only  impliedly  liable  to  m:ike  fair 
«^!  s;i?p«t  int-al  i-cpiira,  such  as  putting  in  win- 
4^5,  Szz  hri»kcn  by  hira,  so  ns  to  prevent  waste 
«»1  deny  l«L  And  it  should  seem  that  the 
hw  only  implies  a  contract  to  use  the  premi- 
ses in  a  Uriani-like  manner,  and  not  to  con-. 
ta"^  to  keep  the  premises  in  repair,  and  con- 
•q«Bt]y,  where  a  tenant  from  year  to  year  is 
ned  for  not  repairing,  an  ez^Mress  contract 
BnM  he  state!  in  the  declaration,  and  proved 
•9  the  trial.  1  Marsh.  5G7;  6  Taunt  301; 
Doit  Bcp.  7;  Scd  vide  2  B.  &  C.  278;  8  D.  & 


R.  622,  S.  C. 

If  a  tenant  refrise  to  repair  contrary  to  agree- 
ment, and  his  landlord  (the  plaintiff)  who  is 
himself  a  lessee,  and  bound  under  pain  of  for- 
feiture to  keep  the  premises  in  repair,  en- 
ter and  repair  them  without  the  defendant's 
assent,  the  measure  of  damages  in  assumpsit 
fi)r  not  repairing,  shall  be  the  sum  expended, 
2  B.  &  C.  273;  3  D.  &  It  623,  S.  C,  and  if 
the  landlord  (the  plaintiff  )  do  not  enter  and 
repair,  and  be  sued  by  his  lessor,  and  the  ten- 
ant refuse  to  repair  or  defend  the  arttion,  tlio 
damages  and  costs  recovered  by  the  ground 
laxidlord  against  the  plaintiff  may  form  the 
measure  of  damages  against  the  tenant  8  B. 
&  C.  538;  6  D.  &  R.  642.  S.  C.  and  see  6  B. 
&  C.  608. 

As  to  what  fixtures  a  tenant  may  remove, 
and  at  what  time,  sec  2  East,  88;  3  Eiist,  88; 
and  cases  cited  in  note,  ante,  801 . 

It  has  l>ccn  considered  that  Case  may  be  sup- 
ported against  a  tenant  from  year  to  yesir,  fur 
permissive  as  well  as  voluntuiy  waste,  see  2 
Siiuncl.  252  c,  and  the  forms  there  given;  and 
see  5  B.  &  a  603;  Sei  Vide  7  Taunt  31)2;  1 
J.  B.  Moore,  100,  S.  C;  2  Bla.  Rep.  1111; 
Case  cannot  be  supported  for  permissive  waste 
agiiinst  a  mere  tenant  at  will.  1  New  Rep. 
2i)0.  1  Saund.  323  b.  See  more  fully,  ante, 
vol  i.  Index,  tit  **  WatU,'* 
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BY  LAND-  aii(j  undertaking,  and  during  the  continuance  of  the  said  tenancy,  keep  the 
▲QAi^^T  ^^^  messuage,  garden,  and  premises,  with  the  appurtenances,  in  good  and 
TENAXT.  tenantable  repair,  order,  and  condition,  according  to  his  said  promise  and  un- 
dertaking ;  but  on  the  contrary  thereof,. he  the  said  defendant,  after  the  Uisik- 
ing  of  his  said  promise  and  undertaking,  and  during  the  continuance  of  Lis 
said  tenancy,  to  wit,  on  the  day  and  year  first  above  .mentioned,  and  from 
thence  until  and  upoTi  the  said,  &c.  wrongfully  and  unjustly  suffered  and 
permitted  the  said  messuage,  garden,  and  premises,  with  the  appurtenances, 
to  be  and  continue,  and  the  same  were,  for  and  during  all  that  time,  ruinous, 
prostrate,  foul,  and  in  bad  and  untenantable  repair,  order,  and  condition,  for 
want  of  good  and  needful  and  necessary  repairing,  cleansing,  and  amending 
thereof.  And  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  he  the 
said  defendant  wrongfully  and  unjustly  yielded  and  delivered  up  to  the  said 
plaintiff  the  said  premises  so  ruinous,  prostrate,  broken  down,  foul,  and  in 
bad  and  untenantable  order,  repair,  and  condition  as  aforesaid,  contrary  to 
his  said  promise  and  undertaking,  to  wit,  at,  &c.  (jvenue)  aforesaid. — [Add 
the  following  county 

[  *313  ]      And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 
Second       &0.  {vemie)  aforesaid,  in  consideration  that  the  "^said  defendant  had  become, 
count,  for   and  then  was,  tenant  to  the  said  plaintiff  of  a  certain  other  messuage,  gar- 
usmg  the    ^^^^  ^^^j  premises,  with  the  appurtenances,  he  the  said  defendant  undertook 
an  unten-   ^nd  then  and  there  faithfully  promised  the  said  plaintiff  to  use  the  said  last- 
ant-like      mentioned    messuage,  garden,  and  premises,  with  the  appurtenances,   in  a 
manner      tenant-like  and  proper  manner,  for,  and  during  the  continuance  of  the  said 
last-mentioned  tenancy.     And  although  the  said  last-mentioned  tenancy  did 
continue  and  endure  for  a  long  space  of  time,  to  wit,  from^  the  day  and  year 
last  aforesaid,  until  and  upon,  Ac.  (or  hitherto)  to  wit,  at,  Ac.  {venue) 
aforesaid,  yet  the  said  defendant,  not  regarding  his  said  last-mentioned  prom- 
ise  and  undertaking,  but  contriving  and  fraudulently  intending  to  deceive 
and  injure  the  said  plainiff,  did  not  nor  would,  during  the  continuance  of  the 
said  last-mentioned  tenancy,  use  the  said  last-mentioned  messuage,  garden, 
and  premises,  with  the  appurtenances,  in  a  tenant-like  and  proper  manner ; 
but  on  the  contrary  thereof,  he  the  said  defendant,  during  the  continujuice  of 
the  said  last-mentioned  tenancy,  so  improperly  behaved  and  conducted  him- 
self in  that  behalf,  and  used  the  said  last-mentioned  messuage,  garden,  and 
premises,  with  the  appurtenances,  and  the  trees  and  chattels  therein  in  so  un- 
tenant like  and  improper  a  manner,  that  by  reason  thereof  the  said  last- 
mentioned  messuage,  garden  J  and  premises,  with  the  appurtenances,  to  wit, 
on  the  day  and  year  first  aforesaid,  then  and  there  became,  and  were,  and 
still  are,  ruinous,  broken  down,  destroyed,  prostrated,  foul,  miry,  and  greatly 
dilapidated,  and  the  trees  of  the  said  plaintiff  growing  in  and  upon  the  said 
last-mentioned  premises,  then  and  there  became  and  were  greatly  damaged 
and  spoiled,  to  wit,  at,  &c.  {venue)  aforesaid. — [If  plaintiff  has  erpended 

(ft)  This  count,  founded  on  the  implied  con-  ooiant  will  suffice,   Trithout    setting  oat    the 

tract,  is  sustainable  against  any  tenant,  how-  agreement,  which  may  bo  given  in  evidence  to 

ever  short  his  interest,  Holt,  C.  N.   P.  2;  1  support  this  count      2  Barn,  k  Ores.  278;  8 

Marsh.  Rep.  567;  4  East,  154;  4  T.  R.  878;  Dow.  &  Ry.  522,  a  C.      See  a  form   for  not 


and  though  there   be    a    special    agreen^ent  taking  oare  of  flimiture,  post,  889.      The 

(which  is  to  be  the  basis  of  a  ftiture  lease)  con-  tion  might  be  framed  in  Case  for  the  breach  of 

taining  several  obligations,  one  of  which  is  to  duty, 
keep  the  premises  in  tenantable  repair,  tliis 
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any  money  in  repairs^  add  an  averment  of  damage  to  that  effect^  and  ^^  ^^^'^ 
counts  for  money  paid  and  account  stated^  and  breach.]  agaui^st 


TEX  A  NT. 


For  that  Tv!  ereas,  before  and  at  the  several  times  hereinafter  mentioned,  By  tenant 
the  said  defendant  held  certain  premises,  *with  the  appurtenances,  as  tenant  f^i?***, 
thereof,  to  one  E.  iF.  at  and  under  a  certain  yearly  rent,  to  Tvit,  &c.  payable  i^n^  ^^ 
k  the  said  defendant  to  the  said  E.  F.  to  wit,  at,  &c.  {vcniic^  ;  and  tnerc-  contract,  to 
upon  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  in  consideration  that  the  Jn'itmnity 
Mid  plaintiff,  at  the  special  instance,  &c.  had  become  and  was  tenant  to  tlie  a^^iust 
said  defendant  of  the  said  premises,  with  the  appurtenances  at  and  under  a  payment 
certain  yearly  rent  to  wit,  &c.  therefore  payable  by  the  said  plaintiff,  to  the  of  ground 
&iid  defendant  he  the  said  defendant  undertook,  and  then  and  there  faith-  ^^  ^*'^' 
fully  promised  the  said  plaintiff,  during  the  continuance  of  the  said  last-men- 
tioned tenancy,  to  indemnify  and  save  harmless  the  said  plaintiff  from  and 
s^iinst  the  payment  of  the  said  yearly  rent  so  payable  to  the  said  E.  F.  as 
aforesaid,  and  from  and  against  any  distress,  or  action,  costs,  charges,  dama- 
ges, or  expenses,  which  should  or  might  be  made,  brought,  arise,  or  happen, 
for  or  by  reason  of  the  non-payment  thereof.     And  although  the  said  ten-     ' 
ancy  of  the  said  plaintiff  was  and  continued  for  a  long  time  after  the  making 
of  the  said  promise  and  undertaking  of  the  said  defendant,  to  wit,  until  and 
upon,  4c.  (or  thence  hitherto)  yet  the  said  plaintiff  in  fact  saith,  that  the 
Slid  defendant  not  regarding  his  said  last-mentioned  promise  and  undertak- 
ing, but  contriving  and  intending  to  defraud  the  said  plaintiff  in  this  behalf, 
dill  not  nor  would,  during  the  continuance  of  the  said  tenancy  of  the  said 
plaintiff  as  aforesjiid,  indemnify,  or  save  harmless,  the  said  plaintiff  accord- 
ing to  his  said  promise  and  undertaking,  but  wholly  neglected  so  to  do,  to 
'nt,  at,  &c.  {venue')  aforesaid,  and  by  reason  thereof,  after  the  making  of 
the  Slid  promise  and  undertaking  of  the  said  defendant,  and  during  the  con- 
tinuance of  the  said  respective  tenancies,  and  whilst  the  said  plaintiff  occu- 
pied and  enjoyed  the  said  premises  as  such  tenant  as  aforesaid,  to  wit,  on, 
*c.  {day  of  distress^  or  about  iV,)  at,  &c.  {venue)  a  certain  distress  was 
made  by  and  on  behalf  of  the  said  E.  F.  on  certain  goods  and  chattels  of  the 
said  plaintiff,  then  in  and  upon  the  said  premises,  for  a  certain  sum  of  money, 
to  nit,  the  sum  of  — /.  then  due  and  in  arrear  to  the  said  E.  F.  for  and  in 
respect  of  the  said  yearly  rent  so  payable  to  him  as  aforesaid,  and  by  means 
of  the  premises  he  the  said  plaintiff  was  not  only  put  to  and  suffered  great 
trouble  and  inconvenience,  but  was  forced  and  obliged  to  and  did  necessarily 
pay  the  said  sum  of  — /.  together  with  the  charges  of  the  said  distress,  in 
the  whole  amoanting  to  a  large  sum  of  money,  to  wit,  the  sum  of- — /.,  and 
W3S  and  is,  by  means  of  the  premises  otherwise  greatly  injured  and  damni- 
fied, to  wit,  &c.  {venue)  aforesaid. — \ If  the  goods  were  sold  under  thedis^ 
tress,  then  state  that  fact  accordingly. — Add  the  coujit  for  money  paid — 
occonnt  stated — and  breach] 


(c)  As  to  declarations  for  not  indemnifying, 
Ke  poit,  816.  A  stranger,  whoee  goods  have 
been  dietnined,  and  who  has  paid  the  rent  in 
OMKy,  may  reoover  the  amount  of  the  rent  so 
P*>i  in  asBompsit,  on  the  common  oonnt  fbr 
»»wpa:d.  S  T.  R.  806.  Bat  to  recover 
ia^agi^  he  most  decUre  specially,  see  11  East, 
&2.  Aivumprit  is  not  the  remedy  for  the  breach 
«f  s  promise  (^  this  natare,  if  the  demise  to 


the  tenant  be  by  deed.  5  B.  &  C.  789.  But 
Cane  will,  it  seems,  lie  in  all  coses,  and  in 
some  respects  is  the  most  preferable  form  of  ac- 
tion. See  Id.  58H,  -where  see  a  form  in  Com 
by  a  lessee  against  his  assignee,  for  not  indem- 
nifying against  repairs,  whereby  lessor  reoov> 
ered  against  lessee;  and  see  a  form  in  CoMy 
post,  784.  See  also  a  form  in  Covenant,  for 
breach  of  quiet  eigoyment,  post»  559. 
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09   GUAS- 
ANTIBS. 


XXIV.  ON  GUARANTIES. 


On  a  pro-  For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  guarantee  or  about  U) 
miae  to  be  ^t,  &c.  (jvefiue)  in  consideration  (2)  that  the  said  plaintiff,  at  the  special  in- 
able  for  stance  and  request  of  the  said  defendant,  would  {here  set  out  the  terms  jof  ilie 
goods  sold  guarantee  as  relates  to  the  consideration  for  it.  In  the  case  upon  which 
^  ^  ^^\  '^"^/^'''^  wa^  framed  it  was  thus)  [sell  and  deliver  to  one  E.  F.  on  credit, 
r*ftlVl  ^^^  ^^^^  goods  as  he  the  said  E.  F.  should  have  occasion  for  and  require  of 
I-  -I  the  said  plaintiff  in  *the  way  of  his  trade  and  business  of  a  hemp  merchant] 

he  the  said  defendant  undertook,  and  then  and  there  fidthfully  promised 
the  said  plaintiff  {here  set  out  the  defendants  promise,  which  in  the  case 
upon  which  this  form,  was  draioji,  was  thus)  [to  be  accountable  to  the 
said  plaintiff  for  whatsoever  goods  he  the  said  plaintiff  should  sell  and  deliver 
to  the  said  E.  F.  as  aforesaid.]  And  the  said  plaintiff  avers,  that  he,  confid- 
ing in  the  said  promise  and  undertaking  of  the  said  defendant,  did  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid  (Acre  aver 
plaintiff's  performance  of  the  consideration, .  and  which  may  be  thus, 
mutatis  mutartdis)  sell  and  deliver  to  the  said  E.  F.  on  certain  credit,  then 
and  there  agreed  upon  between  the  said  plaintiff  and  E.  F.  certain  goods  of 
great  value,  which  he  the  said  E.  F.  then  and  there  had  occasion  for  and 
required  of  the  said  plaintiff,  in  the  way  of.  his  trade  and  business,  and  at 
and  for  certain  reasonable  prices  then  and  there  agreed  upon  by  and  between 
the  said  plaintiff  and  the  said  E.  F.  (or,  if  no  stipulated  price,  say  "at 
and  for  certain  reasonable  sums  of  money,  amounting,  &c.")  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  of  lawful  money 
of  Great  Britain,  and  that  although  the  said  credit  and  the  time  for  payment 
of  the  price  of  the  said  goods,  by  the  said  E.  F.  to  the  said  plaintiff,  hath 
long  since  elapsed,  yet  the  said  E.  F.  hath  not  (although  he  was  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  requested 
by  the  said  plaintiff  so  to  do)  {e)  as  yet  paid  to  him  the  said  sum  of  —i.,  or 


{d)  See  a  form,  1  Rich.  C.  P.  471;  2  Lord 
Raym.  1085.  Whenever  the  defendant  is  col^ 
laterally  liable  to  pay  for  goods,  &c.  ftimishcd 
to  a  thini  person  (for  the  criterion  of  whi«h, 
see  2  T.  R.  80,  81;  8  Chit  Com.  Law,  818  to 
822;  1  Chit  Col.  Stat,  tit  Frauds,)  (Vide 
Leonard  v.  Vrcdcnburg,  8  Johns.  Rep.  29,)  hia 
undertaking  must  be  in  writing  under  the  29 
Car.  2  c.  8.  s.  4,  and  must  state  the  considera^ 
tion  of  the  defendant's  undertaking,  5  East, 
10;  4  B.  &  A.  505;  6  J.  B.  Moore,  86;  1 
Siund.  211  a;  [Vide  Simpson  v.  Patton,  4 
Johns.  Rep.  422  ;  Jackson  v.  Rayner.  12 
Johns.  Rep.  291 ;  4  Cranch.  285;  5  Mass.  Rep. 
801  (1)  and  the  declaration  must  be  special 
as  above,  and  not  merely  for  goods  sold  and  de- 
livered to  the  defendant,  or  bargained  and  sold 
to  him,  and  delivered  to  a  third  person  at  his 


request,  1  Saund,  211  a^  b.;  2  Campb.  216; 
Ventr.  2G8,  298;  but  the  declaration  need  net 
state  that  the  contract  was  in  writing.  1  Sannd. 
276,  n.  1 ;  G  Bing.  259.  (Vide  Rogers  r.  War- 
ner, 8  Johns.  Rep.  119.)  When  the  puaniD- 
tee  continues,  see  12  East,  'i87;  i'  Campb.  413, 
436;  6  Bingh.  244,  276;  Chit  jun.  Cont  205; 
8  Chit  Com.  Law,  823;  and  for  constructioB 
of  guarantees,  see  id.  822.  When  party  guar- 
anteeing is  discharged  or  released.  3  Chit 
Com.  Law,  824  to  827;  2  D.  &  R.  61 ;  1  B.  & 
C.  10,  S.  C.  D.  &  R.  837;  2  Swanst  190;  4  J. 
B.  Moore,  153.  How  far  a  surety  may  be  re- 
lieved, 8  Chit  Com.  Law,  328  to  335.  * 

(c)  Cro.  Jac.  500. 1;  Cro.  Elix.  85,  01.  2 
Hen.  Bla.  131;  1  Stra.  88.  Sed  qutsre,  if  it 
be  the  necessary  averment 


(1>  See  the  note  to  Ex  parte  Garden,  15  Ves.  Jun.  286.    Am.  Ed.  1822.      8  Brod.  &  BiBg 
14.    P*u^kard  v.  Richardson,  17  Mass.  122. 

(2)  Where  the  guaranty  is  simultaneous  with  the  original  undertaking,  and  they  form  but  one 
transaction,  it  is  unnecessiry  to  state  the  consideration,  in  the  memorandum;  the  ccnsiilnnitMMi 
passing  between  the  cre<Htor,  and  the  prlnciptil  debtor,  is  alone  sufficient  to  support  the  pronuat 
of  the  guaranty,  and  may  be  proved  by  parol,  8  Johns.  29.     11  Johns.  223. 
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«nypart  thereof,  but  hath  hitherto  (/)  wholly  neglected  and  refused  so  to  ^^  *'^^"- 
do.  to  wit,  at,  &c.  iyemie)  aforesaid,  of  all  which  said  premises  the  said 
defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had 
Botiec ;  yet  the  said  defendant  not  regarding  his  said  promise  and  undertaking, 
bat  contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this 
behalf,  hath  not  as  yet  accounted  to  the  said  plaintiff,  or  paid  the  said  sum 
of  money,  or  any  part  thereof,  for  the  said  goods,  or  any  part  thereof  (al- 
though he  the  said  defendant  afterwards,  to  wit',  on  the  day  and  year  last 
aforesaid,  at,  &c.  {venue)  aforesaid,  was  requested  by  the  said  plaintiff  so  to 
♦do),  and  hath  hitherto  wholly  neglected  and  refused,  and  still  wholly  neg-  [  *316  "j 
Jerts  and  reftises  so  to  do,  and  the  said  sum  of  — /.  still  remains  wholly  due 
and  unpaid  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid. — \^Add 
fuch  s^jecial  counts  as  may  be  necessary ,  varying  the  statement  of  the 
promise,  and  of  the  averrnentSj  so  as  to  meet  the  evidence,  and  if  there 
he  mnj  doubt  whether  the  defendant  be  collaterally  liable^  add  counts  for  On  a  guar- 
^WM&  bargained  and  sold — and  sold  and  delivered — money  had  and  re-  ^^^^ 
meed — and  an  account  stated — and  breachS[ 


See  a  form  of  Declaration,  ante,  252. 


XXV.   ON  PROMISES  TO  INDEMNIFY. 


pay  the 
debt  of  a 
third  per- 
son in  con- 
sidcratiou 
of  forbear- 
ance. 

ON    PRO- 
UISES  TO 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {date  of  bill)  at,  &c.  {venue)  ^  accept- 
in  consideration  that  the  said  plaintiff,  for  the  accommodation,  and  at  the  or  of  a  bill 
^cial  instance  and  request  of  the  said  defendant,  would  accept  a  certain  bill  of  «- 
rf  exchange  in  writing,  bearing  date  a  certain  dav  and  year  therein  men-  Jheluscom- 
tioned,  to  wit,  the  day  and  year  aforesaid,  and  made  and  drawn  by  the  said  modation 
Asfeadant  on  the  said  plaintiff,  *and  whereby  the  said  defendant  required  the  of  defend- 
laid  plaintiff  [twoj  months  after  the  date  thereof,  to  pay  to  the  order  of  the  ^demnify- 
■akl  defendant  the  sum  of  [50/.]  as  for  value  received  (A),  and  would  deliver  ing  piam- 
the  »ime  so  accepted  to  the  said  defendant,  in  order  that  he  the  said  defendant  tiff,  &c.(y). 
nught  negotiate  the  same  for  his  own  proper  use  and  benefit,  he  the  said  [  ^817  ] 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiff [to  provide  money  for  the  payment  of  the  said  bill  of  exchange  when  the 
should  become  due  and  payable,  and]  to  indemnify  and  save  harmless 

paid  by  the  surety,  a  oommon  count  for  money 
paid  is  sufficient;  but  when  a  surety  has  not 
actually  paid  the  debt  in  money,  but  has  only 
given  security  for  it,  or  he  has  sustained  any 
costs  or  damage,  the  declaration  should  be  spe- 
cial. 8  Eaat,  169.  8  T.  R.  610;  7  T.  R.  204; 
11  East,  52;  6  Bing.  299.  By  declaring  spe- 
cially, a  set-off  may  sometimes  be  aroid^.  6 
B.  &  A.  95. 

What  is  a  legal  damnification,  so  as  to  ena- 
ble a  surety  to  sue,  see  8  East,  508;  8  Wils. 
18;  1  Atk.  262;  and  as  to  how  fiir  a  surety 
has  his  remedy  against  the  principal,  8  Chit. 
Com.  Law,  830;  of  the  remedies  by  one  surety 
against  another.  8  Chit.  Com.  Law,  835;  8 
D.  &  R.  112.     2  Swanst  185. 

{h)  The  bill  of  exchange  may  be  desci'ibed 
concisely,  acoorcUng  to  its  Isgal  e^t 


(/)  It  seems  not  necessary  to  deny,  a  pay- 
ment by  the  third  person.  1  Sid.  178;  2  Rol. 
7^,  1.  15. 

iff)  See  other  forms  for  not  indemnifying, 
post,  318  to  321 ;  1  Wentw.  288.  Plead.  A.  88. 
See  a  simlhr  action  and  the  pleadings,  8  Wils. 

m. 

A  oootnet  to  indemnify  is  generally  implied, 
li  QA  the  part  of  a  defendant  to  indemnify  a 
fenoa  who  becomes  bail  for  him,  8  Wils.  262; 
or  a  surety  for  him  at  his  request,  2  T.  R.  105; 
7T.  B.  568;  2  B.  &  P.  268;  or  a  broker  on 
Baking  a  distress,  though  not  regular.  4 
Bifl|^  74.  If  the  thing  to  be  done  be  obTiously 
iDeig^,  DO  contract  to  indemnify  can  be  iiupli- 
cd,  but  otherwise  where  the  act  is  not  appa- 
mtly  iUfigaL  8  T.  R.  186,  and  see  in  gene- 
tal  as  to  contracts  of  indemnity,  ^  Bingh.  74. 

When  the  debt  of  the  principal  has  been 
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ON  PRO-   ii^Q  g^jj  plaintiff  from  any  loss  or  damage,  for  or  by  reason  of  his  acx^ptance 

IXDKMNIF 


,>y^  of  the  s:iid  bill  of  exchange  as  aforesaid.     And  the  said  'plaintiff  avers,  that 


ho  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  did 
afterwards,  to  wit,  on,  &c.  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 
accept  the  said  bill  of  exchange,  and  deliver  the  same  so  accepted  to  the  said  de- 
fendant for  the  purpose  aforesaid ;  and  although  the  said  bill  of  exchange,  so 
accepted  as  aforesaid,  was  afterwards,  to  wit,  on  the  day  and  year  aforesajd,  at, 
&c.  {vefiiie)  aforesaid,  negotiated  by  the  said  defendant  for  his  own  proper  use 
and  benefit,  and  the  same  hath  long  since  become  due  and  payable,  to  wit,  at, 
&c.  ( vemte)  aforesaid ;  yet  the  said  defendant  not  regarding  his  said  promise  and 
undertaking,  but  contriving  and  fraudulently  intending,  craftily  and  subtly 
to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would 
[provide  money  for  the  payment  of  the  said  bill  of  exchange  when  the  same 
became  due  and  payable,  nor]  indemnify  or  save  harmless  the  said  plaintiff 
from  any  loss  or  <damage,  for  or  by  reason  of  his  acceptance  of  the  said  bill 
of  exchange  as  aforesaid,  but  wholly  neglected  and  refused  so  to  do ;  by  means 
and  in  consequence  w^iereof,  the  said  plaintiff  as  such  acceptor  of  the  said 
bill  of  exchange  as  aforesaid,  afterwaras,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  {venue)  aforesaid,  was  called  upon,  and  forced  and  obliged  to 

pay,  and  did  then  and  there  pay  to  one the  holder  thereof,  the  said  sum 

of  money  in  the  said  bill  of  exchange  specified,  together  with  certain  intei'cst 
thereon,  and  the  costs  of  a  certain  action  before  then  brought  in  the  court  of 
our  lord  the  king,  before  the  king  himself  (/)  on  the  said  *bill  of  exchange, 

[  ♦SIS  ]  by  the  said against  the  said  plaintiff,  in  the  whole  amounting  to  a  large 

sum  of  money,  to  wit.  the  sum  of  — /.  of  lawful  money  of  Great  Britain, 
and  thereby  also  the  said  plaintiff  sustained  and  incurred  divers  costs  and 
expenses,  amounting,  to  wit.  to  the  sum  of  — /.  in  and  about  the  settling  and 
putting  an  end  to  the  said  action ;  and  by  means  of  the  said  several  premises 
the  sai<l  plaintiff  hath- been  and  is  damnified  to  the  amount  thereof,  to  wit,  at, 
etc.  {venue)  aforesaid. —  [Add  another  cotint,  omitting  the  words  bettreen 
brackets^  relative  to  the  defendant's  providing  money  for  the  payment 
of  the  bill,  and  if  07ily  one  count  be  desired,  then  it  may  as  well  be  framed 
omitting  those  words. — Add  all  the  money  counts,  and  account  sicUed, 
and  common  breach,  applicable  to  those  counts.^ 

^*V^^  f         ^^^  ^^^  whereas,  heretofore,  to  wit,  on,  &c.  {date  of  note  or  about  if)  at, 
apromis-    ^^'  (^'^'^''^)  ^^  consideration  that  the  Said  plaintiff,  at  the  special  instance 
scry  note    and  re(juest  of  the  said  defendant,  and  for  his  accommodation,  would  make 
nwie  for     2ci\d  deliver  to  one  T.  H.  his  certain  promissory  note  in  writing,  and  thereby 
ii:o»lation°'  promised  to  pay  to  the  said  T.  H.  or  order,  on  demand,  the  sum  of  — /.  sis 
of  defend-    for  value  received  by  the  said  plaintiff,  of  the  said  T.  H.  he  the  said  defend- 
ant, for      ^i^t  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff,    that 
nifying^™"  ^^  ^^^  ^^  defendant  would  save  harmless  and  indemnify  the  said  plaintiff 
&c.  (A:)',      against  the  payment  of  the  said  sum  of  — /.  in  the  said  note  mentioned,  and 
all  charges  and  expenses  he  should  bear,  sustain,  or  be  put  unto,  by  rexison  of 
hid  making  and  delivering  of  his  said  nofe  to  the  said  T,  H.;    and  the   said 
plaintiff  in  fiict  saith,  that  he,  confiding  in  the  said  promise  and  undertaking 

(i)  If  the  defendant  yns  arrested  state  the  not  recover  more  than  taxed  costs,  see  4  T^Qnt. 

fict  accordingly,  and  let  the  averment  of  dam-  7;  Ry.   &  Moo.  C.  N.  P.  418;  Std    Vide  1 

a;rc  be  according  to  the  fhct.      All  these  costs,  Stark.  806. 

&c.  are  recoverable.     1  Atk.  262;  8  Wils.  18;  {k)  There  is  an  unplied  promise  to  indemniiy 

8  East.  5^.     But  it  eeemi  the  plaintiif  can-  In  th'S  case.    Ante  816,  n.  (j). 
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or  the  said  dc^jndant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  on  pro- 
kc.  [venue)  aforesaid,  did  make  his  certain  promissory  note  in  writing,  bearing  i^J^^^^. 
date  the  same  day  and  year  aforesaid,  and  did  thereby  promise  to  pay  to  the 
said  T.  H.  or  order,  on  demand,  the  said  sum  of  — /.  as  for  value  received  by 
the  said  plaintiff  of  the  said  defendant,  and  that  he  the  said  plaintiff  did 
deliver  the  said  *note,  so  made  by  him  as  aforesaid,  to  the  said  T.  H.;  and  [  *319  ] 
the  aaid  plaintiff  further  saith,  that  the  said  defendant,  not  having  saved 
hofmless,  and  indemnified  the  said  plaintiff  against  the  payment  of  the  said 
sum  of  — I.  in  the  said  note  specified  by  the  payment  thereof,  or  of  any  part 
thereof,  to  the  8.ud  T.  IL;  and  the  said  sum  of  money  being  wholly  unpaid, 
he  the  s^iid  plaintiff  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
(cenue)  was  compelled  and  obliged  to  pay,  and  did  then  and  there  pay  to  the 
said  T.  II.  the  said  sum  of  — /.  in  the  said  note  mentioned  and  contained, 
being  then  and  there  due  and  payable  by  virtue  of  the  said  note,  whereof  the 
said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (re- 
nue)  aforesaid  had  notice;  nevertheless  the  said  defendant,  not  regarding  his 
Slid  promise  and  undertaking,  but  contriving  and  intending  to  deceive  and 
defiraad  the  said  plaintiff  in  this  behalf,  hath  not  yet  repaid  to  the  said  plain- 
tiff the  said  sum  of  — /.  or  any  part  thereof,  nor  in  any  manner  indemnified 
him  on  account  of  his  having  paid  the  same,  (although  so  to  do  he  the  said 
defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  oftentimes 
since  hath  been  requested  by  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  afore- 
said,) but  hath  hitherto  wholly  neglected  and  refused,  and  still  doth  neglect 
and  refuse  so  to  do,  to  wit,  at,  &c.  {venue)  aforesaid  (/). — \^Add  the  money 
couiUs,  account  stated,  and  breach^] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {teste  of  writ)  a  certain  writ  J^^  ".^.•'^- 
of  our  said  lord  the  king,  called  a  [noii  omittas  ^capias  ad  respondendum]  b^n'JoViIe^ 

directed  to  the  sheriff  of ,  was  issued  out  of  the  court  of  our  said  lord  sheriff  (m). 

the  king  of  the  bench  at  Westminster,  in  the  county  of  Middlesex,  by  which  [  *320  J 
said  writ  our  said  lord  the  king  commanded,  &c.  [set  out  the  writ,  the  in- 
darsement  for  bail,  the  delivery  to  the  sheriff^,  and  the  arrest,  as  post, 
445,^  Declaration  in  Debt  on  Bail-bondsJ]  And  thereupon,  afterwards,  and 
before  the  return  of  the  said  writ,  on,  A;c.  {date  of  bail-bond)  at,  &c.  {ve- 
nue) in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  request 
of  the  said  defendant  would,  together  with  one  J.  T.  become  bail  and  surety 
bt  him  the  said  defendant,  and  would,  as  such  bail  and  surety,  seal,  and  as 
his  act  and  deed  deliver  to  the  said  B.  B.  as  such  sheriff  as  aforesaid,  his 
certain  writing  obligatory,  commonly  called  a  bail-bond,  in  the  penal  sum  of 
of  good  and  lawful  money  of  ureat  Britain,  to  be  paid  to  ^e  said  sher- 

beyond  the  amount  of  the  debt,  or  money  far 
which  he  became  bound  for  the  defendant;  and 
where  a  surety  takes  a  bond  or  otlier  specific 
security  fh>m  his  principal,  he  cannot  resort  to 
the  count  for  money  paid  on  the  implied  as- 
sumpsit  2  T.  R.  100,  104-;  8  Taunt.  365;  2 
J.  B.  Moore,  411,  a  C;  Chitty  jun.  Cont 
180.  See  a  form,  for  not  indemnifying  bail  be. 
low,  4  B.  &  A.  435.  In  assumpmt  for  not  in- 
demnifying bail  an  averment  that  judgment 
was  recovered  against  plaintiff,  in  Michaelmas 
Term,  and  evidence  that  the  judgment  was  in 
Hilary  Term,  is  no  variance.  4  B.  &  A.  435; 
and  see  3  B.  &  0.  2. 


(I)  If  a  plaintiff  has  sustained  any  special 
duxige,  it  should  be  here  inserted,  see  ante, 
316. 

(k)  Se»8  Wih.  262;  2  Bl.  Rep.  794.  Bail 
may  reoovtt-  against  the  principal  any  expenses 
th^  may  have  incnrrea  in  taking  him  into 
eustody  for  the  purpose  of  surrendering  him. 
b  Esp.  N.  P.  C.  171;  Sed  Vide  1  C.  &  P.  484, 
Bet  it  is  a  general  rule,  that  to  support  the 
oonnt  fiyr  money  p(ud,  the  aefendant 
liat«  been  crig^inally  bable  to  the  debt,  or 
paid  Ivy  the  pUtnti£  1  M'QeL  48,  25. 
ore  it  is  proper  to  declare  specially  on  the 
bnpljed  contract  to  indemnify,  as  above.  Where 
tbe  aarety  has  paid  expenses  or  incurred  a  loss 
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ON  PRO-  ifp^  ^Yith  a  condition  to  the  said  writing  obligatory  subscribed  that  if,  &c.  [here 
iifDjaSiiFY.  ^^^  ^"^  ^^^  conditmi  verbatim]  he  the  said  defendant  undertook  and  then 
and  there  faithfully  promised  the  said  plaintiflf,  that  he  the  said  defendant 
would  perform  the  said  condition  of  the  said  writing  obligatory,  and  savo 
harmless  and  indemnify  the  said  plaintiflf  from  all  payments,  damages,  coste, 
and  expenses,  which  he  the  said  plaintiflf  should  or  might  incur,  bear,  paj, 
sustain,  or  be  put  unto,  by  reason  or  by  means  of  his  so  becoming  bail  and 
surety  for  the  said  defendant  as  aforesaid;  and  the  said  plaintiflf  in  fact  saitli, 
that  ne,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant, 
did  afterwards,  to  wit,  on  the  said,  &o.  at,  &c.  {venue)  aforesaid,  seal,  and 
as  his  act  and  deed  deliver  to  the  said  R.  B.  as  such  sheriflf  as  aforesaid ;  the 
said  ^vriting  obligatory,  called  a  bail-bond,  conditioned  as  aforesaid,  yet  the 
said  defendant,  not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  intending  to  deceive  and  defraud  the  said  plaintiflf  in  this  behalf,  did  not 
nor  would  appear  before  the  said  justices  f^f  the  bench  of  our  said  lord  the 
king  at  Westminster  aforesaid,  in  eight  days  of  the  Purification  aforesaid  in 
the  said  condition  mentioned,  to  answer  to  the  said  I.  L.  and  W.  E.  in  the 
said  plea  in  the  said  condition  mentioned :  according  to  the  form  of  the  sai<l 
condition,  by  reason  whereof  the  said  writing  obligatory  became  forfeited,  and 
the  said  plaintiflf  thereby  became  liable  to  the  said  sherifli*  in  the  ssiid  penal 
sum  of  — /.;  and  thereupon  the  said  R.  B.  as  such  sheriflf  as  aforesaid,  after- 
wards, to  wit,  on,  &c.  at,  &c.  at  the  request,  costs,  and  charges  of  the  said  I. 
L.  and  W.  E.  the  plaintiflS  in  the  said  suit,  by  an  indorsement  on  the  back  of 
the  said  writing  obligatory,  duly  assigned  the  said  writing  obligatory  to  the 
said  I.  L.  and  W.  E.     And  the  said  plaintiflf  further  saith,  that  thereupon, 

afterwards,  to  wit,  in Term,  in  the  year  of,  &c.  a  certain  action  was 

commenced  and  prosecuted  on  the  said  bail-bond,  in  the  said  court  of  our 
said  lord  the  king  of  the  bench  aforesaid,  at  Westminster,  aforesaid,  by  and 
at  the  suit  of  the  said  I.  L.  and  W.  E.  as  such  assignees  of  the  said  R.  B.  so 
being  such  sheriflf  as  aforesaid,  against  him  the  said  plaintiflf,  and  such  pix)- 
ceedings  were  thereupon  had  in  the  said  last-mentioned  action  in  the  said 
court,  that  afterwards,  to  wit,  on,  Ac.  at,  &c.  (venue)  aforesaid,  he  the  said 
plaintiflf,  as  such  bail  or  surety  for  the  said  defendant  as  aforesaid,  in  order 
to  prevent  any  further  proceedings  in  the  said  action  so  commenced  and 
prosecuted  against  him,  was  called  upon,  and  forced  and  obliged  to  pay  a 
large  sum  of  money,  to  wit,  the  sum  of  — L  as  and  for  the  debt  for  which 
the  said  action  was  so  commenced  and  prosecuted  as  aforesaid,  and  also 
another  sum  of  — /.  as  and  for  the  costs  of  the  said  action,  so  commenced 
and  prosecuted  as  aforesaid,  against  the  said  plaintiflf,  by  the  isaid  I.  L.  and 
W.  E.;  and  also  he  the  said  plaintiflf,  by  means  of  the  premises,  was  forced 
and  obliged  to  incur  and  sustain  great  costs,  charges,  and  expenses,  amount- 
ing, in  the  whole,  to  a  large  sum  of  money,  to  wit,  <tc.  in  and  about  the 
defence  of  the  said  action,  so  commenced  and  prosecuted  against  him  as  afore- 
said, and  in  and  about  the  settling  and  putting  an  end  to  the  said  action  as 
aforesaid,  to  wit,  at,  &c.  aforesaid,  of  all  which  said  premises  the  said  de- 
fendant afterwards,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  had  notice;  yet 
the  said  defendant,  disregarding  his  said  promise  and  undertaking,  so  by  him 
made  as  aforesaid,  and  contriving  and  intending  to  injure  the  said  plaintiflf, 
did  not  nor  would  save  harmless  or  indemnify  the  said  plaintiflf  from  the  said 
payments,  damages,  costs,  charges,  and  expenses,  so  by  the  said  plaintiflf  in- 
curred as  aforesaid,  but  hath  hitherto  wholly  refused  and  neglected,  nnd  still 
neglects  and  refuses,  to  wit,  at  &c.  {yetme)  aforesaid. — [Second  couiti  more 
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general  than  the  first,  statmg,  that  in  consideration  that  the  plaintiff 
*m\dd  sealj  and  as  his  act  and  deed  deliver  a  certain  bail-bond^  condi- 
iioned  for  the  appearance  of  the  said  defendant,  on,  ^'c.  he  the  said 
dcfefidanl  undertooky  ^*c.  to  indemnify ^  ^c,  and  then  proceed  as  in  first 
count.] 

See  a  form  of  declaration,  ante,  813. 


XXVI.  ON  PROMISES  TO  MARRY. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {any  day  about  the  time  of 
the  promise,  or  before  title  of  declaration)  *at  &c.  (^venue)  in  consideration 
that  the  said  plaintiff  being  then  and  there  sole  and  unmarried,  at  the  special 
instance  and  request  of  the  said  defendant,  had  then  and  there  undertaken, 
and  faithfully  promised  the  said  defendant  to  marry  him  the  said  defendant, 
irhen  she  the  said  plaintiff  should  be  thereunto  afterwards  requested,  he  the 
said  defendant  undertook,  and  then  and  there  faithfully  promised  to  marry  the 
said  plaintiff,  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested. And  the  said  plaintiff  avers,  that  she,  confiding  in  the  said  promise 
uid  undertaking  of  the  said  defendant,  hath  always  from  thence  hitherto  re- 
mained and  continued,  and  still  is,  sole  and  unmarried,  and  hath  been,  for  and 
during  all  the  time  aforesaid,  and  still  is  (o),  ready  and  willing  to  marry  him 
the  said  defendant,  to  wit,  at,  &c.  (venue)  aforesaid,  whereof  the  said  defend- 


OX  PRO- 
MISES TO 
INDEMNIFY. 

By  tenant 
against 
lanfllord, 
for  not  in- 
demnifying 
him 
against 
payment  of 
grouud- 
i-ent 

ox    PRO- 
MISES TO 
M.\RBY. 

For  not 
marrying 
(«). 

First  count 
to  marry 
upon  re- 
quest. 

f  *322  ] 


(n)  See  other  forms  in  PI.  A.  47, 99;  2  Rich. 
C  P.  128;  2  Wentw.  4S7  to  492,  and  Index  to 
vol  ii.  This  action  is  sustainable  only  "vrhere 
the  contract  to  many  is  mutual,  1  RolL  Ab. 
22, 1.  5;  1  Sid.  180;  1  Lev.  147;  Carth.  467; 
Frwm.  95.  But  though  one  of  the  parties  be 
BO  io&at,  yet  the  contract  to  marry  will  be  ob- 
iig^ry  on  the  other  side,  2  Stra.  937;  Bao. 
Ab  In&nt. 

(FBJard  v.  Stone,  7  Cow.  Rep.  22.)  The 
tOkn  is  sustainable  by  a  man  against  a  wo- 
Bua,  Carth.  467;  1  a^lk.  24;  5  Mod.  611. 
Bat  an  executor  cannot  sue,  2  M.  &  S.  408.  It 
is  not  necessary  that  the  time  of  marriage 
ihrnild  be  specified.  Carth.  467.  A'promise  to 
many  is  not  within  the  Statute  of  Frauds,  1  Str. 
^ ;  1  UL  R  iym.  316 ;  Bui.  N.  P.  280,  ace ,  3  Lev. 
6->.  »e«6.  co^.  Nor  need  it  be  stamped,  2 
Surk.  fSol.  It  is  necessary  to  show  mutual 
promises  in  the  decUration.  If  the  promise  were 
to  marry  on  a  particular  day,  it  ehould  be  so 
describe  in  one  count,  as  post,  324.  "What 
lequest  is  sufficient,  see  1  Ld.  Riym.  887. 

As  to  the  evidence  where  the  promise  of  the 
Eun  was  pTove*!,  and  no  actual  prooiisc  of  the 
wookan,  cvvlencc  of  her  carrying  herself  as  con- 
•entlnjc  and  npproving  his  promise,  was  held 
iaflfe*«it,  3  Silk.  16;  1  Salk.  24,  n.  b.;  2  Car. 
k  P.  S-Ao-  And  where  A.  stited  to  the  f  ither 
of  the  plaintiff  that  he  ha«l  pledgee!  himself  to 
■nrry  his  daughter  in  six  months,  or  in  a 
BOBtb  alter  Christmas,  although  that  proof  va- 
fieJ  from  the  prom:s?8  laid  in  the  speciril  counts, 
it  was  ooD;sIderGd  evidence  from  which  a  jury 


might  infer  a  promise  to  marry  generally,  1 
Stark,  82. 

In  an  action  for  bi*each  of  promise  of  mar- 
riage, the  promises  declared  on  were,  first,  to 
marry  on  request;  second,  the  like,  assigning 
for  breach  that  the  defendant  had  married  an- 
other;'thirdly,  to  marry  within  a  rcnsonable 
time,  and  hiatly,  to  marry  generally.  The 
proof  was  that  dcfendjint  had  sjiid  he  would 
marry  the  plaintiff  in  July — held,  that,  not- 
withstanding this  variance,  the  jury  wore  war- 
ranted by  the  evidence  in  inferring  a  promise 
to  marry  generally,  and  that  the  plaintiff  was 
entitled  to  recover  on  the  hisi  count  of  the  dec- 
lai-ation,  1  M.  &  P.  23J. 

To  support  tho  action,  if  the  defendant  has 
not  married  another,  there  must  Ixj  e\  idence 
of  an  offer  to  mirry  on  the  part  of  the  plain- 
tiff, and  a  reftisixl  by  the  defendant,  but  if  tho 
plaintiff's  fiither  go  to  the  defendamt  and  ask 
him  if  he  means  to  fulfill  his  engagements  to 
his  daughter,  and  he  reply  "  certainly  not," 
this  will  suffice— 2  Car.  &  P.  034 ;  Soe"^  2  D.  & 
R.  }>i).  A  bill  in  e<julty  lies  to  compel  the  de- 
fondant  to  disclose  whether  he  promisetl  to  mar- 
ry.    For.  E.\oh.  R"p.  42. 

If  the  intended  huHbind  or  wife  turnout  on 
enquiry  to  be  of  bad  character,  that  is  a  logal 
defense  for  the  other  party,  Ifolt,  C.  N.  P.  lol ; 
4  Fijp.  Rep.  2o0;  1  Car.  *&  P.  350.  And  as  to 
what  may  be  shown  in  mitigjition  of  damagps. 
Id.  and  see  as  to  damages,  1  Yo.  &  Jcrv.  477. 
(o)  As  to  this  allegation,  see  2  Keb.  265, 
288. 
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ant  hath  always  there  had  notice.*  And  although  the  said  plaintiff  after  the 
making  of  the  said  promise  and  undertaking  of  the  Siiid  defendant,  to  wit.  on 
the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  requested  the  said  de- 
fendant to  marry  the  said  plaintiff,  yet  the  said  defendant  not  regarding  liia 
said  promise  and  undertaking,  but  contriving  and  fraudulently  intending  craft- 
ily and  subtly  to  deceive  and  injure  the  said  plaintiff  in  this  respect,  did  not 
nor  would,  at  the  said  time  when  he  was  so  requested  as  aforesaid,  or  at  any 
time  before  or  afterwards,  marry  the  said  plaintiff,  but  hath  hitherto  wholly 
neglected  and  refused  and  still  doth  neglect  and  refuse  so  to  do,  to  wit,  at, 
&c.  {vefiue)  aforesaid. 

Seccnd  If  the  defendayit  have  married  another  woman  ^  no  request  need  be  aver- 

mnrryinir    ^j  ^'^^  ^^^  count  is  as  the  last  OS  far  as  the  aster isk,  except  in  omitting  the 
another      statement  that  the  plaintiff  "  stiU  is  ready  to  marry  dctfendont^^^  and  then 
voman(j>).  concludes  with  the  following  allegation  : — Yet  the  said  defendant  not  regard- 
ing his  said  promise  and  undertaking,  but  contriving  and  intending  to  deceive 
and  injure  the  said  plaintiff  in  this  behalf,  after  the  making  of  his  said  pro- 
mise and  undertaking,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  wrongfully 

and  injuriously  married  a  certain  other  person,  to  wit,  one contrary  to 

his  said  last-mentioned  promise  and  undertaking  so  by  him  made  as  aforesaid, 
to  wit,  at,  &c.  {venue)  aforesaid. 

^^"J  And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  ic. 

marry  in  a  (^dW6)  aforesaid,  in  consideration  that  the  said  plaintiff  bein^  then  and  there 
reasonable  unmarried,  at  the  like  special  instance  and  request  of  the  said  defendant,  had 
time.  then  ajj J  there  undertaken  and  faithfully  promised  the  said  defendant,  to  mar- 

ry him  the  said  defendant,  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  marry  her  the  said  plaintiff  in  a 
reasonable  time  then  next  following.  And  the  said  plaintiff  avers,  that  she 
[  *323  ]  confiding  in  the  said  last-mentioned  promise  and  undertaking  *of  the  Siiid  de- 
fendant, hath  always  hitherto  remained  and  continued,  and  still  is  sole  and 
unmarried,  and  hath  been,  for  and  during  all  the  time  last  aforesaid,  and  still 
is  ready  and  willing  to  marry  the  said  defendant,  to  wit,  &c.  {venue)  afore- 
said, whereof  the  said  defendant  hath  always  had  notice  (y) ;  and  although  a 
reasonable  time  for  the  said  defendant  to  marry  her  the  said  plaintiff  hath 
elapsed  since  the  nuiking  of  the  said  last- mentioned  promise  and  undertaking 
of  the  said  defendant,  and  although  the  said  plaintiff,  after  such  reasonable 
time  had  elapsed,  to  wit,  on,  &c.  {day  of  request,  or  about  it)  at,  Ac.  {venue) 
aforesaid,  requested  the  said  defendant  to  marry  the  sai<l  plaintiff.  Yet  the 
said  defendant,  not  regarding  his  said  last-mentioned  promise  and  under- 
taking, but  contriving  and  fraudulently  intending  craftily  and  subtly  to  de- 
ceive and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  within  such 
reasonable  time  as  aforesaid  or  when  so  requested  as  aforesaid  or  at  any  other 
time,  marry  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  reftised 
so  to  do,  to  wit,  at,  <fec.  {venne)  aforesaid. — \^If  defendant  has  made  a  special 
refusal  to  marry,  insert  a  cowit  stating  the  fact,  see  2  IX  ^  J?.  65.J 

(  p)  Sec  form,  Morg.  142  seem  that  it  ought  to  state  it,  or  else  a  request 
Iq)  This  count  has  been  held  good  after  ver-  to  marry,  or,  a  special  refusal  to  marry,  other- 
diet  where  it  omitted  the  statement  of  the  de-  wise  it  would  bo  bad  on  special  demurrer,  2  D. 
fendant's  havi&g  had  this  notice,  but  it  should  &  R.  55. 
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And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.    ^^  ^^^' 
(venue)  aforesaid,  in  consideration  that  the  said  plaintiff  being  then  and  there   "mariu-. 
sole  and  unmarried,  at  the  like  special  instance  and  request  of  the  said  de-  Fourth 
fendant,  had  then  and  there  undertaken  and  faithfully  promised  the  said  de-  count,  to 
fendant  to  marry  the  said  defendant,  he  the  said  defendant  undertook,  and  "™^g^u 
then  and  there  faithfully  promised  the  said  plaintiff  to  marry  the  said  plain-  ^^j, 
tiff.  And  the  said  plaintiff  avers,  that  she,  confiding  in  the  said  last-mention- 
ed promise  and  undertaking  of  the  said  defendant,  hath  always  from  thence 
litherto  remained  and  continued,  and  still  is,  sole  and  unmarried,  and  hath 
been,  for  and  during  all  the  time  last  aforesaid,  and  still  is,  ready  and  willing 
to  marry  the  said  defendant,  to  wit,  at.  &c.  {vc7iue)  aforesaid ;  and  although 
a  reasonable  time  for  the  said  defendant  to  marry  the  sjiid  plaintiff  hath  elapsed 
since  the  making  of  the  said  last-mentioned  promise  and  undertaking  of  the 
85ud  defendant,  and  although  the  said  plaintiff,  after  the  making  of  the  said 
last-mentioned  *promi3e  and  undertaking  of  the  said  defendant,  to  wit,  on,  [  *324  J 
4c.  [day  ofr'.tpiest^  or  about  it)  at,  &c.  X^^enue)  aforesaid,  requested  the  said 
defendant  to  marry  her  the  said  plaintiff,  yet  the  said  defendant,  not  regard- 
ing his  said  last-mentioned  promise  and  undertaking,  but  contriving  and  fraud- 
ulently intending  craftily  and  subtly  to  deceive  and  injure  the  said  plaintiff 
in  this  respect,  did  not  nor  would,  at  the  said  time  when  he  was  so  requested 
a3  List  aforesaid,  or  at  any  time  before  or  afterwards,  marry  the  said  plain- 
^%  but  on  the  contrary  thereof,  he  the  said  defendant,  at  the  said  time  when 
he  was  so  requested  aa  last  aforesaid,  wholly  refused  then  and  there  to  marry 
her  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid. — [If  there  has  been 
(my  promise  to  marry  at  a  partici4lar  time  or  place — add  a  count  to  meet 
9amej  and  see  next  precedent.]     To  the  damage,  &c. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  promise,  or  abont  it)  To  many 
to  wit,  at,  &c.  {venue)  in  consideration  that  the  said  plaintiff  being  then  and  ^c*i^*' 
there  sole  and  unmarried,  at  the  special  instance  and  request  of  the  said  de-  Ume  (1). 
fendant,  had  then  and  there  undertaken,  and  faithfully  promised  the  said  de- 
fendant to  marry  the  said  defendant,  in  [the  latter  part  of  February  then 
•next,]  {stating  the  time  agreed  oji^  according  to  the  fact),  he  the  said  de- 
fendant undertook,  and  then  and  there  &ithfully  promised  the  said  plaintiff 
to  marry  the  said  plaintiff,  in  [the  latter  part  of  February  then  next.]  And 
tbe  said  plaintiff  avers,  that  she,  confiding  in  the  said  promise  and  undertak- 
ing of  the  said  defendant  in  [the  latter  part  of  February  next,]  after  making 
fi  the  said  promise  and  undertaking  of  the  said  defendant,  and  before  and 
ever  since,  to  wit,  at,  &c.  {venue)  aforesaid,  was  and  hath  been  ready  and 
willing  to  marry  the  said  defendant,  whereof  the  said  defendant  then  and 
there  had  notice.  Yet  the  said  defendant  not  regarding  his  said  promise  and 
andertaking.  but  contriving,  and  fraudulently  intending  craflily  and  subtly  tt 
deceive  and  injure  the  said  plaintiff  in  this  respect,  did  not  nor  would,  in  [tlie 
Baud  latter  part  of  February  next,]  after  the  making  of  his  said  promise  and 
ttodertaking,  or  at  an  v  time  before  or  afterwards,  marry  the  said  plaintiff, 
bat  hatb  hitherto  wholly  neglected,  and  still  doth  neglect  so  to  do,  and  afler- 

(r)  A  promise  to  many  generally ,  is  in  point  ble  time,  1  Stark.  82;  M.  &  R.  C.  N.  P.  289; 
of  law,  a  {mmiise  to  marry  within  a  reasona*     Ante,  826,  note  (n). 

« 

(1)  WLether  the  promise  to  marry  is  special^  as  **  after  the  death  of  the  defendant's  fkther," 
it  riMNdd  in  general  be  declared  on  with  proper  averments,  Atchinson  v.  Baker,  2  Peake,  103, 
Ont.  Jan.  on  Contr.  2  odit  426. 

Vol.  IL  81 


824  DECLABATIONS  IN  ASSUMPSIT. 

ON  PRO-  wards,  to  wit,  on,  &c.  {day  of  refusal^  or  about  it),  at,  &c.  (ventie)  afore- 
Mi8i»  TO    gg^j^^  wholly  declined  and  refused  to  marry  the  said  plaintiff,  and  wholly  dis- 
charged her  from  performing  her  said  promise  and  undertaking,  to  wit,  at, 
Ac.  ^vcwi/«)  aforesaid. 


TO  SERVB  XXVII.  ON  PROMISES  TO  SERVE  AND  EMPLOY. 

AND 
EMPLOY. 

For  not  re-      ^^^  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  promise,  or  about  it)  at, 
ceiving  a     &c.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
^"T^tod^   and  request  of  the  said  defendant,  had  then  and  there  agreed  with  the  said 
ftndant's    defendant  to  enter  into  the  service  of  the  said  defendant  as  a  [lady's  maid,] 
f«ervice(o).  and  to  scrvc  the  said  defendant  in  that  capacity,  *at  certain  wages,  after  the 
'  *325  ]  rate  of — /.  a  year,  to  be  therefore  paid  by  the  said  defendant  to  the  said 
plaintiff,  during  her  continuance  in  such  service,  she  the  said  defendant  un- 
dertook, and  then  and  there  faithfully  promised  the  said  plaintiff  to  receive 
her  into  the  service  of  •the  said  defendant  in  the  capacity  aforesaid,  and  to 
retain  and  employ  her  in  such  service  at  the  wages  aforesaid.     And  the  said 
plaintiff  avers,  that  she,  confiding  in  the  said  promise  and  undertaking  of  the 
said  defendant,  hath  always  been  ready  and  willing  to  enter  into  the  service 
of  the  said  defendant,  in  the  capacity  aforesaid,  and  to  serve  her  the  said  de- 
fen<}ant  in  that  capacity  for  the  wages  aforesaid.     And   although  the  said 
plaintiff,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {vetitte) 
aforesaid,  requested  the  said  defendant  to  receive  the  said  plaintiff  into  tbe 
service  of  the  said  defendant,  in  the  capacity  aforesaid,  and  to  retain  and  em- 
ploy her  in  such  service  at  the  wages  aforesaid ;  yet  the  said  defendant,  not 
regarding  her  said  promise  and  undertaking,  but  contriving,  and  fraudulently 
intending,  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in  this 
behalf,  did  not  nor  would,  at  the  said  time  when  she  was  so  requested  as  afore- 
said, or  at  any  time  afterwards,  receive  the  said  plaintiff  into  the  service  of 
the  said  defendant,  or  retain  or  employ  her  in  such  service,   at  the  wages 
aforesaid,  or  otherwise  howsoever,  bat  wholly  neglected  and  refused  so  to  do ; 
whereby  the  said  plaintiff  not  only  lost  and  was  deprived  of  all  the  profits 
and  emoluments  which  might  and  would  otherwise  have  arisen  and  accrued 
to  her  from  entering  into  the  service  of  the  said  defendant,  but  also  lost  and 
was  deprived  of  the  means  and  opportunity  of  being  retained  and  employed 
by  and  in  the  service  of  divers  other  persons,  and  remained  and  continued 
wholly  out  of  service  and  unemployed  for  a  long  space  of  time,  to  wit,  for 
the  space  of  three  months  then  next  following,  and  was  and   is  otherwise 
greatly  injured  and  damnified,  to  wit,  at,  &g.  {venue)  aforesaid,  &c. — [_Add 
counts  for  work  and  labor,  accmmt  stated,  and  breach.] 

By    man-      YoT  that  whereas   the  said  defendant,  before  and  at  the  time  of  making 
8  iLrin*!'^^*  his  promise  and  undertaking  hereinaft;er  next  mentioned,  was  master  and 

h  m  to  go    commander  of  a  certain  ship  or  vessel  called  the which  said  ship  or  ves- 

as  boat-     g^i  ^03  then  lyinff  and  being  at in  the  West  Indies,  and  bound   on  a 

s-wa'n  on  ^     <d  a 

ftndiint's         fo)  See  notes,  ante,  74;  see  other  precedents,  must  in    general    be    special,   2    East,  145; 

s'lp,  and     2  Wentw.  505  to  581 ;  Index  to  vol.  ii.     Where  Cowp.  487;   4  Esp.  Rep.  77.     (See  precedents 

niy-'nir  liim  ^^  service  has  been  actually  performed,  the  for  turning  away,  or  ceasing  to  employ    after 

Uswiures     decLiration  may  be  for  work  and"  Ubor  gener-  commencement  of  service.      1   Gale,    72.    2 

^        ally,  Fitz.  802.     But  where  the  defendant  has  Crom.  M.  &  Ros.  54,  S.  C;   1    Cronu    M.   h 

refused  to  employ  the  plaintiff,  the  declaration  Ros.  20;  G  Car.  &  P.  15.) 
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voyage  from  ther.3e  to  the  port  of  London,  to  wit,  at,  &c.  {ve?iue).     *And 
whereas  also  the  said  defendant,  so  being  master  and  commander  of  the  said 

ship  or  vessel  as  aforesaid,  heretofore,  to  Wit,  on  the day  of in  the      imq 

year  of  our  Lord at in  the  West  Indies,  that  is  to  say,  at,  &c. 

(veme)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant,  would  enter  into  and  on  board  of  the  said  ship 
or  vessel,  and  would  go  the  said  voyage  as  boatswain  therein,  he  the  said  <. 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plain* 
tiff  to  suffer  and  permit  him  so  to  do,  and  to  pay  him  the  sum  of — /.  three 
days  after  the  arrival  of  the  said  ship  or  vessel  in  the  said  port  of  London. 
And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  un- 
dertaking of^the  said  defendant,  did  afterwards,  to  wit,  on  the  same  day  and 

Tear  aforesaid,  at aforesaid,  to  wit,  at,    &c.  (yemie)  aforesaid,  enter 

uto  and  on  board  of  the  said  ship  or  vessel,  and  did  go  and  proceed  a  part 
of  the  said  voyage  as  boatswain  therein,  and  was  ready  and  willing  to  go 
aad  proceed  therein  the  remainder  of  the  said  voyage,  to  wit,  at,  &c.  {venue) 
afor^aid,  whereof  the  said  defendant  then  and  there  had  notice  ;  yet  the  said 
defeodaQt  not  regarding  his  said  promise  and  undertaking,  in  manner  afore- 
said made  but  contriving  and  fraudulently  intending,  craftily  and  subtly  to 
deceive  and  injure  the  said*  plaintiff  in  this  behalf,  did  not  nor  would  suffer 
or  permit  the  said  plaintiff  to  go  or  proceed  the  remainder  of  the  said  voyage 
as  boatswain  in  and  on  board  of  the  said  ship  or  vessel  as  aforesaid,  but 
wholly  neglected  and  refused  so  to  do ;  and  on  the  contrary  thereof,  he  the 
Slid  defendant,  after  the  making  of  his  said  promise  and  undertaking  afore- 
^d,  and  whilst  the  said  ship  or  vessel  was  proceeding  on  her  said  voyage 

from aforesaid,  to  wit,  on  the day  of in  the  year  aforesaid, 

(m  the  high  seas,  to  wit,  at,  &c.  {venue)  aforesaid,  wrongfully  and  unjustly, 
without  the  license  and  consent,  and  against  the  will  of  the  said  plaintiff, 
eaosed  and  compelled  the  said  plaintiff  to  go  from  and  out  of  the  said  ship 

or  vessel  called  the in  and  on  board  a  certain  other  ship  or  yessel  in  his 

majesty's  service,  and  there  left  the  said  plaintiff,  and  caused  him  to  be  de- 
tuned and  prevented  from  returning  to  the  ship  or  vessel  called  the ■ 

whereby  the  said  plaintiff  was  hindered  and  prevented  from  going  or  pro- 
ceeding the  remainder  of  the  said  voyage  in  and  on  board  of  the  said  last- 
mentioned  ship  or  vessel ;  nor  did  the  said  defendant,  within  three  days  after 
the  arrival  of  the  said  last-mentioned  ship  or  vessel  in  the  Port  of  London 
afcreaaid,  or  at  any  time  afterwards  (although  oft;en  requested  so  to  do)  pay 
^  said  sum  of  — L  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hith- 
erto wholly  neglected  and  refused  so  to  do,  whereby  the  said  plaintiff  not 
only  lost  and  was  deprived  of  all  the  profit,  benefit,  and  advantage  which 
mi^t  and  would  have  arisen  and  accrued  to  him  from  going  and  proceeding 
the  remainder  of  the  said  voyage,  in  and  on  board  of  the  said  last-mentioned 
drip  or  vessel,  but  also  suffered  great  hardship  and  inconvenience,  and  was 
pat  to  great  charge  and  expense  of  his  monies,  amounting  to  a  large  sum  of 
wmey,  to  wit,  the  sum  of  100/.  in  and  about  the  procuring  of  a  passage  home 
to  the  Port  of  London  aforesaid,  to  wit,  at,  4;c.  (venue),  aforesaid. — [Add  a 
count  upon  an  executed  consideration,  common  count  for  seamen's  wages^ 
tu  ante^  66,  work  and  labor,  money  paid,  account  stated,  and  breaoh.] 

For  that  whereas  heretofore,  to  wit,  on,  &o.  (d^y  of  entering  into  service  B>-  a  do- 
artAaut  i/)  at,  Ac.  {venue)  in  consideration  that  tlhe   said  plaintiff,  at  the  n^^stic  ser 
■pedal  instance  and  request  of  the  said  defendant,  would  become  and  be  the  torainff^ 
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uY  sERv-  aervant  of  he  said  defendant,  to  wit,  in  the  capacity  of  a  [footman]  at  and  for 
DiscuARQ-  certain  wages,  to  wit,  the  wages  of — /.  per  annum^  he  the  said  defendant 
K\G  uiM.    undr?rtook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  retain 

. and  employ  the  said  plaintiff  in  the  said  defendant's  service,  and  in  the  capacity 

^^"l\^o^t^  aforesaid,  and  at  and  for  the  wages  aforesaid,  and  to  continue  him  in  such  ser- 
iiKi  lh*s  vice  nd  employ  until  the  expiration  of  a  month  from  and  afternoticeor  warn- 
i.ut  ce  (p).  jng  given  by  the  said  plaintiff,  or  the  said  defendant  to  the  other  of  them,  of  his 
intention  to  deteripine  and  put  an  end  to  such  service  and  employ,  or  else  to 
pay  him  a  proportionate  part  of  the  said  wages  for  a  month  ( y).  And  al- 
f  *327  ]  though  the  said  plaintiff,  confiding  in  the  said  promise  and  ♦undertaking  of  the 
said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c 
{vejitie)  aforesaid,  become  and  was  the  servant  of  the  said  defendant,  to  wit,  in 
the  capacity  and  on  the  terms  aforesaid,  and  did  continue  in  such  service  and 
employ  of  the  said  defendant  for  a  long  space  of  time,  to  wit,  until,  &c.  {day 
of  discharfje^  or  about  if)  to  wit,  at,  &c.  (t'e?me)  aforesaid.  And  although 
the  said  plaintiff  hath  always  been  ready  and  willing,  and  then  and  there  of- 
fered to  continue  in  the  said  service  and  employ  of  the  said  defendant 
in  the  capacity  aforesaid,  and  on  the  terms  aforesaid,  until  the  ex- 
piration of  a  month  from  and  after  notice  or  warning  given  by  the  said 
defendant  to  the  said  plaintiff,  of  his  intention' to  deteimine  and  put  an 
en  I  to  such  service  and  employ  as  aforesaid ;  yet  the  said  defendant  not  re- 
garding his  said  promise  and  undertaking,  did  not  nor  would  continue  the  said 
plaintiff  in  his  said  service  and  employ  until  the  expiration  of  a  month  from 
and  after  notice  or  warning  given  by  the  said  defendant  of  his  intention  to  de- 
tennine  and  put  an  end  to  such  service  and  employ,  but,  on  the  contrary 
thereof,  wholly  neglected  and  omitted  to  give  the  said  plaintiff  notice  or  warn- 
ing of  his  intention  to  determine  and  put  an  end  to  such  service  and  employ, 
and  then  and  there  refused  to  sufferer  permit  the  said  plaintiff  to  continue  in 
his  said  service  and  employ,  and  then  and  there  discharged  him  tlie  said  plain- 
tiff therefrom,  without  any  notice  or  warning  whatever,  and  hath  from  that 
time  hithei-to  wholly  neglected  and  refused  to  retain  or  employ  the  said  plain- 
tiff in  his  said  service  and  employ,  or  pay  him  a  proportionate  part  of  the  said 
plaintiff's  wages  for  a  month,  to  wit,  at,  &c,  {venue)  aforesaid;  and  by  means 
thereof,  he  the  said  plaintiff  hath  lost  and  been  deprived  of  all  the  wages,  profits, 
and  advantages,  meat,  drink,  lodging,  and  necessaries,  which  he  otherwise 
[  *328  ]  might  and  would  have  derived  and  acquired  from  being  continued  in  the  said 
service  of  the  said  defendant :  and  the  said  plaintiff  hath  been,  and  is,  by 
means  of  the  premises,  still  wholly  *unemployeil,  to  wit,  at,  &c.  {venue)  afore- 
said. [Add  counts  07i  an  executed  consideration,  common  counts  for  wages^ 
and  work  and  labor,  and  account  stated,  and  breach,] 


( p)  Ab  to  the  nooessity  of  declaring  spec- 
ially, Boe  '2  East,  1 15,  and  the  cases  cited  in 
the  note,  ante,  ZoO.  It  should  poera,  that  in 
gcncrAl  the  common  count  would  suffice.  Id.  1 
Stirk.  198;  4  Campb.  875;  4  Bingh.  309.  As 
to  the  right  to  turn  away  a  servant  at  a  month's 
notice,  or  without  it,  see  ante,  05,  74.  (1  Gale, 
72.  2  Crom.  M.  &  Ros.  54.)  What  is  not  a 
sufficient  excuse  for  turning  away  a  servant, 
sec  Burn,  J.  tit.  "  ServanU,'*  (1  Chit.  Gen. 
Pract.  75  to  78,  81,  82.  Sec  a  form  of  dec- 
laration for  turning  away  before  the  expiration 
of  a  year,  contrary  to  agreement.  Snclling  r. 
ITuntini^fteld,  1  Ci-om.  M.  &  Ros.  26;  and  a 
form  of  decliuratlon  and  plea,  NowUn  r.  Ablctt, 


1  Gale,  72;  and  see  a  declaration  by  a 
houseman,  hired  for  a  year,  or  on  a  general 
hiring,  for  turning  him  away  bcfbre  expimt'oa 
of  time  and  without  any  reasonable  nolioe, 
several  counts,  Fawcett  v.  Cash,  3  Ncv.  &  Man. 
177;  5  Barn,  &  Adol.  904.  S.  C. 

{q)  Query  if  the  implied  conti-act  is  not, 
that  the  servant  shall  at  all  events  coudud 
himself  properly  as  a  servant,  (and  the  oiaster 
as  a  master,  otlicrwise  that  the  servant  may 
be  turned  away  immediately ;  and  at  ill  events, 
that  either  party  may  put  an  en<l  to  the  con- 
tcactb/a  nionth*8  notice;  and  query^if  the 
contract  ought  net  to  be  so  stated.  See  1  dut 
Gen.  Pract  80.) 
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For  that  whereaa  heretofore,  to  wit,  on,  4;c.  {deUe  of  agreemerU^  to  wit,  at,  &c.    ^^  ^^^ 
(pe/i«c)  by  a  certain  agreement  then  and  there  made  between  said  plaintiff  and  ^J^n^^ 
tiiiesaid  defendant,  the  said  plaintiff  agreed  \fi\here  set  out  the  agreement  in  the  tsq  him 
past  tense{jry\  perform  and  complete  the  mason  work,  at  the  Regent's  Circus,  Foppre- 
north  end  of  Portland  Place,  in  the  New  Road,  at  the  following  prices,  finding  all  p^^§ 
matcriab  and  labor,  and  to  do  the  same  to  the  satisfaction  of  the  architect  appoint-  from  com- 
ed  to  survey  the  same ;  that  is  to  say,  straight  Portland  kirb,  twelve  inches  by  pleting  a 
ten  inches,  "with  rail  holes,  plugs  and  lead,  including  the  stone  for  the  brace'bar,  ^°T^j^  j^^ 
tt  seven  shillings  and  five  pence  per  foot,  run  circular  ditto  at  eight  shillings  had  under, 
per  foot,  run  bases  for  the  lamp  irons  two  feet  four  inches  and  three-quarters,  taken  on  a 
by  two  feet  four  inches  and  three-quarters,  and  twelve  inches  high,  at  two  J^J^^^^ 
pounds  each,  including  rail-holes,  and  to  do  the  whole  complete  in  all  respects 
aooording  to  the  drawings,  and  within  the  time  specified  in  the  specification  de« 
lirered ;  and  it  was  also  then  and  there  agreed  between  the  said  plaintiff  and 
the  said  defendant,  that  he  the  said  defendant  should  advance  12/.  in  cash, 
fi>r  every  hundred  feet  set  complete,  and  the  balance  by  bill  at  two  months, 
after  the  accounts  were  adjusted ;  the  whole  of  the  Portland  stone,  kirb  and  gate 
bases  on  the  south  side  of  the  whole  line  of  the  new  road,  from  east  to  west, 
to  be  fixed  and  made  complete,  in  all  respects,  on  or  before  the  25th  day  of  No« 
Tember,  in  the  year  aforesaid,  and  the  half-circle  area  to  be  made  complete 
(HI  or  before  the  25th  day  of  December  in  the  same  year ;  and  part  of  the 
work  having  then  already  been  done  by  Q.  H.  it  was  thereby  further  understood 
dtit  the  same  should  be  ascertained  by  L.  M.  of,  &c.  surveyor,  on  the  part  of 
tike  said  defendant,  and  E.  F.  of,  &;c.  on  the  part  of  the  said  plaintiff;  and  in 
case  any  dispute  should  arise,  the  same  to  be  decided  by  their  umpire,  and  the 
balance  paid  to  the  said  G.  H.  as  well  as  the  money  then  already  advanced  to 
bim  by  the  said  defendant,  was  to  be  accounted  for  by  the  said  plaintiff,  and 
dedncted  from  the  balance  due  to  him,  when  completeil,  but  at  present  to  draw 
only  for  the  setting  the  same ;  and  the  said  agreement  being  so  made,  afterwards, 
to  wit,  on,  i&c.  aforesaid,  at,  &c.  {venue^  aforesaid,  in  consideration  thereof,  and 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant, 
had  then  and  there  undertaken,  and  faithfully  promised  the  said  defendant,  to 
perform  and  fulfill  the  said  agreement,  in  all  things  on  the  said  plaintiff's  part 
'and  behalf  to  be  performed  and  fulfilled,  he  the  said  defendant  undertook,  and  [  *Z29  \ 
tiien  and  there  fiuthfuUy  promised  the  said  plaintiff  to  perform  and  fulfill  the 
said  agreement  in  all  things  on  tho  said  defendant's  part  and  behalf  to  be  per- 
formed and  fulfilled ;  and  although  the  said  plaintiff  hath  always,  from  the 
time  of  the  making  of  the  said  agreement,  performed  and  fulfilled  all  things  on 
his  part  and  behalf  in  the  said  agreement  to  be  performed  and  fulfilled,  and  did 
afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (yenue^  enter 
npon  and  commence  the  said  work  and  for  that  purpose  did  procure  and  find  all 
materials  and  labor  necessary  for  performing  the  same,  and  did  the  same  in 
port,  to  wit,  one  thousand  two  hundred  feet  thereof,  to  the  satisfaction  of  the 
architect  appointed  to  survey  the  said  work,  and  hath  always  been  ready  and 
willing  to  perform  and  complete  the  whole  of  the  said  work,  in  pursuanoe  of  the 
said  agreement,  of  all  which  said  premises  the  said  defendant  hath  had  notice, 
to  wit,  at,  &C.  (venue^  aforesaid ;  yet  the  said  plaintiff  in  fitct  saith,  that  the 
ttid  defendant,  contriving  and  wrongfully  intending  to  injure  the  said  plain- 
tiff, did  not  nor  would  perform  the  said  agreement,  nor  his  said  promise  and 

(r)  It  is  snifiGieat  to  show  eo  mudi  of  the     664.  This  canse  was  tried,  and  plaintiff  obtain- 
entraei  oulj,  as  is  BeoesBary  to  show  deariy     ad  a  verdict, 
the  defendant's  flulure.    4  Taunt.  285;  6  East, 
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FOB  PRE-  undertaking,  but  therebj  craftily  and  subtly  deceived  the  said  plaintiff  in  this, 
VENTING    ^  ^yu  ^jjj^^  fj^Q  ^j  defendant  did  not  nor  would  advance  the  said  sum  of  12/., 
ooMPLET-  ii^  oash,  for  each  of  the  said  one  hundred  feet,  set  oomplcte,  but  on  the  contrary 
iHci  ▲     thereof,  hath  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit,  &c.  at,  &c. 
WORK,     (^^cnue)  aforesaid ;  and  the  said  defendant  further  disregarding  the  said  agree- 
ment,  and  his  said  promise  and  undertaking,  afterwards,  to  wit,  on,   &c. 
to  wit,  &c.  {venue)  aforesaid,  did  not  nor  would  permit  or  suffer  the  said 
plaintiff  to  proceed  to  complete  the  said  work,  and  then  and  there  would  wholly 
hinder  and  prevented  him  from  so  doing  and  then  and  there  wrongfully  dis- 
charged the  said  plaintiff  from  any  further  performance  or  completion  of  hh 
said  agreement  and  promise  and  undertaking,  whereby  the  said  plaintiff  hath 
lost  and  been  deprived  of  the  profits  and  advantages  which  he  otherwise  might 
and  would  have  derived  and  acquired  from  the  completion  of  the  said  works, 
to  wit,  at,  &c.  (ve?iue)  aforesaid.      [Add  a  count  to  the  same  effect^  ?tot  as 
on  an  agreement,  but  as  upon  an  executory  consideratiouy  and  other  counts 
for  work  and  labor ^  goods  sold,  money  paid,  and  account  stated  and  breach,'] 

[  *330  ]      *For  that  whereas  heretofore,  to  wit,  on,  Ac.  {date  of  agreement)  at^  &c. 
On  a  build-  {yenue)  by  a  certain  agreement  then  and  there  made  by  and  between  the  said 
ing  agree-  plaintiff  and  the  said  defendant,  it  was  agreed,  that  the  said  defendant  should 
not  per-     ^^'^  down  a  certain  messuage  or  dwelling-house,  situate  at,  &c.  and  should 
forming      build  two  Other  messuages  or  dwelling-houses  for  the  said  plaintiff,  agreeably 
part  of  the  ^  certain  plans  thereof,  then  in  the  possession  of  the  said  defendant,  and 
for  per-      according  to  the  particulars  and  in  manner  following ;  that  is  t6  say,  that  the 
forming      gaid  old  house  should  be  taken  down  and  the  bricks  cleaned  and  worked  up, 
J^^rna^^T  ^^* — t'Sfe^  ^"^  ^^^  agreement  in  the  past  tense.]     And  the  said  agreement 
lv(*).      '  being  so  made  afterwards,  to  wit,  on,  &c.  at,  &c. — [Mutual  promises  as 
ajite,  828,  (0*]     And  although  the  said  plaintiff  hath  always,  &c. — [State 
plaintiff  ^s  genercd  performance  of  the  agreement^  a7id  special  perform* 
ance  of  any  precedent  condition]     Yet  the  said  plaintiff  in  faot  saith,  that 
said  defendant  contriving,  and  wrongfully  and  unjustly  intending  to  injure 
the  said  plaintiff,  did  not  nor  would  perform  the  s^d  agreement,  nor  his  said 
promise  and  undertaking,  but  thereby  craftily  and  subtly  deceived  the  said 
plaintiff  in  this,  to  wit,  that  the  said  defendant  wholly  neglected  and  omitted 
to  do  and  perform  certain  works  which  were  requisite  and  necessary  to  be 
done  and  performed  under  and  by  virtue  of  the  said  agreement,  and  according 
to  the  tenor  and  effect,  true  intent  and  meaning  thereof,  that  is  to  say,  to  pull 
down,  Ac. — [Here  specify  the  breach  accordifig  to  the  fact.]     And  the 
said  defendant  also  thereby  craftily  and  subtly  deceived  the  said  plaintiff  in 
this,  to  wit,  that  the  said  defendant  afterwards,  to  wit,  on,  &c.  and  on  divers 
other,  &c.  did  and  performed  certain  other  works  which  were  requisite  and 
necessary  to  be  done  and  performed  under  and  by  virtue  of  the  said  agree- 
ment, in  a  bad,  inartificial,  and  unworkmanlike  mr.nner,  contrary  to  the  form 
[  *331  ]  <^nd  effect  of  the  said  agreement,  '^and  of  his  said  promise  and  undertakings 
to  wit,  at,  &o.  {venue)  aforesaid. 

(s)  Sec  next  form,  alao  Morgan,  188.    The     oooni  of  the  above  precedent,  it  must  be  either 
terms  of  the  agreement  are  to  be  stated  as  in     shown  that  the  defendant,  was  to  have 


the  agreement    The  precedents  which  may  be  ward  for  the  work  to  be  performed,  or  that  he 

clnssS  under  this  hei^  are  very  numerous,  see  actually  performed  it,  and  unskilfully,  5  T.  R 

the  Inder  to  2  Wentw.      When  the  action  is  142;  4  B.  &  Cress.  345. 

f()un<lcd  on  a  written  agreement,  it  is  usual  to  (t)  But  this  s'ltement  is  not  abeolutdy 

set  the  same  out,  as  to  which,  see  6  East,  669.  ocssary,  see  2  New  Rep.  62. 

If  the  declaration  be  framed  as  in  the  second 


BPSCIAL   COUNTS.  831 

AdI  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,,  at,  &c.  ^^*  ^^ 
{vmne)  aforesaid,  in  consideration  thdt  the  said  plaintiff,  at  the  special  in-  j^^*^^^. 
stance  and  request  of  the  said  defendant,  had  then  and  there  retained  and  <^ond 
employed  the  said  defendant  to  take  down  a  certain  other  messuage  and  dwell-  count  more 
ing-hoQse,  with  the  appurtenances,  and  to  erect  and  build  divers,  to  wit,  two  S^^'^eraL 
other  messuages  or  dwelling-houses,  with  the  appurtenances,  in  lieu  thereof, 
for  the  said  plaintiff,  agreeable  to  certain  plans  and  particulars  then  and  there 
made  and  agreed  upon,  by  and  between  the  said  plaintiff  and  defendant,  for 
certain  reasonable  reward  to  the  said  defendant  in  that  behalf,  he  the  said 
defendant  undertook,  and  then  and  there  &ithfully  promised  the  said  plaintiff 
to  erect  and  build  the  said  last-mentioned  messuage  or  dwelling-house,  with 
the  t^partenances,  agreeable  to  the  said  last-mentioned  plans  and  particulars, 
lith  good  and  proper  materials,  and  in  a  sound,  substantial,  and  workmanlike 
manner;  and  although  the  said  defendant  did  afterwards,  and  before  the  com- 
mencement of  this  suit,  erect  and  build  the  said  last-mentioned  messuages  or 
dwelling-houses,  with  ihe  appurtenances,  for  the  said  plaintiff,  to  wit,  at,  <&o. 
{mtue)  aforesaid ;  yet  the  said  defendant,  not  regarding  his  said  last-men- 
tioned promise  and  undertaking,  but  contriving  and  intending  to  deceive  and 
defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would  ereCt  or  build  the  said 
l^st-mentioned  messuages  or  dwelling-house,  with  the  appurtenances,  for  the 
said  plaintiff,  agreeable  to  the  said  last^-mentioned  plans  and  particulars,  and 
vith  good  and  proper  materials,  and  in  a  sound,  substantial,  and  workmanlike 
manner,  but  wholly  neglected  and  refused  so  to  do,  and  on  the  contrary  there- 
of, he  the  said  defendant  erected  and  built  the  said  last-mentioned  messuages 
or  direlljng-houses,  with  the  appurtenances,  different  from  and  contrary  to  the 
said  last-mentioned  plans  and  particulars  and  with  bad  and  improper  mate- 
rials, and  in  a  slight,  weak,  inartificial,  and  unworkmanlike  manner,  contrary 
to  the  form  and  effect  of  the  said  last-mentioned  promise  and  undertaking,  to 
wit,  at,  &c.  (jvenue)  aforesaid. — [Add  another  count  similar  to  the  last, 
omiitiiuj  the  words  in  italics,  and  such  other  coimts  as  may  be  applicable 
io  the  case,  and  money  had  and  received,  account  stated  and  brea^h.^ 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making  ^^  "* 
of  the  agreement,  and  the  promise  and  undertaking  of  the  said  defendant  ^j^  a^ 
hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  Bteam  en- 
is,  a  miller  and  mealman,  and  the  trade  and  business  of  a  miller  and  mealman  g^^e,  in  a 
bath,  for  and  during  all  that  time  used  and  exercised,  and  carried  on,  and  ^y  ™king 
rtill  doth  use,  and  exercise,  and  carry  on,  to  wit,  at,  &c.  {veittie)  and  there-  condition. 
npon  heretofore,  to  wit,  on,  &c,  {date  of  agreement^  at,  Ac.  {yeiiue^  aforesaid, 
by  a  certain  agreement  then  and  there  made  between  the  said  plaintiff  and 
the  said  defendant,  he  the  said  defendant,  for  and  in  consideration  of  the  sum 
rf  — L  agreed  by  the  said  plaintiff  to  be  paid,  at  the  days  and  time  therein- 
after mentioned,  did  agree  to  and  with  the  said  plaintiff,  in  manner  following: 
— {Here  set  out  the  agreement,  and  aftencards  mutual  promises,  as  ante, 
228] — And  although  the  said  plaintiff  hath  always  from  the  time  of  making 
the  said  agreement,  hitherto  well  and  truly  performed  and  fulfilled  the  same 
in  all  things,  on  his  part  and  behalf  to  be  performed  and  fulfilled,  according 
to  the  tenor  and  effect,  true  intent  and  meaning  thereof,  and  hath  furnished 
the  necessary  brickwork  for  the  framing  and  setting-up  of  the  said  boiler, 
together  with  the  fire-bars,  plumber's,  painter's  and  stonemason's  work,  of  and 
fcr  the  said  engine,  and  fixing  and  setting-up  the  same,  and  hath  always  been 
ready  and  willing  to  pay  for  the  said  engine  as  aforesaid,  yet  the  said  defend- 
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FOB  NOT   ant,  not  regarding  the  said  agreement,  nor  his  said  promise  and  undertaking 
,jjQ  '  so  by  him  made,  in  manner  and  form  aforesaid,  bnt  contriving,  and  fraudu- 
W0B1L8.    lently  intending  to  injure  the  said  plaintifiF  in  this  respect,  has  not,  (although 
often  requested  so  to  do,)  at  his  own  costs  a,nd  charges,  made,  fixed,  and  set 
up,  or  caused  to  be  made,  fixed,  and  set  up,  in  complete  working  condition, 
of  good  materials  and  workmanship,  on  the  premises  of  the  said  plaintiff,  in 
the  said  agreement  above  alluded  to,  one  steam-engine,  of  seven-horse  power. 
&c.  together  with  all  necessary  utensils  and  implements  for  working  the  same, 
•  excepting  as  in  the  said  agreement  is  excepted,  but  on  the  contrary  thereof, 

after  the  making  of  the  said  agreement,  and  his  said  promise  and  undertak- 
ing, to  wit,  on,  &c.  aforesaid,. fixed  and  set  up,  in  the  said  premises  above 
alluded  to,  a  steam-engine  not  in  complete  working  condition,  and  of  much 
less  power  than  a  seven- horse  power  engine,  to  wit,  a  two-horse  power  engine, 
[  *332  ]  and  with  a  boiler  and  pump  of  insuflScient  size,  and  not  set  ^together  with 
requisite  and  necessary  utensils  and  implements,  according  to  the  said  agree- 
ment, to  be  furnished  by  the  siid  defendant,  by  him  so  made  as  aforesaid,  to 
Special       ^yj^.^  ^i^  g^Q  {venue)  aforesaid;  by  reason  whereof  the  said  engine  hath  been 

that  pfain-  ^^^  ^^  ^^  ^^U  '^^^^^  ^^^  ^  ^^^  ^^^^  plaintiff  and  the  said  plaintiff  hath  not, 
tiif  was  since  the  said  engine  was  so  fixed  aud  set  up  as  aforesaid,  been  able  to  grind 
prexented  g^g^  hir^e  quantities  of  com  and  grain  as  he  might  and  would  have  ground, 
grinding  so  ^'^  ^^  ^^^^  defendant  made,  fixed,  and  set  up  an  engine,  according  to  the 
much  corn  terms,  true  intent^  and  meaning  of  the  said  agreement,  and  his  said  promise 
*^  **®  .  ^  and  undertaking,  and  the  said  plaintiff  hath  thereby  also  lost  and  been  de- 
woukTMid  prived  of  divers  great  gains  and  profits,  which  would  have  accrued  to  him, 
thiit  a  from  grinding  such  quantities  of  com  and  grain,  in  the  whole,  amounting  to 
^ v"y!*If  ^  large  sum  of  money,  to  wit,  the  sum  of  — /.  and  also  by  means  whereof,  a 
had%r-  Certain  large  quantity,  to  wit,  1000  bushels  of  corn,  which  he,  the  said  plain- 
chased  for  tiff,  confiding  in  the  said  agreement,  had  purchased,  in  order  that  the  same 
*^*^  P"^  might  be  ground  by  means  of  the  said  engine,  remains  wholly  unground,  and 
came  of  no  ^^  been,  and  is  greatly  damaged  and  spoiled,  and  reduced  in  value;  by  means 
use  to  him,  whereof,  and  also  on  account  of  the  said  engine,  with  the  appurtenances,  hav- 
^^-  ing  been  and  being  so  incomplete  as  aforesaid,  and  of  divers  attempts  and 

endeavors  having  been  made  since  the  said  ei:)>gine  was  so  fixed  and  sot  up  as 
aforesaid,  and  before  the  exhibiting  of  the  said  bill  of  the  said  plaintiff,  in 
this  suit,  by  the  said  plaintiff,  for  and  on  the  behalf  of  the  said  defendant,  to 
amend  and  render  the  said  engine,  and  the  said  insufficient  implements  for 
working  the  same  complete,  according  to  the  said  agreement,  he  the  said 
plaintiff,  on  the  several  days  and  times  since  the  said  engine  was  so  fixed  and 
set  up  as  aforesaid,  was  wholly  deprived  of  the  use  of  the  same,  and  thereby 
has  also  been  forced  and  obliged  to  lay  out  and  expend,  and  hath  laid  out  and 
expended  divers  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  — /.  in  and  about  the  providing  lead-work,  brick- 
work, and  other  necessary  materials  and  labor,  in  and  about  the  putting, 
setting  up,  and  fixing  a  certain  other  boiler  and  pump  in  lieu  and  stead  of  the 
said  insufficient  boiler  and  pump,  to  wit,  at,  &c.  {venue)  aforesaid. — [AcM 
another  cowU  more  general, 

[  #383  ]  *XXIX.  AGAINST  BAILEES. 

AGAINST 

BAILED.        In  Coggs  V.  Bernard,  2  Ld.  Raym.  912,  13,  Holt,  0.  J.  states,  thai  Mere 

Dbeerva-  (^)   ^  precedents  in  case,  post,  669;  and  2  Campb.  201. 

tions  (1^). 
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re  six  sorts  of  bailments :  but  Sir  Wm.  JoiieSy  in  his  Work  on  Bail-    against 
nmtSf  35,  6,  arranges  them  under  five  heads :     1.  Depositum,  or  the    ^"*^* 
(feCi'cry  of  goods  to  the  bailee  to  be  kept  for  the  bailor  without  reward, 
2.  Mandatum,  or  commission  when  the  bailee  undertakes  without  reward 
to  do  some  act  about  the  thing  bailed^  or  to  carry  it,     8.  Gommodatum,  a 
ban  for  a  bailee's  usCy  without  reward  to  ^baUor.     4,  Pignori  acceptum,  [  *334  ] 
where  goods  are  pawned  to  a  bailee.     6.  Locatum,  or  hireling,  which  is 
always  for  reward ;  and  which  is  either  ;  1st,  Locatio  rei,  or  use  of  the 
thing  by  bailee  paying  reward  to  the  bailor  ;  idly,  Locatio  operis  facieada, 
icfcn  work  and  labor,  or  care  and  pains,  are  to  be  performed  or  be- 
stowed on  the  thing  delivered;  Zdiy,  Locatio  opeiis  mercium  vehendarum, 
tthen  goods  are  delivered  to  a  public  carrier,  or  private  person  to  be  car- 
ried.—The  respective  liability  of  these  several' bailees  are  considered  in 
the  authorities  above  referred  to,  and  in  1  Hen.  Bla.  158.     1  Saund,  312, 
».  2.    8  Chit.  Com.  Law,  854,  ^c.  Chit.jun.  Contr.  142,  ^c.    See  also 
the  observations  of  Sir  Wm.  Scott  on  Bailments,  6  RoL  Rep.  816. — In 
the  following  pages  a.  precedent  is  given  under  each  of  the  heads  that 
usually  occur  in  Practice,  except  that  of  Mandatum,  as  to  which  see  a 
dedamtion,  1  Hen.  Bla.  158.     4  T.  R.  148.     Ld.  Raym.  909. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (^any  day  when  defendant  I>eponium 
had  the  goods  and  before  title  of  declaration,  at,  &c.  {yemie)  in  consideration  ^^^^ 
ihsit  the  plaintiff  at  the  special  instance  and  request  of  the  said  defendant,  without 
had  caused  to  be  deliverea  to  the  said  defendant  certain  goods  and  chattels,  reward  for 
to  wit,  ic.  {^set  them  out  as  in  trover^,  of  creat  value,  to  wit,  of  the  value  — L  ^^*^]f 
to  be  taken  care  of,  and  safelj  and  securely  kept  by  the  said  defendant  for  and  rel 
the  said  plaintiff,  and  to  be  re-delivered  by  the  said  defendant  to  the  said  plain-  delivering 
b'ff.  he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  tiJJJ^^dVo 
the  said  plaintiff  to  take  due  and  proper  care  of,  and  safely  and  securely  his  care 
bep  the  said  goods  and  chattels  for  the  said  plaintiff,  and  to  re-deliver  the  (»> 
same  to  the  said  plaintiff,  when  he  the  said  defendant  should  be  thereunto  af- 
terwards requested  :  and  although  the  said  defendant  then  and  there  had  and 
leeeived  the  said  goods  and  chattels  of  and  from  the  said  plaintiff  for  the  pur- 
pose aforesaid ;  and  although  the  said  defendant  was  afterwards,  to  wit,  on 
die  day  and  year  aforesaid,  at,  &c.  {yenue^  aforesaid,  requested  by  the  said 
pl^tiff  to  fe-^eliver  the  said  goods  and  chattels  to  the  said  plaintiff;  yet  the 


(v)  See  finrmB,  Morg.  191.  This  description 
of  faaOaeQi  is  c^leda  iepottftfui  or  a  bailmeiit 
•f  goods  to  be  kept  by  the  bailee  for  the  baUor» 
withoot  reward  tothe  bailee,2  Iid.Rft7iD.  912; 
SrW.  Jenea,  85,  6;  2  Stra.  1099»  and  the  bai- 
ls is  B0t  liable  for  loss  or  damage  unless  it  be 
•ttribntable  to  the  want  of  t&t  care  which 
CffTf  man  of  common  sense,  how  inattentive 
mrar,  takes  of  bis  own  property,  that  is,  he 
iiosly  liable  for  gross  n«^t  Id.  ibid.  1 
ApiBa).  316;  Willes.  121;  see  also  1  B.  & 
A.(^;  1  Campb.  188.  Indeed  any  bailee  is 
iiUe  far  ^nMS  negligence.  2  Stra.  1009.  The 
kne  kairmg  soods  in  custody,  and  accepting 
tteh  trust,  raise  a  promise  not  grossly  to  neg- 
hettbe  care  of  the  goods,  2  Stra«  1099.  But 
SBcb  a  bailee  is  not  liable  if  be  be  robbed  of 
the  goods,  Willea,  121.  He  is  liable  &r  ordi- 
BBiy  neglect  if  be  sptmlanmnuly  and  offieunu- 
hi  oflos  to  keep  the  goods,  Jones,  48,  54;  or 

Vol  n.  82 


when  he  changes  the  description  of  his  char- 
acter, by  taking  the  charge  of  the  goods,  in 
consequence  of  any  reward  or  luorative  con- 
tract. Id.  A  bailee,  to  take  care  of  goods  is 
liable  ibr  negligence,  though  his  employer 
miffht  haYe  resorted  to  a  thinl  person,  1  t^tark. 
104.  A  bailee  of  this  descripUon  is  always 
bound  to  be  ready  to  re-deliver  the  thing  bail- 
ed upon  request,  Jones,  52;  15  East,  4'i,  8; 
2  Bla.  Com.  462. 

Where  the  bailee  has  a  reward  for  his  care 
of  the  goods,  he  is  bound  to  use  exertions  to 
secure  the  property,  1  Campb.  188.  Where  A. 
hired  a  room  in  the  house  of  B.  at  2s  per  week, 
ibr  the  purpose  of  depositing  goods  &r  safety, 
and  kept  the  key  of  a  padlock,  by  which  the 
room-door  was  fiutened,  and  the  goods  were 
stolen  by  one  of  B.'s  &mily;  it  was  held,  that 
B.  could  not  be  sued  as  baUee  for  the  value  of 
the  goods  stolen,  4  D.  &  Ry.  686. 
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AQAwsT    gj^;^  defendant,  not  regarding  his  said  promise  and  undertaking,  but  contrir- 
ing  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did 
not  nor  would  take  due  and  proper  care  of,  and  safely  or  securely  keep  the 
said  goods  and  chattels,  or  any  part  thereof  for  the  said  plaintiff,  nor  did  nor 
•would,  at  the  said  time  when  he  was  so  requested  as  aforesaid,  or  at  any  time 
afterwards,  to  re-deliver  the  same  to  the  said  plaintiff,  but  on  the  contrary 
thereof  he  the  said  defendant  so  negligently  and  carelessly  conducted  himself, 
with  respect  to  the  said  goods  and  chattels,  and  took  so  little  care  thereof, 
that  by  and  through  the  mere  carelessness,  negligence,  and  improper  conduct 
of  the  said  defendant  and  his  servants  in  that  behalf,  the  said  goods  and  chat- 
r  *QQ^  1  ^'^  being  of  *the  valud  aforesaid,  afterwards,  to  wit,  on  the  day  and  year 
[     ooo  J  aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  4c. 
{vemee)  aforesaid. — [Add  a  count  on  defendants  implied  undertaking  to 
re-deliver  on  request^  like  the  above,  omittiiig  the  statement  for  want  of 
care;  and  at  all  events  add  a  general  count  for  not  taking  caj-e  of  the 
goods,  as  post,  342. — If  the  defendant  has  been  guilty  of  a  conversion,  or 
it  be  doubtful  whether  others  also  may  be  liable,  it^nay  be  advisable  to  de- 
dare  hi  case,  adding  a  count  in  trover.     3  East,  62^  70;  add  counts  for 
money  had  and  received,  accorint  stated,  and  breach.^ 

Commoda^      For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  delivery  or  about  it) 
turn,  ante,  at,  &c.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
For  not  re-  ^^^  request  of  the  said  defendant,  would  from  time  to  time  sell  and  deliver 
turning      to  the  said  defendant  ale,  and  would  send  and  deliver  the  same  to  the  said 
cnsks,  or     defendant  in  hogsheads  and  casks  of  the  said  plaintiff,  he  the  said  defendant 
tt'^U)     undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  return 
the  said  hogsheads  and  casks  to  the  said  plaintiff  at  the  expiration  of  a  reason- 
able time  to  be  allowed  for  emptying  the  same,  or  to  pay  him  for  the  said 
hogsheads  and  casks,  at  the  rat-e  and  price  of  — /.  for  each  of  the  said  hogs- 
heads and  casks.     And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  and  on  divers  other  days  and  times  between  that  day 
and  the  commencement  of  this  suit,  to  wit,  at,  A'C.  (venueY  sell  and  deliver 

divers  large  quantities,  to  wit, hogsheads,  and casks  of  ale,  to  the 

said  defendant,  and  did  then  and  there  send  and  deliver  the  same-  to  the  said 
defendant  in  divers,  to  wit, hogsheads,  and casks,  of  the  said  plain- 
tiff, of  great  value,  to  wit  to  the  value  of — I.  and  although  a  reasonable  time 
[  *336  1  for  emptying  the  said  hogsheads  and  casks,  and  returning  *the  same  to  the 
said  plaintiff,  hath  long  since  elapsed ;  yet-  the  said  defendant,  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  intending  to  deceive  and 
defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  at  the  expiration 
of  such  reasonable  time  as  aforesaid,  or  at  any  time  before  or  since,  although 
often  requested  so  to  do,  return  the  said  hogsheads  and  casks  or  any  of  them, 
to  the  said  plaintiff,  nor  did  nor  would  pay  the  said  plaintiff  for  the  same,  or 
any  of  them  at  the  rates  and  prices  aforesaid.  But  to  return  the  said  hogs- 
heads and  casks,  or  any  of  them,  to  the  said  plaintiff,  or  pay  for  the  same  as 

(x)   See  a  form,  1  Wfla.  115.    Mot©  care  is  This  bailee  cannot  lend  or  let  the  baTTmcnt  to 

required  in  this  species  of  bailment  than  the  another.     1  Mod.  210;  he  must  at  qII  times  be 

former,  and  the  bailee  will,  generally  speaking,  ready  to  re-deliver  it  to  bailor.     2  Stark.  53^ 

be  liable  for  any  loss  arising  from  any  thing  2  T.  R.  876.     As  to  who  may  sue  for   not  p&* 

short  of  absolute  impossibility  to  prevent   it.  turning  sacks  where  vendor  sends  malt  in  a' 

Jones,  64,  69,  but  in  some  coses  the  bailee  will  third  person's  sicks,  see  2  Stark.  162. 
only  be  liable  for  ordinary  neglect,  Jones,  65. 
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aforesaid,  he  the  said  defendant  hath  hitherto  whollj  neglected  and  refused, 
and  still  neglects  and  refuses  so  to  do,  to  wit,  at,  &;c.  {venue)  aforesaid. — 
[Second  count  like  the  JirsC,  for  not  returning  the  casks,  omitting  what 
relaiesto  the  payment  of  money — third  count  for  7wt  taking  care  of  the 
'coiks  generally,  a^  post  342,  and  add  one  count  for  casks,  goods,  (^^c.sold 
a/id  d€Uvered---money  had  and  received,  and  the  account  stated,] 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  and  ^cceptum 
undertaking  of  the  said  defendant  hereinafter  next  mentioned,  the  said  defend-  ante,  aas! 
ant  was  a  pawnbroker,  to  wit,  at,  &c.  {venue) ;  and  thereupon  heretofore,  to  Against  a 
uit,  OQ,  &c.  {day  of  delivery,  or  about  it)  at,  &c.  {venue)  aforesaid,  in  con-  ^^  Vr^ 
sideration  that  the  said  plaintiif,  at  the  special  instance  and  request  of  the  losUig  a 
said  defendant,  had  then  and  there  pawned  and  delivered  to  the  said  defend-  pledge  (y). 
ant  certain  goods  and  chattels,  to  wit,  &c.  {enumerate  them  as  in  trover), 
of  the  said  plaintiff  of  great  value,  to  wit,  of  the  value  of — /.  as  by  way  of 
pledge  to  the  said  defendant,  for  a  certain  su9i  of  money,  to  wit,  the  sum  of 
-4  then  and  there  advanced  by  the  said  defendant  to  the  said  plaintiff  there- 
on, he  the  said  *defendant  undertook,  and  then  and  there  faithfully  prom-  L  *337] 
ia^  the  said  plaintiff  to  take  due  and  proper  care  of  the  said  goods  and  chat- 
tels, until  the  same  should  be  redeemed  by  the  said  plaintiff,  and  re-delivered 
bj  the  said  defendant  to  the  said   plaintiff,  or  sold  by  the  said  defendant  ac- 
cording to  the  form  of  the  Statute  relative  to  pawnbrokers  in  such  case  made 
ttad  provided.     And  although  the  said  defendant  then  and  there  had  and  re- 
ceived the  said  goods  and  chattels  for  the  purpose,  and  on  the  terms  afore- 
said ;  jet  the  said  defendant,  not  regarding  his  said  promise  and  undertak- 
ing, but  contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in 
tliis  behalf,  did  not  take  due  and  proper  care  of  the  said  goods  and  chattels 
nntil  the  same  were  redeemed  by  the  said  plaintiff,  and  re-delivered  by  tlie 
said  defendant  to  the  said  plaintiff,  or  sold  by  the  said  defendant  according 
to  the  form  of  the  said  Statute ;  but  on  the  contrary  thereof,  he  the  said  de- 
&K!ant  afterwards,  and  whilst  he  so  had  the  custody  of  the  said  goods  and 
chattela  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
sforesaid,  took  so  little^care  of,  and  so  negligently  kept  the  said  goods  and 
chatteb,  that  the  same,  while  they  were  in  the  possession  of  the  said  defend- 
ant for  that  purpose  aforesaid,  by  and  through  the  mere  carelessness  and  neg- 
ligence of  the  said  defendant  in  that  behalf,  became  and  were  wholly  lost  to 
the  said  plaintiff  (or  greatly  damaged  and  spoiled),  to  wit,  at,  &c.  {venue) 
ifcresaid. — [Add  a  count  as  for  a  depositum,  ante,  834 ;  and  a  general 
fount  Kke  thcU^  post,  842 ;  money  hcui  and  received^  and  account  stated^ 
nd  breach  ;  and  see  LordRaym,  912.]  • 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  hiring  or  about  it)  [  *338  ] 
it,  tc.  {venue)  in  consideration  that  the  ^said  plaintiff,  at  the  special  in-  Locaiio 
■lance  and  request  of  the  said  defendant,  would  let  to  hire  and  deliver  to  gl* » "**'*• 


(j)  Jones,  74,  76,  76;  Lord.  Raym.  917; 
BoL  51  Pri.  72.  The  pawnee  in  this  case  is 
Uie  hr  oidinaTj  neglect,  and  he  'wiU  be  lia- 
y^t  far  any  loss  arudng  from  any  thing  except 
ttiTflidable  fme,  Jones,  75,  79;  Bid.  Ni.  Pri. 
)2a^-Lonl  Baym.  917.  How  ikr  a  pawnee 
»7  use  or  dinose  of  goods,  Ld.  Raym.  917; 
Om,  12S;  80,  81,  82;  Bract  99;  Holt,  C. 
C,  5.  P.  683.     The  acts  relating  to  pawnbrok- 


ees  are  80  Geo.  2,  o.  24,  89  &  40  Geo.  8,  c.  99; 
see  also  1  Jac.  1,  c  21,  concerning  pawnbrok- 
ers in  London.  A  pawnbroker  has  no  right  to 
sell  unredeemed  pledges  after  the  expiration  of 
a  year  fh>m  the  time  the  goods  were  pledged  if 
the  origpnal  owner  tendered  him  the  principal 
and  interest  dne,  5  6.  &  A.  489;  1  D.  &  K.  1, 
a  C;  1  Stark.  672;  Bum,  J.  tit,  «  PawT^ 
broken,* 
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]ioi*8e,  for 
ridiug  it 
'mprwi-ir- 
1,V,  and  a 
difie  -eiit 
ji.urney 
from  that 
U  r  which 
it  was  hired 
iz). 


AGAINST  the  said  defendant,  a  certain  horse  (a)  of  the  said  plaintiff  of  great  value,  to 
"'  wit,  of  the  value  of — /.  for  the  said  defendant  to  go  and  perform  a  certain 
Againstthe  joumey  therewith,  to  wit,  (6)  from,  &c.  to,  &c.  and  from  thence  back  again 
i!!^  ^L*  *^^  ^^-  aforesaid  for  certain  reasonable  reward  to  the  said  plaintiff  in  that 
behalf,  he  the  said  defendant  undertook,  and  then  and  there  faithfully  prom-* 
iscd  the  said  plaintiff,  that  he  the  said  defendant  would  not  go  or  perform 
another  or  different  journey  with  the  said  horse  than  the  said  journey,  and 
that  he  would  ride  and  use  the  said  horse  in  a  moderate,  careful,  and  proper 
manner.  And  the  said  plaintiff  avers,  that  he  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant,  did,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  to  wit,  at,  <tc.  {venue)  aforesaid,  let  to  hire,  and  deliver 
the  said  horse  to  the  said  defendant,  and  the  said  defendant  then  and  there 
hired  and  received  the  same  of  and  from  the  said  plaintiff,  for  the  purpose 
and  upon  the  terms  aforesaid.  Yet  the  said  defendant,  not  regarding  his 
said  promise  and  undertaking,  but  contriving  and  intending  to  injure  the 
said  plaintiff  in  this  behalf,  aft^wards,  to  wit,  on  the  day  and  year  aforesaid, 
went  and  performed  with  the  said  horse  another  and  different  journey  than 
the  said  joumey  from,  <tc.  aforesaid,  to,  &c.  aforesaid,  and  from  thence  back 
again  to,  &q,  aforesaid,  that  is  to  say,  a  certain  journey  from,  &c.  aforesaid, 
to,  &c;  aforesaid,  and  from  thence  to  a  certain  place  called in  the  coun- 
ty   and  thence  back  again  to aforesaid,  and  in  going  and  perform 

ing  the  said  last-mentioned  joumey  as  aforesaid,  he  the  said  defendant  so 
immoderately,  violently,  carelessly  and  improperly  rode  and  used  the  said 
horse,  that  by  means  of  the  several  premises  aforesaid,  the  said  horse  became 
and  was  greatly  lamed  and  hurt,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit;  hitherto  and  during  all  which  time  he  the  said  plaintiff 
lost,  and  wjis  deprived  of  the  use  and  benefit  of  his  said  horse,  and  also  there- 
by the  said  horse  then  and  there  became  and  was  greatly  damaged,  lessened 
in  value,  and  spoiled,  to  wit,  at,  &c.  {Venus')  aforesaid. — [The  second  count 
is  usually  for  ricfinr;  the  horse  imfnoderafely,  and  is  as  follows  ;] — And 
whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c 
{venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special 
instance  and  request  of  the  said  defendant,  had  let  to  hire  and  delivered  to 
the  said  defendant,  a  certain  other  horse  of  the  said  plaintiff,  of  great  value, 
to  wit,  of  the  value  of  — /.  to  be  ridden  and  used  by  the  said  defendant,  he 
the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
[  *389  ]  plaintiff,  to  ride  and  *U8e  the  said  last-mentioned  horse  in  a  moderate,  care- 
ful, and  proper  manner.  And  although  the  said  defendant,  then  and  there 
had  and  received  the  said  last-mentioned  horse  of  and  from  the  said  plaintiff, 
for  the  purpose  last  aforesaid ;  yej  the  said  defendant,  not  regarding  his  said 
last-mentioned  promise  and  undertaking,  but  contriving  and  intending  to  in- 


Seoond 
count. 


(z)  Sec  a  form,  1  Mall.  127.  A  hirer  is  not 
bounrl  to  exercise  more  than  ordinary  diligence 
and  care  over  the  thinp^  let  to  hire.  Ld.  Raym. 
916;  Bui.  N.  P.  72;  Jones,  89.  A  hirer  may 
let  another  ride,  bat  a  borrower  cannot.  1 
Mo<l.  210.  The  hirer  of  goods  is  not  even  at 
common  law  answerable  for  their  loss  by  fire. 
Jjcnsmnn  and  Gallini,  Sittings  at  Nisi  Prins, 
K.  B.  1809.  The  hirer  of  a  horse  is  not  liable 
to  make  compensation  for  his  death,  occasioned 
by  error  of  a  farrier  called  in,  but  he  is  liable 
if  he  imprudently  give  medicine  himself;  nor 
is  a  hirer  liable  for  the  horse  fhlling,  &c.  with- 
out his  default     8  Campb.  5.    The  hirer  of  a 


horse  is  liable  fbr  its  feed.  2  B.  &  B.  850;  6 
J.  B.  Moore,  74.  He  must  not  ride  a  horse 
after  it  is  exhausted  and  reAiscs  its  feed.  1 
Gow,  C.  N.  P.  1.  The  hirer  of  a  chaise  and 
borse  to  go  a  loumey,  is  not  liable  for  any  fa»- 
juiy  oocasioned  by  the  negligence  or  miscon- 
duct of  the  post-boy,  6  Esp.  Rep.  8&. 

(a)  This  is  usual,  though,  to  aroid  any 
doubt,  it  may  perhaps  be  ad>'i8able,  when  ap» 
plicable  to  the  focts,  to  insert  the  words  "  aad 
bridle  and  r\  Idle. '  •  * 

(b)  Let  this  agree  with  the  real  Ikcfs  of  (ht 
hiring. 
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jure  the  said  pluntiff  in  this  behalf,  did  not  nor  would  ride  or  use  the  said 
last-mentioned  horse  in  a   moderate,  cireful,  or  proper  manner,  but  '"[holly 
neglected  and  refused  so  to  do.     And  on  the  contrary  thereof,  he  the  said  de- 
fendiuit.  after  the  making  of  his  said  last-mentioned  promise  and  undertaking, 
*  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {rejwe)  aforesaid,  so  carelessly 
and  improperly  rode  and  used,  the  said  last-mentioned  horse,  that  by  means 
thereof,  the  said  last-mentioned  horse  became  and  was  greatly  lamed  and 
hurt,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  hith- 
erto, during  all  which  time  he  the  said  plaintiff  thereby  lost  and  was  deprived 
rf  the  use  and  benefit  of  the  said  last-mentioned  horse,  and  also  thereby  the 
Mid  last-mentioned  horse,  being  of  the  value  aforesaid,  became   and  was 
greatly  damaged,  lessened  in  value,  and  spoiled,  to  wit,  at,  &c.  {venue)  afore-  ^^^^^ 
Baid.— [//■  there  be  any  doubt  whether-  the  injury  ttere  occasioned  by  im-  ^^^ 
proper  ruling,  it  is  advisable  to  add  a  count  nearly  similar  to  the  last, 
hut  stating  the  defendant's  promise  to  have  been^  '*  that  whilst  he  should 
80  have  the  use  of  the  said  last-mentioned  horse  as  aforesaid,  he  would  take 
due  and  proper  care"  thereof,  and  averring  "  that  the  defendant   had  the 
use,  &c.  and  that  whilst  he  so  had  the  use,  &c.  he  did  not  take  due  and 
proper  care  thereof,  but  wholly  neglected  so  to  do.     And  by  reason  thereof, 
the  said  last-mentioned  horse,  on,  &c.  became  and  was  greatly  damaged,  to 
wit,  at,  &c.   aforesaid."] — It  may  also  be  advisable  to  add  another  county 
stating  "that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  in  consideration 
that  the  plaintiff,  at  the  special,  <fec.  had  delivered  to  the  defendant  a  certain 
other  horse,  4c.  to  be  had  and  used  by  the  defendant,  {omitting  the  state- 
ment for  A£rc  ;  jJefendant  undertook,''  &c.  stating  the  promise,  as  m  the 
tmint  last  suggested. — If  there  be  a  demand  for  horse- hire,  add  the  com- 
mon counts  J  as  ante,  59,  and  the  account  stated,  and  breach,^ 


care 
tu;t» 

hire 


1— ^ — 7 »-' .  ~-  >,,-     -^     ^      ««/>>«'-—■<. 

fendant,  certain  household  furniture,  goods,  and  chattels,  to.  wit,  &c.  {enum-  to  defepd- 
tnUethem)  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of — /.  to  *^^^^) 
he  had  and  used  by  the  said  defendant,  for  a  certain  time  in  that  behalf  agreed 
upon  by  and  between  the  said  plaintiff  and  the  said  defendant,  to  wit,  from 
to and  to  be  re-delivered  by  the  said  defendant  to  the  said  plain- 
tiff after  that  time,  he  the  said  defendant  undertook,  and  then  and  there  faith- 
fcllv  promised  the  said  plaintiff,  to  take  due  and  proper  care  of  the  said  house- 
hold ftimiture,  goods  and  chattels,  and  to  re-deliver  the  same  to  the  said 
plaintiff,  at  the  expiration  of  the  time  for  which  the  same  were  so  let  to  hire 
»  aforesaid,  and  although  the  said  defendant,  then  and  there  had  and  receiv- 
ed the  said  household  furniture,  goods,  iand  chattels,  of  and  from  the  said 
plaintiff  for  the  purpose  aforesaid,  and  although  the  time  for  which  the  same 
were  so  let  to  hire  as  aforesaid,  hath  long  since  elapsed ;  yet  the  said  defend- 
ant, not  regarding  his  said  promise  and  undertaking,  but  contriving  and  in- 
tending to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  take  due 
and  proper  care  of  the  said  household  furniture,  goods  and  chattels,  or  at  the 
expiration  of  the  time  for  which  the  same  were  so  let  to  hire  as  aforesaid,  or 

(e)  2  Wentw.  Index,  21.    See  notes  to  the     bftilee  damage  the  furniture,  ho  will  be  liable, 
hfl*  precedent,  as  to  the  liabilitj  of  a  bailee  of     4  T.  R.  819;  6  T.  R.  878. 
thb  nstnxe.    If  the  guests  or  serrants  of  this 
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AGAINST  at  anjr  time  afterwards,  re-deliver  the  same  or  any  part  thereof  to  the  said 
plaintiff,  (although  he  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  {ve?iue)  aforesaid,  requested  by  the  said  plaintiff  so  to  do,)  but  on  *tho 
contrary  thereof,  he,  the  said  defendant  took  so  little  care  of  the  said  house- 
hold furniture,  goods  and  chattels,  that  by  and  through  the  mere  negligence 
and  carelessness  of  the  said  defendant  in  this  behalf,  the  said  household  furni- 
ture, goods  and  chattels,  became  and  were  wholly  lost  to  the  said  plaintiff,  to 
wit,  at,  <JlC.  (venue)  aforesaid. — [TAc  secoiid  or  other  special  counts  in  a 
case  of  this  nature  frequently  vary,  it  may  be  advisable  in  general  to  add 
a  count  stating  a  delivery  to  the  defendant  to  be  used  generally,  and  not 
stating  that  he  had  the  use  of  thetnfor  any  particular  purpose  or  time, 
and  confining  the  promise  and  breach  merely  to  the  care  of  the  goods,  as 
post,  842. — -If  there  be  any  demand  Jor  the  use  of  the  furniture,  add  the 
common  counts,  as  ante,  60,  and  the  account  stated,  and  breach,} 


Locaiio 
operiafa- 
ciendi, 
ante,  881 
Against  a 
watch- 
maker for 
losing  a 
watch  de- 
livered to 
him  to  re- 
.pair  (d). 


[*341] 


Second 
count,  for 
not  re-de- 
livcring 
the  watch. 


For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making 
his  promise  and  undertaking  hereinafter  next  mentioned,  was  a  watch-maker, 
and  the  trade  and  business  of  a  watch-maker  then  followed  and  carried  on, 
to  wit,  at,  &c.  {venue).     And  thereupon  heretofore,  to  wit,  on,  &c.  {day  of 
delivery  or  about  it)  at,  &c!  {venue)  aforesaid,  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had  then 
and  there  delivered  to  the  said  defendant  a  certain  watch  of  the  said  plaintiff, 
of  great  value,  to  wit,  of  the  value  of  — h  to  be  repaired  by  the  said  defend- 
ant, in  the  way  of  his  said  trade  or  business  as  a  Avatchmaker,  for  reasonable 
reward  (e)  to  be  therefore  paid  by  the  said  plaintiff,  to  the  said  defendant, 
he  the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  repair  the  said  watch,  and  to  take  due  and  proper  care 
thereof,  until  the  same  should  be  returned  by  the  said  defendant  to  the  said 
plaintiff.     Yet  the  said  defendant,  not  regarding  his  said  promise  and  under- 
taking, but  contriving  and  intending  to  injure  the  said  plaintiff  in  this  behalf, 
did  not  nor  would  take  due  and  proper  care  of  the  said  watch,  until  the  same 
was  returned  by  the  said  defendant  to' the  said  plaintiff,  but,  on  the  contrary 
thereof,  he  the  said  defendant,  after  the  "^making  his  said  promise  and  under- 
taking, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  so 
carelessly  and  negligently  behaved  and  conducted  himself  with  respect  to  the 
said  watch,  that  by  and  tiirough  the  mere  carelessness,  negligence,  and  im- 
proper conduct  of  the  said  defendant  in  that  behalf,  the  said  watch  being'of 
the  value  aforesaid,  became  and  was,  and  still  is;  wholly  lost  to  the  said 
plaintiff,  to  wit,  at,  &;c.  {venue),  aforesaid.     And  whereas  also  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  in  consideration 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defend- 
ant, had  then  and  there  delivered  (/)  to  the  said  defendant,  a  certain  other 
watch  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — /.  to  be 
rectified  by  the  said  defendant,  and  to  be  re-delivered  by  him  to  the  said 
plaintiff,  for  reward,  to  be  therefore  paid  to  him,  he  the  said  defendant  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff,  to  endeavor  to 
rectify  the  said  last^-mentioned  watch  within  a  reasonable  time  then  next  fol- 


{d)  2  Wentw.  Index,  20.  This  species  of 
bailment  requires  more  than  ordinary  care  to 
be  exercised  over  it  See  1  Gow,  C.  N.  P.  80; 
1  Campb.  188.  How  fiir  the  proprietor  of  a 
dry  dock  is  liable  for  bursting  of  flood  gates* 


1  Campb.  138.    How  fkr  agister  of  cattle  lia- 
ble, Holt,  C.  N.  P.  547;  8  Rep,  82. 

(e)  2  New  Rep.  458. 

(/•)  Seel  Bingh.  84. 
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loving,  and  to  deliver  the  same  to  the  said  plaintiff,  whenever  after   such    aqatost 
reasonable  time  had  elapsed,  he  the  said  defendant  should  be  thereunto  re-    ^^^'^^^ 
quested.    And  although  the  said  defendant  then  and^  there  had  and  received 
the  said  last-mentioned  watch  for  the  purpose  last  aforesaid ;  yet  he,  not  re- 
garding his  said  last-mentioned  promise  and  undertaking,  hath  not,  although 
a  reasonable  time  for  rectifying  the  said  last-mentioned  watch  hath  long  since 
elajHed,  and  the  said  defendant  was,  after  such  reasonable  time  had  elapsed, 
t)wit  oa  the  day  and  year  aforesaid,  at,  &c.  (yenue\  aforesaid,  requested  by 
the  said  plaintiff  so  to  do,  as  yet  delivered  to  the  said  plaintiff,  =*the  said  last-  [  *342  J 
mentioned  watch,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  to 
irit,  at,  &c.  {venue)  aforesaid. — \^Add  a  general  count  as  in  next  form. — 
Ad'i  coxmt  for  money  had  and  received^  account  stated^  and  next  form, — 
If  there  be  reason  to  apprehend  that  the  defendant  has  been  guilty  of  a 
ronversion^  it  may  be  advisable  to  declare  ifi  case,  with  a  count  in  trovei^, 
8  Eist,  62,  70.] 

And  whereas  also,  heretofore,  to  wit,  on,  &c.  (any  day  while  the  defend-'  General 
ani  had  the  goods,  and  before  title  of  declaration)  at,  &c.  {venue)  in  con-  ™°n^a 
sideration  that  the  said  defendant  at  his  special  instance  and  request,  then  had  bailee,  for 
the  care  and  custody  of  divers  goods  and  chattels  of  the  said  plaintiff,  to  wit,  ^^t  taking 
goods  and  chattels  of  the  like  number,  quantity,  quality,  description  and  val-  ^1^^ 
tie,  as  those  in  the  s&iAJirst  count  mentioned  [or  if  this  be  the  first  count  on 
the  subject,  set  out  the  good^,  and  value,^  he  the  said  defendant  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  take  due  and 
proper  care  thereof,  whilst  the  said  defendant  so  had  the  care  and  custody  of 
the  ame;  yet  the  said  defendant  not  regarding  his  said  promise  and  undertak- 
ing, bat  contriving  and   intending  to  injure  and  defraud  the  said  plaintiff  in 
this  behalf,  whilst  the  said  defendant  so  had  the  care  and  custody  of  the  said 
goods  and  chattels,  took  so  little,  and  such  bad  and  improper  care  thereof,  that 
the  same,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue^ 
aforesaid,  became  and  were  greatly  damaged  and  injured,  and  wholly  lost  to 
the  said  plaintiff 

XXX.  AGAINST  AGENTS,  FACTORS,  &a  against 

■nil  1  r»  •  o  AGENTS, 

jor  that  whereas  heretofore,  to  wit,  on,  &c.  [day  of  delivery  of  goods ^  or   factors, 
dhout  itl  at,  Ac.  (venue)  in  consideration  *thatthe  said  plaintiff  at  the  special       ^^' 

^  -^  ^  .       *  Against  aa 

ft  (rent  eni~ 

(y)  See  Forms,  2  Rich.  C.   P.  174;  PI.  A.  Ves.  500,510;  8  Ves.  49;  18Ves.47,53;4Mfidfl.  pioyed  to 

50;  1  Taunt  572,  and  other  modern  forma  and  Rep.  373;  (1  Chit  Gen.  Pract  b'M\  808,  807.  sell,  for  not 

J»t«,  pc6t,  345.     See  a  form  against  a  sworn  But  in  general  the  principal  cannot  compel  liis  (jQiy  ac- 

l*Aer  of  the  city  of  London  for  charging  his  n-nrt  to  deliver  over  the  proceeds  of  a  contract,  counting 

IBincipiU  more  than  the  cost  price  of  articles  till  the  latter  has  actually  received  them;  and  fop  the 

Wrchiaed  for  him  in  addition  to  his  commis-  if  an  agent  employed  to  sell,  receives  part  only  goo<Js  fg), 

™,  2  Moore  &  P.  284.     As  to  this  action  and  of  the  price,  the  priufiipal  cannot  sue  him  till  j.  ^q/iq  i 

dttliration,  see  Bui.   Ni.  Pri.  147,  8.     Cirth.  the  transaction  be  closed,  unless  in  leetl  it  is  I  "^O^^  J 

^J;  2  Boa.  k  Put  136;  1   Saund.  50;  1  Taunt  the  agent's  fault  that  the  rest  of  the  price  is 

♦^^i.     The  term    "accounting**   is  a  signifi-  not  piid,  2  Esp.  Rep.  710,  but  as  soon  as  the 

piti^^n;   and  non-payment,  is  a  not-account-  agent  is  in  cash,  by  any  sale  or  contract,  ho 

J^     The  word  "accounting^*    miy   mean  must   account  and  take  care  of  the  prod aca,     . 

*i/M^y"  see  9  6.  &  Crcs.  330.     This  count  and  keep  or  dispose  of  it  accoril'ng  to  the  prin- 

» lastaiaihle  against  an  auctioneer  who  deliv-  cipal's  orders.     1    Stark.   802;  4   Midi.  3;  5 

«ra  the  gwrla  without  reocivinc:  the  price  fiom  Mi  id.  47.     If  gooU  arc  conslg/lel  to  a  factor 

^  pJTvjhascT;  2  Chit  R-^p.  353.     An  agsnt  is  for  sale,  it  is  presume  1  that  he  contrajts  to  ac- 

«??  >)oan'l  to  1«  prcpired  to  render  a   clear  count  for  such  as  arc  pold,  to  pay  over  the  jtvo- 

fa » iihhfal  v^mt  of  all  his  tnnsact^on «  rcl  it-  cef  ds  and  ro-^eliv«»r  the  rwiduc  unsol  1,  on  de- 

HJ^tothccimmiasiun,!  Jac.  &  Walk.  135;  U  m  nd,  1  Taunt  572.     The  receipt  of  money  by 
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AGAINST  instance  and  reauest  of  the  said  defendant,  would  deliver  to  the  said  defendant 
A°cTOM  ^^^®rs  goods  and  chattels,  to  wit,  (Aerc  specify  iheni  as  in  trover^  of  great 
&0.  '  value,  to  wit,  of  the  value  of — /.  of  lawful  money  of  Great  Britain,  to  be  sold 
and  disposed  of  by  the  ^id  defendant,  for  and  on  account  of  the  said  plaintiff 
for  a  reasonable  reward  to  the  said  defendant  in  that  behalf,  he  the  said  defen- 
dant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to 
endeavor  to  sell  and  dispose  of  the  said  goods  and  chattels  for  tlie  said  plain- 
tiff, and  to  render  a  true  and  just  account  of  the  sale  thereof  to  the  said  plain- 
tiff, and  of  the  monies  arising  from  such  sale,  whenever  after  the  sale  thereof 
he  the  said  defendant  should  be  thereunto  requested.  And  although  the  said 
plaintiff  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant, 
did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (^venue)  deliver 
the  said  goods  and  chattels  to  the  said  defendant  for  the  purpose  aforesaid,  and 
although  the  said  defendant  did  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  {vejiue)  aforesaid,  sell  and  dispose  {h  )  of  the  siiid  goods  and  chat- 
tels, for  and  on  account  of  the  said  plaintiff,  for  divers  sums  of  money,  in  the 
.whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of — I.  {sicUe 
€?iouffk^  of  like  lawful  money,  (i)  ;  and  although  the  said  plaintiff  after  wards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  requested 
the  said  defendant  so  to  do  {k)  ;  yet  the  said  defendant  not  regarding  his  said 
promise  and  undertaking,  but  contriving  and  craftily  and  subtly  intending  to 
deceive  and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  rendered  to  the 
said  plaintiff  a  just  and  true,  or  other  account  of  the  sale  of  the  said  goods  and 
chattels,  or  any  part  thereof  {fck),  or  of  the  monies  arising  from  sucli  sale,  or 
any  part  thereof,  but  the  said  defendant  hath  hitherto  wholly  refused,  and  still 
refuses  so  to  do.--[-4rfrf  the  following  counts.] 

Second  And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 

count,        {ve7iue)  aforesaid,  in  consideration  that  the  said  plaintiff  at  the  like  special  in- 
more  gene-  g^^^j^  ^^^  request  of  the  said  defendant,  hath  delivered  to  the  said  defendant 
divers  other  goods  and  chattels  of  great  value,  to  wit,  of  the  value  of — L  to 
be  sold  and  disposed  of  by  the  snid  defendant  for  the  said  plaintiff,  he  the  said 
defendant  undertook^  and  then  and  there  faithfully  promised  the  said  plaintiff 


an  agent  may  in  many  cases  be  presumed,  as 
if  he  reftise,  after  a  reasonable  time  has  elaps- 
ed, to  account  for  them,  1  Stark.  224.  Peake 
56.  An  agent  is  responsible  for  the  price  of  a 
commission  sold  by  him  for  an  officer  on  for- 
eign service,  1  Esp.  Rep.  460.  An  agent  under 
a  del  credere  commission,  is  liable  though  he 
never  received  the  proceeds;  and  on  this  ground 
he  may  be  sued  for  goods  sold,  1  T.  R.  112, 
286;  2  Campb.  687;  (though  by  the  statute 
against  frauds,  29  Car.  ch.  8.  sect.  4.  a  verbal 
guarantee  would  be  invalid.)  It  is,  however, 
usual  to  declare  specially,  stating  the  conside- 
ration, &c.  See  1  J.  B.  Moore,  279.  As  to 
the  agent*s  liability  and  rights  in  other  re- 
spects, see  notes,  post,  also  3  Chit  Com.  Law, 
198  to  224.  It  has  been  supposed,  that  when 
there  is  a  long  complicated  account,  this  ao- 
tion  is  not  sustainable,  2  Campb.  288.  Tidd*8 
Prac.  9th  edit  2;  but  it  seems  that  the  difficul- 
ty of  trying  the  cause  constitutes  no  legal  ob- 
jection. See  6  Taunt  481;  1  Marsh.  115; 
though  indeed,  if  the  accounts  are  very  intri- 
cate and  difficult,  a  bill  in  equity  is  the  most 


preferable  remedy,  2  Campb.  288,  Eq.  Ca.  Abr 
6;  7  Ve«.  688.     When   not,  see  2  Young.  & 
Jerv.  88.    When  the  delirodant  canoot  set  up 
illegality  on  the  sale,  see  4   Camp^  188;  3  M. 

6  S.  117;  Holt,  105,  107. 

(A)  This  averment  of  the  sale  must  bo  prov- 
ed, 1  C.  &  P.  622.  The  sale  may  in  some  cases 
be  presumed,  as  if  the  agent,  after  a  reascna- 
ble  time,  refuse  to  account  for  the  gcoda,  1 
Stark.  224;  Peak.  5C. 

(t)  Where  the  promise  was  to  account  fbr 
monies  to  be  received,  it  should  seem  that  the 
declaration  ought  to  aver  the  receipt  of  monry, 

7  Taunt  45.  Scd  Vide,  1  Price,  100.  But 
if  the  money  has  been  received,  it  may  be  re- 
covered  under  the  common  count  for  moncj 
had  and  received. 

(Ar)  When  a  request  is  necessary,  see  1 
Taunt  572. 

{kk)  (If  the  defendant  has  in  part  ac- 
counted for  or  paid  over  some  of  the  money  p&- 
ceived,  the  best  course  is  to  admit  sach  part 
performance  on  the  fiwje  of  the  declamtiiin. 
See  Bosanquet's  Rules  on  Pleading,  86, 87.) 
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io  render  a  jost  and  reasonable  account  of  the  eaid  last-mentioned  goods    "^^^j^ 
and  chattels  to  the  said   plaintiff,  whenever  afterwards  he  the  said  defendant   iaoxobs', 
shooki  be  theraanto  requested  ;  jet  the  said  defendant  not  regarding  his  said       &o. 
iast^mentioned  promise  and  undertaking,  but  contriving  and  intending  to  injure 
and  defraud  the  said  plaintiff  in  this  respect,  hath  not  rendered  to  the  said 
pbintiff  a  jost  and   reasonable   or  other  account  of  the  said  last-mentioned 
goods  and  chattels,  or  anj  part  thereof  (although  the  said  defendant  after- 
vards,  to  wit,  on  the  day  and  jear  aforesaid,  at,  &c.  {vemie)  aforesaid,  was 
requested  bj  thesiud  plaintiff  so  to  do),  but  the  said  defendant  hath  hitherto 
vbolljr  refoaod  and  still  wholly  refuses  so  to  do. — [Add  counts  for  money 
had  and  received^  the  acrounl  stated^  and  breach^  if  there  be  stiy  reason  to 
suppose  *the  goods  have  been  lost  or  injured  by  carelessness y  add  the  gen-  [  *344  ] 
crat  count  as  ante,  341.] 

For  that  whereas  heretofore,  to  wit,  on,  Ac.  (day  of  first  consignment,  or  Against 
ab(nU  tV)  at,  <fec.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  agent  fo' 
instance  and  request  of  the  Siiid  defendant  had  sent  and  consigned  to  the  said  ^m^Q^ 
defendant  divers  goods  and  chattels  of  the  said  plaintiff  of  great  value,  to  wit,  for  goods 
of  the  value,  of — I.  in  order  that  the  said  defendant  might  sell  and  dispose  consigned 
of  the  same  for  the  said  plaintiff,  for  commission  and  reward  to  the  said  ^'^^  ^^ 
definidant  in  that  behalf,    he  the  said  defendant  undertook,  and  then  and  sale  (/)« 
there  ikithfullj  promised  the  said  plaintiff  to  endeavor  to  sell  and  dispose  of 
the  ml  goods  and  chattels  for  and  on  the  account  of  the  said  plaintiff,    and 
to  render  a  just  and  reasonable  account  of  the  said  sales  thereof  to  the  said 
plaintiff  in  a  reasonable  time  then  next  following,  and  to  pay  over  the  proceeds 
of  such  sales  to  the  said  pluntiff.  when  he  the  said  defendant  should  be  thereun* 
to  reasonably  requested  by  the  said  plaintiff ;  and  although  the  said  defendant 
thai  and  there  had  and   received  the  said  goods  and  chattels,  for  the  purpose 
afiunenid,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers 
other  days  and  times  afterwards,  and  before  the  commencement  of  the  suit, 
sold  the  same,  for  and  on  account  of  the  said  plaintiff,  for  a  large  sum  of  money, 
to  wit,  the  sum  of — I.  to  wit,  at,  &c.  {venue)  aforesaid  (^n)  :  and  although 
a  reasonable  time  for  the  said  defendant  to  render  such  account  as  aforesaid, 
^  paying  over  the  produce  of  the  said  sales  to  the  said  plaintiff,  hath  long 
since  eia^ped  ;  yet  the  said  defendant,  not  regarding  his  said  promise  and  un- 
dertaking, but  contriving  and  intending  to  deceive  and  defraud  the  said  plain- 
tiff in  this  behalf,  hath  not,  (although  he  was  afterwards,  to  wit,  on,  &c.  (any 
day  before  the  title  of  declaration),  at,  Ac.  (vetine^  requested  by  the  said 
idnintiffso  to  do)  as  yet  rendered  to  the  said  plaintiff  a  just  and  reasonable 
•ooonnt  of  the  said  sale,  or  paid  over  the  proceeds  thereof  to  the  said  plaintiff, 
bat  hath  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit,  at,  &c.  {venue) 
aforesaid. — [Add  a  count  like  the  last  precsdinj  form^  and  the  counts  there 
directed.] 

♦Por  that  whereas  heretofore,  to  wft,  on,  &c.  at,  <tc.  {venue)  in  considera-  [  *345  ] 
tkm  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defen-  Against  a 
duit,  had  authorized  and  empowered  the  said  defendant  to  settle  the  amount  person  em- 
of  a  certain  debt  then  due  and  owing  from  one  E.  F.  to  the  said  plaintiff,  and  to  J^ttie^tha 

(1^  SwuQte,  842,  rote  710.    It  ahould  Bcem  not,  fbr  the  promfse  is 

(flft)  Quare,  If  tb's  should  not  arer  thcro-     raerely  to  aoconnt  fbr  the  sale,  and  not  Ibr  the 
eeipi  cf  the  moner.     6  Taaut.  45;  2  Esp.  Rep.      psooMilB  only. 

Vol  n.  8S 
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AOAiKST    obtain  peyment  and  satisfikction  of  the  said  debt  from  the  said  E.  F.  he  the  said 

PAOf^iw'    defendant,  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 

&c.  '   to  render  a  just  .aooount  to  the  said  phintiff  of  all  monies,  and  securities  fcr 

p    money,  which  he  the  said  defendant  should  receiye  for  and  on  account  of  the 

aceruin  ^^^  iehu  and  to  pay  and  deliyer  all  such  monies  and  securities  to  the  said 
debt  due  to  plaintiff  when  be  the  said  defendant  should  be  thereunto  afterwards  requested ; 
pUntitf,  Q^j  although  the  said  defendant  did  afterwards,  to  wit,  on  the  day  and  ye&r 
tliini  per-  aforesaid,  at,  Ac.  {venue)  aforesaid,  reoeive  (n)  divers  large  sums  of  money. 
^n,  for  not  and  also  divers  securities  for  money,  under  and  by  virtue  of  the  said  power  and 
jwcounting  authority,  for  and  on  account  of  the  said  debt ;  yet  the  said  defendant  not  re- 
reoehed'by  girding  his  said  promise  and  undertaking,  but  contriving  and  intending  to  in- 
him.  jare  and  defraud  the  said  plaintiff,  in  this  behalf,  hath  not  rendered  a  just  and 

reasonable  or  other  account,  to  the  said  plaintiff  of  the  said  monies  or  securities 
for  money  so  received  by  the  said  defendant  as  aforesaid,  or  any  part  thereof 
(although  to  do  this,  he  the  said  defendant,  was  requested  by  the  said  plaintiff 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  often-times,  afterwards, 
to  wit,  at,  &c.  {venue)  afor^aid,)  but  he,  to  do  this,  hath  hitherto  wholly  re- 
fused, and  still  revises  so  to  do.     [Add  money  counts  and  accounts  stated,] 

^^T  for^  For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  retainer  or  about  it), 
^^g  at  &c.  {venue)  in  consideration  that  the  ^said  plaintiff,  at  the  special  instance 
goods  on  and  request  of  the  said  defendant  had  retained  and  employed  the  said  defendant 
^therwiM^  to  Sell  and  dispose  of,  for  cash,  or  any  approved  bill  (p),  at  a  short  date,  cer- 

than  for      tain  goods  and  merchandisses,  to  wit,  [fifty  hides,  and  twenty-six ,]  of  the 

cash  or  a     said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — /.  of  lawful  money  of 
confra  "  to  ^^^*^  Britain,  for  commission  and  reward  to  the  said  defendant  in  that  behalf: 
orders  (o).  be  the  Said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
f  *M6  I  ^^  plaintiff  to  endeavor  to  sell  and  dispose  of  the  same,  but  not  otherwise  than 
for  cash,  or  an  approved  bill,  at  a  short  date  ;  yet  the  said  defendant,  not  re- 
garding his  said  promise  and  undertaking  so  by  him  made  as  aforesaid,  but 
contriving,  and  fraudulently  intending,  craftily  and  subtly,  to  deceive  and  de- 
fraud the  said  plaintiff  in  this  behalf,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  kc,  (venue)  sold  and  disposed  of  the  said  goods  and  merchandises 
of  the  said  plaintiff  for  a  large  sum  of  money,  to  wit,  the  sum  of — L  otherwise 
than  for  cash,  or  an  approv^  bill,  at  a  short  date,  to  wit,  for  disapproved  and 
bad  and  insufficient  bill  of  exchange,  which  hath  become  and  is  of  no  use  or 
value  to  the  said  plaintiff,  and  which  said  sum  of  money  is  wholly  unpaid  to 
the  said  plaintiff ;  and  by  reason  of  the  premises,  he  the  said  plaintiff,  is  likely 
^^^  t^f      ^  '^^^  ^^®  same,  tor  wit,  at,  Ac.  (venue)  aforesaid.     And  whereas  also,  hereto- 
not  selling  f^i^i  ^^  ^i^?  0^  ^he  day  and  year  aforesaid,  at,  &o.  {venue)  aforesaid,  in  oon« 
for  ready    sidideration  that  the  said  plaintiff,  at  the  like  special  instance  and  request  of 

mone}',  or 
a  good  bill 

of  ex-              (^^  ^^B  seems  a  necessary  ayerment,  see  6  Tendee  be  not  in  repated  good  cirenmsCaiioei 
change         Taunt.  45;  2  Esp.  Rep.  710.  the  agent  would  be  liable.    See  6  Bro.  P.  C 
(np),               {o)   A  factor  or  broker  may  in  general,  sell  287;  Beawes,  48;  MoU.   289.     The  time  of 
on  credit,  unless  prohibited  by   the  express  or  credit  must  in  all  cases  be  reasonable  and  ens- 
implied  terms  of  his  employment,  or  by  usage  tomary.    Bulst.  108;  Moll.  828;  and  the  seeo- 
of  trade.    WiUes,  40a.     8  B.   &  P.  489;  6  rityalao;  Bulst  104;  Yelv.  202;  Wiaoh.  68. 
Bro.  P.  C.  287;  Cowp.  895.     He  cannot  sell         (/»)  As  to  what  is  an  approTed  faQl,  tea  S 
stock  on  credit,  as  that  is  contrary  td  the  usual  Campb.  582;   2  H.   Bla.  573;  8  Mod.  Sf78;  8 
course  of  business.     1  ODtmpU  258.    An  auo-  Stark.  Evid.  1686;  1  M.  &  P.  656. 
tioneer  is  liable  if  the  sells  otherwise  than  for         (pp)  See  a  form,  Ferrers  v.  Bobins,  1  Gale, 
ready  money.     2  Chit  Rep.  858.    See  also  12  Bep   70. 
Mod.  5, 14;  Winch.  58;  5  Taunt  749.    If  the 
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the  aid  defendant,  had  retained  and  employed  the  said  defendant  to  sell  and  ^^^" 
dopOM  of  oertain  other  goods  and  mercnanduEes  of  the  said  ]:^ntiff,  to  wit,   ,^^^1 
goods  sod  merchandiieeol  the  like  number,  quantity,  quality,  description,  and       &o. 
rjlne,  as  those  in  the  said  first  eount  mentioned,  the  said  defendant  undertook, 
lad  then  and  there  faithfully  promised  the  said  plaintiff  that  he  would  not  sell 
ordisposeofthesaid  last  menton^d  goods  and  merohandizas  otborwise  than  for 
read?  money,  or  a  good  bill  of  exchange  ^  yet  the  said  defendant  contriving 
and  fraudulently  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  be- 
hil(  did  not  parform  or  regard  his  said  last^mentioned  promise  and  undertak- 
ing, but  cr^iftily  and  subtly  deceived  and  defrauded  the  said  blaintiff  in  this,  to 
vit,  that  the  said  defendant  did  not  sell  or  dispose  of  the  said  goods  and  mer- 
donditts  for  ready  money,  or  for  a  good  bill  of  exchange,  but,  on  the  contra- 
r/  thereof  afierwank,  to  wit,  on  the  day  and  year  aforesaid,  sold  and  dispoaed 
of  the  same,  for  a  bad  bill  of  exchange,  and  which  became,  and  was  of  no  use 
or  Taloe  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid.     iVnd  wljereas  ^^'^ 
ibo,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  the  ^t  obtain- 
Slid  defisndant,  under  and  by  virtue  of  the  retainer  and  authority  of  the  said  ing  a  good 
pLuDtiff  had,  for  commission  and  reward  to  him  in  that  behalf,  sold  and  dispos-  ^^^  °^  ®f ' 
ed  of  certain  other  goods  and  merchandizes  of  the  said  plaintiff,  of  the  like  L^I^J^ 
(inntitj,  number,  quality,  description,  and  value,  as  thDse  in  the  said  first  according 
oiHuit  mentioned,  for  and  on  behalf  of  the  said  plaintiff,  for  a  certain  sum  of  ^  promiae. 
mooejr,  to  wit,  the  sum  of — I  and  in  consideration  thereof,  and  that  the  said 
pUfidS^  at  the  special  instance  and  reauest  of  the  said  defendant,  would  ac- 
cept and  receive  for  and  on  aooount  of  the  said  goods  and  merchandizes,  of  and 
&om  the  said  defendant  a  oertain  bill  of  exchange,  to  wit,  a  bill  dated,  &c.  and 
mds  and  drawn  by  one  6.  H.  upon  one  I.  K.  and  whereby  the  said  G.  H.  re- 

({sssted  the  said  L  £. after  the  date  thereof,  to  pay  to  the  said  plaintiff 

« Older  156^,  the  said  defendant  undertook,  and  there  faithfully  promised  the 
Skid  plaintiff  that  the  said  bill  of  exchange  was  a  good  bill  of  exchange  ;  and 
the  said  plaintiff  avers  that  he  confiding  in  the  said  promise  and  undertaking  of 
the  said  defendant,  afterwards,  to  wit  on  the  day  and  year  last  aforesaid,  at, 
^  {wenue)  did  aooept  and  receive,  for  and  on  account  of  the  Siiid  last-men- 
tioDed  goods  and  merohandiaes,  the  said  last-mentioned  bill  of  exchange  of  and 
ftom  the  said  ^defendant ;  yet  the  said  defendant,  contriving  and  fraudulently 
iBtending  to  deceive  and  defraud  the  said  plaintiff  in  this  b&half,  did  not  per- 
fvnaor  regard  his  said  last-mentioned  promise  and  undertaking,  but  craftily 
ttdsabtly  deceived  and  defrauded  the  said  plaintiff  in  this,  to  wit,  that  the 
ttid  last-mentioned  bill  of  exchange  was  not  a  good  bill  of  exchange,  but  on 
theooDtrary  thereof,  then  was  and  still  is  a  bill  of  exchange  of  no  use  or  value ; 
>sd  althoo^  the  time  for  payment  of  the  said  sum  of  money  therein  specified, 
*mding  to  the  tenor  and  eflbct  of  the  said  last-mentioned  bill  of  exchange, 
^  long  since  elasped,  and  the  said  plaintiff  hath  endeavored  to  obtain  pay- 
Beat  thereof,  yet  the  said  plaintiff  hath  been  and  is  wholly  unable  to  procure 
psjaeDt  of  the  same  or  any  part  thereof,  and  the  *same  remains  wholly  due  [  *847  j 
>Bd  nnpaid  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue).  And  whereas  also, 
^ttetobre,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  in  consider- 
>^  that  the  said  phuntiS^  at  the  like  special  instance  and  request  of  the 
■id  defendant,  had  retained  and  employed  him  for  commission  and  reward,  to 
^  in  that  beh  ilf,  to  sell  and  dispose  of  certain  other  goods  and  merchandi- 
ses, of  the  said  plaintiff^  of  the  like  number,  quantity,  quality,  description  and 
^ne,  as  those  in  the  said  first  count  mentioned,  the  said  defendant  undertook, 
^  then  and  there  feithfully  promised  the  said  plaintiff  to  use  due  care  in  and 
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AQAiT^sT   about  the  sale  of  the  said  last-mentioned  igoodB  and  merchandizes  ;  and  al- 
rACTORsI   though  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to 
Ac.       wit,  at,  &;c.  {venue)  sold  the  said  ^last  mentioned  goods  and  merchandiies  for 
Fourth       and  on  account  of  the  said  plaintiff,  for  a  large  sum  of  money,  to  wit,  the  sum 
m»t"iain''^   of  — /.  yct  the  said  defendant,  not  regarding  his  said  lastrmentioned  promise 
(hie  cai-c,    and  undertaking,  did  not  use  due  care  in  and  about  the  sale  of  the  said  last- 
in  the  sale  mentioned  goods  and  merchandizes,  but  wholly  neglecte«l  and  refused  so  to  do, 
f  *^>dti  1  ^^^  wrongfully  and  unjustly  took,  accepted,  and  received,  in  payment  of  the 
^     '^       '  said  lastrmentioned  goods  and  merchandizes,  a  certain  bill  of  exchange  of  no 
use  or  value  to  the  said  plaintiff,  and  by  reason  of  the  premises,  he  the  said 
plaintiff,  is  likely  to  lose  the  price  of  the  said  last-mentioned  goods  and  mer- 
chandizes, to  wit,  at,  &c.  (venue)  aforesaid. — [It  would  be  as  well  to  insert 
another  count  like  this,  merely  stating  that  defendant  undertook  to  sell  the 
goods  at  the  best  price  he  cotddget  for  the  same,  but  that  he  sold  them  un- 
der the  best  price  he  could  have  gotten. , 

Fifth  ^uj  whereas  also,  heretofore,  to  wit,  on  the  day  und  year  aforesaid,  at,  Ac. 

pr^mise^  (^^^'^^)  ^^  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
be  respoD-  request  of  the  said  defendant,  had  retained  and  employed  the  said  defendant 
<^^.  ^     for  commission  and  reward  to  him  in  that  behalf,  to  sell  and  dispose  of  obtain 
%l  c^d^t  Other  goods  and  merchandizes  of  the  like  number,  quantity,  quality,  descrip- 
commis-     tion,  and  value,  as  the  said  goods  and  merchandizes  in  the  said  first  ocmut 
81011(9).      mentioned,  the  said  defendant  undertook,  and  then  and  there  &itbfiilly  {vtoo- 
ised  the  said  plaintiff  to  be  responsible  to  him  for  the  price  of  the  said  last- 
mentioned  goods  and  merchandizes  ;  and  although  the  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {vemie)  sold  and  diqxiBed 
of  the  said  last-mentioned  goods  and  merchandizes  for  a  large  sum  of  money, 
to  wit,  the  sum  of  — /.,  and  although  a  reasonable  time  for  the   payment 
thereof  has  long  since  elapsed,  to  wit,  at,  &c.  {venue')  yet  the  said  defimdant 
not  regarding  his  said  promise  and  undertaking,  but  contriving  and  intendmg 
to  deceive  and  defraud  the  said  plaintiff,  in  this  respect,  hath  not  as  yet  paid, 
or  caused  and  procured  to  be  paid,  the  said  last  mentioned  sum  of  money,  or 
any  part  thereof,  to  the  said  plaintiff,  although  he  afterwards,  to  wit,  on  die 
day  and  year  aforesaid,  had  notice  of  Ihe  premises,  and  was  requested  by 
the  said  plaintiff  so  to  do,  to  wit,  &c.  (rcnwe)  aforesaid. — [Add  cotints  for 
not  rendering  a  Just  account,  as  ante,  842,  4,  also  counts  for  goods  sM^ 
money  cattnts,  account  stated^  and  breach 

Agsunsta  For  that  whereas  heretofore,  to  wit,  on,  ko.  {venue)  in  consideration  that 
factor  in-  the  Said  plaintifl^  at  the  special  instance  and  request  of  the  said  defendant 
seiTfor  ^  ^^^  caused  to  be  delivered  to  the  said  defendant  certain  goods  and  chatteb. 
ready  mo-  to  wit,  one  hogshead  of  tallow  of  the  said  plaintiff,  of  great  value,  to  wit,  of 
ney,  for  the  value  of  — I,  of  lawful  money  of  Great  Britain,  to  be  sold  and  disposed 
on  cml  t**  °^  ^'^^  ready  money,  by  the  said  defendant,  for  certain  commission  and  reward. 
to  a  per.  to  be  therefor  paid  by  the  snid  plaintiff  to  the  said  defendant,  he  the  said 
son  who  defendant  undertook  and  then  and  there  fiiithfully  promised  the  said  plaintiff. 
J^l^^^  not  to  sell  or  dispose  of  the  said  goods  and  chattels  to  any  person  or  persom 
solvent       whatsoever,  otherwise  than  for  ready  money  ;  yet  the  said  defendtuit  not 


(r). 


(q)  See  ante,  842,  note,—!   J.  B.  Moore,      420,  8.  G.  ante,  78,  note. 
279,  and  a  form  there,  and  the  common  ooimt,         (r)  See  note  to  last  preeedent,  (and  the  totm 
14  East,  578;  8  Tkunt  871;  2  J.  B.  Mooxe,     in  Ferxera  «.  Bobins*  1  Gale's  Bep.  70.) 
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ngsidmg  his  said  promise  and  undertaking,  bat  contriving  and  intending  to    ^^^11.'^^ 
iojoie  and  defraud  the  said  plaintiff  in  this  respect,  did  afterwalrds,  to  wit,  on    factobs, 
the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  sell  and  dispose  of  the       &c 
aid  goods  and  chattels  upon  credit,  and  otherwise  than  for  ready  money,  that    . 
is  to  say,  to  one  K.  H.  at  and  for  a  certain  sum  of  money,  to  wit,  the  sum  of 
-^  and  which  said  sum  of  — /.  is  still  wholly  unpaid  to  the  said  plaintiff, 
and  the  said  B^  U.  having  since  become  insolvent,  he  the  said  plaintiff,  is 
likely  to  lose  the  same,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  counts  as 
direded  in  the  last  form.] 

♦For  that  whereas  the  said  plaintiff,  before  the  making  of  the  promises  and  [  *B49  j 
undertakings  of  the  said  defendant  in  this  and  the  two  next  succeeding  counts,  Against  a 
vaa  and  firom  thence  hitherto  hath  been,  and  still  is,  a  linen  draper,  and  the  ^^^P<^^" 
tnde  and  business  of  a  [linen  draper),  during  all  that  time  exercised  and  ou^croditf 
carried  on,  to  wit,  at,  Ac.  {venue) :  and  ther^ipon,  heretofore  to  wit,  on,  &c.  contrary  to 
at,  tc.  {venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  so  being  ^^'^^ 
mch  linen  draper  as  aforesaid,  at  the  special  instance  and  request  of  the  said 
defendant,  had  then  and  there  retained  and  hired  the  said  defendant  to  serve 
the  said  plaintiff  as  a  servant  and  shopman  in  his  said  trade  and  business,  for 
oertain  wages  and  reward,  to  be  therefore  paid  by  the  said  plaintiff  to  the 
said  defendant,  and  also  in  eonsideration  that  the  said  plaintiff,  at  the  like 
mpeet  of  the  said  defendant,  had  then  and  there  agreed  to  find  and  provide 
bowd  and  lodging  for  the  said  defendant,  whilst  he  the  said  defendant  should 
eontinne  to  serve  the  said  plaintiff  as  aforesaid,  the  said  defendant  then  and 
Aere  undertook  and  promised  the  said  plaintiff  that  he  the  said  defendant 
vwild  not,  whilst  he  should  continue  to  be  the  servant  and  shopman  of  the 
said  plaintiff  as  aforesaid,  sell  or  deliver  any  goods  or  merchandizes  of  the 
aaid  plaintiff  on  credit,  or  otherwise  than  for  ready  money,  tci  a]^  person  or 
pencms,  without  the  consent  or  approbation  of  the  said  plaintiff,  and  that  in 
me  he  the  said  defendant  should  sell  and  deliver  any  goods  or  merchandizes 
OD  credit,  or  otherwise  than  for  ready  money,  without  the  said  plaintiff^s 
consent  and  approbation,  and  the  same  should  not  be  duly  paid  for  by  the 
pnurchaaers  thereof,  he  the  said  defendant  would  pay  to  the  said  plaintiff  the 
prices  for  which  he  should  so  sell  such  goods  and  merchandizes  on  credit,  or 
edierwise  than  for  ready  monej  ;  {rr)  yet  the  said  defendant  not  regarding 
hiB  said  promise  and  undertaking,  but  contriving  and  fraudulently  intending 
to  injure  the  said  plaintiff  in  this  behalf  after  ^be  making  of  the  siiid  promise 
sad  undertaking,  and  whilst  he  continued  to  be  the  servant  and  shopman  of 
the  said  plaintiff  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  kc. 
{venue)  aforesaid,  without  the  consent  and  approbation  of  the  said  plaintiff, 
aold  and  delivered  certain  goods  and  merchandizes,  to  wit,  &c.  the  property  of 
the  said  plaintiff,  of  a  large  vah\p,  to  wit,  of  the  value  of  — /.  lawful  money 
of  Great  Britain,  for  a  certain  sum  of  money,  the  sum  of  — /.  to  certain  per- 
ms, to  tiie  said  plaintiff  unknown,  on  the  credit  of  a  certain  *draft  on  oertain  [  *S50  | 
bankers  trading  under  the  style  and  firm  of  Messrs.  Robson  and  Go.  which 
laid  draft  the  said  Messrs.  B.  and  Co.  afterwards,  to  wit,  on  the  day  and  year 

{rr)  (The  promise  shoiild  not  be  iteted  thna  on  the  part  of  the  shopman,  or  it  might  be 

ipMbUy  as  to  the  defendant's  promise  to  paj  salbr  to  dedare  on  the  certainly  implUd  prom- 

fkt  pffioa  of  the  goods,  nnksi  there  were  an  ise  to  obaerTe  his  duty,  and  then  aver  that  it 

t^rot  contract  to  that  txUnU  bat  limited  to  was  his  daily  not  to  giTC  credit  without  permis* 

fte  ftrst  part  of  the  statement,  to  whidi  extent  rion.) 
the  Isw  would*  perliaps,  eren  infer  a  contract 


850 


DSCLARATIONS  IK  ASSUMPSIT. 


loEim'  aforesaid,  wholly  refused  to  pay,  and  which  said  last-mentioned  sum  of  monef 
PACTOBs',   Still  remains  wholly  due  and  unpaid  to  the  said  plaintiff,  and  the  said  plaintill^ 
&o.       is  in  great  danger  of  losing  the  same,  nor  have  the  said  persons  who  so  pur- 
chased the  said  goods  and  merchandizes,  duly  paid  the  said  sum  of  — L  or 
Second       any  part  thereof,  for  the  same,  to  wit,  at,  &c.  (venue)  aforesaid.     And  the 
a^oon-   ^'^  plaintiff  further  says  that  the  said  defendant  further  disregarding  his 
tnot         said  promise,  &c.  afterwards,  and  whilst  he  continued  to  be  the  servant  aod 
shopman  of  the  said  plaintiff  as  aforesaid,  to  wit,  on,  &.Q,  at,  &c.  (venue) 
aforesaid,  without  the  consent  and  approbation  of  the  said  plaintiff,  and  against 
his  will  sold  and  delivered  certain  other  goods  and  merchandizes,  to  wit,  od, 
&Q,  at,  &;c.  (venue)  the  property  of  the  said  plaintiff,  of  a  large  value,  to 
wit,  of  the  value  of  — L  of  Uke  lawful  money,  on  credit,  otherwise  tlian  fi)r 
ready  money  to  one  £.  F.  for  a  certain  other  sum  of  money,  to  wit,  the  sum 
of  — I  of  like  lawful  money,  and  which  said  last-mentioned  sum  of  money 
still  remains  wholly  due  and  unpaid  to  the  said  plaintiff,  and  the  said  plaintiff 
is  in  great  danger  of  losing  the  same,  to  wit,  at,  &c.  {.venue)  aforesaid. — 
[Add  other  counts  for  monies  had  and  recewedj  account  stated^  and 
breach.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {dap  of  delivery,  or  about  ii) 
at,  &c.  {venue)  in  consideration-  that  the  said  plaintiff,  at  the  special  instance 
and  request  of  the  said  defendant,  had  then  and  there  delivered  to  tlie  said 
defendant  a  certain  bill  of  exchange  in  writing  of  the  said  plaintiff,  bearii^ 
date  a  certain  day  and  year  therein  mentioned,  to  wit,  &c.  {t/ie  dale)  for  the 
payment  of  the  sum  of  — /.  (two)  months  after  the  date  thereof  to  one  £.  F. 
or  Ins  order,  for  the  purpose  of  the  said  defendant's  pro<iuring  fix>m  the  said 
£.  .F.  money,  or  goods  on  the  security  thereof,  for  the  said  plaintiff,  for  a 
cciiain  commissijon  and  reward  to  the  said  defendant  in  that  behalf,  he  the 
s;nd  defendant  undertook,  and  then  and  there  faithfully  promised  the  Siiid 
plaintiff  to  deliver  ^to  the  said  plaintiff  such  sum  or  sums  of  money,  ami 
such  ;^ds,  (ss)  as  he  the  said  defendant  should  procure  on  the  security  of  the 
ssiid  bill,  or  to  return  the  said  bill  to  the  said  plaintiff,  before  the  same  bcGime 
due  and  payable;  and  although  the  said  defendant  did  afterwaixls.  and  before 
tlie  Siiid  bill  became  due  and  payable,  to  wit,  on  the  day  and  year  aforesaid, 
procure  from  the  said  £.  F.  upon  the  security  of  the  said  bill  a  large  sum  of 
money,  to  wit,  the  sum  of  — L  of  lawful  money  of  Great  Britain,  and  divers 
ffoods  and  merchandize  of  great  value,  to  wit,  of  the  value  of  — /.  to  wit,  at, 
sc.  {venue)  aforesaid ;  yet  the  said  defendant  not  regarding  his  said  promise 
and  undertaking,  but  contriving  and  intending  to  injure  and  de&aud  the  said 
plaintiff  in  this  behalf,  did  not  nor  would,  although  he  was  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  {venrte)  requested  by  the  said  plaintiff 
so  to  do,  deliver  to  the  said  plaintiff  the  said  sum  of  — /.  and  the  said  goods 
and  merchandize,  so  procured  by  the  said  'defendant  on  the  security  of  the 
said  bill  as  aforesaid,  or  any  or  either  of  them,  or  any  part  thereof,  or  return 
the  said  bill  to  him  the  said  plaintiff  before  the  same  became  due  and  payable, 
but  hath  wholly  refused  and  neglected  so  to  do;  and  the  said  plaintiff  further 
says,  that  after  the  said  bill  became  due  and  payable,  according  to  the  tmor 


Fer  not 
accounting 
for  the  pitK 
duoe  of  a 
bill  of  ex- 
change  de- 
livered to 
defendant 
to  get  dis- 
counted 


[*851] 


(t>  See  preoe<1eiit,  ante,  277,  for  not  getting 
H  discounted.  The  plaintiff  maj,  it  seem^i,  re- 
ooTer  on  the  oonnt  for  money  had  and  reoeived, 
1  M.  k,  P.  488.  He  need  not  produce  the  bin 
in  eyidence,  bat  may  gire  parol  erldenoe  of  iti 


contentB. 

(Ml  (If  the  defendant  was  only  antfaoriaed 
to  obtain  money,  and  not  to  roodve  goods  even 
in  part,  omit  what  relates  to  goods.) 


\ 
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and  effect  thereof,  to  wit,  on,  ke.  at,  &c.  (yentie)  aforesaid,  he  the  said  plain-   aqaixst 
tiff  was  arrested  and  held  to  bail  by  the  said  E.  F.  then  and  there  being  the    ^°^^' 
hoMer  of  the  said  bill,  and  was  then  and  there  called  upon,  and  forced,  and       &o. 
<ri)liged  to  pay,  and  did  then  and  there  pay,  to  the  said  B.  F.  the  said  sum  of 
noa^  in  the  said  bill  specified,  together  with  certain  interest  thereof,  and 
tile  costs  of  a  certain  action  before  then  brought  on  the  said  bill  by  the  said 
E.  F.  against  the  said  plaintiff,  in  the  whole  amounting  to  a  large  sum  of 
mtmey,  to  wit,  the  sum  of  — /.  and  thereby  also  the  said  plaintiff  was  pyt  to 
iod  incurred  great  trouble  and  costs,  to  wit,  costs  amounting  to  the  sum  of 
— ^  in  and  about  the  settling  and  putting  an  end  to  the  said  action,  to  wit,  at, 
4c.  {ventie)  aforesaid. — [Add  the  follow ing  count s.'\ 

And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at.  Second 
ta  {vemte)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  ^^*'  ^^^ 
inataoee  and  request  of  the  said  defendant,  had  delivered  to  the  said  defend-  rai,  for  not 
ant,  aad  that  the  said  defendant  then  bad  a  certain  bill  of  exchange  of  the  re-deliNer- 
aud  pbintiff,  bearing  date,  to  wit,  Ac.  {the  date)  and  drawn  by  E.  F.  upon  ing^hebUL 
C.  D.  and  whereby  the  said  C.  D.  was  requested  to  pay  the  sum  of  — /.  to 
the  said  £.  F.'s  order,  tw;o  months  after  the  date  thereof,  for  the  purpose  of 
the  said  defendant's  discounting  or  getting  the  same  discounted  for  the  said 
piaintril^  he  the  said  defendant  undertook,  and  then  and  there  faithfully  prom- 
iaed  the  said  plaintiff  to  discount,  or  get  the  said  bill  discounted  for  the  said 
plaintiff,  or  else  return  the  same  to  him  when  he  the  said  defendant  should 
be  thereunto  afterwards  requested;  yet  the  said  defendant  not  regarding  his 
fiaid  promise  and  undertaking,  but  contriving  and  intending  to  defraud  and 
injure  the  said  plaintiff  in  this  behalf,  hath  not  yet  discounted,  or  got  the 
Hud  bill  of  exchange  discounted  for  the  said  plaintiff,  or  returned  the  same 
to  him.  although  he  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
ke.  {nefiue^  aforesaid,  requested  by  the  said  plaintiff  so  to  do ;  and  the  said 
plaintiff  hath  hitherto  lost  the  use  and  benefit  of  the  said  bill  of  exchange,  to 
wit,  at,  4c.  (rc?iti6)  aforesaid. — [Add  damogcj  as  in  last  cotmt,  and  com- 
counts,\ 


I  *XXXL  AGAINST  WHARFINGERS.  [  *352  1 

AGAINST 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making  wharpin- 
of  his  said  promise  and  underfciking,  hereinafter  next  mentioned,  was  a  wharf-      ^^^^' 
inger,  and  the  business  of  a  wharfinger  used,  exercised,  and  carried  on  at  and  ^^arfin-  * 
upon  a  certain  wharf,  situate  in  the  city  of  London  {or  *' county  of  S."  ac-  ger,  for 
\    carditig  la  the  fact)  to  wit,  at,  &c.  {venue).     And  thereupon,  heretofore,  to  losing 
wit,  on,  &c.  {day  of  delivery  or  about  it)  at,  Ac.  {venue)  aforesaid,  in  con-  {j^^J^  J^ 
sideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  him  to  be 

shipped  by 

(0  See  fcrms,  2  Wentw.   Index.— 7  T.  R.  ger  who  undertakea  to  thip  goods,  from  re-  *  P'lrticu- 

171^ — 8  Wentw.  21.   A  wharfinger  Is  not,  like  a  sponsibiVity  for  goods  left  with  him  to  be  sent  ^^^  ^^^^^ 

earner,  raBponeible  at  all  events  fbr  theaafe  oua-  ooABtwiae,  a  delivery  to  the  mate,  or  some  other  (0* 

tody  of  goods  intrusted  to  his  care,  he  is  liable  officer  of  the  ship,  by  which  tliey  are  to  be  cou- 

tmily  Ibr  ordinary  neglect    See  4  T.  R.  581. —  rcyed,  is  necessary.    1  Ry.  &  Moa  224.  Lenv- 

flndw'slf.  P.  114. — 1  Stark.  72. — 1  Esp.  Rep.  ing  goods  at  a  wharf  piled  amongst  other 

n& — Gowp.  480.    When  liable  for  loes  by  fire,  gcMds,  without  any  communication  with  any 

■ee  2  Stark.  400.      By  statutes  6  Ann.  c.  81 —  one  there,  it  is  not  a  ddiTery  to  the  wh:\rfinger, 

14  Geow  8.  c  78,  s.  86,  they  are  not  liable  for  8  Campb.  414 
Iqm  hf  fireu    In  order  to  discliarge  a  wharfin- 
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AOAmST 
WHARPIK- 


ducted  himself  in  that  behalf,  that  by  and  throatrh  the  mere  carelesBDCtt 
GRBfl.  ^^^  negligence  of  the  said  defendant,  the  said  last-mentioned  goods  and  duit- 
tels  being  of  the  value  aforesaid,  to  wit  on  the  day  and  year  aforesaid,  be- 
came, and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  afore- 
said. 

Fifth  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 

count  on  &  ^^  {yenue)  {same  as  last  count  as  far  asfj  and  then  proceed  asfoliows:] 
saMy  to      ^"^  ^^  re-deliver  the  same  to  the  said  plaintiff  when  he  the  said  defendant 
keep  goods  aliould  be  *  thereto  afterwards  requested.     And  although  the  said  defendant 
Hver'^m  ''^*''  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  requested  by  the  said 
on  request  plaintiff  Xo  re-deliver  the  said   last-mentioned  goods  and  chattels,  to  the  said 
f  *855  J  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid,  yet  the  said  defendant  not  regard- 
ing his  said  promise  and  undertaking,  did  not  nor  would  at  the  time  when 
he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards,  re-deliver  the 
said  last-mentioned  goods  and  chattels,  or  any  of  them  or  any  part  thereof  to 
the  said  plaintiff,  but  he  so  to  do  hath  hitherto,  wholly  neglected  and  reft'sed, 
and  still  doth  neglect  and  refuse,  to  wit,  at,  &c  {vefiue)  aforesaid. — [Add 
cminis  for  money  had  and  received^  and  the  accotini  stated,  if  there  be 
any  reason  to  apprehend  that  the  defendant  may  have  received  the  value 
of  the  ffoods.] 


AGA1K8T  A  XXXH.  AGAINST  A  FARRIER. 

FARRIER. 

fiimer  for  ^^^  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  kc.  {day  ofre^ 
badly  shoe-  talner^  or  about  it)  at,  &c.  (ventte)  at  the  special  instance  and  request  of  the 
1^  plain-  gj^jj  defendant,  retained  and  employed  the  said  defendant  (he  the  said  defend- 
liorse  (y).  ^^^  ^^^^  ^^^  there  being  a  farrier )  in  the  way  of  his  said  business  of  a  fiu*- 
rier,  to  shoe  a  certain  horse  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  £ — ;  and  in  consideration  thereof,  and  also  in  consideration  of  cer- 
tain reasonable  reward  to  the  said  defendant  in  that  behalf,  he  the  said  defend- 
ant then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  at,  kc.  {venue) 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
to  shoe  the  said  horse  in  a  skilful,  careful,  and  proper  manner ;  and  although 
the  said  defendant  then  and  there  had  and  received  the  said  horse  for  the  par- 
pose  aforesaid,  and  shoed  the  same,  yet  the  said  defendant  not  regarding  his 
said  promise  and  undertaking,  but  contriving  and  intending  to  injure  the  said 
^  plaintiff  in  this  behalf,  did  not  nor  would  shoe  the  said  horse  in  a  skilfal, 
careful,  and  proper  manner,  but  wholly  neglected  so  to  do ;  and  on  the  coeh 
trary  thereof,  he  the  said  defendant,  after  the  making  of  his  said  promise  and 
undertaking,  to  wit,  on  the  day  and  vear  aforesaid,  at,  &;c.  {venue)  aforesaid, 
so  unskilfully,  carelessly,  negligently,  and  improperly  shoed  the  said  honei 
that  by  and  through  the  mere  unskilfullness,  carelessness,  and  improper  ooih 
duct  of  the  said  defendant  in  this  behalf,  the  near  foot  before  of  the  said  hons 
was  then  and  there  pricked  and  wounded ;  and  the  said  defendant  then  ara 
there  put  and  placed  too  narrow  a  shoe  on  the  said  horse,  and  thereby  and 

(y)  This  aistion  is  tmnded  <m  the  impHed     Sannd.  812»  n.  2.— 1  Hea.  Bla.  16a~7  T.  1 
eontract,  that  evenr  workman,  &c  undertak-     171, — 5  T.  R.  160. 
ing  any  work,  will  perform  it  properly.     1 
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odierwise  so  improperly  ahoed  the  said  horse,  that  by  means  of  the  said  sev-  ^<^^ii^>t  ▲ 

enl  premises  the  said  horse  thea  and  there  became  and  was  lamed  and  hurt,     -^^^'^ 

tod  80  remained  and  continued  for  a  long  space  of  time,  to  wit,  from  thcncd 

biiherto,  during  all  which  time  the  said  plaintiff  thereby  lost  and  was  deprived 

of  the  use  and  benefit  of  his  said  horse,  and  also  thereby,  he  the  said  plaintiff 

was  forced  and  obliged  to  and  did  necessarily  lay  out  and  expend  a. large  sum 

of  mooey,  to  wit,  the  sum  of  <£ — ,  in  and  about  the  endeavoring  to  heal  and 

care  the  said  horse,  and  the  said  horse,  was  and  is  by  means  of  the  said  premises 

greatlj  damaged  and  deteriorated  in  value,  to  wit,  at,  &c.  {venue )  aforesaid. 

[Add  one  or  mare  special  counts  less  particulcw,  and  adapted  to  the  nature 

of  the  case  stating  the  injury  more  generaliy. 


*XXXin.  AGAINST  CARRIERS  BY  LAND. 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  makiu  > 
01  hb  said  promise  and  undertaking  hereinafter  next  mentioned,  was  a  com- 
mon carrier  of  goods  and  chattels  for  hire,  in  and  by  a  eertain  wagon,  {or 

"eoach  ")  from  a  certain  place,  to  wit,  from to  a  certain  otlier  place, 

♦to  wit,  to (6),  to  wit,  at,   &c.  (venue^.      And  the  said  defendant 

bemg  such  carrier  as  aforesaid,  the  said  plaintiff  heretofore,  to  wit,  on,  &c. 
[,dag  of  delivery  or  about  it)  at,  &c,  {venue)  aforesaid,  at  the  special  in- 
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Against  a 
carrier  hj 
Und,  for 
tho  iosft  of 
goods  ((i). 

L  ♦857  J 


(c)  See  other  forms,  Morg.  181.  PI.  A.  67, 
6S,  248,  and  other  modem  forms,  and  notes, 
piak,  S59  to  865,  and  forms  in  Case,  post,  651. 
(nd  tliestat  11  G.  4.  and  1.  W.  4.  e.  68,  and 
Wmqs,!  ChH.  Gen.  Prac  486  to 494;  Owen 
aBora^  2  Crom.  &  Mees.  853;  6  Car.  k  P. 


Ihe  action  riioald  be  brought  m  the  name  of 
tbeottsgnee  of  the  goods,  when  they  are  sent 
ithBiisk,  as  is  most  usual,  and  not  in  the 
MBK  of  the  consignor.  8  T.  R.  880.~Bul. 
I.  P.  W.— «  P.  Wma.  If6.— 8  B.  &  P.  682.— 
Stead.  47  h  Cowp.  295.-8  T.  R.  469— 
Hois.  Free  131.  But  if  the  consignee  had  no 
pvperty  in  the  goods  at  the  time  of  deliTery 
te  the  esnier,  the  consignor  should  sae.  Id.— 
IBw4A.277. 

As  to  whom  are  common  carriers,  and  of 
Abt  labilitieB  and  rights  in  general,  see  Jer- 
i^^s  Iaw  of  Carriers. — 8  Chit  Com.  Law, 
tt»t»  884.— Selw.  N.  P.  tit  Carrier.— Chit 
JBL  on  Coot  (2d  ed.  880  to  393;  and  see  1 
cut  Gen.  Pract  486  to  494;  and  see  1  W.  4, 
att,  and  esses  thereon,  nf.) 

fkt  action  against  a  carrier  may  be  either 
ktmutptU  or  cote  5  Mod.  92.-2  Salk.  440. 
(1).  The  Utter  Ibrm  of  action  is  preferable, 
a  ftere  be  any  doidyt  as  to  the  ddbnoant's  hara 
^a  paitner,  because  in  an  action  on  the  case 
^  joinder  of  too  manj  defendants  will  not 
P^Bdice,  nor  can  the  defendant  plead  in 
Memeni,  the  ncm-joinder  of  his  ce-partoers, 
8£Mt,  B2^2  Chit.  Bep.  1—8  B,  &  B.  64— 
iX.  B.  Moore,  141—9  Price,  408;  but  in  such 
<Me  the  defendants  must  be  sued  as  if  their  li- 
■faffity  was  feunded  on  the  custom  of  the  realm. 


and  not  en  a  contract  6  J.  B.  Moore,  54. — 
2  New  Rep.  345,  454.-12  East,  94. 

With  respect  to  the  declaration,  it  does  not 
appear  to  be  necessary  to  commence  with  an 
inducement  of  the  defendant's  being  a  common 
carrier,  or  of  the  nature  of  the  conveyance,  but 
the  doclamtion  will  suffice  if  it  merely  state  the 
deliTcry  to  the  defendant  of  the  goods,  &c.  to  be 
carried  ftx>m,  &c.  to^  &c.  and  his  undertaking  to 
carry  accordingly,  &c.  IWils.  iSl ;  Bac.  Ab.  tit 
**  Carrier 9**  A. — ^Com.  Dig.  Action  on  Cast 
fer  Negligence.  But  as  we  have  just  seen,  in 
an  action  on  the  can  to  avoid  the  plea  of  non- 
joinder, this  doctrine  does  not  hold.  The  dec- 
laration may  be  on  an  executed  consideration, 
in  Consideration  of  plaintiff  having  delivered 
the  goods.  7  J.  B.  Moore,  *i!88.  If  the  oaiw 
rier  excepts  his  liability  from  loss  occasioned 
by  fire  or  robbery,  &c.  it  must  be  so  stated  in 
the  declaration,  8  D.  ft  R.211.— 2  B.  ft  C.  20. 
S.  C.  So  if  the  carrier  gives  a  notice  that  he 
will  not  pfly  any  thing  for  loss  of  goods  which 
exceed  5/.  in  value,  the  exception  must  be  set 
out  in  the  declaration;  but  if  the  notice  be  that 
he  will  not  pay  more  than  bl.  fer  the  loss  of 
any  goods,  such  exception  need  not  be  noticed. 
8D.  &R.21'2.    See  6  East,  564,  569. 

(b)  Under  aa  averment  that  the  coach  went 
••  from  —  to  ,**  without  the  videlicets, 
laid  as  above,  a  variance  in  the  description  of 
either  place  would  be  had.  2  Stark,  886. — 5 
Taant  789.  London,  in  common  parlance, 
m^aos  Westminster,  ftc.  and  what  no  variance 
on  tliat  account,  see  1  M.  ft  P.  785.  It  would, 
it  should  seem,  suffice  to  state  merely  the  place 
to  which  the  goods  were  to  be  conveyed. 


(1)  Bank  of  Orange  v  Brown,  8  Wend.  168i 


86T  DBCLARATXOKS  tS  ASSUMPSIT. 

AOArNST   stance  and  request  of  the  said  defendant,  caused  to  be  delivered  to  Ao  sul 
gy'^^  defendant,  so  being  such  carrier  aa  aforesaid,  at,  &c.  (^venue)  aforesaid,  cer- 
tain goods  and  chattels,  to  T^it,  &;c.  [describe  them  minutely  or  as  in  trover\ 
(c)  of  the  said  plaintiff,  of  great  value,  to  wit,  of — /.  of  lawful  money  of 
Great  Britain,  to  be  taken  care  of,  and  safely  and  securely  carried  and  con- 
veyed by  the  said  defendant,  as  snch  carrier  as  aforesaid,  in  and  by  the  said 
wagon  (or  ''coach")  from,  &c.  aforesaid,  to,  Ac.  aforesaid  (or  merely  say 
to,  aforesfkid,  omitting  the  place  from  whence  they  irere  to  be  carriea)  a&d 
there,  to  wit,  at,  &c.  aforesaid,  to  be  safely  and  securelv  delivered  by  the  said 
defendant  for  the  said  plaintiff;  and  in  consideration  thereof,  and  of  certain 
reward  (d)  to  the  said  defendant  in  that  behalf,  he  the  said  defendant  being; 
such  carrier  as  aforesaid,  then  and  there,  to  wit,  on  the  day  and  year  afore-- 
said,  at,  &c.  (venue)  aforesaid,  undertook,  and  finithfully  promised  the  said, 
plaintiff  to  take  care  of  the  said  goods  and  chattels,  and  safely  and  securely 
to  carry  and  convey  the  te.me  in  and  by  the  said  wagon,  {or  ''  coach  ")  from, 
&c.  aforesaid,  to,  &;c.  aforesaid,  (or  to,  &c.  aforesaid,)  and  there,  to  wit,  at,: 
&c.  aforesaid,  safely  and  securely  to  deliver  the  same  for  the  said  plaintiSl 
And  although  the  said  defendant,  as  such  carrier  as  aforesaid,  then  and  thei^j 
had  and  received  the  said  goods  and  chattels  for  the  purpose  aforesaid,  yet 
said  defendant  not  regarding  his  duty  as  such  carrier,  nor  his  said  p 
and  undertaking  so  made  as  aforesaid,  but  contriving  and  fraudulently  intend 
ing,  craftily  and  subtlv,  to  deceive  and  injure  the  said  plaintiff  in  this  behalf, 
hath  not  taken  care  of  the  said  g6ods  and  chattels,  or  safely  or  securely  ear 
[  *858  ]  ^5^  o'"  conveyed  the  *8ame  from,  fto.  aforesaid,  to,  &c.  aforesaid,  (or  to,  4c 
aforesaid)  nor  hath  there,  to  wit,  at,  &c.  aforesaid,  safely  or  securely  deli 
ered  the  same  for  the  said  plaintiff;  but  on  the  contrary  thereof,  he  the 
defendant  being  snch  carrier  as  aforesaid,  so  carelessly  and  negligently 
haved  and  conducted  himself  (e),  and  with  respect  to  the  said  goods  and  ch 
tela  aforesaid,  that  by  and  through  the  mere  carelessness,  negligence, 
improper  conduct  of  the  said  defendant  and  his  servants  in  this  behalf, 
said  goods  and  chattels  being  of  the  value  aforesaid,  afterwards,  to  wit, 
day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  became  and  were  wholl; 
Second       lost  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid.    And  whereas 
count,  for   afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforei 
^ff^'^  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  request 
a  reason,    the  said  defendant,  had  then  and  there  caused  to  be  delivered  to  tbe  said 
able  time,   fondant  divers  other  goods  and  chattels,  to  wit,  goods  and  chattels  of  the 
number,  quantitv,  qmdity,  description,  and  value,  as  those  in  tbe  said 
count  mentionea  of  the  said  plaintiff,  to  be  taken  care  of,  and  safelj  and 
curely  carried  and  conveyed  by  the  said  defendant  to,  kc.  aforesaid,  and  th 
to  wit,  at,  ko,  aforesaid,  to  be  delivered  by  the  said  defendant  for  the 
plaintiff,  for  certain  reward  to  the  said  defendant  in  that  behalf,  he  the 
defendant  undertook,  and  then  and  there  faithfullj  promised  the  said  plain 
to  take  care  of  the  said  last-^mentioncd  goods  and  cnattels,  and  safelj  and 
ourely  to  carry  and  convey  the  same  to,  kc.  aforesaid,  and  there,  to  wit, 
&c.  aforesaid,  to  deliver  the  same  for  the  said  plaintiff  in  a  reasonable 
then  next  following.     And  although  the  said  defendant  then  and  there 
and  received  the  sa^  last-mentioned  goods  and  chattels  for  the  purpose  a 

(e)  An  exact  dewr^tion  b  not  material    2  46&— 2  Ld.  Bajm.  llfi. 

fiaond.  74  a.  (e)  Thia  is  a  Buffident  aTerment  to  admii 

(<f)  This  is  sufficient  without  showing  what  proof  of  citMi  BMdigenoe.    2  J.  B.  Mooce,  1( 

reward.     18  East,  114,  n.  a,— 2  New  Bep.  ^^ 
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rnU,  and  althoagh  a  reasonable  time  for  ike  carriage,  conTe^nee,  and  de- 

liverj  thereof  as  aforesaid,  hath  long  since  elapsed,  yet  the  said  defendant 

DOt  regarding  his  said  last-mentioned  promise  and  undertaking,  but  contriv- 

iogaiid  intending  to  injure  and  defraud  the  said  plaintiff  in  this  respect,  did 

sot  nor  would,  within  such  reasonable  time  as  aforesaid,  or  at  any  time  after- 

vaida,  although  often  requested  so  to  do.  safely  anH  securely  carry  and  con-*     ^ 

vey  the  said  last-mentioned  goods  and  chattels  to,  &c.  aforesaid,  nor  there^  to 

wit,  at,  &ic.  ^V'aforesaid,  deliver  the  same  for  the  said  plaintiff,  but  hath  hither-  r  ^359  1 

to  wholly  neglected  and  reftised  so  to  do,  whereby  the  said  last-mentioned 

goods  and  chattels,  being  of  the  yalue  aforesaid,  have  been  and  are  wholly 

lost  to  the  said  plaintiff,  to  wit,  ftc.  {venue)  aforesaid. — [Ad4  a  general  cmnit 

far  not  taking  proper  care  of  the  goods,  as  ante,  Z4t2.-^A<id  counts  for 

money  had  and  received^  and  upon  an  account  stated.] 


Against  a 
coach- 
owner  for 
not  carry- 
ing a  pa»> 
8enger(/), 


F<Nr  that  whereas  tbe  said  defendant,  before  and  at  the  time  of  the  making 
of  his  promise  and  undertaking,  hereinafter  next  mentioned,  was  the  owner 
sad  proprietor  of  a  certain  coaeh  or  carriage  going  and  passing  from  a  certain 

phee,  to  wit,  from to  a  certain  other  place,  to  wit,  to {g)  for  the 

carriage  and  conveyance  therein  of  passengers,  and  their  luggage,  for  certain 
liaaonable  hire  and  reward  (A)  to  wit.  at,  &c.  {venue).  And  diereupon, 
iieretofore,  to  wit,  on,  Ac.  {the  day  of  journey  or  about  it),  at,  &c.  {venue) 
sibreflaid,  in  consideration  that  the  said  plaintifi^  at  the  special  instance  and 
nqaest  of  the  said  defendant,  would  take  and  engage  a  place  or  seat  in  the 
oeaek  or  carriage  of  ihe  said  defendant,  to  be  carried  and  conveyed  therein, 

•s  a  passenger,  from  a  certain  place,  to  wit,  from to  a  certain  other 

piaoe,  to  wit,  to aforesaid,  together  with  bis  luggage,  to  be  carried  and 

ooHTeyed  by  the  said  coach,  from  the  said  place  called to  the  said  place 

called at  and  for  certain  reasonable  hire  or  reward,  to  be  therefor  paid 

V7  the  said  plaintiff  to  the  said  defendant  in  that  behalf,  he  the  said  defend- 
i&t  then  and  there  undertook  and  &ithfully  promised  the  said  plaintiff  to  car- 

iand  convey  the  said  plaintiff,  together  with  his  said  "V^luggage,  in  and  by  [  ^860  J 
said  coach  or  carriage,  from  ■  aforesaid  to  ■■  '■  aforesaid.  And  the 
lud  plaintiff  in  fiict  saith,  that  although  he,  confiding  in  tbe  said  promise  and 
aadertaking  of  the  said  defendairt,  did  afterwards,  to  wit,  on  the  dbiy  and  yea,r 
aftresaid,  at,  &c,  {venue)  aforesud,  take  and  engage  a  place  or  seat  in  the 
oM  eoach  or  carriage,  to  be  carried  and  conveyed,  together  with  hifi  said  lug* 

gfjb,  in  and  by  the  said  cOaicb  oi*  carriage,  from  — ^  afeiresaid  to afore- 

m.  And  although  ihe  said  plaintiff,  m)ftn  the  time  of  making  the  said  pro*^ 
aae  and  undertaking  of  the  said  defendant  was  ready  and  willmg,  and  on 
die  day  and  year  aforesaid,  to  wit,  at,  &q.  {venue)  aforesaid,  was  ready,  to 

lit,  at  the  said  place  called to  be  carried  and  conveyed,  together  with 

Us  said  luggage,  in  or  by  the  liaid  coach  or  carriage,  from  thence,  to  ■ 
Atesaid,  and  the  sud  plaintiff  then  and  there  requested  the  said  defendant 


(/)  Tins  ooant  is  founded  on  the  uadertek- 
^g  impiied  by  the  plaintiff  'a  having  taken  a 
Hbee.  See  a  Ibrm  in  caae,  post,  654,  Where 
a  pema  engaging  a  place  in  a  vtage,  pajs 
vMy  the  deposit,  tbe  proprietoir  may  pat  in 
— Ahgr  person,  if  Che  party  be  not  aft  the 
cdad  at  the  appointed  time,  1  Esp.  Rep.  27 ; 
kai  where  tbe  whole  fare  19  paid,  the  seat  must 
l*he|t  open  during  the  whole  of  the  jonrney, 
*4.  ibid.  If  no  pUce  hare  been  taken,  and 
the  dfftndwit  rtSam  to  ^any  tbe  plsteUf  of 


Ufl  logg^^t  having  room  fbr  that  pnrpoM, 
the  declaration  should  be  in  ease.  Which  ac- 
tion is  sustainable,  B.  N.  P.  70;  2  Show,  827, 
1  Show,  106;  Dyer,  168;  8  Co.  82;  1  Saund. 
81«,  n.  e.;  6  T.  R.  149;  Ld.  iU(jrm.  652«  654 
See  a  fbrm  in  ease,  post,  654,  fi>r  the  lees  of  a 
parcel,  which  defbidant  engaged  to  carry  with 
a  passenger. 

iff)  Am  to  thisavennentt  lee  ante»  867»  a. 

(h)  2  New  Rep.  468. 


880  dsolakahons  in  abbumpsit. 

AOAiMtT  to  carry  and  convey  the  said  plaintifi^  together  with  his  said  luggage,  in  or  ly 
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the  said  coach  or  carriage,  from aforesaid  to aforesaid ;  yet  the 

said  defendant  not  regarSng  his  said  promise  and  undertaking,  but  contnTiog 

and  intending  to  injure  and  defraud  the  said  plaintiff  in  this  behalf,  did  not 

nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  other  time,  cany 

«>  or  convey  the  said  plaintiff,'  together  with  his  said  luggage,  or  otherwise,  m 

or  by  the  said  coach  or  carriage  from  the  said  place  called to  the  said 

place  called but  then  and  there  whollv  neglected  and  refused  so  to  do, 

to  wit,  at,  &c.  {'venue)  aforesaid,  whereby  he  the  said  plaintiff  was  then  and 
there  forced  and  obliged  to  procure  another  conveyance,  to,  &c.  aforesaid,  and 
was  thereby  also  put  to  great  trouble  and  inconvenience,  and  to  great  expeuae 
of  his  monies,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — 
and  was  and  is  by  means  of  the  premises  otherwise  greatly  injured  and  dam- 
nified, to  wit,  at,  &c.  {venue)  aforesaid — [State  any  special  damage  which 
the  plaintiff  may  have  sustained,  and  add  a  cmmt  or  cowits^  omittbig  the 
inducement  or  statement^  that  the  def aidant  uhms  awfier  of  the  coach,  and 
what  relates  to  the  luggage,  and  not  stating  where  the  plaintiff  was  to  start 
from^  also  the  money  counts^  and  (Recount  stated^  and  breadi.^ 

Against  the  for  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making 
staffed  ^  ^  of  his  promise  and  undertaking  hereinafter  next  mentioned,  was  the  owner  and 
ooach  (bj    proprietor  of  a  certain  coach,  going  and  travelling  from  a  certain  place,  to  wit, 

*  P®"o^     a  place  called to  a  oertain  other  place,  to  wit,  a  place  called for  the 

^^iged  a  o^^riage  and  conveyance  of  passengers  therein  for  hire  and  reward  to  the  said 
place)  for  defendant  in  that  behalf,  to  wit,  at,  &c.  (venue)  and  thereupon,  heretofore,  to 
takiDg  yffii^  Qn^  ^^  i^t,  &c.  {venue)  in  consideration  that  the  said  plaintiff,  at  the  special 
sen^era^  instance  and  request  of  the  said  defendant,  would  take  and  engage  a  place  in  the 

than  law-   Said  coach,  to  be  carried  and  conveyed  therein  from  the  said  place  called 

ful,  wher^  to  the  said  place  called at  and  for  certain  reasonable  reward,  to  be  there- 

wM^  pre^^^  for  paid  by  the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant  undor- 
Tented        took,  and  then  and  there  fiuthfully  promised  the  said  plaintiff  to  carry  and  con- 

^^  pro-   yej  the  said  plaintiff  in  and  by  the  said  ooach,  from  Uie  said  place  called 

hia  knS-^'^  to  the  said  place  called and  not  to  put  or  suffer,  or  permit  to  be  put  in- 

nej,  and  tO;the  said  coach,  more  than  [six]  persons,  including  the  said  plaintiff,  chil- 
incurred  ^x&dl  in  lap  excepted.  And  the  said  plaintiff  in  feet  saith,  that  he,  oon- 
penc^(o'  ^^^°S  ^^  ^®  ^^  promise  and  undertaking  of  the  said  defendant  after- 
r  iit2Q\  1  wards,  to  wit  on  the  day  and  year  aforesaid,  at,  fta  (venue)  did  take  and  en 
^  '  gage  the  said  plaee,  as  an  inside  passenger,  in  and  by  the  said  coach,  to 

be  carried  and  oonveyed  therein  from aforesaid  to aforesaid  ;  and 

although  the  said  plaintiff  waA  then  and  there  ready  and  willing  to  go  and  pro- 
ceed as  a  passenger  in  and  by  the  said  coach  from aforesaid  to afore« 

said,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  <&c.  (veiitie) 
paid  to  the  said  defendant  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  the 
the  same  being  (or  part  of)  a  reasonable  reward  to  the  said  defendant  for  the 
carriage  and  conveyance  of  the  said  plaintiff  as  aforesaid,  (and  was  then  and 
there  ready  and  willingj  to  pay  him  the  residue  of  such  reward)  whereof  thft 
said  defendant  then  and  there  had  notice  ;  yet  the  said  defendant  not  regard* 
ing  his  said  promise  and  undertaking,  but  contriving  and  fraudulently  intend* 
irig  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf 
then  and  diere  wrongfully  and  unjustly  put  and  suffered,  and  permitted  to  be 
put  more  than  [six]  to  wit,  seven  persons,  none  thereof  being  children,  into  the 

({)  See 46 Geo.  So.  186;  9  Geo. 4.  a  49';  4 Esp.  Bep.  259 and  post,  864. 
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aaid  coach,  jontrary  to  his  said  promise  and  undertaking  so  hy  him  in  that  ber  -^oAwtt 
Uf  made  as  aforesaid,  and  by  reason  thereof  there  was  not  convenient  and  suf-  j^  j^^,j 
fident  room  in  the  inside  of  the  said  coach  for  the  "^^said  plaintiff  to  be  carried 

and  conveyed  therein,  from aforesaid  to aforesaid,  and  thereby  the 

mi  plaintiif  was  hindered  and  prevented  from  going  and  proceeding  as  such 

passenger  as  aforesaid,  in  and  by  the  said  coach,  from aforesaid  to 

aforesaid,  and  was  thereby  then  and  there  forced  and  obliged,  and  did  then  and 
there  necessarily  pay,  lay  out,  and  expend  a  large  sum  of  money,  to  wit,  the 
sum  of  <£ —  in  and  about  his  necessary  maintenance  and  disbursements,  until  he 
the  said  plaintiff  could  procure  another  conveyance  from  — —  aforesaid  to 

—  aforesaid,  and  in  and  about  the  taking  of  the  said  journey  from to 

aforesaid.     And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  Secood 

aforesaid,  at,  &c.  (vemie)  in  consideration  that  the  said  plaintiff  at  the  like  provkiing 
apeeial  instance  and  request  of  the  said  defendant,  had  then  and  there  taken  sufficient 
and  engaged  an  inside  place  in  a  certain  other  coach,  to  be  conveyed  as  ii  pas-  rw™  for 

Benger  therein,  to aforesaid,  at  and  for  certain  reasonable  reward  there-  ^ 

toforc  paid  by  the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  that  he  the 
said  defendant  would  carry  and  convey  the  said  plaintiff  in  and  by  the  said  last 
meDtioned  coach  to aforesaid,  and  that  he,  the  said  defendant  would  pro- 
Tide  the  said  plaintiff  as  such  passenger  *as  aforesaid,  convenient  and  sufficient  [  '*^362  ] 
room  in  the  inside  of  the  said  last-mentioned  coach,  in  and  during  the  last- 
mentioned  journey;  and  although  the  said  plaintiff,  confiding  in  the  said 
last-mentioned  promise  and  undertaking  of  the  said  defendant,  afterwards,  to 
wit,  on  the  day  and  ^ear  aforesaid,  at,  &c.  {yenne\  aforesaid,  was  ready 
and  willing  to  be  carried  and  conveyed  as  last  aforesaid,  whereof  the  said  de- 
fendant then  and  there  had  notice ;  yet  the  said  defendant  not  regarding  his 
eaid  last-mentioned  promise  and  undertaking,  but  contriving  and  fraudulently 
intending  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in  this 
behalf,  did  not  nor  would  provide  the  said  plaintiff  convenient  and  sufficient 
room  in  the  inside  of  the  last-mentioned  coach,  but  then  and  there  wholly  re- 
fiised  and  neglected  so  to  do,  to  wit,  Jbc.  {venue)  aforesaid. 

For  that  whereas  the  said  defendants,  before  and  at  the  time  of  the  making  ^&^^ 
of  thehr  promise  and  undertaking  hereinafter  next  mentioned,  were  the  own-  prfetoraTof 

a  stage- 

(ii)  See  other  ibrms,  ante,  855,  Morg.  Prao.  D.  &  R.  255. — 5  Esp.  278.    The  proprietor  of  coach,  for 

181.     PL    A.  86,  68,  248. — 2  Wentw.   240,  a  stage  coach  is  answerable  for  the  safety  of  negrgcnce 

%L    See    ibrm  in    Cote  poet,  647.    Co^sh  bis  paasengers,  till  the  coach  arriTes  at  its  uvu-  ^^  over- 

tners  liable  for  accidents  occasioned  bj  over-  al  place  of  destination;  and  if  they  are  pass-  turning  it, 

bsdiBg  coach.     46  Qeo.  8.  e.  186.  9  Geo.  4.  c  ing  through    any  place    that  is  dangeroup,  >vhereby 

4Ar-4  Esp.  Bep.  250.    The   proprieton  of  a  he  is  bound  to  warn  them  of  the  full  extent  of  the  plain- 

■til  coach  are  li&ble  Ibr  injuries  occasioned  by  their  danger,  1  Campb.    167.    If  the  driver  titf  's  arm, 

fte  ffiisoondaet  of  their  driver.    Peake,  Rep.  may  adopt  either  of  the  two  courses,  ohe  cf  was  bro- 

8U    Coach-owners  do  not  insure  the  persons  which  is  safe,  and  the  other  hasardous,  and  he  lun  (k). 

if  Iheir  passengers  against  accidental  injuries  selects  the  latter,  he  will  be  responsible  for 

art  attributable  to  n^ligenoe,  2  Campb.  81 —  damage  ensuing  thereby.     1  Stark.  42 -\     Tlie 

1  bp.   583.-5   Esp.    278  — 2  Eod    685—2  coachman  must  have  competent  skill,  and  must 

Wkp  821 — ^11  J.  B.  Moore,  158,  S.  C.    The  use  that  skin  with  diligence;  he  must  be  well. 

Inaking  down  or  overturning  of  the  coach,  is  acquainted   with  the  i^ad    he  undertakes  to 

frimm  facie  evidence  of  negUgenoe  on   the  drive;  he  must  be  provided  with  steady  horses, 

flBt  of  the  owner.  2  Campb.  79.     8o  where  a  coach  and  harness  of  sufficient  ■trf'ngth,  and 

ft  eoaeh  which    is  overknded  breaks    down,  properly  made,  also  with  lights  by  night    Per 

lis  ezeess  in  the  number  of  passengers  has  Best,  C.  J.    8  Bingh,  821  — 11  J.  B.  Moore, 

Iwa  hdd   to   be  con  lusiva   evidence  of  the  158,  S.  C.    The  coachman  is  always  to  blame 

•eeidcDt  haTing  arisen   firom  overkwding.  4  if    he  has  not  exercised  the  best  and  soundest 
fiip.  259.      As  to  the  law  of  the  road,  see  2      judgment  on  the  subject;  if  he  could  have  ex- 
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AOAivsT  era  and  proprietors  of  a  certain  stage  coach  or  carriage,  go'ng;  and  paitsing 
RT*LAKD.  ^^^™  *  certain  place,  to  wit,  from  [London],  to  a  certain  other  place,  to  irit^  to 
[Liverpool]  for  the  carriage  and  conveyance  thereby  of  passen  ^ers  for  .  er- 
tain  reasonable  hire  and  reward,  to  the  said  defendants  in  tliat  behalf,  to  wit, 
at,  &c.  {venue)  and  thereupon  heretofore,  to  wit,  on,  &c.  at,  &c,  {venue) 
aforesaid,  in  consideration  that  the  Siud  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendants,  would  take  and  engage  a  place  and  scat  in  the 
said  coach  of  the  said  defendants,  to  be  carried  and  conveyed  in  and  by  the 
said  coach  from  [London]  aforesaid,  to  [Liverpool]  aforesaid,  at  and  for  certain 
[  *868  ]  reasonable  hire  and  reward,  to  wit,  *the  sum  of  £ —  to  be  therefore  paid  by 
the  said  plaintiff  to  the  said  defendants  in  that  behalf,  they  the  said  defendants 
then  and  there  undertook,  and  faithfully  promised  the  said  plaintiff,  to  carry 
and  convey  the  said  plaintiff  in  or  by  the  said  coach,  from  [London]  aforesaid 
to  [Liverpool]  aforesaid  and  to  use  due  care,  and  diligence  in  and  about  so 
carrying  and  conveying  him  as  aforesaid.  And  the  said  phiintiff  in  fact 
saith,  that  he,  confiding  in  the  promise  and  undertaking,  of  the  said  defend- 
ants, did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (  venue) 
aforesaid,  take  and  engage  a  place  and  seat  in  the  said  coach,  to  be  carried  and 
conveyed  in  and  by  the  said  coach  from  [London]  aforesaid,  to  [Liverpool] 
aforesaid,  and  did  then  and  there  pay  to  the  said  defendants  the  sum  of  £ — 
the  same  being  a  reasonable  hire  or  reward  to  the  said  defendant  for  the  car- 
riage and  conveyance  of  the  said  plaintiff,  as  aforesaid.  And  although  the 
said  plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the  said  de- 
fendants, did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c. 
{vemie)  aforesaid,  become  and  was  such  passenger  in  and  by  the  said  coach, 
to  be  carried  and  conveyed  in  and  by  the  same  from  [London  ]  aforesaid  to 
[Liverpool  |  aforesaid,  yet  the  Scoid  defendants  not  regarding  their  said  prom- 
ise and  undertaking,  so  by  them  made  in  manner  and  form  aforesaid,  but  con- 
triving and  fraudulently  intending  craftily  and  subtly  to  deceive,  defraud,  and 
injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  use  due  and  proper 
care,  skill  and  diligence,  in  and  about  the  carrying  and  conveying  the  said 
plaintiff,  in  and  by  the  said  coach  from  [London]  aforesaid  to  [Liverpool]  afore- 
said, but  then  and  there  wholly  neglected  and  refused  so  to  do ;  and  on  the 
contrary  thereof,  so  carelessly,  improperly,  negligently,  and  unskilfully,  drove 
and  managed  the  said  coach,  that  aftierwards,  and  whilst  the  said  coach  was 
proceeding  from  [London]  aforesaid  to  [Liverpool]  aforesaid,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  (vent/e)  aforesaid,  by  and  through  the  mere 
carelessness,  negligence,  unskilfulness,  and  misconduct  of  the  said  defendants, 
the  said  coach  was  overturned,  by  mean^of  which  said  several  premises  the 
right  arm  (/)  of  the  said  plaintiff  became  and  was  fractured  and  broken,  and 
he  the  said  plaintiff,  was  then  and  there  in  other  respects  greatly  hurt,  bruis- 
[  *864  ]  ed  and  wounded,  and  *wa8  sick,  sore,  lame,  and  disordered,  and  so  remained 
and  continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all  which 
time  he  the  said  plaintiff  suffered  and  underwent  great  pain,  and  was  hinder- 
ed and  prevented  from  performing  and  transacting  his  necessary  affiiirs  and 
business,  by  him  during  that  time  to  be  performed  and  transacted  (m)  and 

ercised  a  better  judgment  tlian  be  did,  tbe  defkndant  is  liable;  but  it  must  appear  that  the 

owner  is  liable,  p«r  Kllenborough,  C.  J.  2  Stark,  leaping  was  a  prudent  precaution  for  tlie  par- 

29.    If  a  passenger  in  consequence  of  the  neg-  pose  of  self-preservation,  1  Stark.  493. 
ligenc«  of  the  defendant,  is  placed  in  such  a         (/)  Let  this  agree  generally  with- the  fiusts. 
situation  as  obliges  him  to  adopt  the  altema-         (m)  If  anj  o&er  special  damage  has  ariaen, 

tire  of  leaping  fh>m  the  coach,  or  remaining  at  here  state  it 
certain  peril,  and  he  leaps,  and  is  hurt,  thf 
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also  thereby  he  the  said  plaintiff  was  forced  and  obliged  to,  and  did  necessarily  aoaixst 
pay,  lay  out,  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of  iSlOO  of  by^lInu. 
lawful  money  of  Great  Britain,  in  and  about  endeavoring  to  be  cured  of  the 
bruises,  wounds,  sickness,  soreness,  lameness,  and  disorder  aforesaid,  occa- 
sioned as  aforesaid,  to  wit,  at,  {vefiue)  aforesaid.  And  whereas  also,  hereto-  ^^^^^^ 
fore,  to  wit;  on  the  day  and  year  aforesaid,  at,  Ac.  {venue)  aforesaid,  in  con-  mow  gene, 
sideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  nU. 
said  defendants,  had  then  and  there  taken  and  engaged  a  seat  and  place  by  a 
certain  other  coach,  to  be  carried  and  conveyed  thereby,  to,  &c.  aforesaid,  for 
certain  other  reasonable  hire  and  reward  to  the  said  defendants  in  that  behalf, 
they  the  said  defendants  then  and  there  undertook,  and  faithfully  promised 
the  said  plaintiff,  that  due  and  proper  care  should  be  observed  and  taken  in 
and  about  the  carrying  and  conveying  him  the  said  plaintiff,  as  such  passen- 
ger BH  aforesaid,  to,  &c.  aforesaid  and  although  the  said  plaintiff,  confiding  in 
the  said  last-mentioned  promise  and  undertaking  of  the  said  defendants,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {ve7iue)  aforesaid, 
did  become  such  passenger  by  the  last^mentioned  coach  as  aforesaid ;  yet  the 
said  defendants  not  regarding  their  said  last-mentioned  promise  and  undertak- 
ing, but  contriving  and  fraudulently  intending  craftily  and  subtly  to  deceive 
and  defraud  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  cause 
and  procure  due  and  proper  care  to  be  observed  and  taken  in  and  about  the  car- 
rying and  conveying  the  said  plaintiff  as  such  passenger  aforesaid,  to,  &c. 
aforesaid,  but  wholly  neglected  so  to  do ;  and  by  reason  of  the  careless  and 
improper  conduct  of  the  said  defendants  and  their  servants  in  that  behalf,  in 
and  about  the  driving,  conducting  and  management  of  the  said  last  mentioned 
coach,  one  of  the  arms  of  the  said  plaintiff  became  and  was  broken  and  frac- 
tured, and  the  said  plaintiff  was,  in  other  respects,  greatlv  hurt,  bruised,  and 
wounded,  and  became  and  was  ^sick,  sore,  and  disordered,  and  so  remained,  [  "^365  ] 
and  continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all  which  time 
he  the  said  plaintiff  thereby  suffered  and  underwent  great  pain,  torment,  and 
agony,  and  was  hindered  and  prevented  from  performing  and  transacting  his 
necessary  affairs  and  business,  by  him  during  that  time  to  be  performed,  and 
transacted ;  and  also  thereby  he  the  said  plaintiff  was  forced  and  obliged  to, 
and  did  necessarily  pay,  lay  out,  and  expend  another  large  sum  of  money,  to 
wit,  the  sum  of  <£100  of  like  lawful  money,  in  and  about  the  endeavoring  to 
be  cured  of  the  bruises,  wounds,  sickness,  soreness,  lameness,  and  disorder  last 
aforesaid,  so  occasioned  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid. — 
[^Counts  for  money  paid^  had  and  received^  account  stated^  and  breach,!^ 
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For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making  of  ^gajngtthe 
his  promise  and  .undertaking  hereinafter  next  mentioned,  was  the  master  and  cftpt&inofa 

ship,  on 

(n)   See  other    forms. — ^Wentw.   Index. —  tlie  ovner  or  the  master  of  the  ship,  Carth.  }»^.t)ill  of 

Morg.  131, 131,  136.— PI.  A.   147.   Lil.  Ent  58.— Abbott's  Shipping,  p^r  fofwrn  and  index,  }»"»»«»  «>« 

26,  and  other  modem  forms,  post;  Carth.  68. —  tit  "  Matter  and  Owners."    If  the  action  be  lo«  o' 

Bcp.  Temp.  Hardw.  196.— 5  East,  428.-8  B.  against  the  owner,  the  above  form  will  suffice,  go®*"  (^)- 

ft  A.  277. — See  note,  ante,  356.— See  also  6  J.  with  very  little  alteration.    In  coasting  voy- 

B.  Moore,   158,  415. — 7  J.  B.  Moore,  283.  ages,  frequently  there  is  no  bill  of  lading,  in 

Who  to  sue  under,  3  B.  &  A.  277. — 8  Campb.  which  case  a  part  of  the  description  of  the  con- 

820    The  action  may  be  brought  either  against  tract  will  be  omitted.     If  there  be  a  charter. 

Vol.  n.  •       86 
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AOAiKST    era  and  proprietors  of  a  certain  stage  coach  or  carriage,  go'ns^  and  passing 
rt^lI™  ^^^^  *  certain  place,  to  wit,  from  [London],  to  a  certain  other  place,  to  irit,  to 
[Liverpool]   for  the  carriage  and  conveyance  thereby  of  passengers  for .  er- 
tain  reasonable  hire  and  reward,  to  the  said  defendants  in  that  behalf,  to  wit, 
at,  &c.  {venue)  and  thereupon  heretofore,  to  wit,  on,  &c.  at,  &c,  {venue) 
aforesaid,  in  consideration  that  the  Siiid  plaintiff,  at  the  special  instance  ana 
request  of  the  said  defendants,  would  take  and  engage  a  place  and  seat  in  the 
said  coach  of  the  said  defendants,  to  be  carried  and  conveyed  in  and  by  the 
said  coach  from  [London]  aforesaid,  to  [Liverpool]  aforesaid,  at  and  for  certain 
[  *863  ]  reasonable  hire  and  reward,  to  wit,  *the  sum  of  £ —  to  be  therefore  paid  by 
the  said  plaintiff  to  the  said  defendants  in  that  behalf,  they  the  said  defendants 
then  and  there  undertook,  and  faithfully  promised  the  said  plaintiff,  to  carry 
and  convey  the  said  plaintiff  in  or  by  the  said  coach,  from  [London]  aforesaid 
to  [Liverpool]  aforesaid  and  to  use  due  care,  and  diligence  in  and  about  so 
carrying  and  conveying  him  as  aforesaid.     And  the   said  plaintiff  in  fact 
saith,  that  he,  confiding  in  the  promise  and  undertaking,  of  the  said  defend- 
ants, did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,   &c.  (  venue) 
aforesaid,  take  and  engage  a  place  and  seat  in  the  said  coach,  to  be  carried  and 
conveyed  in  and  by  the  said  couch  from   [London]   aforesaid,  to  [Liverpool] 
aforesaid,  and  did  then  and  there  pay  to  the  said  defendants  the  sum  of  £ — 
the  same  being  a  reasonable  hire  or  reward  to  the  said  defendant  for  the  car- 
riage and  conveyance  of  the  said  plaintiff,  as  aforesaid.     And  although  the 
said  plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the  said  de- 
fendants, did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c. 
{venue)  aforesaid,  become  and  was  such  passenger  in  and  by  the  said  coach, 
to  be  carried  and  conveyed  in  and  by  the  same  from  [London )  aforesaid  to 
[Liverpool  ]  aforesaid,  yet  the  said  defendants  not  regarding  their  said  prom- 
ise and  undertaking,  so  by  them  made  in  manner  and  form  aforesaid,  but  con- 
triving and  fraudulently  intending  craftily  and  subtly  to  deceive,  defraud,  and 
injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  use  due  and  proper 
care,  skill  and  diligence,  in  and  about  the  carrying  and  conveying  the  said 
plaintiff,  in  and  by  the  said  coach  from  [London]  aforesaid  to  [Liverpool]  afore- 
said, but  then  and  there  wholly  neglected  and  refused  so  to  do ;  and  on  the 
contrary  thereof,  so  carelessly,  improperly,  negligently,  and  unskilfully,  drove 
and  managed  the  said  coach,  that  afterwards,  and  whilst  the  said  coach  was 
proceeding  from  [London]  aforesaid  to  [Liverpool]  aforesaid,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  (vem/e)  aforesaid,  by  and  tlirough  the  mere 
carelessness,  negligence,  unskilfulness,  and  misconduct  of  the  said  defendants, 
the  said  coach  was  overturned,  by  mean^of  which  said  several  premises  the 
right  arm  (/)  of  the  said  plaintiff  became  and  was  fractured  and  broken,  and 
he  the  said  plaintiff,  was  then  and  there  in  other  respects  ffreatly  hurt,  bruis- 
[  *864  ]  ed  and  wounded,  and  "^was  sick,  sore,  lame,  and  disordered,  ana  so  remained 
and  continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all  which 
time  he  the  said  plaintiff  suflered  and  underwent  great  pain,  and  was  hinder- 
ed and  prevented  from  performing  and  transacting  his  necessary  aflSurs  and 
business,  by  him  during  that  time  to  be  performed  and  transacted  (in)  and 

eroised  a  better  judgment  than  he  did,  the  defendant  is  liable;  bnt  it  must  appear  tliattlit 

owner  is  liable,  per  Ellenborough,  C.  J.  2  Stark,  leaping  was  a  prudent  precaution  for  the  paf^ 

29.    If  a  passenger  in  consequence  of  the  neg-  pose  of  self-preaerYation,  1  Stark.  498. 
ligence  of  the  defendant,  is  placed  in  such  a         (/)  Let  this  agree  generally  with^the  fitda. 
otuation  as  obliges  him  to  adopt  the  altema-         (to)  If  anj  ouier  special  damage  has   — — 

tive  of  leaping  firom  the  coach,  or  remaining  at  here  state  it 
certain  peril,  and  he  leaps,  and  is  hurt,  the 
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iba  thereby  he  the  said  plaintiff  was  forced  and  obliged  to,  and  did  necessarily  ^^^^^^^ 
jMj,  lay  out,  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of  iElOO  of  ^y  i^^^^u. 
lawful  money  of  Great  Britain,  in  and  about  endeavoring  to  be  cured  of  the 
bniiaes,  wounds,  sickness,  soreness,  lameness,  and  disorder  aforesaid,  occa- 
8H»ed  as  aforesaid,  to  wit,  at,  {veiiue)  aforesaid.  And  whereas  also,  hereto-  ^^^^^^ 
fore,  to  wit;  on  the  day  and  year  aforesaid,  at,  &c,  {venue)  aforesaid,  in  con-  qjo^^  ^no- 
nderation  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  nU. 
said  defendants,  had  then  and  there  taken  and  engaged  a  seat  and  place  by  a 
certain  other  coach,  to  be  carried  and  conveyed  thereby,  to,  &c.  aforesaid,  for 
obtain  other  reasonable  hire  and  reward  to  the  said  defendants  in  that  behalf, 
they  the  said  defendants  then  and  there  undertook,  and  faithfully  promised 
the  iaid  plaintiff,  that  due  and  proper  care  should  be  observed  and  taken  in 
and  about  the  carrying  and  conveying  him  the  said  plaintiff,  as  such  passen- 
ger as  aforesaid,  to,  &c.  aforesaid  and  although  the  said  plaintiff,  confiding  in 
tbe  said  last-mentioned  promise  and  undertaking  of  the  said  defendants,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {veiiue)  aforesaid, 
did  become  such  passenger  by  tbe  last-mentioned  coach  as  aforesaid ;  yet  the 
said  defendants  not  regarding  their  said  last-mentioned  promise  and  undertak- 
ing, but  contriving  and  fraudulently  intending  craftily  and  subtly  to  deceive 
anddefiraud  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  cause 
aad  procure  due  and  proper  care  to  be  observed  and  taken  in  and  about  the  car- 
lying  and  conveying  the  said  plaintiff  as  such  passenger  aforesaid,  to,  &c. 
foresaid,  but  wholly  neglected  so  to  do ;  and  by  reason  of  the  careless  and 
iiD|m)per  conduct  of  the  said  defendants  and  their  servants  in  that  behalf,  in 
and  about  the  driving,  conducting  and  management  of  the  said  last  mentioned 
coach,  one  of  the  arms  of  the  said  plaintiff  became  and  was  broken  and  frac- 
tured, and  the  said  plaintiff  was,  in  other  respects,  greatly  hurt,  bruised,  and 
voonded,  and  became  and  was  ^sick,  sore,  and  disordered,  and  so  remained,  [  "^365  ] 
and  continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all  which  time 
he  the  said  plaintiff  thereby  suffered  and  underwent  great  pain,  torment,  and 
agoay,  and  was  hindered  and  prevented  from  performing  and  transacting  his 
necessary  aSurs  and  business,  by  him  during  that  time  to  be  performed,  and 
transacted ;  and  also  thereby  he  the  said  plaintiff  was  forced  and  obliged  to, 
and  did  necessarily  pay,  lay  out,  and  expend  another  large  sum  of  money,  to 
wit,  the  sum  of  <£100  of  like  lawful  money,  in  and  about  the  endeavoring  to 
be  cored  of  the  bruises,  wounds,  sickness,  ^reness,  lameness,  and  disorder  last 
afitresaid,  so  occasioned  as  aforesaid,  to  wit,  at,  &c.  {ventie)  aforesaid. — 
[Counis  for  money  paid^  had  and  received^  account  stated^  ajid  breachJ] 
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CABRIEB8 

Por  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  making  of  Against  the 
Ua  promiae  and  undertaking  hereinafter  next  mentioned,  was  the  master  and  capt&inofa 

Bhip,  on 

(«)  See  other    fbrms. — ^Wentw.   Index. —  the  ovner  or  the  master  of  the  ship,  Carth.  h^s  biU  of 

Morg.  131, 131,  136.— PI.  A.  147.   Lil.  Ent  68.— Abbott's  Shipping,  jp<»r /o/«m  and  index,  ;»"»'»«»  «>» 

%y  and  other  modem  forms,  poet;  Carth.  68.—  tit  "  Masltr  and  Ownen,**    If  the  action  be  low  of 

Hep.  Temp.  Hardw.  106.— 6  East,  42^—3  B.  against  the  owner,  the  above  form  will  suffice,  goods  (n). 

k  A.  277. — See  note,  ante,  866.— See  also  6  J.  with  very  little  alteration.    In  coasting  voy- 

Bw  Moore,   158,  415. — 7  J.  B.  Moore,   283.  agee,  freqnently  there  is  no  bill  of  lading,  in 

Who  to  aoe  under,  3  B.  &  A.  277.-3  Campb.  whioh  caae  a  part  of  the  description  of  the  oon- 

tSO   The  action  may  be  brought  either  against  tract  will  be  omitted.     If  there  be  a  charter- 

Vou  IL  •       86 
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AGAINST   commander  of  a  certain  ship  or  vessel  called  the ,  then  in  [the  river 

Bv  wATtR.  Thames,]  and  bound  from  thence  to  [Liverpool,  in  the  county  of  Lancaster,] 
to  wit,  at,  fee.  {venue)  And  thereupon  the  said  plaintiff  heretofore,  to  wit. 
on,  <fec.  {the  date  of  the  bill  of  lading;  or  about  it,)  in  the  river  Thames 
aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  at  the  special  instance  and  request 
of  the  said  defendant  {let  the  follotimtg  averment  agree  with  the  bill  of  lad- 
[  *36G  ]  ifig)  caused  to  be  shipped  *loaded  in  and  on  board  of  the  said  ship  or  vessel, 
whereof  the  said  defendant  then  was  such  master  or  commander  as  aforesaid, 
divers  goods  and  merchandize,  to  wit, ,  then  in  good  order  and  well-con- 
ditioned, {these  latter  words  are  to  be  omitted,  if  not  in  the  bill  of  ladiug) 
of  great  value,  to  wit,  of  the  value  of  £ —  to  be  taken  care  of  and  safely  and 
securely  carried  and  conveyed  by  the  said  defendant  as  such  master  and  com- 
mander as  aforesaid,  in  and  on  board  of  the  said  ship  or  vessel,  from  [the  river 
Thames]  aforesaid,  to  [Liverpool]  aforesaid,  and  there,  to  wit,  at  [Liverpool] 
aforesaid  to  be  safely  and  securely  delivered  in  the  like  good  order  and  well 
conditioned  for  the  said  plaintiff,  (the  danger  of  the  seas  only  excepted)  (o) : 
and  in  consideration  thereof,  and  of  certain  freight  and  reward  to  the  said  de- 
fendant in  that  behalf,  he  the  said  defendant  then  and  there  undertook,  tind 
foithfully  promised  the  said  plaintiff,  to  take  care  of,  and  safely  and  securely 
carry  and  convey,  and  deliver  the  said  goods  and  merchandize  as  aforesaid, 
(the  danger  of  the  seas  only  excepted.)  and  although  the  said  defendant  so 
being  such  master  of  the  said  ship  or  vessel  as  aforesaid,  then  and  there  had 
and  received  the  said  goods  and  merchandize,  to  be  carried,  conveyed,  and  de- 
livered as  aforesaid,  and  although  a  reasonable  time  for  the  carrying,  convey- 
ing, and  delivering  of  the  said  goods  and  merchandize,  as  aforesaid,  hath  long 
since  elapsed,  and  the  said  defendant  hitth  delivered  a  part  {let  this  agrte 

with  the  facts)  of  the  said  goods  and  merchandize,  to  wit, part  thcixrof, 

for  the  said  plaintiff,  at  [Liverpool]  aforesaid ;  yet  the  said  defendant,  so  being 
such  master  and  commander  of  the  said  ship  or  vessel  as  aforesaid,  not  reganl- 
ing  his  duty  in  that  respect,  nor  his  said  promise  and  undertaking,  but  con- 
triving and  intending  to  deceive,  injure,  and  defraud  the  said  plaintiff  in  this 
behalf,  did  not  nor  would  take  care  of,  and  safely  and  securely  carry  or  con- 
vey the  residue  of  the  said  goods  and  merchandizes  so  shipped  in  and  on  board 
of  the  said  ship  or  vessel  as  aforesaid,  from  [the  river  Thames]  aforesaid  to 
[Liverpool]  aforesaid,  and  there,  to  wit,  at  [Liverpool]  aforesaid,  safely  or 
securely  deliver  the  same  for  the  said  plaintiff,  (although  no  danger  of  the 
seas  did  prevent  him  from  so  doing)  but  on  the  contrary  thereof,  he  the  said 
[  *367  ]  defendant  so  being  such  master  of  the  said  ship  or  vessel  as  aforesaid,  *so 
carelessly  and  negligently  behaved  and  conducted  himself,  with  respect  to 
the  said  residue  of  the  Siiid  goods  and  merchandize,  that  by  and  through  the 
mere  carelessne^,  negligence,  and  improper  conduct  of  the  said  defendant, 
and  his  mariners  and  servants  in  that  behalf,  the  said  residue  of  the  said  goods 
and  merchandize,  being  of  great  value,  to  wit,  of  the  wXxxq  of  £ —  became 
and  was  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {vejnic)  aforesaid 
Second  And  whcreas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  ke. 
count  more  {venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  s})ccial  in- 
gcnera .  g^^^nce  and  request  of  the  said  defendant,  had  then  and  there  caused  to  be  de- 
livered to  the  said  defendant,  divers  other  goods  and  merchandize,  to  wit, 

party  under  seal,  the  action  must  in  general  be     eit  on  a  charter-  party,  ante,  221. 

(bunded  on  the  deed,  1  New  Rep.  104.    See         (o)  This  exception  depends  on  the  terms  of 

ante,  221,  note  (/)     See  also  fbrm  in  assump-     the  bill  of  lading.    Sec  ante,  3uC,  Dote. 
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goods  and  m?rchanJfees,  of  the  like  number,  quantity,  quality,  description,  igainst  • 
ud  ?alue,  as  those  in  the  said  first  count  mentioned,  to  be  taken  care  of,  and  c^*^™* 
safely  and  securely  carried  and  conveyed  by  the  said  defendant,  in  and  on 
boara  of  a  certain  other  ship  or  vessel,  from  [the  river  Thames]  aforesaid  to 
[Lirerpool]  aforesaid,  and  there,  to  wit,  at  [Liverpool]  aforesaid,  to  be  safely 
snd  securely  delivered  for  the  said  plaintiff,  for  certain  freight  and  reward,  to 
the  said  defendant  in  that  behalf,  he  the  said  defendant  undertook,  and  then 
aad  there  faithfully  promised  the  said  plaintiff,  to  take  due  and  proper  care 
of  the  said  last-mentioned  goods  and  merchandize,  whilst  he  had  the  care  and 
custodj  thereof,  for  the  purpose  aforesaid.  And  although  the  said  defendant 
then  and  there  had  and  received  the  said  last  mentioned  goods  and  merchan- 
dixe,  for  the  purpose  aforesaid ;  yet  the  said  defendant,  not  regarding  his  dtity 
in  that  behalf,  nor  his  said  last-mentioned  promise  and  undertaking,  but  con- 
trinng  and  intending  to  injure  and  deceive  the  said  plaintiff  in  this  behalf, 
vhilst  the  said  defendant  had  the  care  and  custody  of  the  said  last-mentioned 
goods  and  merchandize,  for  the  purpose  last  aforesaid,  took  so  little  and  such 
had  care  of  the  same,  that  by  and  through  the  mere  cjirelessness  and  negli- 
gence of  the  said  defendant  in  that  behalf,  the  said  last-mentioned  goods  and 
merchandize,  being  of  the  value  aforesaid,  to  wit,  on  the  day  and  year  afore- 
said, became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  {vemie) 
iforesaid. — [Add  a  general  count  for  not  taking  care  of  the  goods ^  as  ante, 
S12,  atid  a  couiU  for  money  had  and  received,  if  it  be  supposed  the  def  end- 
mi  has  received  the  proceeds  of  the  goods.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at  &c.  (venue)  in  considerar  ^y  *^*® 
tion  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de-  ^^^^ 
fendant,  would  receive  anditake,  in  and  on  board  of  a  certain  ship  or  vessel  agftinsta 

called ,  then  in  the  port  of ,  and  bound  to ,  a  large  quantity  person  who 

of  goods  and  chatteb,  to  wit,  [100  puncheons  of  whiskey,]  to  be  carried  and  pioyS^him 

oonvejed  therein  by  the  «aid  plaintiff  from aforesaid  to  •> aforesaid,  to  bring 

for  the  said  defendant,  he  the  said  defendant  undertook,  and  then  and  there  eooda.  for 
fiuthfuUy  promised  the  said  plaintiff  that  he  the  said  defendant  would  cause  °ng^e*^^^" 
the  said  goods  and  chattels,  to  be  taken  and  unladen  from  and  out  of  the  said  awne  in 
ship  or  vessel  in  ten  working  days  after  notice  to  him  the  said  defendant  of  ^^  ^'^y^ 
the  arrival  of  the  ship  or  vessel,  with  the  said  whiskey  on  board  thereof,  at  ^  ^f  ^^^ 

aforesaid.     And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  an-ival, 

promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit,  on  the  whereby 
day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  receive  and  take,  in  and  on  ^^^^^frlj^  ut 
hoard  the  said  ship  or  vessel  the  said  goods  and  chattels,  and  did  CJirry  and  daring 

convey  the  same  in  and  on  board  the  said  ship  or  vessel,  from aforesaid  another 

to aforesaid,  for  the  said  defendant;  and  the  said  ship  or  vessel,  with  ''^^'^s^ 

the  said  goods  and  chattels  on  board  thereof,  afterwards,  to  wit,  on,  &c.  {dm/ 
of  arrival,  or  about  it)  did  arrive  at,  &c.  aforesaid,  and  although  the  said 
plaintiff  waa  then  and  there,  and  from  thence  continually  afterwards  ready 
and  willing,  and  offered  to  the  said  defendant  to'  permit  and  suffer  him,  and 
did  then  and  there  require  the  said  defendant  to  take  and  unload  the  said  goods 
and  chattels  from  and  out  of  the  said  ship  or  vessel  in  ten  working  days  then 
next  following,  to  wit,  at,  <tc.  {vemie)  aforesaid,  and  the  said  defendant  then 
•nd  there  had  notice  of  the  premises ;  yet  the  said  defendant,  well  knowing 
the  premises,  but  not  regarding  his  said  promise  and  undertaking,  but  con- 
tri?ing  and  intending  to  injure  and  defraud  the  said  plaintiff  in  this  behalf, 
did  not  nor  would  cause  the  said  goods  and  chattels  to  be  taken  and  unladen 
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AOAixsT  anj  also,  by  reason  thereof,  he  the  said  plaintiff,  in  order  t'^  regain  the  posse*- 

b^*w1t^  sion  of  his  said  ship  or  vessel,  afterwards,  to  wit,  on  the day  of ^ 

was  forced  and  obliged  to  pay,  and  did  pay,  a  large  sum  of  money,  to  wit,  the 
I  *371  "^  sum  of  £ — ;  and  also,  by  reason  of  the  premises,  the  said  plaintiff  otherwise 
sustained  great  trouble  and  expense,  to  wit,  an  expense  of  *£ —  in  and  about 
endeavoring  to  regain  the  possession  of  his  said  ship  or  vessel,  at,  &c.  (venue) 
aforesaid. — [Add  a  coimtfor  freight ^  as  anlCj  61  j  money  couiUSj  and  ac- 
count stated.^ 


A0AI17ST 
ATTORMIES, 

Against  an 
attorney, 
for  negli- 
gently con- 
ducting a 
cause  to 
trial  with- 
out proper 
evidence 

[  *872 ] 
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For  that  whereas  heretofore,  to  wit,  on,  &c,  {day  of  retainer^  or  about  it,) 
at,  &c.  {venue)  in  consideration  that  the  ^^said  plaintiff,  at  the  special  instance 


(q)  Sec  other  forms,  2  Went.  290  to  307; 
also  for  forms  against  other  agents,  ante,  842 
to  SOI.  For  the  law  relatina:  to  the  liabilities 
of  attomics,  see  Tidd,  9th  edit.  85,  Ac;  (and 
the  more  recent  decisions,  2  Chit  Gen.  Pract. 
32  to  35;  and  s^e  a  form  against  an  attorney 
for  not  instructing  counsel  to  defend  an  action, 
8  Bam.  k  Adol.  350.) 

In  ordinary  cases,  if  an  attorney  be  deficient 
in  skill  or  care,  by  which  a  lass  arises  to  his 
client,  he  is  liable  to  a  special  action  of  assump- 
Bit,  or  action  on  the  case  for  damages.  2  Wife. 
825;  4  Burr.  2061.  1  Saund.  312,  n.  2;  8  J. 
B.  Mooi-e,  340.  1  Bing.  347,  S.  C;  Tidd,  9th 
edit  85.  As  for  neglecting  to  have  a  material 
witness  in  court,  whereby  plaintiff  was  nou-euit- 
ed  ( 4  B.  &  A.  202) ;  for  neglecting  to  charge 
a  defendant  (a  prisoner)  in  execution,  whereby 
the  defendant  was  superseded,  or  for  not  declar- 
ing in  due  time.  (2  Wils.  826;  4  Burr,  2061 ;) 
or  for  not  entering  and  docketing  a  judgment 
in  due  time,  (1  Stra.  689;  Sugd.  Vend.  & 
I*.  81);  and  an  attorney  employed  to  invest 
money  on  a  copyhold  security  is  liable,  if  the 
security  be  invalid  and  insufiScient,  (4  J.  B. 
Moore,  508.)  Post,  379;  and  an  attorney  re- 
lying on  a  mere  partial  extract  of  a  will,  where 
his  client  advanced  money  on  it,  is  liable,  if 
the  client  did  not  take  the  responsibility  on 
himsel£— 8  Stark.  154;  1  D  &  R.  C.  N.  P.  80. 
3.  C.  And  a  jury  mayfind  an  attorney  guilty 
of  negligence,  if  he  omit  to  notice  conveyances 
and  deeds,  in  laying  an  abstract  before  a  con- 
veyancer, and  instead  of  leaving  the  whole  case 
to  counsel,  choose  to  draw  his  own  conclusions, 
which  are  incorrect,  8  B.  &  Cres.  799;  6  D. 
&  B.  687,  S.  C. 

But  an  attorney  is  not  liable  unless  for  gross 
negligence  or  ignorance,  and  if  he  acted  to  the 
best  of  his  skill,  and  with  a  bona  fide  and 
moderate  degree  of  attention  he  would  not  be 
liable,  2  Wils.  326^  5  Burr.  2060;  3  B.  &  Cres. 
738,  742;  5  D.  &  R.  035.  638,  S.  C;  1  Ry.  & 
Mo.  317;  2  C.  &  P.  113,  S.  C.  Tlicrcfore  he  is 
not  liable  for  a  mistake  in  a  nice  point  of  prac- 
tice, arising  on  the  doubtflil  meaning  of  a  rule 
of  court  3  B.  &  Cres.  738;  5  D.  &  R.  635, 
8.  C.  And  where  an  attorney  took  the  advice 
of  counsel,  who  advised  hhn  certain  proofs 
were  unnecessary,  whereby  for  the  non-produo- 


tfon  of  them  plaintiff  was  nonsuited,  the  at- 
torney was  held  not  liable.  6  Bingh.  460.  He 
will  cot  be  liable  to  an  action  for  not  filing  s 
plea  of  non-joinder  in  abatement  when  in- 
structed so  to  do,  merely  for  delay.  (1  Campb. 
178;  2Sal]^.  615);  nor  is  be  liable  for  negU- 
gcnce  in  conducting  a  suit  against  excise  of- 
ficers for  a  seizure,  if  it  appear  that  such  seiz- 
ure was  lawful.  (Peake's  Rep.  162);  and 
though  it  is  now  fully  settlol  (by  1  Kew  Bep^ 
214.)  that  the  grant  or  assignment  of  an  an- 
nuity is  void,  unless  the  trusts  in  the  annuitj 
deeds  are  not  stated  in  the  memorial,  yet  the 
omission  of  such  a  recital  before  this  doctrine 
was  established  is  not  such  negligence  as  to 
render  an  attorney  answerable.  (3  Camph. 
17, 19.) 

An  attorney  retained  to  do  a  particular  set, 
and  also  directed  to  do  the  needful,  i:i  author- 
ized to  take  such  steps  as  have  immediate  re- 
lation to  the  act  for  which  he  is  specially  re- 
tained.    (4  Esp.  75.) 

An  attorney,  in  the  exercise  of  his  general 
authority  may  defend,  but  not  institute  a  suit 
(8  Meriv.  12.) 

The  question  of  negligence  is  for  the  opinion 
of  the  jury.  (4  B.  &  A.  202.)  If  diligence 
would  have  been  ineffectual,  the  defendant 
must  prove  it     (2  Chit  Rep.  311.) 

As  to  the  liability  of  attomies,  &c.  without  r^ 
ward,see5T.  R.  143;  7  T.  R.  171;  1  H.Bla.l5a 

The  couit  will  in  some  instances,  order  an 
attorney  to  pay  costs  to  his  own  client  for  neg- 
lect (Say.  Rep.  50,  172;  8  Taunt  484;  TkW, 
9th  edit  85,  6),  or  to  the  opposite  party  Ibr 
vexatious  and  improper  conduct.  (2  Burr. 
654;  Hull,  on  Costs,  482,  &c;  4  T.  R.  871  bi 
8  Taunt  492;  1  Chit  Rep.  44,  80;  Tidd,  9th 
edit  86;  4  Taunt  191.)  It  is  not  usual  how- 
ever for  the  court  to  interfere  in  a  summaiy 
way  for  a  mere  breach  of  promise,whcre  there  ia 
nothing  criminal  (2  Wils.  871),  or  on  aooount 
of  negligence  or  unskil fulness,  (4  Buit.  206*J; 
2  Bla,  Rep.  780,)  execpt  it  be  very  gross  (Say. 
60,  169,)  or  for  the  misconduct  of  an  attorney 
independent  of  his  profession,  (Tidd,  66,)  as  to 
when  court  will  in  a  summary  w.iy  ooiupe]  an 
attorney  to  execute  his  trust,  (4  B.  &  A.  47;  2 
Cniit  Rep.  68;  1  Bing.  91 ;  7  J  B.  Moor«,  424; 
and  see  further,  Tidd,  9th  edit  87.) 
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end  request  of  thesaid  defendant  had  then  and  there  retained  (r")  and  employed 
the  said  defendant  as  an  attorney  of  the  court  of  our  said  lord  the  king,  before 
the  king  himself,  {s)  to  prosecute  and  conduct  a  ^certain  action  of  (trover)  in 
the  same  court,  by  and  at  the  suit  of  the  said  plaintiff,  against  one  E.  F.  for 
taking  away  and  converting  to  his  own  use  certain  goods  and  chattels,  claimed 
hv  him  the  said  plaintifiF,  to  be  his  own  proper  goods  and  chattels  (/),  for  cer- 
iiin  reasonable  fees  and  reward  (w),  to  be  therefore  paid  by  the  said  plaintiff,  to 
the  said  defendant,  he  the  said  defendant  undertook,  and  then  and  there  faith- 
fully  promised  the  said  plaintiflF  to  prosecute  and  conduct  the  said  action  in  a 
proper,  skilful,  and  diligent  manner.  Nevertheless  the  said  defendant,  not 
regarding  his  said  promise  and  undertaking,  biit  contriving  and  intending  to 
injure  and  defiuud  the  said  plaintiff  in  this  behalf,  did  not  nor  would  prosecute 


AGAINST 
AITOBNIEB. 


Declaration, — ^The  plaintiff  may  frame  his 
■etion  in  aasampeit  or  ease  for  the  breach  of 
datr,  see  ante,  "voL  i.  90,  129.  In  some  oaaeB 
dte  latter  funn  of  action  would  be  most  prefer- 
able; and  see  forms  in  case,  post,  669.  To 
tike  the  cise  out  of  the  Statnte  of  Limitations, 
it  seons,  aoeording  to  the  late  case  in  6  B.  & 
Crw.  2-39;  8  D.  &  R.  14,  S.  C.  immaterial, 
whether  the  ptaintiff  declares  in  assumpsit,  or 
ease,  (br  the  breach  of  promise  or  breach  of 
liutj.  arises  when  the  defendant  is  guilty  of 
the  misconduct  or  negligence,  and  It  is  perfect- 
ly imnuitcriAl  when  the  consequences  of  such 
BiiseoDrluet  are  disoovered;  and  see  3  B.  & 
All  626.  The  cases  in  4  J.  B.  Moore,  508, 
5-^2;  2  B.  &  B.  73,  S.  C;  4  Esp.  18,  20;  16 
Eist,  215,  are  somewhat  to  the  contrary,  but 
die  above  case  may  be  considered  as  maintain- 
ing the  most  correct  doctrine. 

Though  usual,  it  is  not  necessary  nor  advis- 
■hle  to  allege  that  the  garty  against  whom  the 
Y^asm  was  depending,  was  indebted,  &c.  and 
if  the  plaintiff,  though  unnecessarily,  set  out 
the  fi>nner  proceedings  in  which  the  defendant 
Wis  retained,  he  must  state  them  with  accura- 
cy. Peake*8  Rep.  110;  what  a  variance,  see 
2  &p.  Rep.  726,  7;  Peak.  Rep.  119. 

The  declaration  may  be  without  any  induce- 
BMit,  and  may  commence  with  the  statement 
of  the  defendant's  retainer;  without  stating  any 
emsidemtion.  2  Chit  Rep.  311 ;  5  T.  R.  148; 
Peike's  Rep.  237;  4  J.  B.  Moore,  632.  It  is 
WJt  necessiry  to  show  of  what  court  the  dc- 
ftadaat  was  an  attorney,  Peake's  Rep.  287 ; 
aod  if  the  plaintiff  does  state  it,  he  must  prove 
it>  2  Cliit  Rep.  311.  It  is  best  merely  to 
itite  that  plaintiff  retained  defendant  as  an  at- 
temey,  as  above. 

It  is  in  general  proper,  at  least  in  one  count, 
to  declare  generally  on  the  duty.  Rep.  temp. 
Rirlw.  80 ».  In  some  cases  it  is  advisable  to 
^te  the  pirticular  act,  which  it  was  the  duty 
of  the  defendant  to  perform,  and  which  allega- 
toa  raiy  be  introduced  in  the  following  way, 
*•  and  although  it  was  the  duty  of  the  said  C. 
I>.  voder  and  by  virtue .  of  the  said  retainer, 
Ul  his  Slid  promise  and  unlertaking,  to,  &a*' 
(ttstmg  the  particular  duty,)  and  then  pro- 
«Bri,  "Nevertheless,  &c." 

As  to  the  statemeht  of  the  consideration  for 
the  retainer,  see  infra. 


"Where  the  proceedings  in  a  former  action 
fcrm  the  ground  work  of  the  present  one,  such 
proceedings  must  be  produced,  though  ail  the 
papers  are  in  the  hands  of  the  defendant,  who 
has  had  notice  to  produce  them.  1  £sp.  Rep. 
899. 

(r)  This  is  sufficient  without  stating  a  con- 
sideration, the  defendant  being  stated  to  have 
been  retained  as  an  attorney.  2  Chit  Rep. 
811 ;  5  T.  R.  143.  In  a  late  case,  where  a  dec- 
laration in  assumpsit  allied,  that  in  conside- 
.ration  the  plaintiff  would  retain  and  employ 
defendants  to  lay  out  a  sum  of  money  in  the 
purchase  of  an  annuity,  they  undertook  to  do 
their  duty  in  the  premises;  that  plaintiff  did 
retain  and  employ  them,  but  defendants  did 
not  do  their  duty  in  the  premises,  but  on  the 
contrary,  took  insufficient  security  for  the  pay- 
ment of  tlie  annuity,  whereby  plaintiff  lost 
the  money,  it  Was  held,  on  motion  in  an*est  of 
judgment,  that  the  count  was  bad,  inasmuch 
as  it  did  not  state  that  any  reward  was  to  be 
paid  to  the  defendants,  or  that  they  were  em- 
ployed in  any  particular  character,  so  as  to 
make  them  responsible  for  taking  a  bad  securi- 
ty, although  not  guiltyof  negligence  or  dishon- 
esty, 4  B.  &  C.  845;  6  D.  &  R.  488,  S.  C. 
Other  counts,  in  the  same  declaration,  alleged, 
that  the  defendants,  at  the  time  when  they  lent 
the  money,  knew  that  the  security  was  insuffi- 
cient, but  did  not  allege  that  the  plaintiff  had 
sustained  any  damage — semble,  on  that  ground 
those  counts  were  held  insufficient.  Id.  In  a 
prior  case,  in  2  Bing.  464 ;  10  J.  B  Moore,  183, 
B.  C.  a  count,  stating  that  the  plaintiff  had  re- 
tained defendant,  at  his  request,  to  lay  out  700/. 
in  the  purchase  of  an  anniuty,  that  defendant 
promiis^  to  lay  it  out  securely,  that  plaintiff 
delivered  the  money  to  him  for  that  purpose, 
and  that  defendant  laid  it  out  insecurely;  it 
was  held,  after  verdict,  that  the  consldevatiou 
for  the  defendant's  promise  was  sufficiently 
stated. 

{s)  This  need  not  be  stated,  Peak.  Rep.  237, 
if  it  be  stated  it  must  be  proved;  2  Chit,  Rop. 
811,  though  defendant  plead  as  attorney  of  the 
court.  Id.  and  a  bill  for  business  done  is  not 
evidence  tliat  the  party  was  an  attorney  of  that 
court    Peake's  Rep.  286;  4  T.  R.  366. 

(0  See  ante,  871,  note. 

(u)   See  ante,  872,  note. 
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AGAINST  or  conduct  the  said  action  in  a  proper,  skilful,  or  diligent  manner,  but  on  the 
ATioBsiss.  gQj^|.j.jjry  thereof,  prosecuted  and  conducted  the  same  action  to  trial  in  so  im- 
proper, unskilful,  and  negligent  a  manner,  [in  not  having  a  certain  instrument 
before  then  prepared  by  the  said  defendant,  and  purporting  to  be  a  sale  and 
assignment  of  the  said  goods  and  chattels,  bj  the  said  E.  F.  to  the  plaintiil^ 
stamped,  according  to  law,  so  that  the  same  might  have  been  given  in  evidence 
on  the  said  trial  of  the  said  action,]  that  the  said  plaintiff,  bj  the  said  neglect 
and  default  of  the  said  defendant  in  that  behalf,  vas  hindered  and  prevented 
from  giving  the  same  instrument  in  evidence  upon  the  trial  of  the  said  cause, 
and  by  reason  thereof,  was  afterwards,  to  w^it,  on,  &c.  (^day  of  nojtsuit,  or 
about  U)  at,  &c.  {vefiue^  aforesaid,  compelled  to  suffer  himself,  the  said  plain- 
'  tiff,  to  be  non-suited  in  tne  said  action,  whereby  he  the  said  plaintiff  was  not 
only  hindered  and  prevented  from  recovering  his  damages  from  the  said  E.  F. 
by  reason  of  his  taking  away  and  converting  the  said  goods  and  chattels  as 
aforesaid,  biit  hath  also  been  forced  and  obliged  to  pay,  and  hath  paid,  to  tbe 
said  E.  F.  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for  his  costs  and  char- 
ges in  and  about  his  defence  of  the  said  action ;  and  hath  also  paid  to  the 
said  defendant  another  large  sum  of  money,  to  wit,  the  sum  £ —  for  his  oo$t8 
and  charges  for  the  prosecution  and  conduct  of  the  said  action,  to  wit,  &c. 
{vemte)  aforesaid. — [Add  such  other  special  coitnts  as  may  be  applicabk  to 
the  case^  and  a^efiercU  count,  as  in  ne2:tforfn.] 

[  *  374  ]      *  And  whereas  also,  heretofore,  to  wit,  on,  &c.  {day  of  retainer  or  abotit 
General      /^^  ^^^  ^^^  {venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the 
against  an  Special  instance  and  request  of  the  said  defendant,  had  then  and  there  retain- 
attcrucy,     ed  and  employed  the  said  defendant  as  an  attorney  of  the  court  of  our  lord 
tor  hnpro-  i\^q  king,  bowre  the  king  himself,  [or,  if  in  C.  P.  instead  of  the  vords 
iuctmgTn  '*  before  the  king,"  say  **  of  the  bench,"]  to  prosecute,  conduct,  and  manage, 
action,        a  Certain  action  in  the  said  court,  by  and  at  the  suit  of  the  said  plaintiff  against 
whei-cby      q^q  j;.  F.  for  the  recovery  of  a  certain  sum  of  money,  to  ^it,  the  sum  of  J6 — 
did  not  re-  (^'^^^  enough^  then  alleged,  and  claimed  by  the  said  plaintiff  to  be  due  and 
cover  in  it.  Owing  to  him  from  the  said  E.  F.  [or,  if  not  for  a  debt  but  for  damages^ 
say,  ''  for  the  recovery  of  certain  damages  amounting,  to  wit,  to  the  sum  of 
£ —  {state  enough^  then  and  there  alleged  and  claimed  by  the  said  plaintiff 
to  have  been  sustained  by  him  by  reason  of  certain  acts  and  wrongs  before 
then  done  and  committed  by  the  said  E.  F.  to  the  said  plaintiff's  damage*'] 
for  fees  and  reward  to  the  said  defendant  in  that  behalf  (w),  he  the  said  de- 
fendant undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff 
to  prosecute,  conduct,  and  manage,  the  said  action  with  due  and  proper  care, 
skill,  and  diligence ;  yet  the  said  defendant,  not  regarding  his  said  promise 
and  undertaking,  did  not  nor  would  prosecute,  conduct,  and  manage,  the  said 
action  with  due  £(nd  proper  care,  skill,  and  diligence ;  and  on  the  contrary,  by 
reason  of  the  said  defendant's  conducting  and  managing  the  said  action  in  a 
careless,  unskilful,  undue,  and  improper  mani;er,  and  for  the  want  of  due  and 
proper  care,  skill,  and  diligence  in  that  behalf,  the  said  action  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  (rewi/c)  aforesaid,  becamd 
and  was  rendered  wholly  abortive  and  of  no  avail,  ajid  the  said  plaintiff  then 
and  there  was  forced  and  obliged  to  be,  and  he  then  and  there  was  nonsuited 
{or  if  a  verdict  found  against  him  or  otherwise,  state  the  fact  shortly  ao- 
cordingly),  whereby  the  said  plaintiff  was,  and  hath  been  hitherto,  not  only 

(10)  See  4  B.  &  C.  845;  6  D.  &  R.  848.  S.C,  ante,  872,  note  (r> 
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hindered  and  prevented  from  recoverinff  his  said  debt  (or  damacjes^  from  the  against 
said  E.  F.  but  is  likely  to  lose  the  sftne,  and  also  hath  been  forced  and  obliged 
to  incur  and  pay  and  hath  incurred  and  paid  to  the  said  E.  F.  a  large  sum,  to 
rit,  the  sum  of  ^6 —  {state  enough)  for  his  costs  and  charges  in  and  about  his 
defense  to  the  said  action,  and  hath  also  incurred  and  paid  to  the  said  de- 
fendant another  large  sum,  to  wit,  the  sum  of  £ —  for  the  said  plaintiff  ^s 
costs  and  charges  in  and  about  the  prosecuting  and  conducting  the  said  action, 
to  irit,  at,  &c.  {venue)  aforesaid. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {dat/  of  retaifter,  or  about  it)  Against  m 
It  4c.  {renue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  for^™t^ob. 
and  request  of  the  said  defendant  would  retain  and  employ  the  said  defendant  taming 
aa  an  attorney  of  the  court  of  our  said  lord  the  king,  before  the  king  himself,  judg»»ent 
[or,  ifiji  C  P.  instead  of  the  words  "before  the  king  himself,"  say  **of  he  might 
the  Bench/']  to  prosecute  and  conduct  an  action  in  the  same  court,  by  and  at  to  have 
the  suit  of  the  said  plaintiff  against  one  E.  F.  for  the  recovery  of  a  large  sum  ^o»c(a;). 
of  money,  which  he  the  said  plaintiff  then  and  there  claimed  to  bo  due  and 
owing  to  him  (y),  from  the  said  E.  F.  for  certain  reasonable  fees  and  reward 
(z),  to  be  therefore  paid  by  the  said  plaintiff  to  the  said  defendant,  he  the 
said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  prosecute  and  conduct  the  said  action  in  a  proper,  skilful,  and  dili- 
gent manner ;  and  although  the  said  plaintiff,  confiding  in  the  said  promise 
aiid  undertaking  of  the  said  defendant  did  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c,  (venue)  aforesaid,  retain  and  employ  the  said  defend- 
ant as  such  attorney  aforesaid,  to  prosecute  and  conduct  the  said  action  on 
the  terms  aforesaid ;  and  the  said  defendant  then  and  there  accepted  the  said 
letainerand  employment,  and  under  and  by  virtue  thereof,  afterwards,  to  wit, 

ia Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  as  the 

attorney  of  and  for  the  said  plaintiff  commenced  an  action  for  the  recovery  of 
the  said  sum  of  money  at  the  suit  of  the  said  plaintiff  against  the  said  E.  F. 
in  the  said  court,  and  although  the  said  defendant  could  and  might,  in  case 
be  had  pro^uted  the  said  action  with  due  diligence  and  dispatch,  have  ob- 

tamed  final  judgment  there  for  the  said  plaintiff  in Teim,  in  the 

Tear  aforesaid,  tor  wit,  at,  kc.  (^venue)  aforesaid ;  yet  the  said  defendant,  well 
Knowing  the  premises,  but  not  regarding  his  duty  as  such  attorney,  nor  his 
»id  promise  and  undertaking,  but  contriving  and  craftily  and  subtly  intend- 
ing, wrongfully  and  unjustly,  to  delay  and  injure  the  said  plaintiff  and  to  de- 
prive him  of  the  means  and  opportunity  of  recovering  the  said  sum  of  money^ 
did  not  nor  would  (although  often  requested  so  to  do),  prosecute  the  said  ac- 
tion with  due  diligence  and  dispatch,  but,  on  the  contrary  thereof,  he  the  said 
defendant  so  carelessly,  negligently,  and  improperly  behaved  and  conducted 
bimself,  in  and  about  the  prosecution  of  the  said  action,  that  by  and  through 
the  carelessness,  negligence,  delay  and  improper  conduct  of  the  said  defendant 
a  that  behalf,  die  said  defendant  did  not  obtain  final  judgment  in  the  said 

tctiixi  for  the  said  plaintiff  until  after  the  said Term,  to  wit,  until 

Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  whereby  he 

tile  said  plaintiff  was  greatly  prejudiced  and  injured,  and  has  lost  and  been 
deprived  of  the  means  and  opportunity  of  recovering  the  said  sum  of  money, 

(x)  See  note,  ante,  871.  due.    Pcoke^s  Rep.  119 

(Y)  See  the  propriety  of  this  allegaticn,  in-         (z)   See  note,  ante,  871. 
^  of  a  poatiTe  ayerment  of  the  debt  being 
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AGAINST   to  wit,  at,  &c.  {ventfe)  aforesaid. — [Add  count  vptni  an  execnted  consider" 
ATTouNiEs.  ^^i^j^^  ^fjj  ^j^^^  other  counts  as  the  case  may  require,'] 

Against  an  For  that  "whereas,  before  and  at  the  time  of  the  making  of  the  promise  and 
attorney  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  a  certain  action 
puttin*<r  in  ^^^  hQdin  commenced,  and  was  depending  in  the  court  of  our  said  lord  the  king, 
bail,where-  of  the  bench  [or  if  in  K,  B.  instead  of  the  words  "  of  the  Bench,''  say  "  be- 
y  sheriff  fore  the  king  himself,"]  at  Westminster,  by  and  at  the  suit  of  one  E.  F. 
and  plain-   Qg^JJ^st  the  said  plaintiff,  and  the  said  plaintiff  had  been  and  was  arrested  by 

tiff  (de-      the  sheriff  of  the  county  of ,  in  the  said  action,  under  and  by  virtue  of  a 

fendant       certain  writ  of  our  said  lord  the  king,  to  wit,  a  writ,  called   {set  out  shortly 
iwtioBOwas  ^'^^  ^^'''^  thus,^  a  capias  ad  respondendum,  returnable  in  the  said  court  of  the 
obliged  to    bench,  in  eight  days  of  St.  Hilary,  to  wit,  at,  &c.  {vefine).     And  thereupon 
pay  debt     heretofore,  to  wit,  on,  &c.   {day  of  retainer^  or  about  i7)  at,  4c.   {ccnue) 
(o).*^  '    aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  re- 
quest of  the  said  defendant,  would  retain  and  employ  the  said  defendant  as  his 
attorney,  to  defend  the  said  action  (6)  for  the  said  plaintiff,  for  certain  reason- 
able fees  and  reward  (c^  for  the  said  plaintiff,  to  the  said  defendant,  he  the 
said  defendant  undertoofc,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  perform  his  duty  as  such  attorney  for  the  said  plaintiff  in  and  about 
the  defense  of  the  said  action;  and  the  said  plaintiff  in  fact  saith,  that  he,  con- 
fiding in  the  said  promise  and  undertaking  of  the  said  defendant,  did  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {vemce)  aforesaid,  re- 
tain and  employ  the  said  defendant  as  his  attorney,  to  defend  the  said  action 
for  the  said  plaintiff,  for  certain  reasonable  fees  and  reward  to  be  therefore 
paid  to  the  said  defendant ;  and  although  aftxirwards,  to  wit,  at  the  return  of 
the  said  writ,  according  to  the  course  and  practice,  of  the  said  court,  it  became 
and  was  the  duty  of  the  said  defendant,  as  such  attorney  as  aforesaid,  to  put  in 
bail  in  due  time  for  the  said  defendant  in  the  said  action,  with  the  [prothonota- 
ries]  of  the  said  court,  yet  the  said  defendant  not  regarding  his  said  duty  in 
that  behalf,  nor  his  said  promise  and  undertaking,  but  contriving  and  intend- 
ing to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  n^t  nor  would, 
according  to  the  course  and  practice  of  the  said  court,  in  due  time  put  in  "bail 
for  the  said  defendant  in  the  Said  action,  with  one  of  the  [prothonotaries]  of 
the  said  court,  but  wrongfully  and  injuriously  wholly  neglected  so  to  do,  by 
means  whereof  such  proceedings  were  thereupon  had,  that  afterwards,  to  wit, 
on,  &c.  {any  day  befoi^e  title  of  declaration)  at,  &c.  {vtmue)  the  said  sherifl 
*of ,  as  such  sheriff,  and  as  having  so  arrested  the  said  defendant  as  afore- 
said, was  called  upon,  and  forced  and  obliged  to  pay  to  the  said  E.  F.  a  cer-  : 
tain  sum  of  money,  to  wit,  the  sum  of  £ —  as  and  for  the  amount  of  the  debl  i 
and  costs  of  the  said  action,  and  also  by  means  of  the  premises,  the  ssiid  plain- 
tiff afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  waS; 
forced  and  obliged  to  pay,  and  did  then  and  there  pay  to  the  said  sheriff  of 
[Middlesex]  the  said  sum  of  £ —  in  order  to  prevent  proceedings  being  had  by  \ 
and  on  behalf  of  the  said  sheriff,  upon  a  certain  bail-bond  .before  then  madO; 
and  given  by  the  said  plaintiff  with  two  other  persons  as  his  sureties,  to  thd  | 
said  sheriff  upon  the  said  arrest,  and  also  by  reason  of  the  said  neglect  and  de- 1 
fiiult  of  the  said  defendant  ho  the  said  plaintiff  was  put  to  great  costs  and  \ 
charges,  amounting  to  a  large  sum  of  mojiey,  to  wit,  the  sum   of  £ —  in 

(a)   See  note,  ante,  871.  then  state  it  so  accordingly. 

ib)  If  the  retainer  was  only  to  put  in  bail,  (e)  See  note,  nnte,  372. 
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and  about  the  endeavoring  to  resist  and  avoid  the  payment  of  the  said  sum  of  J^^^^^ 
£ — ;  and  also  thereby  he  the  said  plaintiff  was  deprived  of  the  means  and  op- 
portunity of  preventing  the  payment  of  the  supposed  debt  claimed  to  be  re- 
covered in  the  said  action,  and  also  of  the  means  and  opportunity  of  recover- 
ing the  costs  of  his  *defense  of  the  said  action,amounting,  to  wit,  to  the  sum  of  [  *375  ] 
£—-,  and  hath  been  and  is,  by  means  of  the  premises,  otherwise  greatly  injur- 
ed and  danmified,  to  wit,  at,  &c.  {venue)  aforesaid. — [Acklone  or  more  counts 
as  the  case  may  suggest ^  and  a  general  couiii  as  in  theform^  post^  337.]. 

For  that  whereas,  at  the  time  of  the  making  of  the  promise  and  undertaking  Against  an 
of  the  said  defendant  hereinafter  next  mentioned,  a  certain  action  had  been  attorney, 
eomnoenced  and  prosecuted,  and  was  then  depending,  by  and  at  the  suit  of  one  pitting  in 
E  F.  against  the  said  plaintiff,  in  the  court  of  our  said  lord  the  king,  of  the  a  sufficient 
bench  (or  if  in  K.  B.  instead  of  the  words  **  of  the  bench,"  say^  "  before  the  P^^  ^  *"* 
king  himself,")  at  Westminster,  in  the  county  of  Middlesex,  for  the  recovery  JJJjjlch  he 
rf  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  at  the  time  of  his  said  defended 
prcHoiseand  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  ^V^P^*"^- 
daimed  by  the  said  E.  F.  to  be  due  and  owing  to  him  from  the  said  plaintiff,  ^ 
to  wit,  at,  Ac.  {yenue^  aforesaid,  and  thereupon  heretofore,  to  wit,  on,  &c. 
{day  of  retainer  or  about  it^  at,  Ac.  {venue')  aforesaid,  in  consideration  that 
tbe  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had 
then  and  there  retained  and  employed  the  said  defendant  (he  then  and  there 
acting  as  an  attorney  of  the  said  court,  at  Westminster  aforesaid),  as  such  at- 
torney, to  defend  the  said  action  for  the  said  plaintiff  he  the  said  defendant  un- 
dertook, and  then  and  there  &ithfully  promised  the  said  plaintiff,  to  use  due  and 
}»t)per  care  and  diligence  in  and  about  the  defending  the  said  action  for  the  said 
pkintiff,  and  although  such  proceedings  were  thereupon  had  in  the  said  action, 
that  afterwards,  to  wit,  on,  &c.  at,  &c.  {yenue^  aforesaid,  it  became  and  was 
the  duty  of  the  said  defendant,  under  and  by  virtue  of  his  said  retainer,  and 
kissaid  promise  and  undertaking,  upon  using  due  and  and  proper  care  and  dili- 
gence in  that  behalf^  to  file  or  deliver  a  proper  and  sufficient  plea  to  a  certain 
declaration,  then  and  there  delivered,  in  the  said  action  on  the  behalf  of  the 
said  E.  F.  ;  nevertheless  the  said  defendant,  not  regarding  his  said  promise 
and  undertaking,  but  contriving  and  intending  to  injure  the  said  plaintiff  in 
diis  behalf,  did  not  nor  would,  when  it  was  his  duty  so  to  do  as  aforesaid,  file  or 
deliver  a  proper  or  sufficient  plea  to  the  said  declaration,  but,  on  the  contrary 
thereof,  wholly  omitted  and  neglected  so  to  do,  and  by  reason  thereof,  and  by 
and  through  the  want  of  the  said  defendant's  using  due  and  proper  care  "^and  [  ^^876  ] 
diligence  in  that  behalf  afterwards,  to  wit,  on,  Ac.  at,  Ac.  {venue)  aforesaid, 
judgment  by  de&ult  was  signed  in  the  said  action  against  the  said  plaintiff,  and 
todi  further  proceedings  were  then  had  in  the  said  action,  that  afterwards,  to 
vit,  on,  Ac.  \day  of  signing  judgmeyiC)  it  was  considered  and  adjudged  in  and 
W  the  said  court  in  the  said  action,  that  the  said  E.  F.  should  recover  against 
loesaid  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  £» — ;  and  the  said 
plaintiff  was  afterwaras,  to  wit,  on  'the  day  and  year  last  aforesaid,  at,  Ac. 
Xyemie)  aforesaid,  forced  and  obliged  to  pay,  and  did  then  and  there  pay,  to 
tibe  said  E.  F.  the  said  sum  of  money  so  recovered  by  him  as  aforesaid,  and  al* 
a>by  means  of  the  premises  he  the  said  plaintiff  was  put  to  divers  costs  and 
barges  in  and  about  his  endeavoring  to  defend  the  said  action,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  <£ —  and  hath  lost  and 
1)een  deprived  of  the  means  of  recovering  the  same  from  the  said  E.  F.  to  wit, 
at,  Ac.  {venue)  aforesaid — \Add  thefoUowing  count.'] 
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AGAINST   purchase  from  them  of  certain  tenements  and  premises,  with  the  appurtc- 
'  nances,  situate  in  the  county  of  S. in  fee-simple,  at  and  for  a  large 


E 


lain  tiff 
aving 


re-sell  it 


sum  of  money,  to  wit,  <fec.  to  be  therefore  paid  for  the  same,  which  said  ten- 
ements, with  the  appurtenances,  the  said  E.  F.  and  G.  H.  then  assumed  to 

estate         '^^^^  suflScient  power  to  sell  and  convey  to  the  said  plaintiff  in  fee-simple,  to 

could  not  wit,  at,  &c. ;  and  thereupon  heretofore,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &o.  (vejiue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  spe- 
cial instance  and  request  of  the  said  defendant,  had  then  and  there  retained 
and  employed  the  said  defendant  as  an  attorney,  to  ascertain  the  title  of  the 
said  E.  F.  and  G.  H.  to  the  said  tenements,  with  the  appurtenances,  and  to 
cause  and  procure  an  estate  and  interest  therein,  in  fee-simple,  to  be  duly 
conveyed  by  the  said  E.  F.  and  G.  H.  to  the  said  plaintiff,  for  reasonable 

[  *380  ]  fees  and  reward  (/)  to  the  said  defendant  in  that  *behalf,  he  the  said  de- 
fendant undertook  and  then  and  there  faithfully  promised  the  said  plaintiff, 
to  perform  and  fulfil  his  duty  in  the  premises ;  and  the  said  plaintiff  in  fact 
saith,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  de- 
fendant, did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  tc. 
venue)  purchase  from  the  said  E.  F.  and  G.  H.  the  said  tenements  and  prem- 
ises with  the  appurtenances,  as  in  fee-simple,  and  did  then  and  there  pay  to 
the  said  E.  F.  and  G.  H.  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for 
the  same  and  did  afterwards,  to  wit.  on  the  day  and  year  aforesaid,  at,  &c. 
{venue)  aforesaid,  accept  and  receive  of  and  from  the  said  £.  F.  and  6.  H. 
a  conveyance,  by  lease  and  release,  of  the  said  tenements,  with  the  appurte- 
nances, as  in  fee-simple.  And  although  it  then  and  there  became  and  vas 
the  duty  of  the  said  defendant,  under  and  by  virtue  of  the  said  retainer,  to 
endeavor  to  cause  and  procure  a  good  and  sufficient  title  to  the  fee-simple 
of  and  in  the  said  tenements  and  premises,  with  the  appurtenances,  to  be 
conveyed  to  the  said  plaintiff;  yet  the  said  defendant,  not  regarding  his  said 
duty  in  that  behalf,  nor  his  said  promise  and  undertaking,  but  contri>ing 
and  intending  to  defraud  and  injure  the  said  plaintiff  in  this  behalf,  did  not 
nor  would  endeavor  to  cause  or  procure  a  good  and  sufficient  title  to  the  fee- 
simple  of  and  in  the  said  tenements  and  premises,  with  the  appurtenances,  to 
be  conveyed  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  re- 
fused so  to  do,  and  by  reason  of  the  neglect  and  improper  conduct  of  the  said 

I  *881  J  defendant  in  that  behalf,  the  said  plaintiff  hath  not  obtained  ♦a  good  or  suffi- 
cient title  to  the  said  tenements  and  premises,  with  the  appurtenances,  in 
fee-simple,  and  thereby  hath  been  hindered  and  prevented  from  selling  and 
disposing  thereof;  and  the  said  tenements  and  premises,  with  the  appurte- 
nances, then  became  and  are  of  little  use  or  value  to  the  said  plaintiff,  to 
wit,  at,  &c.  {venue)  aforesaid. — \^Add  other  counts^  as  to  the  fiature  of  the 


(e)  Sec  4  M.  &  S.  58.  See  precedent,  4  J. 
B.  Moo.  582,  at  the  suit  of  an  administrator. 
In  the  case  of  the  deith  of  the  purchaser,  it 
may  be  sometimes  questionable,  whether  the 
representative  or  heir  should  bring  the  action. 
If  the  contract  was  broken,  and  a  damage  ac- 
crued to  the  testator  in  his  life-time,  the  repre- 
sentative may  sue;  but  this  must  appear  on 
the  declaration,  2  Lev.  1'6, 1  Ventr.  176;  4  J. 
B.  Moore,  532;  and  the  objection  as  to  the  party 
to  sue,  will  be  sometimes  waived  by  demurrer, 
4  J.  B.  Moore,  582.  An  attorney  employed  to 
adyonoo  his  client's  money  on  the  security  of  a 
legacy  given  under  a  will,  to  the  borrower,  is 


not  justified  in  relying  on  a  partial  extract  trom 
the  will,  furnished  by  his  client,  unless  the  latp 
ter  agree  to  take  the  responsibility  on  himself, 
8  Stark.  154;  see  ante,  o71,  note. 

(See  a  precedent  against  attomies  for  albw- 
ing  their  client  to  execute  an  assignment  of  a 
lease,  with  a  general  unqualified  covenant  for 
title ;  and  in  consequence  of  a  life  upon  vhich 
the  lease  depended  having  ceased,  the  title  was 
sufficient,  and  the  purchaser  ousted  finom  a 
moiety,  and  vendor  ( the  plaintiff)  sued  on  the 
coYenant,and  obliged  to  pay  damages  and  ooeta 
Stannard  v.  Ullithome,  10  Bingh.  491.) 

(  f)  See  note,  ante,  872. 
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ease  may  render  expedient^  and  a  (/eneral  count  on  the  principle  of  the   aqaisst 
one^  post,  383,  mutatis  mutandis.]  aitorki  .-. 


For  that  whereas,  before  the  making  of  the  promise  and  undertaking  of  the  Against  an 
said  defendant  hereinafter  mentioned,  to  wit,  on,  &c.  {day  of  retainer  or  attorney 
about  it)  at,  &c.  {vemie),one  E.  F.  was  willing  to  grant  an  annuity,  or  year-  ^^^-^ 
1/  sum  of  J^ —  during  the  term  of  natural  lives  of  the  said  plaintiff,  and  one  cb.ise  an 
6.  H-  and  the  natural  life  of  the  survivor  of  them,  and  then  and  there  pro-  annuity  for 
posed  to  charge  the  same  on  certain  premises  then  and  there  represented  by  ^^^.^^  ^ 
the  said  E.  F.  to  be  held  by  the  said  E,  F.  under  and  by  virtue  of  a  lease  from  the 
and  demise  thereof,  therefore  made  to  the  said  E.  F.  by  certain  persons,  to  grantor  of 
wit,  4c.  and  then  and  there  proposed  to  assign  the  said  lease  of  the  said  Jy  ^n  a»!' 
premises,  as  a  security  for  the  due  payment  of  the  said  annuity,  and  thereup-  signment 
on  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  <Sc.  {vcfiue)  afore-  of  a  lease 
said,  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defend-  ^^^  ^^' 
ant,  retained  and  employed  the  said  defendant,  to  ascertain  whether  the  clause  of 
assignment  by  the  said  E.  F.  of  the  said  lease  of  the  said  premises  would  be  i-e-tntry  in 
a  good  and  sufficient  security  for  the  payment  of  the  said  annuity  so  proposed  Jjj^jJJ^j^f" 
to  be  granted  as  aforesaid ;  and  in  case  the  same  should  appear  sufficient,  to  in'^conse- ' 
obtain  the  proper  deed  and  writings  to  secure  the  payment  of  the  said  annil-  quence  of 
ity  or  yearly  sum  of  £ —  and  in  consideration  thereof,  and  of  certain  reason-  of\*2^'i*'*^ 
able  fees  and  reward  (A)  to  the  said  defendant  in  that  behalf,  he  the  said  de-  being  as- 
fendant  undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  signed  to 
to  use  due  and  proper  care  to  ascertain  whether  the  assignment  of  the  said  ^^'^^^^xi^ 
kase  of  the  said  premises  would  be  a  good  and  sufficient  security  for  the  annuity 
payment  to  the  said  plaintiff  of  the  said  annuity  of  £ —  so  proposed  to  be  deed,  the 
granted  as  aforesaid,  and  to  perform  and  fulfil  his  duty  in  that  behalf  (^^)  ;  ?^"'"t^j^ 
nevertheless  the  said  plaintiff  in  fact  saith,  that  the  said  defendant,  not  re-  of  Oie  an- 
garding  his  duty  in  that  behalf,  nor  his  said  promise  and  undortuking,  but  nuity)  lost 
contriving  and  intending  to  injure  the  said  plaintiff  in  that  behalf,  did  not  nor  ^^  8«i"Ji- 
¥Ottld  use  due  and  proper  care  in  ascertaining  whether  the  assignment  of  the  /^^oo  i 
said  lease  would  *be  a  sufficient  security  for  the  due  payment  to  the  said  t     ^^^  J 
plaintiff,  from  the  said  E.  F.  of  the  said  annuity  or  yearly  sum  of  £ —  so 
proposed  to  be  granted  to  the  said  plaintiff  as  aforesaid,  or  perform  or  fulfil 
his  duty  in  the  premises,  but  wholly  neglected  and  omitted  so  to  do ;  and  fur- 
ther disregarding  his  duty  in  that  behalf,  afterwards,  to  wit,  &c.  {i-enue) 
aforesaid,  falsely  and  deceitfully  asserted  and  affirmed  (i),  and  caused   and 
procured  the  said  plaintiff  to  believe,  that  the  said  lease  would  be  a  good  and 
safficient  security  for  the  payment  to  the  said  plaintiff,  of  the  said  annuity  so 


(^)  See  a  form  and  law,  M^Qel.  &  Y.  205, 
Mid  notes,  ante,  879.  If  an  attorney  under- 
take to  inrest  money  for  a  party  on  a  copyhold 
Kcarity,  it  amounts  to  a  "warranty  by  him, 
^^  sneh  sccuritr  shall  be  valid  and  effectual, 
4  J,  B.  Moo.  308;  see  2  Bin??.  464.  What  a 
pnspective  damage,  4  M.  &  S.  53. 

ih)  See  note,  ante,  372.  The  omission  of 
this,  on  a  ooant  framed  as  above,  without  stat- 
ing defendant  was  retained  as  an  attorney, 
▼TOHbebad.  Id.  4  B.  &  C.  845;  6  D.  & 
B.  438,  S.  C.  Bat  a  oount,  stating  that  the 
plamtifF  had  retained  defendant  at  his  request 
to  lay  cut  700/.  in  the  purchase  of  an  annuity, 
that  defendant  promised  to  lay  it  out  securely ; 
thit  plaintiff  delivered  the  money  to  him  for 
th^it  parpose,  and  that  defendant  Uid  it  out  in- 


securely, it  was  held,  after  verdict,  that  the 
consideration  for  the  defendant's  promise  was 
sufficiently  stated.  2  Bing.  464 ;  10  J.  B. 
Moore,  183,  S.  C.  (But  as  the  law  only  im- 
plies a  contract  on  the  part  of  an  attorney  to 
exert  and  evince  reasonable  skilly  and  certain- 
ly docs  not  imply  an  engagement  absolutely 
that  there  shall  be  a  sufficient  security,  if  the 
declaration  laid  the  promise  too  extensively^ 
the  plaintiff  must  be  nonsuited,  or  have  a  ver- 
dict against  him  id.  ibid  ) 

igg)  (This  appears  to  be  a  correct  mode  of 
describing  the  implied  contract  of  an  attorney 
in  such  a  case.) 

.    (t)  See  4  B.  &  Ores.  845;  6  D  &  R.  488. 8. 
C.  ante,  872,  n. 
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atobSum  P^^P^^^  *^  ^  granted  to  him  by  the  said  E.  F.  as  aforesaid ;  and  the  said 
'  plaintiff  further  saith.  that  he  the  said  plaintiff,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant,  and  his  said  representation  and  as- 
sertion, and  believing  that  the  said  assignment  by  the  said  E.  F.  .of  the  said 
lease,  would  be  a  good  and  sufficient  security  for  the  payment  of  the  said  an- 
nuity so  proposed  to  be  granted  as  aforesaid,  afterwards,  to  wit,  on,  &c.  {day 
of  advance  money ^  or  about  if)  at,  &c.  {venue)  aforesaid,  did  advance  and 
pay  to  the  said  E.  F.  the  sum  of  £ —  for  the  said  annuity  or  yearly  sum  of 
— /. ;  and  the  said  defendant  then  and  there  caused  to  be  prepared  and  ex- 
ecuted by  the  said  E.  F.  and  the  said  plaintiff  and  the  said  G.  H.  therein 
mentioned,  a  certain  indenture  for  securing  the  payment  of  the  said  annuity, 
whereby  the  said  E.  F.  did  covenant  [here  copy  covenant  not  to  assign  in 
the  past  tensely ;  and  the  said  plaintiff  further  saith,  that  by  reason  of  the 
said  indenture  of  lease,  containing  a  clause  and  proviso,  that  the  said  E.  F. 
should  not  assign  the  said  term  thereby  granted,  without  the  license  and  con- 
sent of  lessor,  in  writing,  and  a  certain  proviso  of  re-entry,  in  case  the  same 
should  be  assigned  without  such  license,  and  also  by  reason  of  the  said  de- 
fendant not  having  obtained  the  said  license,  authorising  the  said  assignment, 
the  lease  by  the  said  assignment  became  and  was  forfeited  and  void,  and  the 
said,  &c.  [the  lessors]  afterwards,  to  wit,  on,  A'c.  on  account  thereof,  com- 
menced a  certain  action  of  ejection  in  the  court  of  our  said  lord  the  king, 
[before  the  king  himself]  for  the  recovery  of  the  said  tenements,  with  the 
appurtenances,  and  such  proceedings  were  thereupon  had,  that  afterwards,  to 
wit,  on,  &c.  the  said,  &c.  [the  lessors]  recovered  the  possession  of  the  said 

[  ♦383  ]  tenements  to  wit,  at  &c.  {venue)  whereby,  *and  by  reason  of  which  said  sev- 
eral premises,  the  said  plaintiff  hath  wholly  lost  and  been  deprived  of  the 
benefit  of  the  said  security  for  the  payment  of  the  said  annuity,  or  yearly  sum 
of  — /.  and  hath  been  unable  to  enter  into,  or  distrain,  in  and  upon  the  same 
premises,  so  granted  by  the  said  E.  F.  as  aforesaid  on  the  non-payment  of  the 
said  annuity,  or  yearly  sum  of  — L ;  and  the  said  annuity  hath  become  and 
is  of  no  value  to  him  the  said  plaintiff;  and  also,  by  reason  of  the  premises, 
the  said  plaintiff  hath  incurred  great  expenses,  amounting  together  to  a  large 
sum  of  money,  to  wit,  the  sum  of  — /.  in  and  about  the  resisting  of  the  pro- 
ceedings by  and  on  the  part  of  tlie  said,  A'c.  [the  lessors]  for  the  recovery  of 
the  possession  of  the  said  tenements,  with  the  appurtenances,  and  in  divers 
joumies  and  attendances  of  the  said  plaintiff,  and  his  attorney  and  agents, 
incidental  thereto,  to  wit,  at,  &c.  {vemie)  aforesaid. — [Add  other  cotints,  as 
the  case  may  require^  and  a  general  count  like  the  next,  mutatis  mu- 
tandis.] 

Generil  ^^^  whereas  also,  before  the  making  of  the  promise  and  undertaking  of  the 

against  an  Said  defendant  hereinafter  next  mentioned,  to  wit,  on,  &o.  to  wit,  at,  &c.  {ren- 
attorney,  ue)  aforesaid,  a  certain  person,  to  wit,  the  said  H.  J.  was  desirous  of  obtaining 
for  negU-  fy^^  ^jj^  g^jj  plaintiff  a  loan  of  a  certain  sum  of  money,  to  wit,  the  sum  of 
nivestigat-  *£1000,  upon  interest,  at  and  after  the  rate  of  5  per  cent,  per  a?imtm,  and 
ing  a  se-  then  and  there,  as  a  security  for  the  repayment  thereof,  and  interest  as  afore- 
curity.        gaij  ^  i^Q  gaj(j  plaintiff,  proposed  to  incumber  certain  lands,  tenements,  and 

S remises,  situate  in  the  county  of  S.,  and  thereiipon  heretofore,  to  wit,  on  the 
ay  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant,  retained  and  employed  the 
said  defendant,  as  an  attorney^  for  fees  and  reward  to  him  in  that  behalf,  to 
ascertain  the  title  of  the  said  H.  J.  to  the  said  lands,  tenements,  and  premises. 
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lud  to  take  due  and  proper  care  that  the  same  should  be  a  sufficient  security 
br  the  re-pajment  of  the  said  sum  of  money  and  interest ;  and  in  considera- 
tion thereof,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  use  due  and  proper  care  and  diligence,  in  and 
aboat  the  ascertaining  the  title  of  the  said  H.  J.  to  the  said  lands,  tenements, 
and  premises,  and  to  take  due  and  proper  care  that  the  same  should  be  a  suf- 
&ient  security  for  the  re-payment  of  the  said  sum  of  money  and  interest. 
Nevertheless  the  said  plaintiff  in  fact  saith,  that  the  said  defendant,  not  re- 
garding his  duty  in  that  behalf,  nor  his  said  promise  and  undertaking,  but 
contming  and  fraudulently  intending  to  injure  and  deceive  the  said  plaintiff 
in  this  behalf,  did  not  nor  vould  take  due  and  proper  care  to  ascertain  the  ti- 
tle of  the  said  H.  J.  to  the  said  lands,  tenements,  and  premises,  nor  take  due 
and  proper  care  that  the  same  should  be  a  sufficient  security  for  the  re-pay- 
oent  of  the  said  sum  of  1000/.,  and  interest  thereon.  And  the  said  plaintiff 
fiiither  saith,  that  he,  confiding  in  the  said  last-mentioned  promise  and  under- 
taking of  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  ke,  {venue)  aforesaid,  did  advance  and  pay  to  the  said  H.  J.  the  said 
som  of  1000/.,  upon  the  security  of  certain  lands,  tenements,  and  premises, 
in  the  county  aforesaid,  as  and  for  a  sufficient  security  in  that  behalf  |  and 
tliesaid  defendant  then  and  there,  in  pursuance  of  his  said  retainer,  caused 
to  be  prepared  and  executed  a  certain  indenture,  and  certain  securities,  relat- 
ing to  the  supposed  estate  and  interest  of  the  said  H.  J.  in  the  said  last-men- 
tioned lands,  tenements,  and  premises,  as  and  for  such  sufficient  security  for 
the  re-payment  of  the  said  sum  of  1000/.  and  interest  as  aforesaid. 

See  a  form  of  Declaration,  ante,  845.  \^^^  ^ 

employed 
'"  to  settle  a 

debt  due  to 

•DECLARATIONS  IN  DEBT-  ^-^'ac 

counting 
for  monies 
*  receivetl. 

[  *384  ] 
BEGINNINGS  AND  CONCLUSIONS. 

(/)  next  after in 

Mich.   Term.,  1   WiU.  4. 

Middlesex  (to  wit)  (m\  {venue)  A.  B.  the  plaintiff  in  this  suit,  complains  V  l>eclara. 
rf  C.  D.  the  defendant  in  this  suit,  being  in  the  custody  of  the  Marshal  (w)  debt* in  K 
rf  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  B.  by  biU 
4at  he  render  to  the  said  A.  B.  the  sum  of  £ —  (o)  of  lawful  money  of  ^^'^^^^^^ 

(k)  See  the  fsm  hf  bUl,  ante>  18.    The  (o)  This  sam  is  to  be  the  aggregate  of  aU 

ftnt  in  K.  B.  by  origtndlt  ante,  9.    In  C.  P.  the  snms  mentioned  in  the  different  ootmta. 

>Bte,  IS.    In  exchequer,  ante,  20.  In  debt  the  plaintiff  may  prove  and  recover 

(/)  Aa  to  the  titie  of  the  term,  see  ante  lees  than  the  sum  demanded  in  the  commenoe- 

1%  n-  ment,  or  in  each  coont,  and  a  mistake  is  not 

(«)  Ai  to  the  venne,  see  ante,  vol  1.  289,  demurrable.    11  East,  62;  1   Saund.  288,  n« 

^  1;  1  Hen.  Bla.  261,  547;  Vin.  Ab.  tit,  "  MU^ 

(a)  Ante,  12.  n.  casting;''  2  Chit  Rep.  284. 

Vol.  U.  8T 
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Great  Britain,  which  he  owes  to  {p)  and  nnjastly  detains  from  him.  For  that 
whereas,  &c.  [Here  state  the  subject-mcUter  {jq)  of  the  debt  and  the  breach^ 
as  post,  385,  7,  and  conclude  as  follows ;]  To  the  damage  of  the  said 
plaintiff  of  £ —  (r)  and  therefore  he  brings  his  suit,  &c. 

Pledges,  &o 


[  *385  ] 
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\\Iindebf  '^^^  whereas  also  the  said  defendant  afterwards,  to  wit,  on,  &c.  at,  {s)  4c. 
U'tuJ^couui  Cvenne)  aforesaid,  was  indebted  to  the  said  plaintiff  in  the  sum  of  — /.  oi  like 
ii*  debt(o.  lawful  money,  for,  &c. 

[Here  state  the  subject-matter  of  the  debt,  whether  relative  to  real  prop- 
erty,  personal  property,  work,  services,  ^c,  or  money,  precisely  as  in  as- 
sumpsit,  ante,  89  to  90,  and  then  proceed  as  follows :] 

And  to  be  paid  by  the  said  defendant  to  the  said  plaintiff  when  he  the  said 
defendant  should  be  thereunto  afterwards  requested  (?/)  ;  whereby  and  by  rea- 
son of  the  said  last-mentioned  sum  of  money,  being  and  remaining  wholly 
unpaid,  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  ai»l 
from  the  said  defendant,  the  sum  of  — /.  parcel  of  the  said  sum  above  de- 
manded. 


2.  Form  of      And  whereas  also  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  Ac.  (venue) 

the  quan- 
tum meruit 


(  p)  Debt  is  in  general  to  be  in  the  debet 
and  detinetj  Com.  Dig.  tit.  Pleader,  1  W.  8. — 
Qilb.  on  Debt,  859,  899,  400,  401;  but  in  ac- 
tions  by  or  against  executors  and  administra- 
tors sumg  or  sued  in  that  character,  in  gene- 
ral it  must  be  in  the  detinet  only,  see  Com. 
Dig.  tit  Pleader,  2  D..1,  2;  2  W.  8;  1  Saund. 
1,  112,  n.  1,  216;  8  Enst,  2;  2  Ld.  Raym. 
698.  So  in  the  detinet  for  goods,  Gilb.  on 
Debt,  859,  400,  401.  (And  in  actions  by  or 
against  executory  or  administrator z  the  decla- 
ration should  in  strictness  be  only  in  the  deti- 
net. Com.  Dig.  tit.  "Pleader,"  2  D-  1,  2;  2 
W.  8;  1.  Saund.  1,  112,  note  1,  2ieT  8  East, 
2;  L(l.  R»iym.  6U8.  But  if  "owes  to  and"  be 
untcchnichntly  inserted  by  an  executor  or  ad- 
ministrator, it  is  no  ground  of  demurrer,  nor 
irregularity.  Collet  v.  Collet,  8  Dowl.  211. 
In  debt  for  specific  goods,  the  declaration 
should  be  in  the  deiinet  only,  Gilb.  on  Debt, 
859,  400,  401.)  Husband  and  wife  are  to  bo 
sued  in  the  debet  and  detinet,  Gilb.  402.  Ornish 
eion  of  both  the  debet  and  detinet  has  been 
considered  to  be  demurrable,  6  Mod.  806;  Sed 
vide  11  East,  6>. 

(q)  As  to  the  declarations  in  debt  in  gene- 
ral, see  Com.  Dig.  Pleader,  2  W.  7,  &c. 

(r)  This  sum  is  in  general  merely  nominal, 
2  Sclw.  N.  P.  468.  But  if  there  be  a  demand 
ibr  interest,  let  Uiis  sum  be  sufficient  to  cover 
it  (see  post,  486,  n.)  and  insert  also  a  count 
ibr  the  same  in  debt,  as  ante,  88.    As  to  the 


oonolunon  in  debt  qui  iam,  see  ante,  17  and  19* 
(s)  This  is  sufficient,  see  2  T.  R.  28. 
(0  See  forms,  5  Wentw.  145.  See  also 
ante,  toI.  L  810,  97,  8.  This  form  is  usually 
adopted :  formerly  the  count  did  not  state  that 
the  defendant  was  indebted,  &c.  but  was  ai 
follows;  "And  whereeu  also  the  said  defend' 
ant  on,  ifc,  at,  ifc.  bought  of  the  saidplaintif 

certain,  S^cfor /.,  to  be  therefore  paid  b$ 

the  said  defendant  to  the  said  plaintiff,  icheu 
he  the  said  defendant  should  be  thereunto  re- 
quested;^^ and  then  the  other  counts  followed, 
omitting  the  **  whereby,**  &c.  in  the  above 
precedent,  and  aTcrring,  at  the  end  of  the  hut 
count  "  that  all  the  sums  mentioned  in  the  di^ 
ierent  counts  together  amount  to  the  sum  first 
demanded,"  see  Ashton's  Ent.  209,  210;  2  Mai. 
lory's  Ent  177;  Forteac.  198;  Itaat  Ent.  176; 
but  in  the  declaration  in  Emery  v.  Fell,  2  T.  B. 
28.  and  MSS.  prec.  28.  V.  127,  (which  con- 
tained counts  jfbr  goods  sold, work  and  labor,  and 
all  the  money  counts)  each  count  began  wiA 
the  statement  "  that  the  defendant  was  tii- 
debted,**  &c.  as  above,  omitting,  however  the 
"  wfiereby**  &c.  And  the  clause  *•  tchereby** 
&c.  is  not  in  the  old  Entries,  sec  Coke's  E&t 
125,  except  in  cases  where  the  debt  arises  ftoft 
some  misfeasance,  as  on  a  penal  statute,  er 
against  a  sheriff,  tor  an  escape,  cr  on 
awards,  &c.    See  Gilbert's  Action  of  Debt. 

(ti)   This  appears  to  be  unnecessaiy, 
supra,  note  {s) 
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aforesaid,  in  oonsideration  that  the  said  plaintiff,  at  the  like  special  instance    ^^^ 
and  request  of  the  said  defendant^  had  before  that  time,  &c.  .'• 

ccunt  in 

^[Here  state  the  subject-matter  of  the  debt,  as  in  the  qtiantum  meruit  ^®^*  ^^^' 
wmis  in  assumpsit ,  atite^  89  to  87  and  then  proceed  a3  follows : — ]  I  *886  J 

He  the  said  defendant  undertook,  and  then  and  there  agreed  to  pay  to  the 
Baid  plaintiff  so  much  money  as  he  therefore  reasonably  deserved  to  have  of 
the  said  defendant  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested.  And  the  said  plaintiff  avers,  that  he  therefore  reasonably  deserved 
to  ha?e  of  the  said  defendant  the  further  sum  of  — /.  of  like  lawful  money, 
to  wit,  at,  &c.  {venue)  a&resaid,  whereof  the  said  defendant  afterwards,  to 
vit,  on,  &c.  aforesaid,  there  had  notice,  whereby  an  action  hath  accrued  to  the 
said  plaintiff  to  demand  and  have  of  and  from  the  said  defendant  the  said  last- 
mentioned  sum  of  — /.  other  parcel  of  the  said  sum  above  demanded. 

And  whereas  also  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  Y^^^ . 
Ac.  {venue)  aforesaid,  at  the  like  special  instance  and  request  of  the  said  de-  ^  ^ 
fendant  lent  to  the  said  defendant,  and  the  said  defendant  then  and  there  bor- 
roired  of  the  said  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  of 
hie  lawful  money,  to  be  paid  by  the  said  defendant  to  the  said  plaintiff  when 
be  the  said  defendant  should  be  thereunto  aft;erwards  requested,  ^whereby  and 
by  reason  of  the  said  last-mentioned  sum  of  money  being  and  remaining  wholly 
unpaid,  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and  9 

from  the  said  defendant  the  said  last-mentioned  sum  of  — L  other  parcel  of  the 
Mid  sum  above  demanded. 

And  whereas  also  the  salid  plaintiff  aft;erwarda,  to  wit,  on,  &c.  aforesaid,  at,  Money 
4c  {venue)  aforesaid,  had  paid,  laid  out,  *and  expended  a  certain  other  sum  I»»d  (x). 
rf  money,  to  wit,  the  sum  of  — ^/.  of  like  lawful  money,  for  the  said  defend-  [  *387  J 
ant,  and  at  his  like  special  instance  and  request,  and  to  be  paid  by  the  said 
defendant  to  the  said  plaintiff  when  he  the  said  defendant  should  be  thereunto 
afterwards  requested,  whereby,  &c. — [Sam^  as  the  last,  from  the  asterisk 
to  the  end.] 

And  whereas  al^  the  said  defendant,  afterwards,  to  wit,  on,  &;c.  aforesaid,  Money  had 
9it  kc,  {venue)  aforesaid,  had  and  received  a  certain  other  sum  of  money,  to  and  receiv- 
wit,  the  sum  of  — L  of  like  lawftil  money,  to  and  for  the  use  of  tlie  said  plain-  ^  ^y^' 
tiff  and  to  be  paid  by  the  said  defendant  to  the  said  plaintiff  when  he  the  said 
defendant  should  be  thereunto  aftierwards  requested,  whereby,  &c. — [Same  as 
•fcwc,  from  the  asterisk  to  the  erid,] 

And  whereas  also  the  said  defendant  aft;erwards  to  wit,  on,  &;c.  aforesaid,  Account 
•t,  kc  {venue)  aforesaid,  accounted  with  the  said  plaintiff  of  and  concerning  Btated(2). 


(v)  As  to  this  ooant,  see  yoL  i.  810,  97,  8. 
flee  brm,  5  Wentw.  145, 150.  The  ooant  must 
M  eontain  the  words  "  undertook  luid  faith- 
fcfly  promised,  &c."  8  B.  &  A-  206,  but  the 
■wdi  "  undertook  and  agreed"  are  proper. 
t  faith's  Bep.  618.  8  Smith's  Rep.  114. 
the  quantum  meruit  count  seems  in  no  case  to 
te  HMessarf,  ante,  87,  n.  (<f)— 1  Hen.  Bla. 
J**-rm.  Ab.  tit  "  Mincatting,''  and  is  in 
feaoal  better  omitted.  Jhis  is  the  form  uso- 
^  adopted,  but  it  maj  be  framed  stating. 


"  thai  the  aaid  defendant  bought,**  &o.  Forteso. 
198. 

iw)  See  the  forms  in  Rich.  C.  P.  118; 
Morg.  547;  Ast  Ent  209;  2  MaU.  177,  8;  5 
Wcntw.  146,  7.  The  count  may  state  that  the 
defendant  was  indebted,  &o.  See  ante,  885, 
note  (s). 

(x)   Id.  ibid. 

(y)  Ante,  876,  n 5  Wentw.  146. 

{z)  As  to  this  count,  see  Ajbhton's  Ent  209« 
210;  2  MaU.  177. 
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Breach 
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divers  other  sums  of  money,  before  that  time  and  then  due  and  owing,  in  ar- 
rear  and  unpaid,  from  the  said  defendant  to  the  said  plaintiff,  and  upon  that 
accounting  the  said  defendant  was  then  and  there  found  to  be  in  an-car  and 
indebted  to  the  said  plaintiff  in  the  further  sum  of  — /.  of  like  lawful  money, 
to  be  paid  by  the  said  defendant  to  the  said  plaintiff,  when  he  the  said  defend- 
ant should  be  thereunto  afterwards  requested,  whereby  and  by  reason  of  the 
said  last-mentioned  sum  of  money  being  and  remaining  wholly  unpaid,  an  ac- 
tion hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from  the 
said  defendant  the  said  last-mentioned  sum  of  — I  residue  of  the  said  sum 
above  demanded. 

Yet  the  said  defendant  (although  often  requested  so  to  do,)  hath  not  as  yet 
paid  the  said  sum  of  — /.  (a),  above  demanded,  or  any  part  thereof  to  the 
said  plaintiff.  But  he  to  do  this  hitherto  hath  wholly  refused,  and  still  doth 
refuse,  to  the  damage  of  the  said  plaintiff  of  — /.  (A),  and  therefore  he  bring? 
his  suit,  &c. 

Pledges,  &G. 


I  *388  ] 

ON   PRO- 

MI880BT 

NOTES. 

Payee 
against 
maker  of  a 
proinissory 
note  (c). 


*L  ON  PROMISSORY  NOTES. 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  &c.  (dayo/fuh 
tice)  at,  A'c.  {place  where  madcj)  that  is  to  say,  at,  &o.  (venue)  made  his 
certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  year  there- 
in mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then  and  there  delivered 
the  said  note  to  the  the  said  plaintiff,  by  which  said  note  he  the  said  defendant 
then  and  there  promised  to  pay  [two]  months  after  the  date  thereof,  to  the 
said  plaintiff  or  order,  the  sum  of  50i,  for  value  received,  (cc)  by  means 
whereof,  and  by  force  of  the  Statute  in  such  case  made  and  provided,  the  said 
defendant  then  and  there  became  liable  to  pay  to  said  plaintiff  the  said  sum  of 
money,  in  the  said  promissory  note  specified,  according  to  the  tenor  and  efiect 
of  the  said  promissory  note  ;  and  although  the  said  sum  of  money,  in  the  said 
promissory  note  specified,  hath  been  long  since  du^  and  payable  according  to 
the  tenor  and  effect  of  the  said  note,  yet  the  said  plaintiff  in  fact  saith  that  the 


( j)  For  the  diflferent  breaches  irhen  the  ac- 
tion is  brought  by  or  against  particular  per- 
sons, as  surviving  partners,  &c.  ante,  91  to 
116,  and  see  the  precedents  on  bounds,  post; 
43p,  &c.;  6  Wentw.  146,  7 

(a)  This  is  the  same  sum  as  mentioned  in 
ihe  commencement  of  the  declaration,  being  the 
aggregate  of  all  the  sums.  See  ante,  884, 
n.  (a). 

(A)  The  sum  here  to  be  inserted  is  in  general 
10/.,  or  any  other  sum,  though  less  than  the 
real  demand.  If  there  be  a  demand  for  inter- 
est then  let  this  sum  be  enough  to  cover  it,  and 
also  insert  a  count  in  debt  for  the  same,  as 
ante,  88. 

(c)  See  other  forms,  4  Morg.  648;  6  Went 
148;  Chitty  on  BiUs,  7th  ed.  611;  2  B.  &  P. 
78.  See  notes,  ante,  116  to  142,  as  to  varian- 
ces, &c.  which  will  be  here  applicable.  When 
debt  lies  on  bills  and  notes,  see  Chitty  on  Bills, 
7th  edit.  427  to  429.    This  action  may  bo  sup- 


ported by  the  payee  of  a  promissory  note 
against  the  maker  when  expressed  to  be  fijr 
value  received,  2  B.  &  P.  78,  or  by  the  drawer 
against  the  acceptor  of  a  bill  of  exchange  ex- 
pressed to  be  for  value  received,  1  Bar.  &  Crc«. 
681.  8  D.  &  R.  165,  S.  C.  or  by  the  payee  of 
a  foreign  or  inland  bill  expressed  to  In;  for  val- 
ue received  against  the  drawer,  2  B.  &  ^. 
82.  Skin.  816,  and  by  the  first  indorsee 
against  the  first  indoraer,  who  was  also  tbe 
drawer  of  a  bill  payable  to  his  own  or- 
der, 8  Price,  268 ;  but  not  by  the  payee  of  a 
bill  of  exchange  against  the  aooeptor,  Haixir. 
486;  1  Taunt  540;  nor  on  a  note  payable  h^ 
instalments,  until  the  whole  has  become  doeu 
1  Hen.  Bla.  648. 

(cc)  {Semble,  that  the  words  <*  vaJue  rm^ 
eeived"  are  essential  to  sustain  an  action  of 
debit  Croswell  v.  Crisp,  2  Dowl.  635;  Lyona 
V.  Cohen,  8  Dowl.  243;  Priddy  v,  Henbry,  I 
Barn.  U  Cres.  674;  8  Powl.  &  Byl.  105.) 


ON  SIMPLS  COKTBAGTS.  888 

• 

said  defendant,  (although  often  requested  so  to  do)  did  not  nor  would  pay  the  ®*  ^*^ 
g&id  sum  of — /.  in  the  said  note  specified,  or  any  part  thereof,  to  the  said  sons. 
pkiatifT,  in  manner  aforesaid,  or  otherwise  howsoever,  but  hath  hitherto  whol- 
]j  neglected  and  refused  so  to  do,  whereby  an  action  hath  accrued  to  the  said 
plaintiflf  to  demand  and  have  of  and  from  the  said  defendant  the  said  sum  of 
-4.  io  the  said  note  specified,  parcel  of  the  said  sum  above  demanded. — [Add 
counts  upon  ther  cojisideratian  of  the  notes,  ino?iey  counts^  account  stated^ 
and  common  conclusion,  us  ante,  886,  7.] 


n.    ON  BILLS  OF  EXCHANGE.  on  bilu 

OF  EX- 

For  that  whereas,  the  said  plaintifi",  heretofore,  to  wit,on,  &c.  {date  of  dill)  at,  j^^^,^  y^y 
ic  {place  where  made)  that  is  to  say,  at,  <frc.  {ve7iue)  according  to  the  us-  draper  of  a 
age  Mid  custom  of  merchants,  from  time  immemorial  used  and  approved  of  ^^  agai^t 
lithin  this  kingdom,  made  his  cerfSiin  bill  of  exchange  in  writing,  bearing  date  tor  (rf)!^ 
a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid, 
and  thereby  then  and  there.requested  the  said  defendant  [two]  months  after 
the  date  thereof,  to  pay  to  the  said  plaintiff  or  his  order,  the  sum  (£100)  for 
Take  received  in  goods,  (o^  in  bill)  which  said  bill  of  exchange  the  said  defen- 
dant afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (ye7iue)  afore- 
said, in  the  county  aforesaid,  upon  sight  hereof,  accepted,  and  according  to  the 
Baid  usage  and  custom  of  merchants  ;  by  means  whereof,  according  to  the  said 
oaage  and  custom  of  merchants,  he  the  said  defendant  then  and  there  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  bill  of  ex- 
efaange  specified  according  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and 
of  his  the  said  defendant's  said  acceptance  thereof ;  and  being  so  liable,  he  the 
said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
afiaresaid,  at,  &c.  {venue)  aforesaid,  agreed  to  pay  to  the  said  plaintiff  the  said 
Bam  of  money  in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and 
efiect  of  the  said  bill  of  exchange,  and  of  the  said  defendant's  said  acceptance 
tbereof;  and  although  the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, hath  been  long  since  due  and  payable,  according  to  the  tenor  and  effect  of 
the  said  bill,  and  the  said  defendant's  said  acceptance  thereof;  vet  the  said 
plaintiff  in  &ct  saith,  that  the  said  defendant  hath  not,  although  often  request- 
ed so  to  do,  yet  paid  the  sum  of  100/.  in  the  said  bill  specified,  or  any  part  Uiere- 
ofi  to  the  said  plaintiff,  according  to  the  tenor  and  effect  of  the  said  bill  of  ex- 
change, and  the  said  defendant's  said  acceptance  thereof,  or  otherwise  howso- 
erer,  but  hath  hitherto,  wholly  neglected  and  refused  so  to  do,  whereby  an  ac- 
tioa  hath  accrued  to  the  said  plaintiff,  to  demand  and  have,  of  and  from  the 
aaid  defendant  the  said  sum  100/.,  in  the  said  bill  specified,  parcel  of  the  said 
sum  above  demanded. — \_Add  usual  counts  on  the  original  consideration^  mo^ 
ney  counts,  accounts  stated,  and  breach,  as  ante,  386,  7.] 

For  that  whereas  the  said  defendant,  on,  &c.  {date  of  biff)  at,  &c.  that  is  By  the 
to  say,  at,  Ac.  {venue)  according  to  the  usage  and  custom  of  merchants,  from  P^^®®  ^?  * 
time  immemorial  used  and  approved  of  within  this  kingdom,  made  his  certain  the  ^^ 

er,  on  de- 
{d)  See  the  pieceding  note.    That  debt  lies     received  in  goods,  see  1  B.  &  Ores.  681 ;  8  D.  ^ult  of 
I7  the  dnwer  of  a  bill  against  the  acceptor,      &  R.    176»  S.   C.     (8  Powl   218;  2  Powl.  payment 
wtea  payable  to  the  drawer's  own  order,  and     686.)  by  the  ao- 

optaacd  to  be  Ibr  {ralue  received^)  or  ralue         («)  See  note  to  the  precedent,  ante,  887.      ccptor  (e) 


888a 
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^op^Ex^  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  tliere- 
OHAUQE.  ^7  ^l^on  and  there  requested  one  E.  F,  two  months  after  the  date  thereof,  to 
pay  to  the  said  plaintiff  or  order,  the  sum  of  50/.,  value  received,  and  then  and 
there  delivered  the  said  bill  of  exchange  to  the  said  plaintiff,  whach  said  bill  of 
exchange  the  said  E.  F.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c.  {venue}  upon  sight  thereof,  accepted,  according  to  the  said  usage  and  cus- 
tom of  merchants  ;  and  the  said  plaintiff  avers,  that  afterwards,  when  the  said 
bill  of  exchange  became  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  to  wit,  on,  &;c.  (day  when  it  fell  due^  at,  (venue)  aforesaid,  the  said 
bill  of  exchange  so  accepted  aa  aforesaid,  was  auly  presented  and  shown  to  the 
said  E.  F.  for  payment  thereof,  according  to  the  said  usage  and  custom  of 
merchants,  and  the  said  E.  F.  was  then  and  there  requested  to  pay  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and 
effect  thereof  but  that  the  said  E.  F.  did  not  nor  would,  when  the  said  bill  of 
exchange  was  so  presented  and  shown  to  him  for  payment  thereof  as  aforesaid, 
♦889  ]  or  at  any  time  afterwards,  pay  the  said  sum  of  money  therein  specified,  *or 
any  part  thereof,  but  then  and  there  wholly  neglected  and  refused  so  to  do ;  of 
all  which  said  several  premises  the  said  defendant  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  &c.  {ve?iue)  aforesaid,  had  notice  ;  by  means 
whereof,  and  according  to  the  said  usage  and  custom  of  merchants,  he  the  said 
defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum 
of  money,  in  the  said  bill  of  exchange  specified,  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested ;  and  being  so  liable,  he  the  said  de- 
fendant, in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  {venue)  aforesaid,  agreed  to  pay  to  the  said  plaintiff  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested  ;  whereby,  and  by  reason  of  the  said 
sum  of  money  in  the  said  bill  of  exchange  specified,  being  and  remaining  whol* 
ly  unpaid,  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have,  of 
and  from  the  said  defendant,  the  said  sum  of  money  in  the  said  bill  of  exchange 
specified,  parcel  of  the  said  sum  above  demanded. — [Add  cmints  on  consider- 
atio7i  of  the  bill  between  plaintiff  and  defendant^  the  money  counts^  account 
stated^  aiid  breach^  as  ante,  886,  T] 


[*390]  ♦HL  FOR  ROAD  OR  CANAL  CALLS. 

FOB  ROAD 

CALLS  For  that  whereas,  before  the  making  of  a  certain  act  of  parliament,  made  in 

Against  a   the  47th  year  of  the  reign  of  our  lord  the  late  King  George  the  Third,  intitul- 
*'**^^7^  ed,  "  An  act  for  making  and  maintaining  a  road  from  Foxley  Hatch,  in  the 
for  making  parish  of  Croydon,  in  the  town  of  Riegate,  in  the  county  of  Surrey,"  to  wit, 
a  road,  for  on,  &c.  at,  &c,  {venue)  the  said  defendant  did  subscribe  a  certain  sum,  to  wit, 
his  sub-      ^jjg  g^jjj^  Qf  £ —  fQY  and  towards  the  making  of  the  said  road  in  the  said  act 
(y).         mentioned;  and  the  said  plaintiff  further  says,  that  after  the  making  of  the 
said  Statute,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  at  a  certain  meeting  of 
the  said  trustees,  then  and  there  duly  holden  in  pursuance  of  the  said  act,  by  and 
before  upwards  of  seven  of  the  said  trustees,  to  wit,  &o.  the  major  part  of  the 
trustees,  at  the  meeting  (to  wit),  G.  H.,  &c.  did  by  writing  under  their  ro* 

( f)  This  deolaration  is  founded  on  the  47      R.  86.    See  the  fcrms  in  aasumpat,  ante,  5S* 
Geo.  8    B£S8. 1.  a  25.    See  other  forms,  7  T.     18  East,  282. 


ON  SIMPLE   CONTRACTS.  890 

spective  hands,  require  the  said  defendant  to  pay  the  sum  of  — /.,  parcel  of  the  «>«  «w>ad 
Baidsum  of — /.,  (the  other  part  thereof,  to  wit,  the  sum  of — /.  having  been  ®^  cinal 


CALLS. 


wtisfied)  unto  L  K.  of  Croydon  aforesaid,  gentleman,  their  clerk,  whom  they 
the  said  last-mentioned  trustees  did  thereby  authorize  to  receive  the  same  in 
the  parts  and  proportions  following  ;  that  is  to  say,  one  half  of  the  said  sum 
on  or  before  the  10th  day  of  May,  then  instant,  and  the  remaining  half-part 

thereof  on  or  before  the day  of  —  then  instant,  of  which  said  request, 

order,  and  direction,  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
List  aforesaid,  at,  &c.  {venue)  aforesaid,  had  notice  ;  and  by  reason  on  the 
premises,  he  the  said  defendant  then  and  there  bec9,me  liable,  and  ought  to  have 
paid  to  the  said  I.  K.  the  said  sum  of  — I.  in  the  part  and  proportion  aforesaid, 
to  wit.  atj  &c.  {venue)  aforesaid,  yet  the  said  defendant  not  regarding  the  said 
Statute,  hath  not,  although  often  requested  so  to  do,  as  yet  paid  to  the  said  I. 
K.  the  said  sum  of  — I.  or  any  part  thereof,  in  the  parts  and  proportions  afore- 
&tid,  and  at  the  times  aforesaid,  or  otherwise  howsoever,  but  on  the  contrary 
thereof,  the  said  sum  of — L  still  continues  wholly  due  and  owing,  and  in  ar- 
reor  and  unpaid  from  the  said  defendant,  whereby  an  action,  &c. 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  Ac.  {venue)  he  For  road 
the  said  defendant  then  and  there  being  the  owner  of-divers,  to  wit,  two  shares  calls  on 
m  a  certain  undertaking,  mentioned  in  a  certain  act  of  parliament  made  and  ^^te' 
pi38ed  in  the  51st  year  of  the  reign  of  our  lord   the  late  King  George  the  giving ' 
Third,  intituled    "  An  act  for  making  and  maintaining  a  railing  or  tram  road,  l^®'*^ 
"  from  or  near  the  public  wharf  of  the  Brecknock  Abergavenny  canal,  in  the  doliarinff. 
"parish  of  St.  John  the  Evangelist,  in  the  county  of  Brecon,  to  or  near  to  a 
"  certain  place  called  Barton  Cross,  in  the  parish  of  Eardisley,  in  the  county 
"  of  Hereford ;"  that  is  to  say,  a  certain  undertaking  for  making  and  maintain- 
ing the  said  railway  or  tram  road,  and  other  works  mentioned  in  the  said  act 
of  parliament,  was  indebted  to  the  said  company  in  a  large  sum  of  money,  to 
wit,  the  sum  of  iBlOO  of  like  lawful  money,  for  divers,  to  wit,  five  calls,  of  the 
sum  of  <£10  each  upon  each  of  the  said  shares  belonging  to  the  said  defendant, 
whereby  an  action  hath  accrued  to  the  said  company,  by  virtue  of  the  aforesaid 
act  ♦of  parliament,  to  demand  and  have  of  and  from  the  said  defendant  the  [  *891  ] 
Slid  sum  of  JSIOO,  above  demanded,  yet  the  said  defendant,  although  often  re- 
quested so  to  do,  hath  not  as  yet  paid  the  said  sum  of  £100  above  demanded, 
or  any  part  thereof,  to  the  said  company  but  he  to  do  this  hath  hitherto  wholly 
nfased.  and  still  doth  refuse,  to  the  damage  of  the  said   company,  of  jS20, 
therefore,  &c. 

For  that  whereas,  before  the  making  of  the  call  of  money  hereinafter  next  For  instal- 
inentioned,  and  also  before  the  making  of  a  certain  act  of  parliament,  made  ^^^crip^ 
and  passed  in  the  49th  year,  &;c.  intituled,  &c.  [here  set  out  the  title  of  the  tion  to- 
«c/]  to  wit,  on,  &c.  at,  &c.  {venue)  the  said  defendant,  in  and  by  a  certain  wanls 
ia?train?nt  in  writing,  then  and  there  signed  by  him,  subscribed  and  under-  ^^  ^"^* 
took  to  advance  and  lend  a  certain  sum,  to  wit,  &c.  to  make,  with  other  suras  canal,  &o. 
of  mon?y  to  be  subscribed  by  divers  other  persons  the  sum  of,  &c.  of  lawful,  nn^er  a 
ic.  to  be  applied  in  addition  to  the  sum  of,  &c.  granted  by  parliament  in  the  jrpariijw* 
improvement,  kc.  on  the  credit  of  the  funds,  to  be  vested  in  the  commissioners  ment  (^), 
V  ^  act  of  parliament  to  be  obtained  for,  &c.  [here  state  the  purposes  of 
the  act]  the  said  money  to  be  advanced  at  instalments  of  25  per  ce?ii.  at  not 

(ff)  When  to  declaro  in  oa8e>  7  T.  R.  86. 


891  DBCLABATXONS   IN  DEBT. 

FOB  ROAD  less  than  six  months'  distance  from  each  other,  and  the  first  call  not  to  be 
^caua,^  sooner  than  six  months  from  the  then  present  time ;  and  whereas  the  said 
defendant  having  so  subscribed  as  aforesaid,  afterwards,  and  after  the  passing 
of  the  said  statute  so  made  and  pcussed  in  the  year,  &c.  to  wit,  on,  &c.  at.  &c. 
(venue)  certain  persons,  to  wit,  Ac.  then  and  there  respectively  being  com- 
missioners for  putting  in  execution  the  powers  and  authorities  of  the  said 
first-mentioned  act,  given  and  granted,  did,  by  virtue  of  the  powers  and 
directions  of  the  said  act,  duly  make  a  certain  call  for  the  payment  of  all 
instalments,  viz.  one  instalment  of  20  per  cent,  upon  the  sum  of,  &c,  so  sub- 
scribed by  the  defendant  us  aforesaid,  and  the  other  sums  of  money  subscribed 
for  the  purposes  in  the  said  act  mentioned ;  and  did  then  and  there  duly 
require  the  said  defendant  to  pay  the  sum  of,  &c.  (the  same  being  the  first 
instalment  of  and  upon  the  said  sum  of,  &c.  so  by  him  subscribed  as  aforesaid), 

on  or  before  the day  of,  &c.  to  the  said  plaintiff,  who  at  the  time  of  the 

making  of  such  call  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
f  *392  ]  ^the  treasurer  to  the  said  commissioners,  whereof  the  said  defendant  then 
and  there  had  notice ;  and  he,  by  reason  of  the  premises,  became  and  was 
liable  to  pay  to  the  said  plaintiff,  as  such  treasurer  as  aforesaid,  the  said  sum 
of,  &c.  being  20  per  cent,  on  the  said  sum  by  him  subscribed  as  aforesaid, 
whereby,  A;c.  actio  accrevii. 

Second  And  whereas  also  the  said  defendant,  before  the  passing  of  the  said  first- 
^^^^  mentioned  act,  and  more  than  six  months  before  the  making  of  the  call  of 
money  hereinafter  next  mentioned,  at,  ko.  (venue)  had  subscribed  to  advance 
a  certain  other  sum,  to  wit,  &g.  for  the  purposes  aforesaid,  and  in  manner 
aforesaid,  and  thereupon,  after  the  passing  of  the  said  first-mentioned  act,  to 
wit,  on,  &c.  at,  &c.  (venue)  certain  persons,  to  wit,  the  said,  &c.  then  -and 
there  respectively  being  commissioners  for  putting  into  execution  the  powers 
and  authorities  by  that  act  given  and  granted,  did,  by  virtue  of  the  said  act, 
duly  make  a  certain  call  for  the  payment  of  an  instalment ;  that  is  to  say,  an 
instalment  of  20  per  cent,  on  the  sum  of,  &c.  so  subscribed  by  the  said 
defendant  aa  aforesaid,  and  did  then  and  there  duly  require  the  said  defendant 
to  pay  the  sum  of,  &c.  on  or  before,  &;c.  to  the  treasurer  of  the  said  commia- 
sioners ;  and  the  said  plaintiff,  who  at  the  time  of  the  making  of  such  last- 
mentioned  call  was,  and  from  thence  hitherto  hath  been  such  treasurer,  further 
saith,  that  no  other  instalment  had  been  advanced,  or  call  been  made,  in  respect 
to  the  money  so  subscribed  as  last  aforesaid,  within  six  months  next  preceding 
the  said day  of,  &c-  of  all  which  said  premises  the  said  defendant  after- 
wards, to  wit,  on,  &c.  at,  &c.  {venue)  had  notice,  according  to  the  directions 
of  the  said  act,  by  reason  whereof,  &;c. — lAdd  indebitcUus  county  as  ante^ 
53,  aiso  a  count  on  an  account  stated.'] 
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ON  *IV.    ON  AWARDS. 


AW.V&D8. 

On  an 


award  f  Ustud  commencement  in  debt  for  the  stim  in  the  award,  not  for  ike 

where  the  penalty  of  the  bond.] — For  that  whereas  certain  differences  (f)  having  ariaen 

dubmiflson 

(t)  Ab  to  tlie  mifificieni^  of  this,  see  supra,  note. 
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(&)  See  Uic  forms,  post,  897,  &a ;  7  Wentw. 
ludex,  514;  J.  B.  Moore,  674,  as  to  awards  in 
gHieral,  and  the  remedies  Uiereon,  &o.  see 
rkU'8  Prac  9th  erlii.  810  to  845;  8  Chit  Com. 
Liir,CS7  to  668;  Watson  on  Awards;  Cald* 
woll  on  Arbitrations,  Kyd  on  Awards,  and 
notes,  ante,  241;  (Chit  Gen.  Praot  yoL  ii. 
To  su  I:^.)  As  to  this  declaration,  and  the  ac- 
liui  uu  ;iwards  in  general,  see  the  forms  in  as- 
lompsit,  and  the  notes,  ante,  241,  and  the  form 
tnd  vot^a  in  2  Saond.  61,  62.  Id.  127,  8,  1 
Scuud.  168. 4. 

As  tu  who  may  sae  on  the  award,  where 
tb<Te  are  several  parties  to  the  submission,  see 
8  J.  B.  Moore,  674;  1  B.  &  B.  850,  S.  C. 

Form  of  Remedy. — ^Debtlies  on  an  avoard 
for  the  payment  of  moneys  whether  the  sub- 
mmaa.  be  by  rule  of  court  or  by  deed,  or  by 
niting  without  deed,  or  by  parol.  2  SaundL 
62 a.  a.  5;  1  Sid.  452;  8  B.  &  A.  57,  (2Chitt 
(rts.  Pract  128.  124.)  But  to  maintain  debt 
QQtlie  award f  it  is  necessary  that  the  whole  of 
the  money  thereby  directed  to  be  paid  be  due; 
ttd  that  the  cause  of  the  {^tion  be  merely  for 
BOB-pajment  of  moneys  and  for  the  non-per- 
tonaoce  of  any  other  act  1  Hen.  Bla.  &47; 
2  SaoikL  62,  n.  5;  Ld.  Raym.  1040.  And 
debt  will  not  lie  against  executors  or  adminis- 
tzitonoQ  an  award  made  in  the  deceased's 
life^tiiDe,  unless  the  sabmission  were  under  a 
Ml,  because  the  deceased  might  have  waged 
kk  kw.  Cra  Eliz.  557,  600.  When  the  sub- 
Bioion  is  by  deed,  with  a  penalty,  and  the 
tvaM  is  made  within  a  limited  time,  an  action 
of  debt  lies  upon  the  deed  for  the  non-perform- 
noB  of  the  award,  and  that  whether  the  award 
be  fcr  the  payment  of  money,  or  the  perform- 
ance of  a  collateral  act;  8  T.  R  529;  and  debt 
voaU  lie  on  such  deed  for  revoking  it,  4  B  & 
C  108.    6  D.  A  R.  118,  8.  C. 

Where  an  award  for  the  payment  of  money 
■  Bxle  under  Iwnds  of  submission,  the  party 
to  vhom  the  money  is  to  be  paid,  may  either 
btisg  an  action  upon  the  bond  for  not  peru 
mmg  the  award,  or  have  an  action  of  aebt 
tv*  the  oioncy,  and  declare  upon  the  award  it- 
1^  Freem.  Rep.  410,  415;  2  Stra.  928.  It 
^  been  said,  that  when  the  demand  is  merely 
fa*  moiKy  due  on  the  award,  it  is  in  general 
Dare  adTisable  to  declare  on  the  award  as 
•Ure,  than  on  the  bond,  in  order  to  avoid  the 
dday  and  expense  of  a  writ  of  enquiry,  which 
a  nesessary  when  the  action  is  on  the  bond, 
■ad  the  defendant  soifers  judgment  by  default 
6  But,  613;  Watson,  200:  But  on  the  other 
kaad,  many  adrantages  are  gained  by  declar- 
■Bg  on  the  bond,  especially  in  the  prooft;  and 
Bthekte  case  in  7  B  &  C.  427;  1  M.  &  R. 
222,  S.  C.  which  decided,  that  in  debt  on  an 
■vazd,  the  execution  of  tlie  submission  by  all 
fte  parties  must  be  proTed.  Bayley,  J.  ob- 
■rred,  **  I  hope  this  decision  wiU  have  the*ef> 
Aet  of  inducing  parties  to  declare  on  the  ar- 
bitration iNnid.  By  declaring  on  the  award, 
the  plaintiff  takes  upon  himself  the  ortus  of 
ponug  a  mutual  snbmiarion.  By  declaring 
•n  the  Umd,  he  transfers  the  burden  of  proof 
m  the  defisndant,  for  it  lies  on  the  latter  to 
4mhar^  himself  firom  the  penalty  by  showing 
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a  performance  of  the  conditions."    Where  the        oir 
submission  is  by  bond,  and  the  award  is  to  do    awards. 

some  collateral  act,  or  the  submission  has  been     

revoked,  debt  on  the  bond  is  the  only  form  of  yraa  by 
remedy.  arbitration 

Where  the  parties  who  had  submitted  dij-  bonds  (A). 

Sutes  to  arbitration  by  mutual  bonds  by  in- 
orsement  under  seal  on  the  bonds  of  submis- 
sion made  within  the  time  limited  for  making 
the  award,  agreed,  that  the  time  should  be  en- 
larged to  a  future  day;  it  was  decided,  that  an 
action  of  debt  on  the  bond 'would  lie  for  non- 
performance of  an  award  made  after  the  origi- 
nal time  had  expired,  but  within  such  enlarg- 
ed time;  for  such  indorsement  operated  as  a 
defeasance  or  fiirther  defeazanoe  to  the  origi- 
nal bond.  8  D.  &  R.  446;  2  B.  &  C.  179;  S. 
C.  But  if  the  indorsement  hod  not  been  un- 
der seal,  no  action  could  have  been  maintained 
on  the  bond  for  non-performance  of  the  award. 
8  T.  B.  592,  n.  The  remedy  in  the  latter  cose 
would  be  in  debt  or  assumpsit  on  the  award ,  or 
assumpsit  on  the  agreement  Watson  on 
Awards,  202. 

Covenant  lies  on  a  submission  by  deed  for  the 
non-performance  of  an  award,  or  for  the  revo- 
cation of  the  deed,  there  being  covenants  in 
the  deed  to  perform  the  award.  1  D.  &  R. 
106;  5  B.  &.  A«  507,  S.  C;  5  East,  266;  4  B. 
&  C.  108;  6  P.  &  R.  118,  &  C.  On  a  judg- 
ment by  de&ult  in  covenant  for  the  non-per- 
formance of  an  award,  the  court  will  refer  it 
to  the  Master  to  compute  what  is  due  for  prin- 
cipal and  interest  on  the  award.  Tidd,  9th 
edit  471. 

As  to  when  aseumpsii  lies,  see  ante,  241, 
when  matters  are  referred  to  arbitration  with- 
out bond,  and  the  arbitrators  award  a  certain 
sum  to  be  due,  it  may  bo  recovered  under  a 
count  on  an  insimul  compuiassent  1  Esp. 
Rep.  194;  8ed  Vide,  Id.  877.  (A  sum  award- 
ed to  be  due  upon  a  parol  submisraon,  may  be 
recovered  upon  a  count  for  the  original  claim, 
using  the  award  as  settling  the  amount  of  the 
claim.    Allen  v.  Milner,  2  Tyrw.  418. 

So  in  covenant  on  a  lease  an  award  is  good 
evidence  of  the  quantum  of  damages.  White- 
head 9.  Tattersall;  1  Adol.  &  £1.  491.) 

Form  of  Declaration, — ^When  the  submis- 
sion was  by  bonds,  and  the  award  is  merely  to 
pay  money,  the  plaintiff  may  either  declare  on 
the  defendant's  bond,  without  stating  the  con- 
dition (as  in  forms,  post,  486.  1  Saund.  168; 
PL  A.  852;  8  J.  B.  Moore,  674;)  or  may  set 
out  the  bond  and  condition,  and  the  award  and 
breach.  It  is  best  to  adopt  the  former  mode  of 
declaring.  (See  per  Bay  ley,  J.  7  Bar.  &  Cr. 
427;  1  Man.  &  Ryl.  S.  C.) 

The  notes  to  the  form  in  assumpsit,  ante^ 
241,  will,  for  the  most  part,  be  here  applioa* 
ble.  In  debt  on  the  award,  it  is  necessary  lo 
state,  by  way  of  inducement,  the  nature  of 
the  difierences  that  hod  arisen  between  the  par- 
ties. The  concise  averment  adopted  in  the 
above  form  will  suffice.  2  Snund.  62,  n.  1. 
In  some  cases,  however,  it  would,  perhaps,  be 
as  well  to  state  them  more  minutely,  as  in  the 
forms,  post,  898.  In  such  action ,  on  the  award « 
the  mutual    submission    must   be  stated,  2 
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and  being  depending  between  the  said  plaintiff  and  the  said  defendant  (i), 
the  said  plaintiff"  heretofore  to  wit,  on,  ic.  {date  of  deed)  at,  &c.  {vejiiie) 
*by  a  certain  bond  of  arbitration  {t),  bearing  date,  to  wit,  the  day  and  year 
aforesaid,  became  bound  to  the  said  defendant  in  a  certain  penal  sum  in  the 
said  bond  mentioned ;  and  the  said  defendant  then  and  there,  by  a  certain 
other  bond  of  arbitration,  bearing  date,  to  wit,  the  day  and  year  aforesaid, 
became  and  was  bound  to  the  said  plaintiff  in  a  certain  penal  sum  in  the  samo 
bond  mentioned,  which  said  bonds  were  respectively  conditioned  to  (jn)  [here 
set  ouf  (he  substance  of  the  condition,  which  nuiy  he  thus']  abide  the  award 
and  determination  of  E.  P.  of,  &c.  an  arbitrator  indifferently  elected  and 
named,  as  well  by  (n)  and  on  the  part  and  behalf  of  the  said  defendant,  as 
by  and  on  the  behalf  of  the  said  plaintiff,  to  arbitrate,  award,  order,  adjudge, 
and  determine  of  and  concerning  all  and  all  manner  of  action  and  actions, 
cause  and  causes  of  action,  suits,  bills,  bonds,  specialties,  judgments,  execu- 
tions, extents,  quarrels,  controversies,  trespasses,  damages,  and  demands 
whatsoever,  at  any  time  theretofore  had,  made,  moved,  brought,  commenced, 
sued,  prosecuted,  done,  suffered,  committed,  or  depending  by  and  between  the 


Saund.  62,  note  1,  thougli  the  mode  of  Bub- 
missioii,  as  whether  in  writing  or  not,  needs 
not  bo  shown.  Id.  Where,  however,  the 
parties  are  bound  by  their  submission  in  a 
different  manner  from  what  they  would  in  gen- 
eral be  liable,  it  is  necessary  to  state  the  terms 
of  that  submission  in  that  particular  case.  2 
Saund.  61,  n;  7  T.  R.  852;  1  B.  &  B.  850; 
Watson  on  Awards,  205.  The  submission 
need  not  be  stated  at  full  length,  but  the  sub- 
stance and  legal  effect  of  it  should  be  stated. 
It  must  be  so  stated  as  to  correspond  with  and 
support  the  award.  Show  81.  A  profert  of 
the  deed  is  necessary,  8  T.  R.  671.  Where  six 
partners  entered  into  two  bonds  of  submission 
to  arbitration;  in  the  one,  three  gave  a  joint 
and  several  bond  to  the  other  three,  condition- 
ed for  the  due  performance  of  the  award,  and 
the  three  latter  gave  a  similar  bond  to  the 
three  former.  In  the  recital  of  the  bonds,  the 
differences  were  stated  to  be  depending  between 
the  above  bounden  three  and  the  above  named 
three.  In  setting  out  the  bond  in  the  declara- 
tion, the  differences  were  laid  to  be  depending 
between  the  six  parties  collectively.  It  was 
held,  this  was  no  variance.  8  J.  B.  Moore, 
674;  1  B.  &  B.  350,8.  C. 

It  is  sufficient  to  state  so  much  of  the  award 
only  as  to  entitle  the  plaintiff  to  his  action. 
2  Saund.  62  b.  n.  6;  Ante,  243,  n.  b.;  1  Burr. 
280;  1  Salk.  72.  It  is  safest  to  use  the  very 
words  of  the  award.  It  will  do  to  state,  that 
*'  amongst  other  things,  it  was  awarded.  Lit 
Rep.  812;  1  Leon.  72. 

It  must  appear  that  the  award  was  in  form 
as  well  as  in  substance,  mode  according  to  the 
submii<sion ;  as  if  the  submission  be  on  the 
terms  of  the  award,  being  in  writing,  and  un- 
der the  hand  and  seal  of  the  arbitrator,  it  will 
not  suffice  to  aver  only  that  it  was  in  writing; 
and  an  averment  that  the  award  was  duly 
made  would  not  cure  the  defect;  2  ^larsh.  801, 
808;  C  Tsiunt.  G45,  S.  C;  8  M.  &  S.  512; 
2  Saund.  02,  b.  n.  5;  Ante,  242. 


So  where  time  and  place  arc  fixed  m  the 
submission  for  the  delivery  of  the  award,  it 
must  be  shown  that  the  award  was  correct  m 
those  particulars;  Cro.  Jac  577;  8  Mod.  881. 
But  where  it  is  provided  '*  that  the  award  shall 
be  made  in  writing,  &c.  ready  to  be  delivered 
to  the  parties  in  dlfferenoe,  or  such  of  them  as 
sliall  require  the  same,  on  or  before  a  certain 
day, "'it  is  sufficient  to  state  that  the  arbitm- 
tor  made  his  award  without  stating  that  it  wns 
ready  to  be  delivered,  although  the  precedents 
in  common  use  contain  this  latter  averment 
1  Saund.  827,  b.  n.  Watson,  207. 

There  is  no  occasion  to  make  any  profert 
of  the  award,  and  this,  though  it  be  under 
the  hand  and  seal  of  the  arbitrator,  Styles, 
459. 

There  is  no  occasion  to  state  defendant  had 
notice  of  the  award,  unless  the  submission 
expressly  require  it  2  Saund.  62,  n.  Ante 
242. 

Where  money-  is  awarded  to  be  paid  at  a  par 
ticukir  time  and  place,  it  does  not  appear  to  be 
necessary  to  state  the  attendance  of  Uio  plain- 
tiff at  the  places  or  a  demand  by  the  p1ainti€ 
there.  2  B.  &  B.  288;  but  it  is  otherwise  where 
money  is  awarded  to  be  paid  at  a  certain  time 
and  place,  on  a  collateral  thing  being  done  by 
the  plaintiff,  as  on  giving  a  covenant,  or  the 
like,  and  in  that  case  it  must  be  alleged  that 
the  plaintiff  was  ready  at  the  place  to  perform 
his  part  of  tho  award;  2  Chit  Rep.  4U;  Wat- 
son,  208. 

{k)  What  not  a  variance  in  description  of 
parties  to  the  deed,  8  J.  B.  Moore,  074.  1  B. 
&  B.  850,  S..  C. ;  Supra,  note. 

(/)  As  to  tho  statement  of  the  mode  of  snb- 
mission,  see  supra,  note. 

(m)  The  submission  must  be  so  stated  as  to 
correspond  with  and  support  the  award; 
Sapra,  note,  895  a.;  Show.  81. 

(70  This  is  necessary,  2  Stra.  928;  Saund 
61  g.  note 2;  1  Burr,  27a 
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said  parties,  or  either  of  them,  so  as  the  said  award  should  be  made  in  writing,       ^^ 

under  the  hand  of  the  said  E.  F.  (o),  and  ready  to  be  delivered  to  the  said 

parlies  in  difference,  or  such  of -them  as  should  desire  the  same  on  or  before, 

ic.    And  the  said  plaintiff  further  saith,  that  the  said  E.  F.  having  taken  ^^  ^^*^ 

upon  himself  the  burden  of  the  said  arbitration,  did  in  due  manner,  and 

within  the  time  for  that  purpose  appointed,  to  wit,  on,  &c.  {date  of  award) 

at,  &c.  {venue)  duly  make  and  publish  his  award  in  writing  subscribed  with 

his  own  proper  hand  (p)  of  and  concerning  the  said  matters  in  difference 

between  the  said  parties  ready  to  be  delivered  to  the  said  parties  in  difference, 

or  such  of  them  as  should  desire  the  same  and  bearing  (kte,  to  wit,  the  day 

and  jear  last  aforesaid,  and  did  thereby  award  and  direct  {<q)  that  the  said 

defendant  should  pay  to  the  said  plaintiff  the  sum  of  — /.  [^set  out  the  award 

so  far  as  relates  to  the  payment  of  the  money ^^  which,  when  paid,  should 

be  in  full  satisfaction  of  all  claims  and  demands  of  the  said  plaintiff  upon  or 

against  the  said  defendant  for  or  in  respect  of  the  said  matters  in  difference ; 

and  the  said  E.  F.  did  thereby  further  award  and  direct  that  *the  said  plain-  [  *397  ] 

tiff  should  pay  [forty  guineas]  as  and  for  the  costs  of  that  his  award  (r), 

and  that  the  said  defendant  should,  upon  demand,  repay  to  the  said  plaintiff, 

or  to ,  his  solicitor,  one  moiety  of  such  sum  of  forty  guineas,  and  that 

in  all  other  respects  the  said  parties  respectively  should  bear  their  own  costs 
of  that  reference ;  as  by  the  said  award,  reference  being  thereunto  had,  will 
more  fully  appear,  of  which  said  award  the  said  defendant  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  had  notice  (5).  And 
although  the  said  defendant  did  afterwards,  to  wit,  on,  &c.  pay  to  the  said 
plaintiff  the  said  sum  of  — I  in  the  said  award  mentioned,  yet  the  said  de- 
fendant did  not,  on  the  said  day  in  the  said  award  in  that  behalf  mentioned, 
paj  to  the  said  plaintiff  the  said  sum  of  — L  in  the  said  award  mentioned,  or 
any  part  thereof,  nor  hath  he  since  paid  the  same,  or  any  part  thereof, 
although  to  pay  the  said  last-mentioned  sum  of  money  the  said  defendant  was 
requested  by  the  said  plaintiff,  to  wit,  on,  <fec.  appointed  for  the  payment  of 
the  said  sum  of  — I.  to  wit,  at,  &c.  {yenueS  aforesaid,  whereby  an  action  hath 
accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from  the  said  defend- 
ant the  said  sum  of  £ — ,  parcel  of  the  said  sum  above  demanded  (0- — \_Add 
an  indebitatus  cou?it  in  debt,  on  award,  as  ante,  89,  also  counts  for  money 
paidj  and  an  account  stated  in  debt,  and  com7non  conclusions,  as  ante, 
887. — When  an  interest  count  is  useful,  see  1  Gow,  C.  N.  P,  18,  8  Campb. 
4680 

♦For  that  whereas  divers  disputes,  controversies,  and  differences  having  [  *398  ] 
ttsen  and  being  depending  between  the  said  plaintiff  and  the  said  defendant  On  an 

award 

(0)  This  win  depend  on  the  terms  of  the  (»)  The  reference  to  the  award  is  unneces-  ™**^*  P^*'" 

ml  see  2  Biarah.  804;  6  Taunt.  646,  B.  C;  sary;  and  it  is  in  general  mmecessarj  to  state 

Ante,  395  a,  note.  defendant  had  notice  of  it 

(p)  As  to  this  allegation  see  2  Saond.  62  b.  {t)  Arbitrators  may  leooTer  a  compensation 

■•  5;  Ante,  865.  note.    If  required  to  be  seal-  fer  thdr  trouble,  and  plaintiff  may  claim  a 

cd  <H-  sobecribed  by  the  arbitrator,  the  aver-  moiety  of  the  expense  ftom  defendant,  1  Gow's 

■cnt  must  be  a4»ordingly;  2  Marsh.  801;  6  Ca.  NL  Pri.  18. 

Tunt  645,  a  G.  8  M.  &  a  512.    Ante,  895,  (v)   See  the  notes  to  the  precedmg  form. 

Mte.  See  other  forms,  5  Wentw.  886  to  854 ;  2  Mod. 

iq)  It  is  sufficient  to  show  so  much  of  the  Ent.  219,  248,  259,  to  269.    Where  there  is  a 

nriid  only  as  to  entitle  the  plaintiff  to  his  ao-  reference  at  Nisi  Prius  which  is  afterwards 

tNB;  2  SamvL  62  b.  n.  5;  1  Burr.  280;   1  made  a  rule  of  Court,  it  is  said  an  action  lies 

BbOl  72;  Ante,  895,  note.  on  such  rule ;  Sid.  452;  8  Bar.  &  Aid.  57,  ante, 

(r)  Qiftsre,  if  this  be  legal,  8  East,  18.  895»  n. 
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ow       of  and  concerning  divers  sums  of  money  claimed  by  the  said  plaintiff  to  be 
AWAB08.  j^^  ^^  j^jjj^  I'^Qjj^  ^lj^  g^^  defendant,  and  also  of  and  concerning  an  agree- 

8u.inc  to  a  ment  for  the  purchase  by  the  said  defendant  from  the  said  plaintiff  of  the 
Juige's      lease,  good-will,  and   fixtures   of  a  certain  house  and  premises,  used  as  a 

or.  ei-  (10).  {jj^]j0j.»g  shop,  in  W Street,  in  the  county  of  M.  the  said  plaintiff,  to  wit, 

in  Trinity  Term,  n  the year  of  the  reign  of  our  lord- the  now  kin^, 

commenced  an  action  at  law  in  his  majesty's  court  of  King's  Bench,  at  \V. 
against  the  said  defendant  for  the  recovery  from  her  of  the  said  sum  of  money 
so  claimed  to  be  due  to  him  as  aforesaid ;  and  the  said  plaintiff  also,  to  wit, 
in  Trinity  Term  aforesaid,  commenced  a  suit  in  the  High  Court  of  Chan- 
cery against  the  said  defendant  to  compel  a  specific  performance  of  the  said 
agreement,  and  which  said  action  or  suit,  at  the  time  of  making  the  order 
hereinafter  mentioned,  was  depending  and  undetermined,  to  wit,  at,  &c.  and 
thereupon  heretofore,  to  wit,  on,  &c.  at,  &c.  {venue)  by  an  order  of  the  hon- 
orable Mr.  Justice  L then  being  oneof  the  justices  of  the  said  court  of  the 

King's  Bench,  made  in  the  said  action,  dated,  &c.  {the  daie)  it  was,  amongst 
other  things  ordered  {let  the  following  correspond  with  the  order) ^  w^ith  the 
consent  of  the  attornies  on  both  sides  in  the  said  cause,  that  all  matters  in 
difference  between  the  said  parties  thereto,  should  be  referred  to  the  award, 
order,  arbitrament,  final  end  and  determination  of  G.  H.  esq.  so  that  he  should 
make  and  publish  his  award  in  writing,  of  and  concerning  the  matters  afore 
said,  ready  to  be  delivered  to  the  said  parties,  or  either  of  them  requiring 

the  same,  on  {w)  or  before  the day  of in  the  year,  &c.  and  that 

.  the  costs  of  the  said  action  should  abide  the  event  of  the  said  award  to  be 

made  and  published  as  aforesaid,  and  that  the  costs  of  the  said  references 
should  be  in  the  discretion  of  the  said  arbitrator,  'and  that  the  said  parties 
did  and  should  respectively  in  all  things  duly  abide  by,  and  perform  the 
said  award  as  therein  directed ;  and  that  neither  of  the  said  pai-ties  should 
bring  or  prosecute,  or  cause  to  be  brought  or  prosecuted,  any  writ  of  error, 
or  file  any  bill  in  equity  against  the  said  arbitrator,  or  against  each  other; 
and  the  said   plaintiff  further  saith,  that  by  another  order  of  the  said  Mr. 

Justice  L afterwards,  to  wit,  on,  &c.  to  wit,  at,  &c.  aforesaid,  the  time 

for  the  making  of  the  said  award  was  duly  enlarged  (^x)  until,  &c.  as  by 
f  *399  1  such  order,  reference  being  thereto  *had,  will  more  fully  appear;  and  the 
said  plaintiff  in  fact  says,  that  afterwards,  and  before  the  expiration  of  the 
said  enlarged  time  for  making  the  said  award,  to  wit  on,  &c.  {date  of  award) 
at  &c.  {venue)  aforesaid,  the  said  G.  H.  in  pursuance  of  the  said  oixlers, 
having  taken  upon  himself  the  burden  of  the  said  arbitration,  {this  is  usuaUg 
taken  from  the  recitals  in  the  atvard)  and  having  deliberately,  and  at  large 
heard,  read,  and  duly  and  maturely  examined,  weighed,  and  considered,  ail 


{w)  If  no  time  be  limited  for  making  the 
award,  the  arbitrator  is  bound  to  proceed  with- 
in a  reasonable  time,  8  M.  &  S.  147.  It  is 
open  to  the  parties  to  the  agreement  to  request 
the  arbitrator  to  proceed  within  a  reasonable 
time,  and  if  he  neglect  or  refuse,  they  may  re- 
voke his  authority. 

(x)  In  the  statement  of  the  enlargement 
the  precise  day  is  immaterial.  1  Qow,  C.  N. 
Pri.  6.  It  woa  said  by  Le  Blanc,  J.  1  M.  & 
8.  2,  that  the  terms  of  the  referenoe  ought 
never  to  render  it  neoessaiy  to  have  a  Judge's 
order  to  enlarge  the  time,  bat  that  it  ought  to 
be  left  to  the  discretion  of  the  arbitrator  alone. 


to  do  as  he  may  require;  in  that  case  there  was 
a  proviso  in  the  Judge's  order,  that  the  award 
should  be  made  on  or  before  a  day  certain,  but 
that  if  the  arbitrator  should  not  then  be  pre- 
pared, thai  the  time  should  be  enlarged  as  ks 
might  require,  and  a  Judge  of  the  court  think 
reasonable  and  Just ;  and  it  was  held,  that  the 
time  of  making  the  award  was  duly  enlarged 
by  the  arbitrator  indorsing  on  the  onier,  on' the 
day  preceding  the  expiration  of  the  ori^nal  time 
that  he  required  Airther  time,  although  tb9 
Judge's  orvl.T  granting  such  further  time,  was 
not  obtained  till  a  subsequent  day. 
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end  singukr  t^e  allegations,  vouchers,  proofs,  and  evidences  brought  and  pro-  ^^ 
duccd  before  him,  by  and  oiTthe  parts  and  behalf  of  the  said  parties  respec-  ^^^^^' 
tively,  touching  the  said  matters  in  dispute  and  difference  between  them,  and 
referred  to  him  as  aforesaid,  did  make  and  publish  his  award,  arbitrament, 
final  end,  and  determination  in  writing,  of  and  concerning  the  said  premises, 
ready  to  be  delivered  to  the-  said  parties  in  difference,  or  such  of  them  as 
should  require  the  same,  and  bearing  date,  to  wit,  the  day  and  year  last 
aforesaid,  and  did  thereby  award,  order  and  direct  that  {here  set  oiU  the 
award  for  the  payment  of  money)  the  said  defendant  was  justly  and  truly 
indebted  to  the  said  plaintiff  in  respect  of  his  claims  in  the  said  action  as 
aforesaid,  in  the  sum  of  & —  of  lawful  money  of  Great  Britain,  and  the  said 
6.  H.  did  thereby  award,  order,  and  direct  that  the  said  defendant  should 
jttj  to  the  said  plaintiff  or  his  order,  the  sum  of  £ — ,  on,  &c.  (y)  ;  and  the 
said  arbitrator  did  thereby  further  find,  that  the  aforesaid  agreement  be- 
tween the  parties  relative  to  the  aforesaid  lease,  good-will  and  fixtures, 
las  not  binding  upon  them,  and  the  said  ^arbitrator  did  therefore  declare  [  *400  \ 
the  same  void  accordingly;  and  the  said  arbitrator  did  award  and  declare, 
that  said  plaintiff  had  no  claim  or  demand  whatsoever  against  the 
said  defendant  in  respect  or  on  account  of  the  said  agreement,  and  he 
did  thereby  order  and  award,  that  the  said  plaintiff  should  immediately 
canse  his  said  suit  against  the  said  defendant  in  the  said  Court  of  Chan- 
cery to  be  dismissed  in  due  manner,  with  costs  to  be  paid  and  sustained 
by  himself.  And  the  said  arbitrator  did  also  thereby  further  order  and 
award  the  said  defendant  forthwith  to  deliver  up  the  possession  of  the 
said  house  and  fixtures  to  the  said  plaintiff,  and  that  the  said  defendant 
shoald,  when  required,  and  upon  being  duly  indemnified  by  him  the  said 
phintiff  in  that  respect,  permit  and  suffer  him  to  make  such  use  of  his 
name,  and  do  such  other  acts  as  he  should  be  advised  was  and  were 
Deoessary  to  be  done  by  him  to  enable  him  to  sue  for,  and  recover  the 
rents  then   due  and  owing  from  any    person  or   persons    whomsoever,  for 

w  in  respect  of  the   said   house  and  premises   in aforesaid,  or  any 

part  thereof  and  which  said  rents  the  sjiid  arbitrator  did  thereby  award 
tnd  declare  the  said  plaintiff  to  be  entitled  to  «for  his  own  use  and  benefit. 
And  the  said  arbitrator  did  therebv  award,  order,  and  determine,  that  the 
costs  of  the  said  reference,  and  of  that  his  award,  should  be  borne,  paid 
for,  and  sustained  by  the  said  plaintiff  and  defendant  in  equal  shares  and 
proportions,  upon  payment  of  the  said  sum  of  £ —  and  the  due  performance 
rfthat  his  award;  and  he  did  thereby  further  award,  order  and  direct,  that 
the  said  plaintiff  and  defendant  should  forthwith  in  due  manner  execute  to 
«ach  other  a  general  release  of  all  matters  whatsoever  in  dispute  and  differ- 
ence between  them  as  aforesaid,  up  to  the  date  of  the  said  rule  or  order  of 

the  saud day  of as  by  the  said  award,  reference  being  thereunto 

had,  will  more  fully  and  at  large  appear ;  of  which  said  award  the  said  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid  had  notice  {z) 
Id  wit,  at,  &c.  {yenue^  aforesaid.  And  the  said  plaintiff  further  saith,  that 
aftenrards,  to  wit,  on  Wednesday  next  after  the  Octave  of  St.  Martin,  in 

Xjchaelmas  Tern,  in  the year  aforesaid,  it  was  duly  ordered  by  the  said 

€oaTt,  that  the  said  first-mentioned  order  of  the  honorable  Mr.  Justice  L. 


Uiit  day,  if  dulj  demanded  at  the  place  ap-     award,  see  ante,  895,  u. 
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should  be  entered  and  made  a  rule  of  the  ^^aaid  court ;  and  the  said  plaintiff 
further  saith,  that  the  costs  of  the  said  action,,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  to  wit,  at,  &g.  {venue)  aforesaid,  were  duly  taxed  at 
a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful,  &c.  of  all  irhich 
said  premises  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, there  had  notice ;  yet  the  said  defendant,  did  not  nor  would,  on  the  said, 
<fec.  or  at  any  time  before  or  since,  although  often  requested  so  to  do,  piy  to 
the  said  plaintiff  the  said  sum  of  — L  in  the  said  award  mentioned,  and  the 
said  sum  of  — /.  or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  neglects  and  refuses  so  to  do,  to  wit,  at,  &c.  aforesaid, 
whereby  an  action  hath  accrued  to  the  said  plaintiff  to  demand  andhare  of 
and  from  the  said  defendant,  the  said  sums  of — /.  and  — /.  amounting,  to  wit, 
to  the  sum  of  — /.  parcel  of  the  said  sum  aboye  demanded,  &c.  [Money  paid, 
account  stated,  and  common  conclusion  in  debt,} 


ON 
BY-LAWS. 

Debt  on  a 
bye-law, 
for  pay- 
ment of  an 
annual  Rim 
made  in 
pursuanoe 
of  a  charter 
granted 
to  the  col- 
lege of  eur- 
geons  (a). 

[  *402  ] 

Charter, 
22d 

March,  40 
G.  3,  recit- 
ing prior 
cl^rters 
and  stat- 
utes. 


V.  ON  BY-LAWS. 

London,  to  wit. — The  Royal  college  of  surgeons  in  London  complain  of 
Samuel  Hunt  being  in  the  custody  of  the  Marshal  *of  the  Marsbalsea  of  our 
Lord  the  now  king,  before  the  king  himself,  of  a  plea  that  he  render  unto 
them  the  said  royal  college,  the  sum  of  £2  of  lawful  money  of  Great  Britain, 
which  he  owes  to,  and  unjustly  detains  from  them.  For  that  whereas  his  late 
Majesty  King  George  the  Third,  by  his  certain  letters  patent  under  the  great 
seal  of  England,  bearing  date  at  Westminster,  the  22d  day  of  March,  in  the 
40th  year  of  his  reign,  and  which  said  letters  patent,  sealed  as  aforesaid,  the  '. 
said  royal  college  now  bring  here  into  court,  the  date  whereof  is  the  same  \ 
day  and  year  aforesaid,  after  reciting,  ^c. — [Recites  a  charter  granted  btf 
Edward  the  Fowth,  by  which  he  incorporated  the  barbers  freemen  of  ihi 
city  of  London,  and  gave  twelve  or  eight  of  thetn  power  to  elect  governors 
to  direct  the  art  of  surgery  ;  also  a  charter  of  the  S2rf  Henry  ilie  EiglUh^ 
and  which,  after  stating  that  two  compafiies  of  surgeons,  one  called  bar* 
bers,  and  the  other  surgeons,  were  then  in  existence,  unites  them  into  one 
body  corporate,  called  "  The  Masters  and  Govertiors  of  the  Mystery  of 


(a)  This  form  Kas  settled  with  great  care 
by  the  then  Solicitor-General,  Sir  Vicary 
Gibbs,  upon  examination  of  the  form  in  7 
Wcntw.  883,  and  other  forms.  See  other  forms, 
1  Lut.  562.  Tliorap.  Ent.  115,  120;  2  Mod. 
Ent  226,  230;  Lil.  Ent  153;  5  Wentw.  166 
to  222;  7  Id.  601  to  603;  1  Wills.  Rep.  281;  1 
Hen.  Bla.  870;  1  Burr.  235;  3  Burr.  1847;  1 
B.  &  P.  100;  2  M.  &  P.  194.  As  to  by-laws 
in  general,  see  Com.  Dig.  tit.  ** By-Laws,^*  per 
totum.  2  Chit  Com.  Law,  217  to  224.  To 
secure  an  obedience  to  a  by-law,  a  penalty 
should  be  annexed  to  the  breach  of  it;  5  Co. 
63  b. — 8  Leon.  265.  If  the  by-law  docs  not 
regulate  the  mode  of  recovering  the  penalty,  an 
action  of  debt  lies  for  it,  1  llol.  Ab.  8G6,  C. 
pi.  8,  and  the  by-law  may  ortlain,  that  it  shall 
be  recovered  by  debt,  5  Co.  64.  a — 1  Rol.  Ab. 
866»  C.  pi.  2,  or  that  the  chamberlain  of  Lon- 
don shall  bring  debt  for  it,  Id.  Ibid.    Bat  a 


by-law,  «*  that  none  but  freemen  shall  keep 
shop,*'  cannot  conlSne  the  action  for  the  pei^ 
alty  to  the  port  mote  court,  where  none  bol 
the  sheriff  or  coroner  (who  must  be  freemen) 
can  array  a  jury,  3  Burr,  1847,  1858. 

Jts  to  the  Declaration. — The  dcclaratioa 
most  state  the  particular  Acts  which  sahjak 
the  defendant  to  the  penalty,  therefore  a  ccwfll 
stating  the  penalty  as  being  forfeited  under  ani 
by  virtue  of  a  certain  by-law  of  the  compapf 
before  that  time  duly  made,  is  bad,  on  speoil. 
demurrer,  1  B.  &  P.  98;  and  see  2  M.  &  K 
164.  The  power  of  making  by-laws  is  ind^ 
dent  to  every  corporation,  but  the  law  impUii 
the  right  to  be  in  the  whole  body,  and  if  it  bi 
exercisable  by  a  select  part  of  it,  snch  poinMt 
must  be  shown.  1  B  &  P.  100,  101.  1  ou^ 
158,  9;  see  a  form  in  2  M.  &  P.  164,  held  bid 
for  not  averring  a  condition  precedent 
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nni  Commoyialty  of  the  Barbers  and  Surgeons  of  London  ;"  and  directs^ 
that  ikey  shall  be  impleaded  by  that  name.    It  then  recites  the  charter  of 
5  Car,  2,  which  confirms  to  the  united  company  all  their  privileges,  pos- 
sessions, and  powers,  and  empowers  them  to  elect  two  masters,  and  ten 
etaminers  of  surgeons  annually.    It  next  sets  forth  the  18  Geo.  2,  where- 
hy  the  barbers  and  surgeons  were  agaiix  made  distinct  corporations  ;  the 
corporation  effected  in  the  reign  of  Henry  the  Eighth  was'declared  void, 
and  those  who  had  been  regularly  admitted  surgeons,  were  made  a  dis- 
tinct body  corporate,  to  be  called  and  impleaded  by  the  name  of  **  Master ^ 
Governors,  and  Commonalty  of  the  Art  and  Science  of  Surgeons  of  Lon- 
don," and  to  take  to  themselves  property  not  €xeeedi?ig  £200  per  annum 
w  value.     The  charter  then  proceeds  to  state,  that  this  incoiporation  has 
besn  dissolved,  and  that  his  Majesty  thereby  constituted  James  Earle,  and 
the  other  menders  of  the  late  company,  a  body  corporate  and  politic,  with 
a  common  seal,  by  the  name  of  the  "  Royal  College  of  Surgeons,^'  enabling 
them  to  purchase,  and  hold  a  hall  or  counciUhouse,  ^c.    It  then  ^author-  [  *408  ] 
izes  the  college  to  elect  twenty-one  persons  to  be  a  court  of  assistants,  of 
teh>m  ten  should  be  avaminers  of  surgeons  for  the  college,  one  of  which 
latter  number  should  be  principal  master,  and  two  other  governors :  and 
then  proceeds  to  enable  the  masters,  governors,  with  ten  of  the  m^inbers 
of  the  court  of  assistants,  to  hold  courts  to  make,  confirm,  or  annul  by- 
htts.    It  then  appoints  the  first  master,  governors,  examiners  and  assist- 
ants, the  latter  for  life,  the  two  form^er  for  a  year,  and  directs  the  time  of 
their  meeting,  and  the  oath  they  are  to  take  ;  it  prescribes  the  annual  elec- 
tion of  masters  and  governors.    It  then  precludes  all  persons  not  regularly 
educated,  ^c.  from  becoming  m,embers,  and  concludes  with  a  promise,  that 
the  parties  may  act  under  the  charter  without  testifying  their  assent  to  it 
in  itriting.]    As  by  the  said  letters  patent  of  his  said  late  majesty,  under  the  Reference 
great  seal  of  England,  reference  being  thereunto  had,  will,  •  amongst  other  to  the 
filings,  more  fully  and  at  large  Jvppear.    And  the  royal  college  further  say,  that  charter, 
ifter  the  making  of  the  said  letters  patent,  and  within  thirty  days  next  after  the 
4it€  thereof,  and  upwards  of  fourteen  days  before  the  day  of  holding  the 
meeting  hereinafter  next  mentioned,  to  wit,  on  the  25th  day  of  March,  A.  D. 
1^00,  to  wit,  at,  &c.  aforesaid,  in  the  parish  of  St.  M.  le  fe.  in  the  W.  of  C. 
the  said  Charles  Hawkins  then  and  there  bein*::  such  master  of  the  said  colleoje 
of  surgeons  as  aforesaid,  and  the  said  W.  L.  and  G.  C.  then  and  there  being 
snch  governors  of  the  same  college  as  aforesaid,  did,  in  pursuance  of  the  said 
fetters  patent,  give  and  publish  in  the  gazette,  a  certain  notice,  bearing  date 
tbe  2oth  day  of  March,  in  the  year  last  aforesaid,  that  they,  the  said  masters 
Md  governors  of  the  said  college,  did  appoint  and  direct  that  the  members  of 
.fte  said  court  of  assistints  of  the  said  college,  in  the  said  letters  patent  nam- 
d,  should  meet  on  Thursday,  the  3d  day  of  April  then  next,  at  two  o'clock 
in  the  afternoon  precisely,  at  the  hall  or  council-house  of  the  said  college,  sit- 
:late  in  Portugal  Row,  in  Lincoln's  Inn  Fields,  in  the  county  of  Middlesex, 
(tfce  same  being  the  place  at  which  the  persons,  members  of  the  said  late  cor- 
Jont]<m,  had  usually  held  their  meetings  for  upwards  of  six  months  then  last 
pBt) :  and  that  the  said  members  of  the  said  court  of  assistants,  for  carrying 
■rta  effect  the  said  letters,  and  of  such  intended  meeting  of  tlie  said  court  of 
taaistants,  they,  the  said  master  and  governors  did  thereby  give  that  public 
notice  to  all   persons  who  were  or  might  be  concerned  or  interested  therein. 
And  the  said  *royal  college  of  surgeons  further  say,  that  after  the  making  of  [  *'404  ] 
the  said  letters  patent,  and  within  thirty  days  next  after  the  said  date  thereof, 
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^^  and  upwards  of  fourteen  days  after  the  giving  such  notice  as  aforesaid,  to  ivit, 
on  the  10th  day  of  April,  in  the  year  of  our  Lord  1800  aforesaid,  being  the 
time  mentioned  and  appointed  in  the  said  notice,  the  said  master  and  gover- 
nors, and  the  said  other  members  of  the  said  court  of  assistants  in  the  said 
last-mentioned  letters  patent  named  and  appointed,  did  in  pursuance  of  the 
same  letters  patent,  and  of  the  said  notice,  meet  at  the  said  hall  or  coun- 
cil-house of  the  said  college  in  the  said  notice  mentioned,  and  did  then  and 
there  duly  hold  a  court  of  assistants  for  carrying  into  effect  his  said  late  maj- 
esty's said  letters  patent,  and  did  administer  unto  each  other  respectively,  and 
each  of  them  did  then  and  there  take  the  said  re^ective  oaths,  as  directed 
and  required  by  the  said  last-mentioned  letters  patent  as  aforesaid.  And 
the  said  royal  college  further  say,  that  at  the  said  meetmg  it  was  then  and 
there  duly  resolved  by  the  said  master,  governors,  and  other  members  of  the 
said  court  of  assistants  so  assembled,  and  so  constituting  the  said  court  of  as- 
sistants as  aforesaid,  that  in  pursuance  of  the  said  clause  in  the  said  charier, 
which  related  to  the  election  of  three  new  members  of  the  court  of  assistants 
to  fill  up  the  then  present  vacancies  therein,  a  court  of  assistants  should  be 
holden  a.t  the  said  college,  being  the  said  hall  or  council-house  of  the  said  col- 
lege, situate  in  Portugal  Row  aforesaid,  for  the  purpose  of  such  election,  on 
Friday,  the  2d  day  of  May,  then  next,  at  two  o'clock  precisely,  the  same 
being  within  one  month  next  after  the  first  meeting  of  the  said  court  of  as- 
sistants, as  aforesaid.  And  the  said  royal  college  of  surgeons  further  say, 
that  the  said  Samuel  Hunt,  before  the  aay  of  the  date  of  the  said  last-men- 
tio^jied  letters  patent,  to  wit,  on  the  4th  day  of  June,  in  the  year  of  our 
Lord  1789,  was  a  member  of  the  said  late  corporation  of  surgeons,  estab- 
lished by  the  said  act,  made  and  passed  in  the  18th  year  of  the  reign  of  his 
said  late  Majesty  King  George  the  Second,  and  so  remained  and  continued 
such  member,  until  the  dissolution  thereof,  to  wit,  at  London  aforesaid,  ia  the 
parish  and  ward  aforesaid.  And  the  said  royal  college  of  surgeons  further 
say  that  the  said  Samuel  Hunt,  so  having  been  such  member  of  the  late  cor- 
poration of  surgeons  as  aforesaid,  afterwards,  and  after  the  making  of  the  said 
last-mentioned  letters  patent,  to  wit,  on  the  21st  day  of  April,  in  the  year  of 
[  *405  ]  our  Lord  1800  ^aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, was  willing  to  become,  and  be  a  member  of  the  said  college,  by  the  said 
last-mentioned  letters  patent,  established  and  incorporated,  and  did  afterwards, 
and  within  six  calendar  months  after  the  date  of  the  said  letters  patent,  to  wit, 
on  the  same  day  and  year  last  aforesaid,  tliat  is  to  say,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  testify  his  acceptance  of  his  said  late  majes- 
ty's said  letters  patent,  and  his  consent  to  become  a  member  of  the  said  col- 
lege, by  then  and  there  signifying  such  his  acceptance  and  consent  in  writing, 
to  the  court  of  assistants  of  the  said  college ;  and  which  said  acceptance  and 
consent  of  the  said  Samuel  Hunt  was  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  duly  entered  in  a  certain  book  kept  by  the  said  court  of  asaist-^ 
ants  for  that  purpose,  at  the  said  hall  or  council-house  of  the  said  college,  sit- 
uate in  Portugal  Row  aforesaid,  to  wit,  at  London  aforesaid,  in  the  pariah  and 
ward  aforesaid  ;  and  the  said  Samuel  Hunt  then  and  there  became,  and  waa 
and  still  is  a  member  of  the  said  Royal  College  of  Surgeons  in  London,  to 
wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid.  And  the  said 
Royal  College  of  Surgeons  further  say,  that  after  the  making  of  the  said  let- 
ters patent,  and  within  one  month  next  after  the  said  first  meeting  of  the  said 
oouit  of  assistants  as  aforesaid,  to  wit,  on  the  2d  day  of  May,  in  the  year  of 
our  Lord  1800  aforesaid,  at  the  said  college,  being  the  said  hall  or  council- 
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base  of  the  said  college,  situite  in  Portugal  Bow  aforesaid,  in  pursuance  pf  on 
the  said  resolution,  the  said  mastw,  and  t^  said  governors,  and  the  said  other  "^"^^•* 
members  of  the  said  court  of  assisitaats,  so  named  and.  appointed  in  the  said 
letters  pat^it  as  aforesaid,  did  then  and  there  assemble,  and  duly  hold  a  court 
of  assistants  of  the  said  college  of  surgeons,  to  wit,  at  London  aforesaid,  in  tlie 
purish  and  ward  aforesaid.  And  the  said  Bojal  College  further  say,  that  at 
the  said  court  of  assistants  so  assembled  as  last  aforesaid,  the  said  master,  gov- 
ernors, and  other  members  of  the  said  court  of  assistants,  so  named  in  the  said 
letters  patent  ns  aforesaid,  did  then  and  there  duly  elect  John  Samuel  Charl- 
ton, Edward  Ford,  and  William  Norria,  to  fill  up  the  said  three  vacancies,  then 
existing  in  the  said  court  of  assistants,  and  the  said  three  last-mentioned  per- 
sons were  then  and  there  duly  elected,  and  then  and  there  became  members  of 
the  said  court  of  assistants.  And  the  said  royal  college  farther  say,  that  af- 
tenrards,  and  within  six  calendar  nK>nths  after  ^^the  date  of  the  said  letters  [  ^406  ] 
patent,  to  wit,  on  the  said  2d  day  of  May,  in  the  year  of  our  Lord  1800 
aftresaid,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  the 
said  master,  governors  and  other  members  of  said  court  of  assistants,  so  nam- 
ed and  appointed  in  the  said  letters  patent  as  aforesaid,  did  respectively  duly 
testify  their  acceptance  of  the  said  letters  patent,  and  their  consent  to  become 
ffien^eis  of  the  said  college,  by  then  and  there  signifying  such  their  accept- 
aaoe  and  consent  in  writing,  which  said  acceptance  and  consent  was  then 
and  there  duly  entered  in  a  certain  book  kept  for  that  purpose,  at  the  said 
hall  or  counciUhouse  of  the  said  college,  situate  as  aforesaid ;  and  that  with- 
in die  said  six  calendar  months,  to  wit,  on  the  same  day  and  year  last  afore- 
said, divers,  to  wit,  100  members  of  the  said  late  dissolved  corporation,  and 
ako  divers,  to  wit,  20  persons,  who,  since  the  dissolution  thereof,  had  obtained 
soch  letters  testimonial  as  aforesaid,  under  a  seal,  purporting  to  be  the  seal 
of  the  said  late  dissolved  company  or  corporation,  did,  in  like  manner,  duly 
testify  their  acceptance  of  the  said  letters  patent,  and  tl)eir  consent  to  become 
members  of  the  same  college,  to  wit,  at  London  aforesaid,  in  the  parish  and 
vird  ^resaid,  which  same  acceptance  and  consent  was  then  and  there  also 
doly  entered  in  the  said  bode.  And  the  said  royal  college  further  says,  that 
afimrards,  to  wit,  on  the  2d  day  of  June,  in  the  year  of  our  Lord  1800 
afiwesaid,  at  the  said  college,  situate  in   Portugal  Bo  v'  aforesaid,  a  court  of  ^ 

aasistaiits  of  the  said  royal  college  of  surgeons  was  then  and  tliere  dul^  hold-^ 
eOy  and  that,  at  such  last-mentioned  meeting  of  the  said  court  of  assistants, 
tiie  said  John  Samuel  Charlton,  Edward  Ford,  and  William  Norris,  having 
leqKctively  duly  accepted  the  said  office  of  members  of  the  said  Court  of 
asabtants,  the  said  oath,  so  directed  by  the  said  letters  patent  to  be  taken  by 
the  members  of  the  said  court  of  assistants  as  aforesaid,  was  duly  administered 
to  each,  of  them,  the  said  John  Samuel  Charlton,  Edward  Ford,  and  William 
Nonis,  and  they  did  then  and  there  respectively  take  the  said  oath  as  directed 
and  lequired  by  the  said  letters  patent,  to  wit,  in  London  aforestiid,  in  the 
pmh  acid  ward  aforesaid ;  and  the  said  royal  college  of  surgeons  further  say, 
that  afterwards,  to  wit,  on  the  $th  day  of  January,  in  the  year  of  our  Lord 
1802,  at  the  said  college,  being  the  sf^id  hall  or  council-house  of  the  said  col- 
1^  situate  in  Portugal  Row  aforesaid,  the  said  George  Chandler,  then  and 
tfaoe  being  the  principal  master  of  the  ^said  college,  and  the  said  Thomas  I  *407  J 
Keato  uid  Charles  Blicke,  then  and  there  being  the  governors  of  the  said  col- 
lege, and  the  said  Charles  Hawkins,  Jonathan  Wathcn,  W^illiam  Lucas, 
Saoniel  Howard,  James.  Earle,  W^illiam  Long,  Thomas  Foster,  John  Birch, 
John  Hevinside,  John  Howard,  William  Blizard,  Henery  Cline,  David  Dun- 
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^^       das,  John  Samuel  Charlton,  Edward  Ford,  and  William  Norris,  together 
with  James  Ware  and  Edward  Home,  then  and  there  being  the  whole  of  the 
members  of  the  said  <x)art  of  assistants,  did  then  and  there  respectively  duly 
assemble,  and  duly  hold  a  court  of  assistants  of  the  said  royal  college  of  sur- 
geons, in  order  to  treat  and  consult  about  and  concerning  the  rule,  onler, 
state,  and  government  of  ihe  said  college ;  and  the  said  last-mentioned  master, 
governors,  and  court  of  assistants,  being  so  assembled  as  aforesaid,  did  in 
The  ma^    pursuance  and  by  virtue  of  the  said  letters  patent,  (make  and  ordain  the  fol- . 
king  of  the  lowing  by-law,  rule,  and  ordinance,  the  same  appearing  to  them,  the  said 
^'  ^'      master,  governors,  and  court  of  assistants,  so  assembled  as  last  aforesaid, 
requisite  and  convenient  for  the  regulation,  government,  and  advantage  of  the 
said  college  and  the  same  by-law,  rule,  and  ordinance,  not  being  contrary  to 
law,  and  whereby  it  was  then  ai\d  there  duly  ordained)  that  every  member  of 
the  court  of  assistants  should  annually  pay  the  sum  of  40^.  and  every  other 
member  of  the  college,  who  should  reside  in  or  within  seven  miles  of  the  city 
of  London,  should  pay  the  sum  of  20^.  towards  defraying  the  necessary 
charges  and  expenses  of  the  college,  which  several  annual  sums  should  be 
due  and  payable  upon  the  24th  day  of  June  in  every  year,  and  the  first 
j^  thereof  should  be  due  and  payable  upon  the  24th  day  of  June,  1802 ;  which 

of  by-law    ^^  by-law,  rule,  and  ordinance,  so  made  and  ordained  as  aforesaid,  after- 
by  chau-     wards  to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  aforesaid, 
ceUor  and   j^  ^^  parish  and  ward  a&resaid,  pursuant  to  the  directions  of  the  said  last- 
^w,  &&"    mentioned  letters  patent,  was,  according  to  the  Statute  in  such  case  made  and 
provided,  examined,  approved  of,  and  allowed  by  the  right  honorable  John 
Lord  Eldon^  then  lord  high  chancellor  of  Great  Britain,  the  right  honorable 
Edward  Lord  Ellenborough,  then  chief  justice  of  his  late  majesty,  assigned 
to  hold  pleas  in  tl^e  court  of  our  said  lord  the  now  king,  before  the  kin^  him* 
self,  and  the  right  honordble  Richard  Pepper  Lord  Alvanley,  then  lord  chief 
justice  of  his  late  majesty,  of  the  bench  at  Westminster,  to  wit,  at  London 
Notice  to    ^oi'69&id,  in  the  parish  and  ward  aforesaid ;  of  all  which  said  several  premises 
defendant,  the  said  Samuel  Hunt,  afterwards,  to  wit,  on  the  same  day  and  year  last* 
residence    aforesaid,  at  London  aforessiid,  in  the  parish  and  ward  aforesaid,  had  notice. 
Lit  wtttiin  -^^  ^^®  ^^  royal  college  of  surgeons  fiirther  say,  that  the  said  Samud 
seven  miles  Hunt,  SO  being  such  member  of  the  said  royal  college  of  ^surgeons  as  afore- 
and  liabil-^gaid,  on  the  said  21st  day  of  April,  in  the  year  of  our  Lord  1800  aforesaid, 
yj^^\  resided,  and  hath  thence  hitherto  resided  within  seven  miles  of  the  city  of 
I    ^^^  J  London,  to  wit,  in  Little  St.  Martin's  Lane,  in  the  parish  of  St.  Martin  in 
the  Fields,  in  the  city  and  Liberty  of  Westminster,  in  the  county  of  Middle* 
sex,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid ;  and  bjr 
means  thereof,  and  by  virtue  of  the  said  by-law,  he  the  said  Samuel  Hanl^'^ 
after  the  making  of  the  said  by-law,  to  wit,  on  the  24th  day  of  June,  in  thd^ 

Cof  our  Lord  1804,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid, 
me  liable  to  pay,  and  ought  to  have  paid  to  the  said  royal  college  of  suiw 
geons,  a  large  sum  of  money,  to  wit,  the  sum  of  20s.  of  lawful  raonoj  mi' 
Great  Britain,  for  one  year  of  the  said  contribution,  ending  on  the  said  24tk' 
day  of  June,  in  the  year  of  our  Lord  1804,  aforesaid,  towards  defraying  tbo] 
necessary  charges  and  expenses  of  the  said  royal  college,  whereby,  and  hf^- 
reason  of  the  said  last-mentioned  sum  of  money  being  and  remaining  wboUr^i 
unpaid,  an  action  hath  accrued  to  the  said  royal  college  of  surgeons  to  dcfmaiia^ 
and  have  of  and  from  the  said  Samuel  Hunt  the  said  sum  of  20^.  parcel  of 
the  said  sum  above  demanded. 
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And  whereas  also  his  late  majesty  Ein^  George  the  Third,  bj  his  certain       o^ 
o&er  letters  patent  under  the  great  seal  of  Engand,  bearing  date  at  West-  af|"^^' 
minster,  the  said  22d  day  of  March,  in  the  40th  year  of  his  reign  aforesaid,  ^^^^^  ni^,^ 
and  which  said  last-mentioned  letters  patent  sealed  as  aforesaid,  the  said  ooncise 
loy&l  college  of  surgeons  now  bring  here  into  court,  the  date  whereof  is  the       • 
same  day  and  year  last  aforesaid,  after  reciting,  amongst  other  things,  that 
the  corporation  of  master,  governors,  and  commonalty  of  the  art  and  science 
of  Burgeons  of  London,  had  become  and  then  was  dissolved,  did,  of  his  special 
grace  and  mere  motion,  and  at  the  humble  petition  of  James  Earl,  esq.  the 
tlttn  late  master  of  the  aforesaid  then  late  corporation  of  surgeons,  for  him- 
aelf,  his  heirs  and  successors,  will,  ordain,  constitute,  and  declare,  give  and 
grant  onto  the  aforesaid  James   Earle,  and  unto  all  the  members  of  the  said 
Him  late  corporation  of  master,  ^governors,  and  commonalty  of  the  arts  and  [  "^^409  ] 
Kienoe  of  surgeons  of  London,  having  been  admitted  and  approved  surgeons 
within  the  rules  of  said  company,  and  also  unto  all  such  persons  who,  upon  or 
aooe  the  dissolution  of  the  said  corporation  should  have  obtained  letters  testimo- 
nial, under  a  seal,  purporting  to  be  the  seal  of  the  said  late  dissolved  corpora- 
tion, authorizing  them  to  practice  the  art  and  science  of  surgery,  that  they, 
from  henceforth  forever  thereafter,  should  be  and  remain,  by  virtue  of  the 
said  last-mentioned  letters  patent,  one  body  corporate  and  politic,  by  the 
name  of  the  royal  college  of  surgeons  in  London,  and  by  the  same  name 
d»uld  and  might  have  perpetual  succession,  and  a  common  seal,  with  power 
to  break,  alter,  and  make  anew  the  said  seal,  from  time  to  time,  at  their  will 
and  pleasure,  and  by  the  same  name  should  and  might  implead,  and  be  im- 
pleaded, before  all  manner  of  justices,  in  all  courts,  and  in  all  manner  of  ac- 
tioi»  and  suits ;  and  his  said  late  majesty  did,  by  the  said  letters  patent, 
fcrtber  will  and  please,  that  it  should  and  might  be  lawful  to  and  for  the 
sud  college,  thereby  established  and  incorporated,  from  time  to  time,  in  the 
manner  thereinafter  mentioned,  to  elect,  choose,  and  appoint  twenty-one  per- 
9QDS  to  be  the  court  of  assistants  of  the  said  college,  of  which  court  of  as- 
liBtents  ten  persons  should,  at  all  times,  be  constituted  and  appointed  exam- 
hen  of  surgeons  for  the  said  college,  and  of  such  ten  persons  one  should  be 
|riDcipal  master,  and  two  others  should  be  governors,  to  be  respectively  qual- 
AA  aiid  admitted  in  such  manner,  and  to  continue  in  the  said  offices  respec- 
tively for  such  time  or  times  as  by  the  said  last-mentioned  letters  patent 
1» thereinafter  ordered  and  appointed;  and  that  it  should  and  might  be 
Inrfdl  for  the  master  and  governors  of  the  said  college,  or  for  one  of  them, 
l|{g|ether  with  ten  or  more  of  the  members  of  the  said  court  of  assistants  for 
time  being,  when  and  as  often  as  to  any  one  of  the  master  or  governors 
seem  meet,  to  hold  courts  and  assemblies,  in  order  to  treat  and  con- 
about  and  concerning  the  rule,  order,  state,  and  government  of  the  said 
and  also  that  it  should  and  might  be  lawful  to  and  for  the  said  mas- 
and  governors,  and  court  of  assistants,  so  assembled,  or  the  major  part  of 
to  make,  ordain,  confirm,  annul,  or  revoke,  from  time  to  time,  such 
kws,  ordinances,  rules,  and  constitutions,  as  to  them  should  seem  requi- 
and  convenient  for  the  regulation,  government,  and  advantage  of  the  said 

so  as  such  by-laws,  ordinances,  rules,  "^^and  constitutions,  should  [  ^410  j 

be  contrary  to  law,  and  in  all  such  cases  as  should  be  necessary,  be  ex- 

-Jied,  approved  of,  and  allowed,  as  by  the  laws  and  statutes  of  this  realm 

provided  and  required ;  and  his  said  late  majesty,  by  his  said  letters  pa- 

it,  did  farther  will  that  Charles  Hawkins^  esq.  one  of  his  principal  ser- 

t-surgeons  should  bean^  be  was  thereby  constituted  and  appointed  the 
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°*       first  master  of  the  said  college  of  surgeons,  and  that  William  Long,  and 
^     George  Chandler,  esqrs.  should  be  and  they  were  thereby  constituted  and 
appointed  the  first  governors  of  the  same  ;  and  that  the  said  Charles  Haw- 
kins, William  Long,  and  George  Chandler,  together  with  J.  W.,  W.   L.,  S. 
H.,  and  W.  C,  esqrs.  the  said  James  Earl,  Thomas  Kent,  esqrs.  the  surgeon- 
general  to  his  late  majesty's  forces,  and  Charles  BUcke,  esq.  should  be,  and 
Siey  were  thereby  constituted  and  appointed  the  first  examiners  of  surgeons 
for  the  said  college ;  and  also  that  the  said  Charles  Hawkins,  William  Long, 
George  Chandler,  and  J.  W.,  esqrs.  the  said  W.  L.,  S.  H..  W.  C,  J.  E., 
and  C.  B.,  T.  F.,  esq.  J.  B.,  esq.  the  said  T.  K.  H.,  J.  H.,'W.  B.,  and  H. 
C,  esqrs.  D.  D.,  esq.  the  other  of  his  said  Majesty's  principal  serjeant-sur- 
geons,  and  such  three  other  persons  as  should  be  elected  to  that  oflice,  on  the 
day  whereon  the  court  of  assistants  of  the  said  college  thereby  incorporated 
should  first  meet,  after  the  date  of  his  said  Majesty's  letters  patent  or  at  a 
court  of  assistants,  to  be  holden  within  one  month,  then  next  aft^r,  should 
be,  and  they  were  thereby  constituted  the  first  court  of  assistants  of  the  said 
college  of  surgeons  thereby  incorporated  and   established ;  and   it  was  his 
Said  Majesty's  further  will  and  pleasure,  that  after  the  day  of  the  date  of 
his  said  last-mentioned  letters  patent,  no  person,  except  those  who,  before 
the  day  of  the  date  of  the  said  last-mentioned  letters  patent,  were  members 
of  the  late  corporation  of  surgeons,  established  by  the  said  act  made  and 
passed  in  the  18th  year  of  the  reign  of  his  said  Majesty's  royal  grand&ther 
King  George  the  Second,  and   ako  excepting  such  persons  as  should  have 
received  such  letters  testimonial  as  in  the  said  last-mentioned  letters  patent 
mentioned,  under  a  seal  purporting  to  be  the  seal  of  the  late  dissolved  com- 
pany or  corporation  of  surgeons,  should  be  capable  of  becoming  a  member 
of  the  said  college,  thereby  established,  unless  he  should  have  obtained  let- 
ters testimonial  of  his  qualifications  to  practice  the  art  and  science  of  sur- 
gery, under  the  common  seal  of  the  college  thereby  established  ;  but  every 
f  *411  J  person  *who  should  hereafter  obtain  such  letters  testimonial  under  the  com- 
mon seal  of  the  college  aforesaid,  should  thereby,  by  virtue  of  such  letters 
testimonial,  become,  and  may  be  constituted  a  member  of  the  said  college ; 
subject  to  all  the  regulations,  provisions,  and  by-laws  of  the  said  college ; 
and  it  was  his  said  Majesty's  further  will  and  pleasure,  that  the  members 
of  the  said  late  corporation,  and  such  other  persons  who,  since  the  dissolu- 
tion thereof,  should  have  obtained  such  letters  testimonial  under  a  seal  pur- 
porting to  be  the  seal  of  the  late  dissolved  company  or  corporation  as  afore- 

•  said,  and  who  should  be  willing  to  become  and  be  members  of  the  said  col- 
lege thereby  established  and  incorporated,  should  testify  their  acceptance 
of  his  said  Majesty^s  letters  patent,  and  their  consent  to  become  members  of  [ 
the  said  college,  by  signifying  such  their  acceptance  and  consent  in  writing, 
to  the  court  of  assistants,  within  six  calendar  months  after  the  date  of  hm 
said  Majesty's  said  letters  patent,  who  should  cause  such  acceptance  and' 
consent  to  be  entered  in  certain  books,  to  be  kept  for  that  purpose  at  the: 
hall  or  council-house  of  the  said  college ;  and  the  said  court  of  assistants 
were,  by  the  said  letters  patent,  required  to  keep  such  books,  and  have  suA 
entries  made  therein  accordingly,  as  by  the  said  last-mentioned  letters  pa* 
tent  of  his  said  late  Majesty,  under  the  great  seal  of  England,  refercnee 
being  thereuAto  had,  will,  amongst  other  things,  more  fully  and  at  large  ap- 
pear ;  and  the  said  royal  college  of  surgeons  further  say,  that  the  said  Sam* 
uel  Hunt,  before  the  day  of  the  date  of  the  said  last-mentioned  letters  p»» 
tent,  to  wit,  on  the  said  4th  day  of  June,  in  the  year  of  our  Lord  1789| 
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was  a  member  of  the  said  late  corporation  of  surgeons,  established  by  the       ^^ 
said  act,  made  and  passed  in  the  18th  year  of  the  reign  of  his  said  late  Ma-   ^^'^^^ 
jesty  King  George  the  Second,  and  so  remained  and  continued  such  mem- 
ber thereof,  until  the  dissolution  thereof,  to  wit,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid;  and  the  said  royal  college   of  surgeons   in 
LoDdon  further  say,  that  the  said  Samuel  Hunt,  so  having  been  such  mem- 
ber of  the  said  late  corporation  of  surgeons  as  aforesaid,  afterwards,  and  after 
the  making  of  the  said  last  mentioned  letters  patent,  to  wit,  on  the  21st 
day  of  April,  in  the  year  of  our  Lord  1800  aforesaid,  at,  &c.  was  willing 
to  become  and  be  a  member  of  the  said  college,  by  the  said  last-mentioned 
letters  patent   established  and  incorporated,  and  did  afterwards,  and  within 
ELS  calendar  months  after  the  date  of  the   said  letters   patent,   to  wit.  on 
♦the  same  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  testify  his  acceptance  [  *412  J 
of  his  said  late  Majesty's  said  last-mentioned  letters  patent,  and  his  consent 
to  become  a  member  of  the  said  college,  by  then  and  there  signifying  such 
his  acceptance  and  consent  in  writing,  to  the  court  of  assistants  of  the  said 
college ;  and  the  said  S.  H.  then  and  there  became,  and  was,  and  still  is,  a 
member  of  the  said'  royal  college  of  surgeons  in  London,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid ;  which  said-last-mentioned  letters 
patent,  after  the  making  thereof,  to  wit,  on  the  2d  day  of  May,  in  the  year 
of  our  Lord  1800  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, was  duly  accepted  by  the  said  master  and  governors,  and.  other  members 
of  the  said  court  of  assistants  therein  named,  and  also  by  divers,  to  wit,  one 
hundred  members  of  the  said  late  dissolved  corporations,  and  also,  by  divers, 
to  wit,  twenty  persons,  who  since  the  dissolution  thereof,  had  obtained  such 
letters  testimonial  as  aforesaid,  under  a  seal,  puporting  to  be  the  seal  of  the 
said  Lite  dissolved  company  or  corporation ;  and  the  said  royal  college  further 
say,  that  afterwards,  to  wit,  on  the  8th  day  of  January,  in  the  year  of  our 
Lord  1802  aforesaid,  at  the  said  college,  being  the  said  hall,  or  council-house 
of  the  said  college,  situate  in  Portugal  Row  aforesaid,  the  said  George  Chand- 
ler then  and  there  being  the  principal  master  of  the  said  college,  and  the  said 
Thomas  Keate  and  Charles  Blicke  then  and  there  being  the  governors  of  tho 
Biid  college,  and  the  said  Charles  H.,  J.  W.,  W.  L.,  S.  H.,  J.  E.,  W.  L.,  T. 
P.,  J.  B.,  J.  H.,  J.  H.,  W.  B.,  H.  C,  D.  D.,  J.  S.  C,  E.  R,  W.  N.,  J.  W., 
and  E.  H.  then  and  there  being  members  of  the  said  court  of  assistants,  did 
then  and  there  respectively  duly  assemble  and  duly  hold  a  court  of  assistants 
of  the  said  royal  college  of  surgeons,  in  order  to  treat  and  consult  about  and 
omoeming  the  rule,  order,  state,  and  government  of  the  said  college ;  and  the     ^ 
laid  last-mentioned  master,  governors,  and  court  of  assistants  being  so  as- 
sembled as  aforesaid,  did  then  and  there,  in  pursuance  and  by  virtue  of  the 
»id  last-mentioned  letters  patent,  duly  make  and  .ordain  the  following  by- 
lacw,  rule,  and  ordinance,  the  same  appearing  to  them  the  said  master,  govern- 
ors, and  court  of  assistants  so  assembled  as  last  aforesaid,  requisite  and  con- 
venient for  the  regulation,  government,  and  advantage  of  the  said*  college, 
and  the  same  by-law,  rule,  and  ordinance  not  being  contrary  to  law ;  and 
whereby  it  was  then  and  there  duly  ordained,  that  every  member  of  the  court 
of  assistants  *should  annually  pay  the  sum  of  forty  shillings,  and  every  other  [  *418  ] 
meaber  of  tho  college  who  should  reside  in  or  within  seven  miles  of  the  city 
of  London,  should  pay  the  sun^of  twenty  shillings  towards  defraying  the  ne- 
oesaary  chargaa  and  expenses  of  the  college,  which  several  annual  sums  should 
be  due  and  payable  upon  the  24th  day  of  June  in  every  year ;  and  the  first 
(art  t!iereof,  should  be  due  and  payable  upon  the  24th  day  of  June,  1802 ; 
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which  said  last-mentioned  by-law,  rule,  and  ordinance,  so  made  and  ordained 
as  last  aforesaid,  afterwards,  to  wit,  on  the  same  day  .and  year  lust  aforesaid, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  and  pursuant  to  the 
directions  of  the  said  last-mentioned  letters  patent,  and  according  to  the  fonn 
of  the  Statute  in  such  case  made  and  provided,  was  examined,  approve<l  of, 
and  allowed  by  the  right  honorable  John  Lord  Eldon,  then  Lord  high  chancel- 
lor of  Great  Britain,  the  right  honorable  Lord  Ellenborough,  then  chief  jus- 
tice of  his  late  majesty,  assigned  to  hold  pleas  in  the  court  of  our  s:ud  loiil 
the  now  king,  before  the  kin^  himself,  and  the  right  honorable  Richard  Pep- 
per Lord  Alvanley,  then  lorn  chief  justice  of  his  late  Majesty,  of  the  bench 
at  Westminster,  to  wit,  at  London  o^. repaid,  in  the  parish  and  ward  afore- 
said :  of  all  which  said  several  premises  the  said  Samuel  Hunt,  afterwards, 
to  wit,  on  the  same  day  and  year  last  aforesaid,  at  London  afore&iid,  in  the 
parish  and  ward  aforesdd,  had  notice  ;  and  the  said  royal  college  of  surgeons 
further  say,  that  the  said  Samuel  Hunt,  being  such  member  of  the  said  royal 
college  of  surgeons  as  aforesaid,  on  the  21st  day  of  April,  in  the  year  of  our 
Lord  1800  aforesaid,  resided,  and  hath  thence  hitherto  resided,  within  seven 
miles  of  the  city  of  London,  to  wit,  in  the  parish  of  St.  Martin  in  the  Fields, 
in  the  city  and  liber^  of  Westminster  aforesaid,  in  the  county  of  Middlesex, 
aforesaid,  to  wit.  at  London  aforesaid,  in  the  parish  and  ward  aforesaid ;  and 
by  means  thereof,  and  by  virtue  of  the  said  by-law,  he  the  said  Samuel 
Hunt,  after  the  making  of  the  by-law,  to  wit,  on  the  24th  day  of  June,  in 
the  year  of  our  Lord  1804,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, became  and  was  liable  to  pay,  and  ought  to  have  paid  to  the  said  rojal 
college  of  surgeons,  a  large  sum  of  money,  to  wit,  the  sum  of  twenty  shillings, 
of  lawful  money  of  Great  Britain,  for  one  year  of  the  said  contribution,  end- 
ing on  the  said  24th  day  of  June,  in  the  year  of  our  Lord  1804  aforesaid,  towards 
defraying  the  necessary  charges  and  expenses  of  the  said  royal  college,  where- 
[  *414  ]  by,  *and  by  reason  of  the  said  last-mentioned  suih  of  money  being  and  remain- 
ing wholly  unpaid,  an  action  hath  accrued  to  the  said  royal  college  of  sur- 
geons, to  demand  and  have  of  and  from  the  said  Samuel  Hunt  the  said  last- 
mentioned  sum  of  twenty  shillings,  residue  of  the  said  sum  above  demanded ; 
yet  the  said  Samuel  Hunt,  (although  often  requested  so  to  do)  hath  not  as 
yet  paid  the  said  sum  of  forty  shillings  above  demanded,  or  any  part  thereof,  to 
the  said  royal  college  of  surgeons,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  wholly  neglects  and  refuses  so  to  do,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid ;  to  the  damage  of  the  said  royal 
college  of  surgeons  of  £10,  and  therefore  they  bring  their  suit,  &c. 
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For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  at  a  supreme  court 

OF  LMFisRi-  of  judicature  of  our  sovereign  lord  the  king,  holden  at  the  town  of  St.  Jago 

OR  C()URTS. 

.   *  •''^       (6)  Aa  to  when  debt  or  assumpsit  lies  on  the  see  form  of  declaration.  Soot  v.  Bevun,  2  B<ir. 

"*d^^*     t    j^^g^ent  of  a  foreign  or  inferior  court,  see  &  Adol.  78.)     See  also  as  to  when  such  judg- 

'iix /ix**      *"**®»  '^^^*  notes.     (Bocquet  v,   Macarthy,  2  ment  is  oonclusive,  id.    Also  as  to  the  form  of 

W  (!)•       Bar.  &  AdoL  961 ;  1  Crom.  M.  &  Ros.  277,  and  the  declaration,  id, 

(1)  See  tlie  precedent,  Richards,  Adm.  v.  Bicklcy,  18  Scrg.  &  Rawlc,  806,  which  was  debt 
upon  a  Bdi-badoes  judgment  When  the  foundation  of  the  foreign  judgment  is  a  specialty,  and 
it  is  so  stated  in  the  declaration,  the  Statute  of  Limitations  {actio  von-  accrevit)'  is  not  a  good 
plea,  ibid* 
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de  la  Vega,  in  and  for  the  island  of  Jamaica,  and  within  the  jurisdiction  of  tho 
Slid  court  (r),  to  wit,  at,  &c,  {venue)  the  last  Thursday  in  August,  in  the 

year  of  the  reign  of  our  said  lord  the  king,  and  in  the  year  of  our  Lord 

,  before  the  honorable ,  esq.  chief  judge  of  the  said  court,  and  his  as- 
sociates, then  sitting  judges  of  the  same  court,  by  the  consideration  and  judg- 
ment of  the  same  court,  recovered  against  the  said  defendant,  as  well  the  sum 
of  JE  —  current  money  of  the  said  island  of  Jamaica,  for  his  damages  which  he 
had  sustained  by  occasion  of  the  non-performance  of  certain  pi-omises  and  un- 
dertakings before  that  time  made  by  the  said  defendant  to  the  said  plaintiff,  as 
abo  the  sum  of  £ —  current  money  of  the  said  island  of  Jamaica,  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff, 
♦by  the  said  court  of  his  own  assent,  then  and  there  adjudged,  whereof  the  said  I  *416  J 
defendant  is  convicted,  which  said  judgment  still  remains  in  that  court,  in  full 
fi)rce  and  eflfect,  in  no  wise  satisfied,  recovered,  or  annulled,  (that  is  to  say) 
at,  A'c.  (venue)  aforesaid.  And  the  said  plaintiff  in  fact  saith,  that  he  had  not 
jet  obtained  execution  of  the  aforesaid  judgment,  and  that  the  damages,  costs, 
and  charges  aforesaid,  in  form  aforesaid  recovered,  are  of  great  value,  to  wit, 
of  the  value  of  £ —  (c?)  of  lawful,  <fec.  to  wit,  at,  &c.  {venue)  aforesaid,  where- 
by an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have,  of  and  from 
the  said  defendant  the  said  sum  of  <£ —  parcel  of  the  said  sum  above  demand- 
ed.— [Add  counts  o?i  debt,  for  the  debt  upon  whtch  the  judgment  teas  ob- 
tained^ money  counts,  and  the  account  stated.'] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  a  certain  decree  and  sentence  On  a 
was  made,  in  and  by  his  majeaty^s  court  of  sessions  in.  Scotland,  to  wit,  at,  Scotch  de- 
tc.  {venue)  in  jk  certain  matter  then  depending  in  the  same  court  wherein  the*^"*^ 
aid  plaintiff  was  pursuer,  and  the  said  defendant  was  defender,  by  which  said 
decree  it  was  found,  and  the  lords  of  council  and  sessions  being  the  judges  of 
the  same  court,  did  thereby  theft  and  there  find  the  said  defendant  liable  to 
the  said  plaintiff  in  the  sum  of  £ —  sterling,  as  the  said  plaintiff's  salary  for 
eighteen  nights  he  had  been  enggaed  to  pei'form  by  the  said  defendant  at  cer- 
tiin  theatres,  &c. — [Set  out  the  adjudicatory  part  of  the  decree  carefully] 
as  by  the  said  decree  and  sentence  more  fully  appears  (/*),  of  which  said  de- 
cree and  sentence  the  said  defendant  afterwards,  to,  wit,  on  the  day  and  year 
aforesaid,  at.  &c.  {venue)  aforesaid,  had  notice,  which  said  decree  and  sen- 
teoee  still  remain  in  fujl  force  and  effect,  not  in  anywise  reversed,  set  aside,  or 


(c)  These  words  are  unneoessary,  and  the 
•fecliniticD  would  be  goo<l  without  them,  upon 
special  demurrer,  1  Wils.  319,  820.  Com  Dig. 
fleuier,  2  W.  12.  See  form  in  assumpsit,  and 
Boteti,  ante,  243 ;  and  notes  to  the  next  pr&- 
eedent 

(0  7o  ast^ertain  the  value  in  this  case,  mul- 
t^j  the  current  money  by  five,  and  then  di- 
'vUcby  se^en,  which  produces  the  amount  in 
■^ine  Enfrlish  money.  (The  value  to  be  re- 
oorered  is  Uiat  sum  in  sterling  money  which 
tbeemrency  would  have  produced  according 
to  the  actual  rate  of  exchange  between  Jamai- 
tt  and  England  at  the  date  of  the  judgment, 
Seott  V.  Bevan,  2  Bar.  &  Adol.  78.) 


(«)  See  the  form  in  assumpsit,  and  notes, 
ante,  245,  and  that  assumpsit  lies,  see  1  M.  & 
P.  668;  4  Bing.  686,  S.  C.  Debt  lies  upon  the 
decree  of  a  colonial  court  (of  Equity)  which 
has  no  power  to  enforce  its  decrees  in  this  coun- 
try, 1  Campb.  258.  It  does  not  lie  on  a  decree 
of  (an  English)  court  of  Equity,  (though  it  bo 
for  the  payment  of  a  specific  sum 'of  money, 
when  it  is  founded  on  equitable  considerations 
only,)  8  B.  &  A.  52;  (1 )  nor  on  a  mere  inter- 
locutory order  of  a  court  of  law,  2  H.  B.  248. 
4  Taunt.  705,  when  it  lies  on  a  rule  of  reference, 
1  Sid.  452;  2  B.  &  A.57. 

if)  As  to  this  averment,  see  Doug.  1  6, 
East,  473. 


(1)  In  Pinin^lvanla  an  action  of  debt  is  maintainable  on  a  decree  of  a  court  of  Equity  of  a 
Iter  state  for  the  payment  of  money.    Evans  adm.  v,  Tatem,  9  Scrg.  &  Rawle,  252.    The  Qon- 
■Hentions  upon  which  the  decree  was  founded  do  not  appear  by  the  report. 
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ON  SCOTCH  otherwise  vacated ;  and  the  said  plaintiff  bath  not  obtained  any  satis&ctioB 
of  or  upon  the  said  decree  or  sentence  for  the  said  several  sums  of  money  lo 
decreed  and  ordained  as  aforesaid,  whereby  an  action  hath  accrued  to  the  said 
plaintiff,  to  demand  and  have  of  and  from  the  stud  defendant  the  said  sum  of 
oooS^more  ^  —  parcel  of  the  said  sum  above  demanded.  And  whereas  also  the  said  de- 
generaL  fendant  afterwards,  to  wit,  on  the  said,  &c.  at,  &c.  (venue)  aforesaid,  had  be- 
come and  was  indebted  to  the  said  plaintiff  in  the  further  sum  of  &—  of  like 
lawful  money,  upon  and  by  virtue  of  a  certain  decree  and  sentence  before  then 
made  in  and  by  his  said  majesty's  court  of  sessions  in  Scotland  aforesaid,  in  a 
certain  matter  then  depending  in  the  same  court,  wherein  the  said  plaintiff  was 
pursuer,  and  the  said  defendant  was  defender,  by  which  said  last-mentioned  de- 
cree and  sentence  the  said  defendant  was  decreed  and  ordained  to  pay  to  the 
said  plaintiff  divers  sums  of  money,  in  thp  whole  amounting  to  the  siud  last- 
mentioned  sum  of  £, —  which  is  still  wholly  unpaid  and  unsatisfied  to  the  said 
plaintiff,  to  wit,  at,  <Src.  i^venue)  aforesaid,  whereby  an  action  hath  accrued  to 
the  said  plaintiff  to  demand  and  have,  of  and  from  the  said  defendant  the  said 
last-mentioned  sum  of  £  —  other  parcel  of  the  said  sum  above  demanded. — 
\^Add  counts  far  the  original  debt  for  which  the  decree  was  obtained,  and 
the  money  counts ^  and  account  stated  in  debt,  and  breachJ] 

On  a  jadg-      For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  {the  day  when 
©o^roT'     judgment  given  or  about  it)  in  the  court  of  record  of  our  said  lord  the  kingef 
the  bor-      the  borough  of  Liverpool,  in  the  county  palatine  of  Lancaster,  holden  in  the 
ough  court  common  hall  within  the  exchange,  before  P.  W.  B.  Esq.  the  mayor  of  the  said 
°^Yrr     borough,  according  to  the  custom  of  the  borough  aforesaid,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  used  and  approred  of  within  the 
said  borough,  by  the  consideration  and  judgment  of  the  said  court,  recovered 
against  the  said  defendant  the  sum  of  X14.  7^.  parcel  of  the  said  sum  abo\'C  de- 
manded, which  in  and  by  the  said  court  wafi  adjudged  to  the  said  plaintiff  for 
his  damages  which  he  had  sustained  as  well  by  reason  of  his  not  performing 
r  "^416  1  ^^^^^^  promises  and  undertaking  then  lately  made  to  ^the  said  plaintiff  by  the 
said  defendant  in  the  borough  aforesaid,  and  within  the  jurisdiction  of  the  siid 
court  {gg)  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  said  defendant  was  convicted,  as  by  the  record  and  pro- 
ceeedings  thereof  remaining,  &c.  which  said  judgment  remains  in  full  force  and 
effect,  not  reversed,  vacated,  set  aside,  annulled,  paid  off,  or  satisfied,  and  the 
said  plaintiff  has  not  as  yet  obtained  any  satisfaction  or  execution  of  the  said 
•       judgment  in  form  aforesaid  recovered,  whereby  an  action  hath  accrued  to  the 
said  plaintiff,  to  demand  and  have,  of  and  from  the  said  defendant,  the  said  sum 
of  £14.  7^.  parcel  of  the  said  sum  above  demanded. — [Add  counts  on  the 
original  cause  of  action,  account  stated,  arid  breach.] 


aSSa.  Vn.    FOR  ESCAPES. 

^OTfffor        ^^^  ^^^^  whereas  the  said  plaintiff  heretofore,  to  wit,  in Term  (term 

the  escape  <>/  Judgment),  in  the year  of  the  reign  of  our  lord  the  now  king,  in 

{ff)  Debt  lies  on  the  judgment  of  an  inferi-  (gt;)    (Th^s  allegation    seems  es9cntj.il  in 

or  court,  see  243  a;  and  see  ante,  248,  as  to  as-  debt  upon  the  judgment  of  an  inforitT  Cf>art, 

Biynpeit,  and  the  note  as  to  the  form  of  do-  Read  r.  Pope,  1  Crom.  M.  S:  Roa.  302;  Solltf 

claring.  9.  Siode,  1  AdcL  &  KIL  608.) 


ON  LEGAL  LIABILITISd. 


HIT 


iikb  court  of  our  said  lord  the  king,  before  the  king  himself  [or,  if  the  judg- 
meni  were  in  *C,  P.  say  '4n  the  court  of  our  said  lord  the  king,  of  the 
Bench  at  Westminster,  before  the  Right  Honorable ,  knight,  and 


(&)  See  other  forms,  poet,  and  those  refer- 
red to  in  1  S&and.  87,  n.  1 ;  Com.  Dig.  Escape, 
P1ttdcr,2  W.  11;  7  Wentw.  568  to  667;  I 
BadL  G.  P.  463;  Herne,  89,  and  see  a  form  iu 
ease  for  an  escape  on  an  attachment  for  not 
performing  an  award,  8  B.  &  C.  124;  also  one 
m  debt  far  an  escape  in  execution,  on  a  judg- 
ne&t  renred  by  scire  facia»,  4  B.  &  C.  S80; 
6D.&fi.  500.  S.  C;  (1  Crom.  M.  &  Bos.  163.) 

Wktn  an  action  lies. — It  would  exceed  the 
fimits  of  a  note  to  point  out  f^lly  aU  the  re- 
qviates  to  maintain  an  action  for  an  escape. 
It  most  be  deemed  sufficient  to  Insert  the  fol- 
kviDg  points  : — 

The  shcnff  is  liable  for  the  escape  of  a  pris- 
tner  taken  on  an  erroneaut  judgment.  Cailh. 
148.  If  a  court,  not  having  jurisdiction, 
ddeis  an  officer  to  discharge  a  prisoner,  and 
the  officer  obeys  the  order,  he  is  liable  to  an 
letioD  for  an  escape,  8  T.  R.  424  The 
AehA  cannot  take  advantage  of  any  diifects  in 
the  proceedings  against  the  prisoner.  Cro. 
Jic  288.  But  unless  a  party  be  Uwfully  in 
eastody,  no  action  lies  for  his  escape,  7  B.  & 
G.  80;  8  B.  &  C.  12U;  and  It  seems  the  officer 
■  not  liable  if  the  judgment  was  void^  B.  N. 
P.  85,  6;  Wats,  on  Sherilfe,  64;  or  if  the  writ 
of  execution  was  absolutely  void,  Cro.  Jac.  8, 
288;  B.  N.  P.  66.  An  escape  effected  by  the 
■et  of  God,  or  the  king's  enemies,  or  by  the 

r 'ion  taking  fire,  is  excused.  4  Co.  84;  B. 
P.  66.  The  sheriff  is  liable  though  he  ar- 
Mt  in  a  liberty.  3  B.  &  A.  602.  Letting  a 
■an  that  was  arrested  go  to  the  next  house, 
^oatfi  in  another  jurisdiction,  was  held  an 
eonpe.  Sheriff  of  Hampshire  v.  Godfrey,  12 
6.2.8.  R.;  12  Mod.  116,  n.  b.;  1  B.  &  P. 
*i  Tonddng  the  party,  and  endeavoring 
aeftctuaily  to  hold  him,  is  an  escape.  2 
Toonge  &  Jerr.  899,  and  see  further  as  to 
vhat  is  an  arrest.  Rose.  £vid.  876.  If  a 
Aeciff  allow  the  party  to  go  at  large  on  his 
vying  him  (the  sheriff)  the  monev,  he  will  be 
aik  for  an  escape.  14  East,  468,  and  see  4 
&fc  a26;  Ry.  &  Moa  C.  N.  P.  .6,  821. 
If  there  be  a  judgment  against  two  persons  in 
tncDtion,  and  one  escape,  the  sheriff  will  be 
Bible  for  the  whole  debt,  RoL  Ab.  Escape,  F. 
4,  snd  so  where  husband  and  wife  are  in  cus- 
tody, and  the  wife  escape.  U.  Cro.  Jac.  657. 
Who  wiay  sue. — ^The  proper  party  to  sue 
ii  the  plaintiff  in  the  original  action.  The 
Beminal  plaintiff  in  an  action  for  mesne  profits 
■ay  Eoe  for  an  escape  in  an  execution  upon 
«  judgment  therein.  2  M.  &  S.  473.  The 
hodred  maj  sue  for  an  escape  on  a  judgment 
Mitaincd  by  them.  Fits.  296.  An  executor 
Bay  sue  as  sach  for  an  escape  in  his  testator's 
iife^inie,  on  a  judgment  obtained  by  the  tes- 


tator. Lord  Raym.  973;  6  Mod.  125,  S.  C. 
The  ex«xjutor  may  sue  in  his  own  right  on  a 
judgment  obtain^  by  him,  whether  in  his  rep- 
resentative character  or  not  2  T.  R.  126.  If 
while  the  defendant  be  in  the  custody  of  the 
sheriff,  in  an  action  at  the  suit  of  A.  a  writ  be 
lodged  in  the  office  of  the  sheriff  at  the  suit  of 
B.  and  the  defend:int  escape,  A.  as  well  as  B. 
may  sue  for  the  escape.  1  Bos.  &  Pul.  24. 
Salk.  278. 

Who  may  be  sued. — ^The  action  should  be 
brought  against  the  superior  officer,  and  not 
the  inferior  officer,  who  permitted  the  escape. 
Wats,  on  Sheriffs.  144,  6.  Where  there  aro 
two  sheriffs  who  sugcr  an  escape,  and  one  dies, 
the  action  lies  against  the  survivor,  or  if  pend- 
ing the  action  one  dies,  the  action  may  be  con- 
tinued against  the  survivor.  Cro.  Kllz.  626. 
If  the  old  sheriff,  at  the  cxpinitiou  of  his 
office  omit  to  turn  over  a  prisoner  by  assign- 
ment to  the  new  sheriff,  he  is  liable  for  an  es- 
cape. 8  Rep.  71  b.  and  see  Wats,  on  Sherife, 
145.  The  heir  or  executor  of  tlie  shex-iff  are 
not  liable.     Dyer,  271,  322;  Lord  Raym.  299. 

Form  of  remedy. — ^At  common  law  case  waa 
the  only  remedy  against  a  sheriff  for  an  escape 
of  a  prisoner  in  execution  on  final  pi'occss,  and 
that  form  of  action  must  still  be  adopted  when 
the  escape  is  before  final  process.  2  Inst 
882.  But  the  statis.  Westm.  2.  13  Ed.  1.  c. 
11.  and  1  Rich.  2.  c.  12,  give  the  action  of  debt 
against  the  sheriff,  or  gaoler,  for  an  escape,  to 
recover  the  sum  for  which  a  prisoner  was 
charged  in  execution,  and  to  which  action  of 
debt  the  statute  of  limitations  cannot  be  plead- 
ed. 1  Saund.  37,  38,  n.  2;  2  Saund.  67,  n. 
10.  Sid.  805.  (See  an  ancient  precedent,  8 
Reeve *s  Hist.  £.  L.  61.)  These  statutes  do 
not  deprive  the  party  aggrieved  of  his  remedy 
by  action  on  the  case.  Cro.  Jac.  288.  Debt 
is  preferable  to  case  when  an  escape  after  judg- 
ment can  be  proved  because  the  jury  must  give 
the  whole  debt,  1  Saund  35,  n.  1.  2  T.  R.  129; 
2  Chit  Rep.  454.  2  Hen.  Bla.  113 ;  (1 )  where- 
as in  an  action  on  the  case  tlie  jury  may  give 
what  damages  they  think  fit  Id. ;  2  T.  R.  130. 
Debt  lies  on  these  Statutes  aa  well  where  the 
escape  is  negligent,  as  where  it  is  voluntary.  2 
Stra.  827;  2  Hen«  Bla.  108.  But  debt  does 
not  lie  against  a  sheriff  for  omitting  to  arrest  a 
party  on  a  ca.  so.,  when  he  had  on  opportuni- 
ty of  so  doing;  in  that  case  the  plaintiff  must  sue 
in  case  in  one  count,  as  for  an  escape,  and  in  an- 
other for  not  arresting  defendant  2  Bla.  Rep. 
1048;  2  Hen.  Bla.  113.  See  form,  post,  787. 
Debt  does  not  lie  for  an  escape  on  an  attach- 
ment for  non-payment  of  money.  2  B.  &  A. 
66;  8  B.  &  C.  124.  The  form  of  remedy  by  a 
sheriff  against  the  party  escaping,  through 
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of  a  pris- 
oner in  his 
custody, 
under  a 
capias  ad 
satisfaci- 
endum (A). 


{I)  Shewell  v.  FeD,  8  Teates,  17.  4  Teates,  47.    And  the  insolvency  of  the  person  in 

csilDdy  wonld  be  no  deifense  to  the  action.    Wolverton  v.  The  Commonwealth,  7  Serg.  & 
lswte,278. 
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his  companions,  then  his  said  Majesty's  Justices  of  the  bench"]  [or,  if  ike 
judgment  were  in  the  exchequer^  say  "before  his  Majesty's  Barons  of  his 
exchequer"]  at  Westminster,  in  the  county  of  Middlesex  (tj,  by  the  consid- 
eration and  judgment  of  the  same  court,  recovered  (A:)  against  one  E.  F.  a 
certain  debt  [or,  if  the  judgment  was  in  assumpsit^  state  it  as  in  the  next 
form]  of  £ — .  and  also  £ —  costs,  which  in  and  by  the  same  court  were 
adjudged  to  the  Baid  plaintiff,  and  with  his  assent  for  his  damages,  which  he 
had  sustained  as  well  by  occasion  of  the  detaining  of  the  said  debt  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
said  E.  F.  was  convicted  (/);  and  the  said  plaintiff  further  saith,  that  he  the 
said  plaintiff,  for  having  execution  of  the  said  judgment,  afterwards,  to  wit, 

on,  &c.  {m)  in  the year  of  the  reign  of  our  said  lord  the  king,  sued 

and  prosecuted  out  of  the  said  court  at  Westminster  aforesaid,  a  certain  writ 
of  our  said  lord  the  king  called  a  capias  ad  satisfaciendum,^  (or,  a  testatum 
capias  ad  satisfaciendum,  accordiiig  to  the  fartt)  upon  the  said  judgment 
against  the  said  E.  F.  directed  to  the  sheriff  of  Essex  {n)  by  which  said  writ 


the  sheriff's  n^ligenoe,  is  by  action  on  the 
case;  Wats,  on  Sher.  142.  If  the  escape  was 
voluntary ,  the  sheriff  is  without  remedy. 

Form  of  Deelaration. — ^The  observations  as 
to  the  form  of  the  declaration  will  .be  found 
under  the  ibllowing  notes  to  each  precedent. 
Great  attention  should  be  paid  to  setting  out 
the  proceedings  accurately.  tb%  declaration 
must  aver  not  only  the  teoape  of  the  primmer, 
but  sliow  that  he  was  lawfully  in  custody,  and 
how. 

An  amendment  of  any  mistake  m&yt  >t 
seems,  be  allowed.  2  J.  B.  Moore,  661,  8 
Taunt.  615,  S.  C;  6  B.  &  C.  196.  In  the  Ut- 
ter case,  in  an  action  against  the  marshal  for 
on  escape,  the  bill  was  entitled  generally  of 
Michaelmas  Term,  and  the  escape  was  alleged 
to  have  taken  place  on  the  15th  November. 
There  was  a  special  demurrer;  for  that  the 
cause  of  ft^tion  appeared  to  have  accrued  after 
the  first  day  of  the  Term  to  which  the  biU  had 
relation.  The  court  allowed  the  plaintiff  to 
amend  on  payment  of  costs,  although  it  ap- 
peared by  aflSdavit  that  the  prisoner  had  re- 
turned into  the  custody  of  the  marshal  before 
any  application  for  liberty  to  amend  was  made. 

Plea. — Nil  debet  is  a  good  plea  to  an  action 
of  debt  for  an  escape,  2  Salk.  665.  5  Mod. 
9;  and  before  the  statute  8  &  9  W.  8,  c  27. 
fitsh  pursuit  might  have  been  given  in  evi- 
dence under  it  1  Mod.  116;  but  that  state- 
ute  renders  it  necessary  to  plead  the  fact  spe- 
cially, 8.  6.  If  the  escape  were  voluntary 
it  will  not  avail  the  sheriff  to  plead  a  tnui 
pursuit  R  2  RolL  588,  Com.  Dig.  tit  Es- 
cape, £.  6ee  the  forms  of  pleas  and  notes, 
pdt,  vol.  iii.  957. 

(t)  Stating  a  judgment  in  K.  B.  to  have 
been  rocovem  **in  the  Court  of  the  Bench,'* 
would  be  bad;  1  J.  B.  Moore,  19;  7  Taunt 
271,  a  C. 

(k)  The  judgment  must  be  stated,  1  Saimd. 
87;  8  B.  &  C.  128;  but  this  concise  mode  of 
■tating  the  recovery  is  sufficient,  1  Saond.  89, 
n.  4;  and  though  the  judgment  was  revived  by 
tcire  faciat,  there  is  no  occasion  to  slate  the 
judgment  on  the  tctrs  /actos.    4  B.  &  C  880, 


6  1).  &R.500,&C.;  Inf^  417  a.  If  then 
be  a  substantial  variance  it  will  be  fktaL  It 
suffices  however  if  the  judgment  be  tti&tteii- 
tially  proved  as  alleged.  Where  the  judgment 
was  stated  to  have  been  rooovered  as  of  Trin* 
iiy  Term,  and  the  proof  was  of  a  judgment 
of  Eatter  Term,  it  was  held  immaterial,  and 
this  although  the  declaration  referred  to  tiM 
record  of  the  judgment;  for  such  refciaaci 
was  surplusage.  8  B.  &  C.  2;  4  D.  &  R.  62l» 
a  C;  9  East,  157;  4  B.  &  A.  435;  5  U. 
964.  So  where  the  declaration  sUted  that  tha 
plaintiff  recovered  a  judgment  against  H.  Wi^ 
and  that  in  Trinity  Term  afterwanla,  such  pfO> 
'Ceedings  were  had  in  the  said  court,  that  t| 
was  considered  that  the  phiintiff  should  hftiV 
execution  ag  linst  H.  W.  for  the  damages  aAi»> 
said,  as  appeared  by  the  record  thereof;  and 
that  thereupon  a  ca.  sa.  was  issued,  and  Hi 
W.  committed  to  the  marshars  custody  in  ^ 
ecution,  it  was  considered  iMmeoessary  toprav« 
the  judgment  on  the  scire  faciae^  and  thrt 
any  variance  in  the  statement  of  it  was  not 
material  4  B.  &  C.  880;  6  D.  &  R.  500,  a 
C.  But  a  substantial  variance  will  be  flilU. 
Therefore  it  should  seem  that  stating  the  judg> 
ment  to  be  on  certain  promises  and  undertak* 
ings,  when  it  wis  only  on  a  promise  and  'OBf^ 
dertakuig,  wouM  be  bad,  5  B.  &  C.  83t>;  8  OC 
&  R.  98,  a  C.  but  that  was  not  an  action  At 
an  escape.  Stating  a  judgment  of  the  GquI 
of  King's  Bench  to  have  ^n  recovered  '*  la 
the  court  of  the  bench**  wouki  be  bad.  1  X 
B.  Moore,  19.  7  Taunt  27,  S.  a  As  «» 
what  a  variance  in  declaration  on  escape  on 
mesne  proeess,  see  post,  787;  4  B.  &  C  4ML 
6  D.  &  R.  488,  S.  C.;  11  East,  516. 

(/)  There  is  no  occasion  to  refer  to  the  W» 
eoid  of  the  judgment  by  a  prout  paiet  per  r^\ 
eordum  8  B.  &  C;  2.;  4  D.  &  R.  624,  a 
l¥ille8, 127;  2  Salk.  566. 

<m)  The  tede  of  the  capiat  ad  aaiufa 
dum.    The  writ,  whether  a  teetotum,  or 
omittat  CA.  to.  is  to  be  set  out  ver^aftm,  or 
cording  to  tlM  aabstance. 

(«)  It  may  be  described  as  issoed  to 
aherifi^  naming  him.    2  Gampb.  525. 
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oor  laid  lord  the  king  oommanded  the  said  sheriflF  that  he  should  take  the       j^^^ 
said  E,  F.  if  he  should  be  found  in  his  bailiwick,  *and  him  safely  keep,  so 
that  the  said  sheriff  might  have  his  body  before  our  said  lord  the  king  at 

Westminster,  on next  after ,  [or,  if  in  C.  P.  say  *' before  his 

said  Majesty's  Justices  at  Westminster,  on then  next  following"]  to 

Batisfy  the  said  plaintiff  the  debt  and  damages  {oy  aforesaid,  [or,  if  in  as- 
sumpsit,  say,  ''the  damages  aforesaid"]  in  form  aforesaid,  recovered,  and 
that  the  said  sheriff  should  have  there  that  writ ;  which  said*  writ  afterwards, 
and  before  the  delivery  thereof  to  the  said  sheriff,  to  be  executed  as  is  here- 
inafter mentioned,  to  wit,  on,  &c,  at,  &c.  {ventie)  was  duly  indorsed  with  a 
direction  to  the  said  sherifl^  requiring  him  to  levy  £ — ,  [besides  sheriff's 
poandage,  officer's  fees  and  all  other  incidental  expenses  ( p).]  And  which 
Bid  writ  so  indorsed  as  aforesaid,  afterwards,  and  before  the  said  return  there- 
of to  wit,  on,  &;c.  ('9)  {venue)  was  delivered  to  the  said  defendant,  who  then 
lod  firom  thenceforth,  until  and  at  and  after  the  return  of  the  said  writ  (r), 
iss  sheriff  of  [Essex]  aforesaid,  to  be  executed  in  due  form  of  law ;  by  vir- 
tue of  which  said  writ  the  said  defendant,  so  being  sheriff  as  aforesaid,  after- 
vaida,  and  before  the  said  return  of  the  said  writ,  to  wit,  on  the  day  and 

Elast  aforesaid,  and  within  the  bailiwick  of  the  said  sheriff,  to  wit,  at,  &c. 
^)  aforesaid,  took  and  arrested  the  said  K.  F.  by  his  body,  and  then  and 
by  virtue  of  the  said  writ,  and  of  the  said  indorsement,  so  made  thereon 
IB  aforesaid,  had  and  detained  him  in  his  custody,  in  execution  for  the  said 
wam  of  money  {s),  so  indorsed  on  the  said  writ  as  aforesaid  [besides  sheriff'^ 
poQodage,  officer's  fees,  and  all  other  incidental  expenses],  and  kept  and 
defaJned  him  in  his  custody,  from  thence  until  the  said  defendant,  so  being 
iesiS  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
kc  (venue)  aforesaid,  without  *the  leave  and  bcense,  or  against  the  will  of  [  *419  ] 
Hm  said  plaintiff,  sufiered  and  permitted  {i)  the  said  E.  F.  to  escape  and  go 
al  kfge,  and  the  said  E.  F.  did  then  and  there  escape  and  go  at  large,  where- 
mver  he  would,  out  of  the  eustodv  of  the  said  defendant,  he  the  said 
defendant  so  then  being  sheriff  as  aforesaid ;  and  the  said  sum  of  money,  so 
ttdorsed  on  the  said  writ  as  aforesaid,  being  then  and  still  wholly  unpaid  and 
iBBatisfied  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid,  whereby  an 
letion  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and  from  the 
laid  defendant  the  sum  of  £ — ,  above  demanded;  yet,  &c. — [Coficlusion  as 

-,  (to  wit,)  A.  B.  complains  of  C.  D.  esq.  marshal  of  the  Marshalsea  BDl 


rf  our  lord  the  now  king,  before  the  king  himself,  present  here  in  court  in  ^^^Ji^J 
Mb  own  person,  of  a  plea  that  he  render  to  the  said  A.  B.  the  sum  of  £ —  of  the  escape 
good  and   lawful  money  of  Great  Britain,  which  he  owes  to,  and  unjustly  ofapris- 
•etains  from  him.     For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  in  ^^S" 


(•)  If  the   writ   be  oorreetlj  described  in 

>,  it  will  suffice.  The  word '*(2ama^cf," 

the  writ  is  damages  and  costs,  is  not 

t  virianee.     9   East,   298,  and  see  fWther, 

*p)  het  this  corr^pond  with  the  indorae- 
anion  the  writ.  These  are  not  leviable  on- 
iff  a  eo.  «a.  unless  there  was  a  judgment  fbr 
faalty,  or  express  authori^  for  tlw  levy  by 
fte  defendant's  agreement 

(f)   Anj  day  about  the  time  when  tho 


writ  was  delivered  to  the  sheriff. 

(r)  It  should  seem  that  this  would  be  no 
variance,  though  the  defendant's  shrievalty 
expire  before  the  return  of  the  writ,  see  8  D. 
tf,  R.  488. 

(f )  Or  **  for  the  debt  and  damages  afore- 
said." 

(I)  Under  a  oount  for  a  voluntary  escape, 
a  negligent  escape  may  be  proved.  2  T.  R. 
120. 
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in  execu- 
tion (u;. 


Term,  in  the year  of  the  reign  of  our  lord  the  now  king,  in  the 

court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster,  in 

his  custody  the  county  of  Middlesex,  by  the  consideration  and  judgment  (^w)  of  the 
same  court,  recovered  against  one  E.  F.  — I.  which  were  adjudged  to  the  said 
plaintiff,  in  and  by  the  said  court,  for  his  ditmages,  [or,  if  in  debt,  state  the 

I  *420  ]  *;ud//ffient,  as  in  form,  ante,  417]  by  him  sustained,  as  well  on  occasion  of 
the  not  performing  certain  promises  and  undertakings  ( jr)  before  then  made 
by  the  said  E.  F.  unto  the  said  plaintiff,  as  for  his  costs  and  charges,  by  the 
said  plaintiff  about  his  suit  in  that  behalf  expended,  whereof  the  said  £.  F. 

was  convicted  (y).     And  thereupon  {^z\  on next  after  in  

Term,  in  tlie year  of  the  reign  aroresaid,  the  said  E.  F.  then  being 

present  in  the  said  court  of  said  lord  the  now  king,  before  the  king  himselii 
at  Westminster  aforesaid,  was  then  and  there,  in  and  by  the  said  court,  at  the 
prayer  of  the  said  plaintiff,  committed  to  the  custody  of  the  said  defendant, 
then  being  marshal  of  the  marshalsea  of  our  said  lord  the  king,  before  the 
king  himself,  in  execution  for  the  damages  aforesaid,  there  to  remain  until  he 
should  satisfy  the  said  plaintiff  the  said  damages,  as  by  the  record  of  the  said 
commitment  remaining  in  the  said  court  more  fully  appears  {a).     By  virtue 


(tt)  This  precedent  is  applicable  wh^i  all 
the  proceedings  have  been  in  K.  B.  See  the 
notes  to  the  liist  precedent,  which  are  here  ap- 
plicable, and  Lll.  Ent.  152.  If  the  bill  against 
the  marshiil  be  filed  in  the  Tacation,  as  is  fre^ 
quent,  there  should  be  a  special  memorandum, 
similar  to  that  against  an  attorney  when  filed 
in  vacation,  see  5  T.  R.  825.  See  the  form, 
ante,  80.  As  to  the  marshal's  liability,  and 
the  necessity  in  some  cases  for  filing  the  bill» 
whilst  the  prisoner  is  -  out  of  the  rules,  see  2 
T.  R.  121).  See  a  precedent  against  the  mar- 
shall,  for  an  escape  on  mesne  process,  6  East, 
440,  post,  748.  An  amendment  of  the  bill 
will  be  allowed.  2  J.  B.  Moore,  561 ;  8  Taunt 
615,  S.  C.  6  B.  &  C.  196,  ante,  416,  n.  In  an 
action  for  an  escape  against  the  marshal,  the 
pUintiff  must  prove  the  person  that  escaped 
was  in  actual  custody  since  the  committiiur; 
the  entry  of  the  commitiiiur  in  the  marshal's 
book,  or  on  rooord  is  insufficient,  1  Keb.  875, 
776.  See  also  2  BoL  Ab.  681,  pL  4;  2  Keb. 
884.     Salk.  99. 

{to)  Let  the  judgment  be  stated  so  as  to 
agree  in  substance  with  that  reoovered;  see  the 
notes  as  to  the  mode  of  stating  it,  and  what  a 
variance,  ante,  417,  n. 

(x)  If  the  judgment  was  on  one  count 
only,  as  where  there  has  been  a  reforenoe  to  the 
master,  say,  *<  promise  and  undertaking*"  6 
B.  &  Cres.  389;  8  D.  &  R.  98,  S.  C. 

(v)  There  is  no  occasion  to  refer  to  the  re- 
oora  of  the  judgment,  ante,  417,  note. 

(ir)  As  to  the  meaning  of  the  words  tftere- 
ttpo;«,  see  4  Bar.  &  Ores.  884.  This  is  to  be 
according  to  the  language  of  the  entry  of  the 
committiiur^  for  which  see  Tidd's  Prao. 
Forms,  6th  edit  185.  The  above  form  would, 
it  should  seem,  be  equally  applksable  whether 
the  party  were  brought  up  by  habeas  or  not 

(a)  There  appears  considerable  oonfttsion 
in  the  authorities  relative  to  the  necessity  of 
referring  to  the  record  of  the  commitment 
It  seems,  however,  that  inaemuch  as  a  oommit- 


ment  in  execution  ought  to  be  (2  B.  &  Cres. 
842;  8  D.  &.  R.  697,  S.  C;  2  Stra.  1216;  3 
Burr.  1841)  entered  of  record  on  the  judg- 
ment-roll, and  inasmuch  as  such  commitment 
is  as  much  the  foundation  of  the  action  as  the 
escape  itself,  {per  Chamber,  J.  3  B.  &  P. 
468)  thero  ought  to  be  an  averment  referring 
to  the  record  of  such  commitment,  otherwisB 
the  declaration  would  be  bad  on  special  demniw 
rer.  In  2  J.  B.  Moore,  661;  8  Taunt  512. 
S.  C.  in  an  action  for  an  escape  against  the 
warden,  on  a  commitment  in  execution,  in  the 
Common  Pleas,  an  omission  to  refer  to  the 
record  of  it  was  oonsidered  bad  on  special  de> 
murrer.  Indeed  that  court  can  .only  act  by 
record. 

In  2  Stnu  1226,  E.  B.  which  was  an  ac^n 
against  the  marshal  for  an  escape  in  executioa, 
the  declaration  averred  a  commitment  by  Sr 
W.  C.  '*  as  by  the  said  commitment  may  morti 
at  large  appear,"  and  on  specuil  demurrer,  for 
that  it  did  not  appear  the  commitment  was  of 
record,  the  declaration  was  held   ilL    In  thai 
case  the  commitment  was  by  a  single  judge. 
In  another  case,  8  B.  &  PuL  468,  which  was 
an  action  for  an  escape  on  final  process,  tibi 
declaration  averred    that  the  party  was  bj 
habeas  corpus  brought  before  a  Judge  of  the 
King's  Bench  and  by  him  committed  to  the 
cuBtody  of  the  marshal,  **  as  by  the  said  writ 
of  habeas  corpus,  and  the  said  commitment 
thereon,  now  remaining  in    the  said  court 
more  ftilly  appears;"  and  it  was  there  decided, 
that  evidence  of  a  oommitment  by  a  Judge  of 
that  court,  but  not  filed  of  record,  would  eoc 
support  the  action;  and  secondly,  that  the  al* 
egation,  although  unnecessaiy,  must  be  pror- 
ed  as  laid.    In  2  J.  B.  Moore,  661.    8  TmanJL 
612,  S.  C.  in  an  action  against  the  warden  te 
an  escape  on  a  oommitment  by  habeas  corpuBm 
the  deouiration  referred  to  the  commitment  bvt 
not  to  its  record,  the  plaintifiT  amended  iki 
declaration  on  a  special  demurrer,  for  not  v^ 
forring  to  the  record  of  the  oommitment.    B 
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of  which  said  commitmeDt,  the  said  defendant,  so  being  such  marshal  as  afore- 
Bftid,  kept  and  detained  the  said  E.  F.  in  his  custodjr,  in  execution  for  the 
duoagea  aforesaid,  at  the  suit  of  the  said  plaintiff,  until  the  said  defendant, 
BO  being  such  marshal  as  aforesaid,  not  regarding  the  duty  of  his  said  office 
as  marshal  of  the  said  Marshalsea  as  aforesaid,  afterwards,  to  wit,  on,  &c. 
{the  day  of  escape,  or  about  it)  at,  &c.  {venue)  freeljr  and  voluntarily  (6) 
sofired  and  permitted  the  said  £.  F.  to  escape  and  go  at  large  out  of  the 
nid  prison  and  out  of  the  said  custody  of  the  said  defendant,  wheresoever  the 
said  E.  F.  would,  without  restraint,  wd  without  the  license,  and  against  the 
will  of  the  said  plaintiff,  he  the  said  plaintiff  then  and  still  being  wholly  un- 
paid and  unsatisfied  his  said  damages  {or  debt  and  damages,  if  in  debt,)  and 
every  part  thereof,  and  the  said  judgment  then  and  still  being  in  force  and 
effect  wholly  unpaid  and  unsatisfied,  by  reason  whereof  an  action  hath  accrued 
to  the  said  plaintiff,  to  demand  and  have  of  and  from  the  said  defendant  the 
Bud  sum  of  £ —  parcel  of  the  said  sum  above  demanded. — [//  woidd  be  prudeiit 
to  add  the  following  general  counf] 

And  whereas  also  the  said  E.  F.  before  and  at  the  time  of  the  escape  here- 
inafter mentioned,  was  in  Isustody  of  the  said  defendant,  as  marshal  of  the 
marshalsea  of  our  said  lord  the  king,  before  the  king  himself,  in  execution  at 
tie  suit  of  the  said  plaintiflf,  for  the  sum  of  [£100],  upon  and  by  virtue  of  a 
eertain  judgment  (rf)  for  that  sum  before  then,  to  wit,  in  [Michaelmas]  Term, 
in  the  [first]  year  of  the  reign  of  our  said  lord  the  now  king,  recovered  by 
the  said  plaintiff,  against  the  said  E.  F.  in  the  court  of  our  said  lord  the  king, 
[before  the  king  himself,  at  Westminster  aforesaid,  and  which  last-mentioned 
judgment  then  was  and  still  is  in  full  force  and  effect  not  in  any  respect  re- 
f?er^,  annulled,  paid  off,  satisfied,  discharged,  or  made  void,  as  by  the  record 
id  proceedings  thereof  still  remaining  in  the  said  court  of  our  said  lord  the 
Jng,  before  the  king^himself,  at  Westminster  aforesaid,  will  more  fully  ap- 
pear.   And  the  said  E.  F.  so  being  in  custody  of  the  said  defendant  as  such 
[anarshal  as  aforesaid,  in  execution  at  the  suit  of  the  said  plaintiff,  for  the  said 
"  It-mentioned  sum  of  money,  the  said  defendant  not  regarding  the  duty  of 
office  of  marshal  aforesaid,  but  contriving  and  intending  to  injure  and  ag- 

rieve  the  said  plaintiff,  afterwards,  to  wit,  on  the  said day  of {day 

es^^ape,  or  about  it)  in aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid, 

sly  and  voluntarily  suffered^and  permitted  the  said  E.  F  to  escape  and  go 

large  oat  of  the  said  prison,  and  out  of  the  custody  of  him  the  said  defend- 

it,  so  being  such  marshal  as  aforesaid,  wheresoever  he  the  said  E.  F.  would, 

ithout  restraint,  and  without  the  license  or  consent,  and  against  the  will  of 

said  plaintiff,  he  the  said  plaintiff  being  then  and  still  wholly  unpaid  and 

Ltisfied,  the  said  last-mentioned  sum  of  money,  and  the  said  last-mention- 

judgment,  being  then  and  still  in  full  force  and  effect,  not  in  any  respect  re« 


FOB 


A  general 
count  a- 
gainst  the 
marshal  for 
the  escape 
of  a  prison- 
er in  exe- 
cution (c). 


'  ilviyB  nfest  and  beet  tiMvefcre  to  refer  to 
ineord  of  the  oommitment,  it  is  clear  there 
no  neoesBitj  to  refer  to  the  record  of  a  com- 
in  the  King's  Bench,  by  habeas  or 
on  mesne  process,  fer  Uiere  can  be 
Bodi record.  6  East,  440.  2M.&&202; 
see  also  1  Saand.  89,  n.  4.  Howeyer,  a 
loe  to  the  record  would  not  prejudice, 
might  be  prored  by  production  of  the  ha- 
aikd  oommitnient  ftx>m  the  clerk  of  the 
fer  they  are  proceeding*  qvasi  of  r^ 
kL    a  Y.  &  JerY]fl»  104. 


(b)  Under  a  count  fer  a  Toluntary  escape, 
a  negligent  escape  may  be  g^ven  in  evidence; 
2T.  R.  126.  See  the  Ibrm,  LiL  Ent  166; 
ante,  418,  where  these  words  are  omitted. 

(c)  It  should  seem  that  this  general  count, 
whidi  has  of  late  been  adopted  in  practice, 
would,  at  all  eyents,  suffice  after  yerdiot;  but 
auery  whether  the  omission  to  state  the  mode 
m  whioh  the  party  came  into  defendant**  cus- 
tody, would  not  be  bad  on  demurrer. 

{d)  Aa  to  the  statement  of  the  judgmoni, 
ante,  417,  note. 
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versed,  annulled,  paid  off,  satisfied,  discharged  or  made  TQJd,  whereby  an 
action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have  of  and  from  the 
said  defendant,  the  said  sum  of  100/.  residue  of  the  said  sum  of  money  aboTe 
demanded.     Yet,  &c. — [Add  the  usual  breach,  A-c.  as  ante,  387,  ami  con* 

:  —  To  the  damage  of  the  said 


elude  with  the  usual  prayer  of  relief  y  thus 
plaintiff  of  — /.  and  therefore  he  prays  relief,  &c. 


Pledges,  kc 


Against 
marshal 
for  escape 
of  prisoner 
charged  in 
execution 
on  judg- 
ment in  C. 
P.  removed 
into  K.  B. 
on  error, 
for  dama- 
ges in  C 
P.  and 
Goets  in 
«rror. 


For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  in  —  Term,  in  ti^ 
year  of  the  reign  of  our  lord  the  now  king,  in  the  court  of  our  said  lord 


the  king,  before  the  Right  Hon.  Sir  R.  D.  knight,  and  his  companions,  thea 
his  majesty's  justices  of  the  court  of  our  said  lord  the  king  of  the  bench  at 
Westminster,  in  the  county  of  Middlesex,  by  the  consideration  and  judgment 
(e)  of  the  same  court,  recovered  against  one  J.  Y.  — L  which  were  Adjudged 
to  the  said  plaintiff  for  his  damages  by  him  sustained,  as  well  on  one  occasion 
of  the  non-performing  of  a  certain  promise  *<uid  undertaking  lor  ^^  promises 
and  undertakings,"  if  the  judgment  was  on  more  than  one  count,  atidif 
the  judgment  was  m  debt  state  it  as  ante,  417.]  before  then  nmde  by 
the  said  J.  Y.  to  the  said  plaintifi^  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  Ivehalf  expended,  whereof  the  said  J.  Y.  was  convicted,  as  by 
the  lecord  and  proceedings  thereof  which  were  afterwards  removed  by  a  cer- 
tain writ  of  error  into  the  court  of  our  said  lord  the  king,  before  the  king 
himself,  for  certain  alleged  causes  of  error,  and  are  there  now  remaining,  ful- 
ly appears ;  and  afterwards,  that  is  to  say,  in Term,  in  the year 

of  the  rei^  aforesaid,  such  proceedings  were  had  upon  the  said  writ  of  error 
in  the  said- court  of  our  said  lord  the  king  before  the  king  himself,  that  it 
was  in  that  Term  considered  and  adjudged  in  and  by  the  said  court  of  oar 
said  lord  the  king  before  the  king  himself,  that  there  was  no  error  either  in 
the  record  and  proceedings  aforesaid,  or  in  the  giving  of  the  judgment  afore- 
said, and  that  the  judgment  aforesaid,  in  form  aforesaid,  should  be  in  all 
things  affirmed,  and  should  stand  in  full  force  and  effect,  and  that  the  said 
plaintiff  should  recover  against  the  said  J.  Y.  as  well  his  damages  aforesaid, 
as  also  £ —  which  in  and  by  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  were  adjudged  to  the  said  plaintiff,  at  his  request  according- 
to  the  form  of  the  Statute  in  such  ease  made  and  provided,  for  his  damages, 
costs,  and  charges,  which  he  had  sustained  Ktxd  expended  by  reason  of  the 
delay  of  the  execution  of  the  judgment  aforesaid,  on  pretence  of  the  prosecu- 
tion of  the  said  writ  of  error,  which  said  damages,  costs,  and  charges,  in  the 
whole  amount  to  £ — ,  and  that  the  said  plaintiff  should  have  execution  thereof, 
whereof  the  said  J.  Y.  was  also  convicted,  as  by  the  record  and  proceeding! 
thereof  still  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Westminster,  will  more  fully  and  at  large  appear.  And  such 
proceedings  were  thereupon  had,  that  afterwards,  to  wit,  on,  <tc.  {day  of 

commitment)  and  in Term,  in  the year  of  the  reign  aforesaid,  the 

said  J.  Y.  then  being  a  prisoner  in  the  custody  of  the  defendant,  as  8U<^ 
marshal  of  the  Marshalsea  as  aforesaid,  and  being  present  in  the  said  court 
of  our  said  lord  the  now  king,  before  the  king  himself,  at,  &c.  in  his  proper 
person  was,  in  and  by  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  the  prayer  of  the  said  plaintiff,  committed  to  the  custody  of 
the  said  defendant,  then  being  marshal  of  the  Marshalsea  of  our  said  lord  the 


(«)  Ab  to  thie  fftatement  of  the  judgment,  see  ante,  417,  not^ 


ON  LEOAL  LIABILITIBS.  4t20b 

ling,  before  the  king  himself,  in  execution  for  the  said  sum  of  £ —  the  dam-  ^^ 
ages,  costs,  and  charges,  aforesaid,  so  recovered  as  aforesaid,  there  to  remain,  ^^^'^ 
until  the  said  J.  Y.  should  satisfy  the  said  plaintiff  the  said  damages,  costs, 
and  charges.  Bj  virtue  of  which  said  commitment  the  said  defendant  so  be- 
ing such  marshal  as  aforesaid,  kept  and  detained  the  said  J.  Y.  in  his  custody 
in  execation  for  the  damages  aforesaid,  at  the  suit  of  the  said  plaintiff  until 
the  said  defendant  so  being  such  marshal  as  aforesaid,  not  regarding  the  duty 
of  his  said  office  as  marshal  of  the  Marsl^alsea  as  aforesaid,  afterwards,  to  wit, 
on,  Ac.  {day  of  escape^  or  about  ii)  at,  &c.  {venue)  aforesaid,  freely  and 
Tolontarily  suffered  and  permitted  the  said  J.  Y.  to  escape  and  go  at  large 
OQt  of  the  said  prison,  and  out  of  the  said  custody  of  the  said  defendant  where- 
soeTer  the  said  J.  Y.  would,  without  restraint,  and  with  the  license  and 
against  the  will  of  the  said  plaintiff,  the  said  plaintiff  then  and  still  being  whol'- 
Ij  unpaid  and  unsatisfied  the  said  sum  of  £ — ,  so  recovered  as  aforesaid,  and 
erery  part  thereof,  and  the  said  judgment  tbon  and  still  being  in  full  force 
and  efl^t  wholly  unpaid  and  unsatisfied,  by  reason  whereof  an  action  hath 
acemed,  &c. — IConchideas  usual.  It  may  be  as  weS  to  insert  a  general 
count  as  aniey  420  &] 

*[Comfnence  as  ante,  81.] — For  that  whereas  the  said  plaintiff  heretofore,  to  [  *421  ] 

irit,  in  the  Term  of in  the  1st  year  of  the  reign  of  our  lord  the  now  king,  Bill 

in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster,  *^^^*  ^f 
in  the  county  of  Middlesex,  by  the  consideration  and  judgment  (^)  of  the  said  Fleet  for 
OMirt.  recovered  against  one  6.  H.  a  certain  sum  of  £ —  which  in  and  by  the  escape, 
said  court  was  adjudged  to  the  said  plaintiff  for  his  damages,  [or  if  in  debt  "1^^^ 
state  judgment,  as  ante,  417,]  which  he  has  sustained,  as  well  by  reason  of  removed 
the  non-performance  of  certain  promises  and  undertakings  by  him  before  then  i>y  habeat 
made  to  the  said  plaintiff,  as  for  his  costs  and  charges  by  him  about  his  suit  in  f'^^^^ 
that  behalf  expended,  whereof  the  said  6.  H.  was  convicted  (A).     And  the  sheriff's 
aaid  plaintiff  in  fact  farther  saith  (i),  ^that  the  saidG.  II.  afterwards,  to  wit,  custody  to 

the  Fleet, 

if)  See  other  forms  Heme,  89;  Lfl.  Ent  ezecntion  of  the  said  judgment,  afterwards,  q^^  action 

166;  2  Mod.  Ent.  400.  ttt  E»cape$.  5  Wentw.  to  wit,  on,  &c.  in  — *—  Term  sued  and  prose^  in  K  B 

222  to  232.     7  Id.  508  to  509;  and  ante,  416.  euted  out  of  the  said  court  of  our  said  lord    /yx* 

Fomierlj  a  bill  could  not  be  filed  against  the  the  king,  before  the  king  himself,  at  W.  albro-  r  *i.\^Qo  i 

vwdea  of  a  Fleet  in   Taoation,   6    Taunt  said,  his  said  majesty's  writ  of  capias  ad  sat-  [  **tZZ  J 

847;  2  Marsh.   49,  S.   C. ;  6  Taunt,  852;  2  isfaeiendum  upon  the  said  judgment,  direct- 

Ifanh:  51,  Su  C. ;  but  now  it  may,  by  the  59  ed  to  the  sheriff  of  M.  by  which  said  writ  our 

Qeo.  S.  c.  64.    See  2  B.  &  B.  51,  and  form  of  said  lord  the  king  commanded  the  said  sheriff, 

onfflitment,  ante,  31;  Debt  lies  for  an  escape  that  he  should  take  the  said  G.  H.  if  he  should  ^ 

•gainst  the  warden  of  the  Fleet,  as  superior,  be  found  in  his  the  said  sheriff's  bailiwick,  and' 

toe  grantee  for  lifo  being  insufficient,  2  Mod.  safely  keep  him,  so  that  he  might  have  his 

119.    Com.  Dig.   tit.  Eieape,  B.   8.    Jls  to  body  before  our  said  lord  the  king,  on,  &c.  to 

At  de€laration;  see  2  Mod.  Ent  297.    If  a  satisfy  the  said  plaintiff  in  the  said  sum  of 

prismer  be  removed  by  Aortas  corpus  from  the  — L  which  the  said  plaintiff  had  recovered 

jQog's    Bench  to    the  Common    Pleas,  the  against  the  said  G.   H.  for  his  damages  afore- 

fhiatiff  need   not  show  a  process  in  C.   B.  said,  and  that  the  said  sheriff  should  have 

^IBBst  the  prisoner  in  an  action  for  an  escape,  there  and  then  the  writ,*  which  said  writ  af- 

28tim.  950.     Com.  Dig.  Escape,  C.  terwards,  and  before  the  return  thereof,  to 

ig)  How  to  state  the  judgment,  and  what  wit,  on,  &c.  was  delivered  to and  — — 

s  Tirianoe,  see  the  notes,  ante,  417.  then  being  sheriff  of  the  said  county  of  M.  to 

<A)  Thftt  there  is  no  ooeaskm  to  refer  to  the  be  executed  in  due  form  of  law;  by  virtue  of 

noord  of  the  judgment,  see  ante,  417,  n.  which  said  writ  the  said so  being  sheriff 

(i)  Some  of  the  forms  state  the  capias  here,  as  aforesaid,  afterwards,  and  befooe  the  return 
Md  then  tbe  l^fibeat  corpus  in  the  following  thereof,  to  wit,  on,  &c.  at,  &c.  within  the  bail- 
>— *<  And  ths  said  plaintiff,  for  having  iwiok  of  the  same  sheriff,  took  the  said  G.  H. 


*Aa  to  the  statement  of  levying  expenses,  &o.  ante,  418,  note. 


422  DBCLARATIOKS  IK  DBBT. 

'OK  on  the,  &c.  {day  of  commitmeni)  was,  bj  virtue  of  his  majesty's  writ  of  ha- 
noAPBB.  ^^^^  corpus  cum  causa,  issuing  out  of  the  court  of  our  said  lord  the  king,  of  the 
bench  here,  to  wit,  at  Westminster  aforesaid,  directed  to  the  sheriff  of  [Middle- 
sex,] (who  had  heretofore  taken  the  said  G.  H.  by  his  body,  by  virtue  of  bis 
majesty's  writ  of  capias  ad  saiisfaclendum,  at  the  suit  of  die  said  plaintiff  <m 
the  aforesaid  judgment,  for  the  damages  aforesaid,  indorsed  to  levy  the  whole 
of  the  said  sum  of  £ —  {k)  and  who  then  had  thesaid  6.  H.  in  his  custody,  by 
virtue  of  the  said  last -mentioned  writ)  and  returnable,  before  the  justices  m 

our  said  lord  the  king,  at  Westminster,  on by  the  said  sheriff  brought  up 

before  the  honorable  Sir ^knt.  then  one  of  the  justices  of  oor  said 

lord  the  king  of  the  bench  here,  to  wit,  at  Westminster  aforesaid,  in  and  bj 
the  return  of  the  said  writ  of  habeas  corpus  aim  causa^  the  said  6.  H.  was 
then  and  there,  by  the  said  sheriff,  charged,  (amongst  other  things)  with  the 
said  writ  of  capias  ad  satisfaciendum  ;  and  thereupon  the  said  6.  H.  was 

then  and  there,  by  the  said  Sir so  being  such  justice  as  aforeaaid, 

(the  said  G.  H.  then  and  there  being  before  the  said  justice  on  the  occasion 
aforesaid)  committed  to  the  custody  of  the  warden  of  his  majesty's  prison  of 
the  Fleet y  charged  (among  other  things)  in  execution  for  the  said  sum  of — L 
so  indorsed  on  the  said  last-mentioned  writ  as  aforesaid,  as  by  the  record  {I) 
of  the  said  writ  of  habeas  corpus  cum  causa,  and  the  return  thereof,  and  the 
aforesaid  commitment  thereupon,  remaining  in  the  said  court  of  our  said  lord 
the  king  of  the  bench,  more  fully  and  at  large  appears.  By  virtue  of  which 
[  *428  ]  commitment  the  said  defendant,  *who  before  and  at  the  time  of  the  said  com- 
mitment was,  and  ever  since  hath  been,  and  still  is,  warden  of  his  majesty's 
prison  of  the  Fleet,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  receiv- 
ed and  had  the  said  G.  H.  in  his  custody  in  the  said  prison,  in  execution  for 
the  said  sum  of  money  so  indorsed  on  the  said  writ  of  capias  ad  satisfadenr 
dum,  at  the  suit  of  the  said  plaintiff,  and  there  kept  and  detained  him  in  his 
custody  so  in  execution  for  the  said  sum,  until  he  the  said  defendant,  so  being 
warden  of  the  "^said  prison  of  the  Fleet  as  aforesaid,  not  regarding  the  duty 
of  his  said  o£Sce  of  warden  of  the  said  prison,  afterwards,  to  wit,  on  the  day 
and  year  last-aforesaid,  at,  &c.  {yenue^  wrongfully,  an^  unlawfully,  and  un- 
justly, without  the  leave  or  license  of  the  said  plaintiff,  and  against  his  will, 
suffered  and  permitted  the  said  G.  H.  to  escape  and  go  at  large  from  and  out 
of  the  said  prison,  and  the  custody  of  the  said  defendant,  then  and  still  being 
warden  of  the  said  prison,  he  the  said  plaintiff  then  and  still  being  wholly  un- 
satisfied his  said  damages,  [or  if  the  jtidgm^nt  was  in  debt,  say  *'debt  axul 
•  damages."]  and  every  part  thereof;  by  reason  of  which  said  premises  an  action 
hath  accrued  to  the  said  plaintiff  to  demand  and  have,  of  and  from  the  said  de- 
fendant, so  being  warden  of  the  said  prison  of  the  Fleet,  the  said  sum  of — L 
above  demanded.  Yet  the  said,  &c. — [  Conclude  as  usual,  as  ante,  887,  <Mnd 
add  a  general  count  like  the  one  ante,  420  b,  mutatis  mutandis.] 

^^  For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  in Term,  (/erm 

ilra^^  of  of  judgment)  in  the year  of  the  reign  of  our  lord  the  now  king,  before 

in  execution  of  the  said  damages,  and  kept  against  the  said  0.  H.  directed,  &a  and  t«* 

and  detained  the  said  O.  H.  in  his  custody,  in  turnable,  &e.  was  brought  before,  &c*'     See 

execution  of  the  damages  aforesaid,  at  the  suit  1  Wentw.  281. 

of  the  said  plaintiff  fh>m  thence  until  the         (k)  As  to  the  statemmt  ^  levying  ezpeo* 

said  G.   H.   afterwards,  to  wit,  on,  ko.  by  ses,  &o.  see  ante,  418  n. 

Tirtne  of  his  majesty's  writ,  of  habeas  corpus         (l)  As  to  the  necess'ty  of  this,  aoe  ante,  430^ 

cum  causa  before  then  sued  out  of  the  court  of  note  (y). 

our  said  lord  the  king  of  the  bench  here. 
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Sir  — _ lent,  and  hia  companioDs,  then  his  majesty's  justices  of  the  court  ^  JJ>^ 

of  oar  said  lord  the  king,  of  the  bench  at  Westminster,  in  the  county  of  Mid-   '^'''"' 


ESCAPKS. 


dieaez,  by  the  consideration  and  judgment  {m)  of  the  same  court,  recovered  Fieet  for 
against  one  G.  H.  — L  which  were  adjudged  to  the  said  plaintiff  for  hisdama-  »«  escape^ 
gu,  [or  if  in  debt,  state  the  judgment^  as  aTite,  417,J  by  him  sustained,  as  Qrig\nAl 
well  on  occasion  of  the  not  performing  certain  promises  and  undertakings  be-  action  in 
fare  then  made  by  the  said  6.  H.  to  the  said  plaintiff,  as  for  his  costs  and  char-  ^\  ^'*  ^""^ 
ges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  G.  H.  was  b^ght  up 
coavioted  (n).     And  the  said  plaintiff  in  fact  says,  thereupon,  afterwards,  to  before  the 

wit,  OD,  Ac.  {clay  of  commitment)  in Term  last  past,  the  said  G.  11.  ^^^^  ^^^ 

then  being  in  the  custody  of  the  said  defendant,  then  and  fix)m  thenceforth  ^^ 
hitherto  (being  warden  of  his  majesty's  prison  of  the  Fleet,)  he  the  said  G. 
R  was  brought  to  the  bar  of  the  court  aforesaid,  by  the  said  defendant,  then 
wftiden  of  the  prison  of  the  Fleet  aforesaid,  by  virtue  of  his  majesty's  writ  of 
habeas  corpus,  before  then  issued  out  of  the  said  court,  directed  to  the  said 
wvden :  and  ^thereupon  the  said  G.  H.  at  the  request  of  the  said  plaintiff  [  ^424  ] 
was  by  the  same  court  then  and  there  committed  to  the  said  prison  in  ezecu- 
tioD  for  the  said  damages,  [or,  if  in  debt,  say  '^  debt  and  damages,"]  as  by 
the  reoord  of  the  said  commitment,  remaining  in  the  said  court  more  fully 
lod  at  large  appears.     By  virtue  of  which  commitment,  &c. — [Proceed  as  in 
ike  last  precedent,  from  the  asterisk  to  the  end,  and  add  another  general 
cmtt,  like  the  one  cmte^  420  b,  mutatis  mutandis.} 


of  his  death 


IV.    ON  SPECIALTIES. 

L    Oir  Dbbds-Poll.  oNDEKiis- 

POLL. 

For  that  whereas  in  the  life-time  of  the  said  L.  F.  to  wit,  on,  Ac.  at.  &c.  ^^  *  **^ 
(vaiue)  by  a  certain  deed-poll  then  and  there  made  by  the  said  L.  F.  in  his  twu^^p- 
life-time,  bearing  date  the  day  and  year  aforesaid,  sealed  witli  his  seal,  and  to  pointed 
the  court  of  our  said  lord  the  king  now  here  shown,  the  said  L.  P.  did,  for  the  ^^'- toj^* 
piOTision  and  relief  of  the  said  J.  H.  in  such  deed-poll  described  as  the  only  SAmtiffou 
ion  of  E.  H-  deceased,  his  (the  said  L.  F.'s)  aunt's  son,  the  first  cousin,  there-  the  event 
h  grant,  assign,  and  deliver  over  unto  hiin  (the  said  plaintiff)  the  'sum  of  J^^" 
*5000,  sterling,  good  and  lawful  money  of  Great  Britian,  immediately  after 
he  the  said  plaintiff  attained  the  age  of  twenty-one  years,  for  and  in  consider- 
ttion  of  the  love  and  affection  he  (the  said  L.  P.)  always  bore  for  the  said  E. 
H.  his  &ther,  and  in  consideration  of  the  several  services  he  (the  said  E.  H. 
had  therefore  rendered  him  in  his  life-time ;  and  the  said  L.  P.  thereby  then 
and  there  declared  that  the  said  sum  of  X5000  so  granted  should  and  might  be 
wooTered  from  and  off  all  or  any  part  of  his  (the  saidL.  P.'s)  estates,  lands, 
pemises,  goods,  chattels,  and  so  forth,  wherever  the  same  might  be  situated, 
ht  the  sole  use  and  behoof  of  the  said  J.  H. ;  and  the  said  L.  P.  thereby  de- 
dared  that  the  said  JS5000,  or  any  part  thereof,  or  the  interest  or  intercsld 
fherenpon  arising,  or  which  might  thereafter  at  any  time  arise  or  grow  due, 

(m)  A»  to  this  statemeiit  of  the  judgment,         (o)    This  was  the  declaration  in  Hodnctt 

■A  vfatt  a  Tariance,  see  ante,  417,  note.  against  Foreman,  in  which  plauitiff  tooovered 

(a)  That  there  is  no  occasion  to  refer  to  tho  a  verdict,  and  which  was  settled  bj  an  eminent 

neoH  of  the  judgment,  see  ante,  417  a,  n.  (/).  barrister,  A.  B.  181& 
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*425  DECLARATIONS  IN   DEBT. 

ON  DBEDfu  giiould  not,  upon  any  pretext,  extend  or  be  granted  to  any  other  person  or 
persons  "^after  the  decease  of  him  the  said  John  Hodnett,  wherever  the  same 
might  happen  to  be  ;  but  that  the  aforesaid  grant  of  j£5000  should  be  prudent- 
ly and  carefully  appropriated  for  the  said  John  Hodnett,  excluding  heirs,  as- 
signs, or  survivors  of  any  description  whatsoever,  and  in  case  of  his  [the  said 
Luke  Foreman's]  decease  at  any  time  before  the  said  John  Hodnett  should  at- 
tain the  aforesaid  age  of  twenty-one  years,  that  then  and  in  such  csLse  it  should 
and  might  be  lawful  for  him  the  said  John  Hodnett,  or  his  lawful  attorney 
nominated,  to  enter  upon  and  recover  the  said  sum  as  thereinbefore  recited,  in 
any  of  his  Majesty's  courts  in  Great  Britain,  as  counsel  learned  in  the  law 
should  direct,  or  advise  ;  and  the  said  Luke  Foreman  did  thereby  nominate, 
constitute,  and  appoint  John  Barry,  uncle  of  the  said  John  Hodnett,  to  be 
principal  guardian  and  trustee  to  him,  in  the  economy  and  necessary  arrange- 
ment of  the  aforesaid  grant  of  £5000,  but  without  any  claim  or  demand  npcm 
any  part  of  the  same  as  in  and  by  the  said  deed-poll,  reference  being  thereun- 
to had,  will  appear  :  And  the  said  John  Hodnett  in  fact  saith,  that  afler- 
wards,^  to  wit,  on,  &c.  (/?)  at,  &c.  aforesaid,  he  the  said  John  Hodnett  attain- 
ed the  age  of  twenty-one  years,  whereof  the  said  Foreman  in  his  life-time,  af- 
terwards, to  wit,  on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  had  notice ;  yet 
neither  the  said  L.  F.  in  his  life-time,  nor  the  said  Mary,  James,  and  John 
Chandler,  executrix  and  executors  as  aforesaid,  since  his  decease,  hath  or  have 
(although  oilen  severally  requested  so  to  do),  paid  the  sumof  X5000  or  any  part 
thereof,  to  the  said  John  Hodnett,  and,  on  the  contrary  thereof,  after  th6  said 
John  Hodnett  so  became  of  age,  ^d  after  the  death  of  the  said  Luke  Foreman, 
to  wit,  on,  &c,  at,  &c.  aforesaid,  the  said  sum  of  £5000,  together  with  a  fur- 
ther large  sum  of  money,  to  wit,  Ihe  further  sum  of  £785,  for  interest  there- 
on, making  together  the  sum  of  £5785  became,  and  was  and  still  is  in  arrear 
and  unpaid  to  the  said  J.  H.  contrary  to  the  form  and  effect  of  the  said  deed- 
poll,  to  wit,  at,  &c.  aforesaid,  whereby  an  action  hath  accrued  to  the  said  J.  U. 
to  demand  and  have  of  and  from  the  said  M.  J.  and  J.  C.  as  executrix  and  execu- 
tors as  aforesaid,  the  said  sum  of  £5785  above  demanded,  yet  the  said  M.  J.  and 
J.  0.  executrix  and  executors  as  aforesaid,  hath  not,  nor  hath  either  of  them 

[  *426  ]  (*although  often  requested  so  to  do)  paid  the  said  sum  of  £5785  above  de- 
manded, or  any  part  thereof,  to  the  said  J.  H.  but  have,  and  each  of  them  hath, 
hitherto  wholly  neglected  and  refused,  and  they  still  neglect  and  refuse,  and 
each  of  them  neglects  and  refuses  so  to  do ;  to  the  damage  of  the  said  John 
Hodnett  of  £1000,  and  therefore  he  brings  his  suit,  &c. 


ON  A  n.    ON  CHARTER-PARTIES. 

CHARTER- 


PARTY. 


For  that  whereas  heretofore,  to  wit,  on,  &c.  (^dcUe  of  charter-party)  to  w:t, 
ftTxinsT^'  at,  &c.  (venue)  by  a  certain  charter-party  of  affreightment,  then  and  there 
f  xiphter,  made  between  the  said  plaintiflfe,  by  tne  name  and  description  of  Jfessra,  A. 
fur  penrii-   J3  a^^  jj^  Y,  therein  described  as  the  owners  of  the  good  ship  or  vessel  called 

Tr  1  "hy*^"    ^^®  (whereof  E.  H.  was  then  master),  of  the  burden  of tons  or 

?•:  t  !o^.d-     thereabouts,  then  on  the  River  Tyne,  of  the  one  part,  and  the  said  defendant, 
-- o'^    d  ^'^^^^^  described  as  the  freighter  of  the  said  ship,  of  the  other  part;  (one 

( p)  This  should  be  the  true  date  of  the  plointiif 's  coming  of  age^  from  which  xiate  only  the 
interest  would  be  calculated. 


OK  SPECIALTIB3. 
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ON  A 

OHABTEE- 

PA&Tr. 


part  of  whicli  said  charter-party,  sealed  with  the  seal  of  the  said  defendant, 
the  said  pkintifife  now  bring  here  into  court,  the  date  whereof  is  a  certain  day 
and  year  therein  n:vmed,  to  wit,  the  same  day  and  year  aforesaid,  the  said 
plaintiff  [kere  set  mit  the  charter-'party  in  the  past  tense,  thus :]  let  the  pot  pay- 
said  ship  to  freight  for  one  voyage,  from  the  Island  of  St.  MichaeVs  to  the  J^j  j^^ 
ports  of,  &c.  optional  to  the  affreighter  or  his  agent,  with  liberty  to  take  on  (g). 

Doanl  a  cargo  of  coals,  and  goods,  and  deliver  them  in  her  way  to ;  and 

the  said  defendant  hired  the  same  in  manner  and  form  therein  mentioned,  to 
vit,  that  the  said  ship  then  was,  and  should,  during  the  said  intended  voyage, 
he  at  the  expense  of  the  said  plaintifl^,  the  said  owners,  kept  staunch,  tight, 
and  strong,  well  manned,  victualled,  tackled,  and  provided,  *in  every  respect  [  *427  ] 
fit  for  merchant's  service,  and  particularly  for  performing  such  intended  voy- 
age (the  dangers  and  perils  of  the  seas,  restraints  of  princes  and  rulers,  fire  and 
enemies,  during  the  same,  always  excepted) ;  and  also  that  the  said  G.  H. 
widi  the  said  ship,  after  she  delivered  her  cargo  of  coals  and  goods  should, 

with  the  first  opportunity  of  wind  and  weather,  proceed  directly  for , 

and,  on  her  arrival  there,  to  receive  on  board  a  full  and  complete  cargo  of 
fruit,  in  common-sized  boxes,  at  such  convenient  place  or  places  where  the 
said  ship  and  cargo  might  safely  come ;  and  also  that  the  said  ship  should,  for 
her  loading  at and  delivering  at lay  the  full  space  of  twenty  work- 
ing days,  if  required,  and  so  to  end  the  said  intended  voyage ;  in  considera- 
tion of  which  the  said  defendant  did  agree,  not  only  to  load  and  put  on  board 
the  said  ship  the  said  cargo  of  fruits  as  aforesaid,  and  to  receive  or  cause  the 

same  to  be  received  from  on  board  her,  at or at  the  option  of  the 

said  defendant,  and  that  within  the  days  and  time  limited  for  her  loading  and 
discharging  as  aforesaid,  but  also  should  and  would  pay,  or  cause  to  be  paid, 
unto  the  said  plaintiffs  or  their  assigns,  on  the  safe  delivery  of  the  cargo  at 

• or optional  to  the  said  defendant  or  his  agent,  half  cash,  and  the 

remainder  by  an  approved  bill  on  London,  at  four  months'  date,  in  lull  for 
the  fitiight  and  hire  of  the  said  ship  for  the  said  voyage,  at  and  after  the  rate  of 
£ —  sterling  per  ton,  of  twenty  common-sized  boxes  of  fruit,  and  in  propor- 
tion for  any  less  quantity  than  a  ton.  It  was  understood,  in  the  stowing  of 
the  cargo,  a  well-hole  of  two  feet  square  was  to  be  kept  open,  from  the  keels 
on  to  the  deck,  opposite  each  hatchway,  for  the  purpose  of  airing  the  firuit, 
and  that  the  boxes  must  be  stowed  on  their  bottoms,  and  not  their  ends,  nor 
edge-ways,  together  with  the  sum  of  four  guineas  per  dav,  to  be  paid  day  by 
day  as  the  same  should  grow  due,  for  every  day  of  the  ship's  detention  over 
and  above  the  days  and  time  limited  for  her  loading  and  discharging  as  afore- 
said; as  also  XIO  per  cent,  on  the  amount  of  the  above  specified  freight,  in 
lieu  of  all  port-charges  and  pilotiige ;  and  for  the  true  performance  thereof, 
saeh  of  the  said  parties  bound  himself,  his  executors,  administrators,  and  as- 
ogns,  reciprocally^  unto  the  other,  especially  the  said  plaintiflS,  bound  their 
Baid  ship,  her  freight  and  appurtenances ;  and  the  said  defendant  the  goods  to 
be  loaded  on  board  her,  each  to  the  other,  in  the  penal  sum  of  <£1000,  firmly 
by  the  said  charter-party  of  afireightment ;  as  by  the  said  *charter-party,  [  #428  J 
r^ence  being  thereunto  had,  will  more  fully  appear :     And  the  said  plain- 


ts) See  other  forma,  7  Wentw.  27,  29,  84; 
sod  tliQse  in  Assumpsit,  ante,  2il ;  and  in  Cov- 
CBtDtipost,  528.  Debt  lies  upon  a  charter- 
ptttf,  if  the  earn  demanded  ia  aaoertained 
^ko^,  or  it  sofficientlj  appears  how  much  is 
^;  Andr.  156;  2  Stra.   1080.  S.  C.    The 


pbuntiff  has  his  option  of  proceeding  for  the 
penalty,  or  on  the  covenant  which  defendant 
has  broken,  18  East,  848.  It  is  in  some  re- 
spects more  advisable  to  sue  in  debt,  on 
account  of  being  able  to  insert  the  oomxnan 
counts. 


J 
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'>''  ^      tiffs  in  fact  say,  that  the  said  G.  H.  with  the  said  ship  or  vessel  in  the  said 
^rABT^  chai-ter-party  mentioned,  afterwards,  to  wit,  on,  &c.  proceeded  to accord- 
ing to  the  meaning  and  effect  of  the  said  charter-party,  and  afterwards,  to 

wit,  on,  &c.  aforesaid,  arrived  at aforesaid,  and  was,  to  wit,  on,  &c,  last 

aforesaid,  ready  and  willing  to  receive  on  board  the  f  aid  ship  or  vessel  a  cargo 
of  fruit,  and  would  have  proceeded  therewith,  to,  <frc.  according  to  the  mean- 
ing and  effect  of  the  said  charter-party,  and  the  said  ship  or  vessel  was  then 
fit  and  ready  to  receive  on  board  a  cargo  of  fruit,  according  to  the  meaning 
and  effect  of  the  said  charter-party ;  and  the  said  plaintiffs  were  ready  kl4 
willing  that  the  said  charter-party  should  be  performed  in  all  things  on  their 
part,  according  to  the  meaning  and  effect  of  the  said  charter-party,  of  which 
said  premises  the  said  defendant  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c. 
(yetnie)  aforesaid,  had  notice ;  yet  the  said  defendant  did  not  nor  would,  load 
or  put  on  board  the  said  ship  or  vessel  a  cargo,  according  to  the  meaning  and 
effect  of  the  said  charter-party,  or  any  cargo  or  part  of  a  cargo  whatever  (r), 
but  therein  wholly  failed  and  made  default,  contrary  to  the  form  and  effect  of 
the  said  charter-party,  and  the  covenant  of  the  said  defendant  so  made  in  that 
behalf  as  aforesaid :  and  the  said  defendant  hath  not  paid  the  said  plaintifi 
any  freight  for  the  said  voyage,  or  any  port  charges  or  pilotage  in  respect 
thereof;  by  reason  of  which  premises,  the  said  plainti£&  have  lost  and  been 
deprived  of  the  freight  and  reward,  and  the  port-charges  and  pilotage,  and  of 
great  gains,  profits,  and  emoluments  which  might  and  otherwise  would  have 
become  due  and  payable  to  them  under  and  by  virtue  of  the  said  charter-par- 
ty, amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of — I 
to  wit,  at,  &c.  {yenve)  by  reason  of  which  said  premises  an  action  hath  ac- 
crued to  the  said  plaintiffs  to  demand  and  have  of  and  from  defendant,  the 
sum  of  — /.  mentioned  in  the  said  charter-party,  parcel  of  the  said  sum  of 
money  above  demanded. — \^Add  counts  for  freight,  and  for  the  use  and  hire 
of  the  ship,  and  the  money  counts  aiid  account  stated.} 


I  *429  ]  *nL    ON  SEA  POLICIES. 

ON  A  SEA  , 

pouoT.        London,  to  wit. — The  governor  and  company  of  the  London  Assurance 
Agninst      were  summoned  to  answer  A-  B.  of  a  plea  of  debt,  and  thereupon  the  said 

London      plaintiff  by his  attorney,  complains,  for  that  whereas,  heretofore,  to  wit, 

Company    on,  &c.  {date  of  policy)  at,  &c.  {venue)  by  a  certain  deed-poll,  or  policy  of 
on  A  poii-    assurance,  then  and  there  made  by.  the  said  governor  and  company,  and  sealed 
%'^^  ^^      with  the  common  seal  of  the  said  governor  and  company,  and  which  said  deed 
*  ^^  ^^      or  policy  of  insurance,  sealed  with  the  seal  of  the  said  governor  and  company, 
the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  is  a  certain  day 
and  year  therein  mentioned,  the  same  day  and  year  aforesaid,  the  said  plain- 
tiff as  well  in  his  own  name,  &c. — [Set  foi^th  the  policy  verbatim  to  the 
end.] — In  witness  whereof  the  said  London  Assurance  had  caused  their  com- 
mon seal  to  be  thereunto  affixed,  and  the  sum  or  sums  by  them  assured  to  be 
therein  under-written,  under  which  said  deed  or  policy  of  assurance  a  certain 
memorandum  was  then  and  there  written,  whereby  the  said  governor  and  com- 
pany declared  the  said  policy  to  be  free  from  average  on  com,  fish,  salt,  &o. 

(r)  See  another  mode  of  stating  breaoh,         (t)  See  ante,  178,  and  post,  686,541,  ia 
ante,  225,  228.  oovenant;  and  other  forms,  7  Wentw.  88.  Ste. 
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[Set  forth  the  usucu  memorandum  at  the  foot  of  the  policy,'] — And  also   o^*  ^  ^^ 

a  eertaifi  other  memorandum  was  then  and  there  written,  whereby  the  said 

governor  and  company  declared  '^mselves  to  be  content  with  that  assurance 

for  il400  on  the  whole  ship,  valued  at  that  sum ;  as  by  the  said  deed  or  pol- 

icj  of  assurance,  and  memorandum  so  made  as  aforesaid,  more  fully  appears. 

ijid  thereupon  the  said  governor  and  company  became  insurers  to  the  said 

plaiutifT  for  the  said  sum  of  1400/.  in  the  said  deed  or  policy  of  assurance ; 

aad  the  said  plaintiflf  further  says,  <fec. — [Averments  as  usual  thai  plaintiff 

ms  inleresied^  tlie  ship^s  safety,  departure  and  damage  at  sea,  ^c.  accord^ 

ing  to  the  facts,  and  as  in  the  precedents  in  assumpsit,  ante,  188  to  208.] 

--Of  all  which  said  premises  the  said  governor  and  company,  afterwards,  to 

wit,  on,  &c.  there  had  notice ;  by  reason  whereof  an  action  hath  accrued  to 

the  said  plaintiff,  to  demand  and  have,  of  and  from  the  said  governor  and 

company,  the  said  sum  of  1400/.  so  insured  as  aforesaid,  parcel  of  the  said 

sam  above  demanded.     And  whereas  also,  after  the  making  of  a  certain  act  Second 

of  parliament,  jnade  and  passed  in  the  6th  year  of  the  reign  of  his  late  Maj-  ^q«o.  1? 

estjr  King  George  the  First,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  *the  o.  IS.  b.  4 

Slid  governor  and  company  became  and  were,  and  still  are  indebted  to  the  (0- 

said  plaintiff  in  a  large  sum  of  money,  to  wit  the  sum  of  — /.  of  like  law-  [  *430  ] 

fb]  money,  other  parcel  of  the  said  sum  above  demanded,  and  have  not  paid 

the  same,  according  to  the  said  act,  but  have  hitherto  wholly  neglected  and 

refused  so  to  do,  contrary  to  the  said  Statute,  whereby  an  action  hath  ac- 

cnied  to  the  said  plaintiff  to  demand  and  have,  of  and  from  the  said  governor 

ud  company,  the  said  sum  of  — /.  parcel  of  the  said  sum  above  demanded, 

to  wit,  at,  &c.  {venue)  aforesaid.] — Then  add  money  had  and  received,  ac- 

moil  stated,  and  breach  in  debt.} 


TV.    ON  LEASES. 


ONLBABflB. 


[Commencement  in  debt,  as  ante,  884. — For  that  whereas  the  said  plain-  For  ^ton 
tiff  heretofore,  to  wit,  on,  &c.  at,  &c.  {venue)  ^demised  to  the  said  defendant  a  J  ^^^"^ 

after  he  has  accepted  an  assignee  as  his  tenant,  L     ^^  L  J 
his  remedy  against  the  lessee  is  bj  action  of 


(0  This  form  is  authorized  by  the  Statute, 
^t  it  is  not  usuaUjr  adopted  in  practice.  2 
wnh.  on  Insurance,  599,  601,  n.  a. 

In  easps  where  debt  lies,  it  may  be  frequently 
^^^  to  declare  in  debt  on  tiie  policy  than  in 
^▼aant,  because  in  the  former  a  count  for 
W«,  Ibr  money  had  and  received,  may  be 
]>ned,aDd  under  which  in  some  cases  the  pre- 
■«n  may  be  recoYered,  thou^  the  loss  may 
>Bt;  and  the  eount  on  an  account  stated,  would 
U  mefbl  if  there  was  an  ac^ustmcnt 

(«)  See  form.  Plead.  A.  845,  6;  L!l.  Ent. 
Iw.  See  a  Ibrm  in  debt  on  the  reddendum 
tf  akne  fbr  tithes,  2  Saund.  206,  and  against 
ii  idministrator  on  the  reddendum  in  a  lease 
•flMds,  1  Saund.  1,  2.  Also  a  form  m  debt 
fc  rent  on  the  reddendum  of  a  lease  to  com- 
■Bice  in  future,  1  Saund.  260, 1,  andanoUier 
fcm  in  debt  for  a  rent  charge,  or  annuity 
■Pfflst  the  pernors  of  the  profits,  1  Saund. 
276, 282,  note  1;  1  T.  R.  878;  Bougl.  928. 

As  to  debt  on  leases,  stating  the  lease,  see 
"««,  ToL  i.  index,  "  i>afe»'— 2  Rick.  C.  H. 
%  2S9,  265,  267,  270.  This  action  cannot 
"•  npported  by  the  kssor  against  the  lessee 


covenant,  1  Saund.  241,  n.— 1  T.  R.  92;  Ante, 
vol.  i.  107.  The  assignee  of  the  lessee  may  be 
sued  in  debt  for  rent,  and  see  a  form,  post, 
431.  The  assignee  of  the  lessor  may  suo 
in  debt  for  rent  due  on  the  demise,  5  B  & 
Cres.  512,  and  see  outline  of  a  form  there. 

When  it  is  doubtftd  whether  the  demiso 
were  by  deed,  it  is  advisable  to  declare  iu 
the  above  form,  stating  the  substance  of  the 
terms  of  the  demise,  and  adding  a  count  for 
use  and  occupation.  It  is  settled,  that  in  debt 
fer  rent  rescn'ed  by  deed,  the  plaintiff  may 
declare  without  stating  the  deed  ;  (see  the  pre 
cedents  and  notes  in  1  Saund.  276,  n.  1.  202, 
825,  n.  4.;  Ld.  Raym.  1503.)  unless  in  case  of 
a  lease  or  tithes,  or  other  incorporeal  heredita 
ments,  2  Saund.  297,  n.  1.  This  is  the  ogly 
case  in  which  the  plaintiff  is  allowed  to  de- 
clSre  generally,  and  to  produce  a  deed  in  evi- 
dence in  support  of  such  declaration,  1  New 
Rep.  104,  i09. 

When  the  declaration  sets  out  the  lease,  it  is 
similar  to  the  declaration  in  covenant  for  rent. 
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OX  UU8E8.  certain  messuage  and  premises,  with  the  appurtenances  (tr),  to  have  and  to 
hold  the  same  to  the  said  defendant  for  a  certain  term  of  years  to  wit,  for 
and  during,  and  until  the  full  end  and  term  Uf  [twenty-one]  years,  then  next 
ensuing,  and  fully  to  be  completed  and  ended,  yielding  and  paying  therefor, 
during  the  said  term,  to  the  said  plaintiff,  the  yearly  rent  of  £ —  of  laT>'ful 
money  of  Great  Britain,  at  the  four  most  usual  feasts  or  days  of  payment  in 
the  year,  that  is  to  say,  on,  Ac.  [as  in  the  indenture]  by  even  and  equal 
portions.  By  virtue  of  which  said  demise,  the  said  defendant  entered  (:r)  into 
the  said  demised  premises,  with  the  appurtenances,  and  was  possessed  thereof 
from  thenceforth,  until  and  upon  the  [feast  of  St.  Michael  the  Archangel, 
A.  D.  1830,]  when  (y)  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  oif 

the  rent  aforesaid,  for  the  space  of ending,  on  the  day  and  year  last 

aforesaid,  and  then  last  elapsed  (j2r),  became  and  was  due  and  payable  from 

the  said  defendant  to  the  said  plaintiff,  and  still  is  in  arrear  and  unpaid  to  the 

said  plaintiff,  to  wit,  at,  Ac.  {venue^  aforesaid.     Whereby  an  action  hath 

accrued  (a)  to  the  said  plaintiff,  to  demand  and  have  of  and  from  the  said 

Countibr    defendant,  the  sum  of  — L  parcel  of  the  said  sum  above  demanded.    And 

ooouwL      whereas  also  the  said  defendant  afterwards,  to  wit,  on,  &c.  aforesaid,  to  wit, 

tion  (A),     at,  &c.  {venue)  was  indebted,  &o. — [  TAe  form  of  indebitatus  count  in 

debt  will  be  as  ante,  886 ;  and  the  subject-matter  of  the  debt,  for  use  and 

occupation,  will  be  as  ante,  41. — Conclude  as  aiite,  887.] 


[  *433  ] 


*V.    ON  ANNUITY  DEEDS. 


ON   ANNUI- 
TY DEEDS.       [Commencemefit  in  debt,  as  ante,  884,  note.] — For  that  whereas  hereto- 
^°itv°d^  fore,  to  wit,  on,  &c.  (date  of  deed)  at,  &c.  {venue)  by  a  certain  indenture 
for  then  and  there  made  between  the  said  plaintiff  of  the  one  part,  and  the  said 

arrears  of  defendant  of  the  other  part,  (which  said  indenture,  sealed  with  the  seal  of 
^®  ""^"  the  said  defendant,  the  said  plaintiff  now  brings  into  court,  the  date  whereof 
is  a  certain  day  and  year  therein  named,  to  wit,  the  day  and  year  aforesaid), 
he  the  said  defendant,  for  the  consideration  therein  mentioned,  did  grant,  &c. 


except  in  the  commencement  and  oonclufflon, 
see  post  549,  to  which  precedent,  with  the 
notes,  the  reader  is  referred.  Though  furni- 
ture, &c.  be  demised,  also  by  the  indenture,  it 
need  not  be  stated,  6  B.  &  Crcs.  261.  If  the 
declaration  profess  to  set  out  the  terms  of  the 
reservation  of  rent,  it  is  a  vadancc  to  omit  an 
exception  referring  Xo  a  subsequent  proviso,  bj 
which  a  deduction  is  to  be  made,  if  a  certain 
event  happen,  although  that  event  have  not 
happened,  6  B.  &C.430. 

\w\  It  is  not  necessary  to  show  the  local 
ntuation,  8  M.  &  S.  880;  4  Tatlnt.  25;  6  East, 
848. 

(x)  As  to  the  allegation  of  the  lessee's 
entry,  sec  1  Saund.  208,  n.  1;  Com.  Dig. 
Pleader,  2  W.  11,  and  post,  551. 

{y)  In  debt  for  rent  on  a  demise,  it  must  be 
shown  at  what  time  the  rent  became  duo,  Gilb. 
I  ebt,  407,  see  110  East,  142, 4  B.  &  Cres.  167, 
post,  562. 


{z)  See  4  Bar.  &  Cres.  167, 159. 

(a)  In  Gilb.  on  Debt,  414,  this  is  said  to  be 
incorrect. 

(6)  This  count  in  debt  for  use  and  oocupa- 
tion  is  sustainable,  when  the  demise  is  not  bf 
deed,  ( 1 )  or  there  was  no  covenant  sealed  fav 
the  defendant,  6  T.  R.  62;  5  Taunt  25,  .and 
without  stating  the  local  situation  of  the  pr»* 
mises,  6  East,  848;  Ante,  481,  n.  (to) 

(c)  See  a  form  in  debt  for  an  aonnltgr  or 
rent-charge  against  the  pernor  of  the  profits; 
1  Saund.  276.     Debt  is  preferable  to  covenani 
on  an  annuity  deed,  because  in  debt  the  jud^ 
ment  is  final  in  the  first  instance.    Even  iH 
covenant,  however,  there  would  be  no  occaa*oa   '. 
to  execute  a  writ  of  luquinr  on  a  judgnicsA   ^ 
by  default,  as  it  might  bo  rc^rred  to  the  Maa«   ; 
tor  in  K.  B.  or  Prothonotary  in  C.  P.  to  oonb* 
pnte  tlic  amount  due.     2  Chit.  Bcp.  32;  Tidd't   ' 
Pi*ac.  9th  edit  570.    It  is  also  more  advisabltt 
to  declare  in  debt  on  the  covenant  than  on  &^ 


(1)    See  Dayis  v.  Shoemaker,  1  Rawle,  185, 
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[kere  state  in  the  past  tense,  the  grant  of  the  annuity,  and  the  defend--  ^^  annui- 
anfs  covenant  to  pay  it,  and  proceed  as  follows:] — ^As  by  the  said  inden- 
ture, reference  being  thereunto  had,  will,  amongst  other  things,  more  fully 
uhI  at  large  appear.  Nevertheless  the  said  plaintiff  in  fact  saith,  that  after 
the  making  of  the  said  indenture,  and  during  the  natural  life  {d)  of  the  said 
R  f .  to  wit,  on,  &c.  {day  when  the  last  payment  *to  be  made  became  due)  [  *434  ] 
at,  &c.  {venue)  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  of 
bwfdl  money  of  Great  Britain,  of  the  said  annuity  or  yearly  rent-charge, 
for  [one  year  and  a  quarter  of  a  year]  {the  time  during  which  the  arrears 
were  accruing  due)  which  expired  on  the  day  and  year  last  aforesaid,  then 
last  elapsed,  became  and  was  due  and  owing  from  the  said  defendant  to  the 
said  plaintiff,  and  still  is  in  arrear  and  unpaid,  contrary  to  the  form  and  effect 
of  the  said  indenture,  and  of  the  said  covenant  of  the  said  defendant  in  that 
behalf  made  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid.  Whereby  an 
action  hath  accrued,  to  the  said  plaintiff  to  demand  and  have,  of  and  from  the 
defendant,  the  said  sum  of  — I,  being  the  said  sum  above  demanded.  Yet, 
kQ,—[Co?iclusio7i  as  ante,  887.] 


VI.    ON  MORTGAGE  DEEDS. 

[Commencement  in  debt,  as  ante,  884,  note.] — For  that  whereas  hereto- 
fere,  to  wit,  on,  &c.  {dcUe  of  indenture)  at,  &c.  {venue)  by  a  certain  inden- 
ture then  and  there  made  between  the  said  plaintiff  of  the  one  part,  and  the 
said  defendant  of  the  other  part,  which  said  indenture,  sealed  with  the  seal  of 
the  said  defendant,  the  said  plaintiff  now  brings  here  into  court,  the  date 
whereof  is  a  certain  day  and  year  therein  named,  to  wit,  the  day  and  year 
aforesaid,  after  reciting  as  therein  is  recited^  the  said  defendant,  for  the  con- 
siderations therein  mentioned,  [did  grant,  bargain,  sell,  alien,  release,  and 
confirm  unto  the  said  plaintiff,  and  to  his  heirs  and  assigns,  certain  messuages, 
lands,  tenements,  and  premises,  ^with  the  appurtenances  therein  mentioned, 
and  particularly  described  (/).  To  have  and  to  hold,  &c.  [copy  the  haben- 
'dum  verbatim]  subject,  among  other  things,  to  a  certain  proviso  or  condition, 
that  is  to  say  {g),  that  if  the  s^id  defendant,  his  heirs,  executors,  or  admin- 


OK  HORT- 
QAQK 
DEEDS. 

On  a  mort 
gage  by 
lease  and 
release  for 
principal 
and  inter- 
est (6) 


[  *435  ] 

m 

ProTiB9 


uamtj  bond,  because,  in  the  latter  case,  dam- 

r!  most  be  assessed  in  pursuance  of  8  &  0 
S,  e.  14,  s.  8,  which  causes  expense  and  de- 
hqr,  TIdd,  9th  edit.  1108,  684.  When  debt 
vci  not  lie  for  arrears  of  annuity,  see  ante, 
VOL  i.  99;  2  D.  &  B.  603.  4  M.  &  S.  118;  2 
ftaoad,  804,  note. 
{d)  That  is  a  sufficient  ayerment  of  hia 

alive,  see  1  Sound.  285,  note  8. 

(0  In  g^^n^ral  it  is  more  advisable  to  d&- 

Btt  in  debt  than  in  covenant  on  a  mortgage 

ital,  becAu^  in  the  former  the  judgment  is 

'lial  in  the  first  instance.     Even  in  covenant, 

^"■•vci,  there  would  be  no  occasion  to  exe- 

a  writ  of  inquiry  on  a  judgment  by  de- 

Jtat,  as  it  might  be  referred  to  the  Master  in 

B.  or  Prothonotary  in  C.  P.  to  compute  the 

ittNut  due     8  T.  B.  326;  2  Chit  Kep.  234, 

I'BS;  Tidd,  9th  edit.  570.    Debt  on  the  oove- 

lai  is  al»  preferable  to  debt  on  a  mortgage 

tel,  conditioned  as  well  ibr  payment  of  the 


money,  as  perfbrmanoe  of  covenants  in  the 
mortgage  deed,  because  in  the  latter  case  the 
damages  must  be  assessed  under  the  8  &  9  1¥. 
8.  c.  11.  a.  8,  which  creates  expense  and 
delay. 

In  the  case  of  a  devise  of  the  mortgagee's 
interest,  the  action  must  be  brought  in  the  ex- 
ecutor's name,  8  Taunt.  227,  and  see  a  form 
there. 

(/)  The  premises  ought  not  to  be  stated  at 
length,  but  in  this  concise  way.  Cowp.  C65, 
727;  1  Saund.  283,  n.  2;  2  S:\und.  366.  In- 
deed it  is  not  necessary  to  staite  the  grant,  or 
the  habendum,  or  proviso,  and  it  would  suffice 
merely  to  state  the  covenant  according  to  tlie 
legal  effi»t,  as  in  the  next  form. 

(ff)  The  proviso  is  to  be  copied  from  the 
deed  verbatim  t  in  the  past  tense.  However,  it 
is  not  necessary  to  State  the  premises,  the  ha- 
bendum,  or  the  proviso,  for,  as  in  covenant 
on  ft  deed  it  is  sufficient  to  state  the  covenant 
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ON  MORT-  istrators,  did  and  should  pay  to  the  said  pkintifif,  his  executors,  administrators, 
OAOB     Qj.  assigns,  the  full  sum  of  — L  and  lawful  interest  for  the  same,  of  good  and 

lawful  money  of  Great  Britain,  on  the day  of next  ensuing  the 

date  of  the  said  indenture,  then  the  said  indenture  should  be  Toid.  Ami  the. 
said  defendant  did  thereby  for  himself,  his  heirs,  executors  and  idministra- 
GoTenant  ^i*9j  covenant,  promise,  and  agree,  to  and  with  the  said  plaintiff,  his  execu- 
tors, administrators,  and  assigns,  that  he  the  said  defendant,  his  heirs, 
executors,  administrators,  or  some  or  one  of  them,  should  and  would  well  aod 
truly  pay,  or  cause  to  be  paid  unto  the  said  plaintiff)  his  executors,  adminis- 
trators, or  assigns,  the  said  sum  of — L  and  lawful  interest  for  the  same,  npon 
the  day  and  time  mentioned  and  appointed  for  payment  thereof,  in  and  by 
the  said  proviso,  according  to  the  true  intent  and  meaning  of  the  said  inden- 
ture; as  by  the  said  indenture,  (reference  being  thereunto  had)  will  amongst 
other  things,  more  fully  and  at  large  appear.  Nevertheless  the  said  plaintiff 
in  fact  saith,  that  the  said  defendant  did  not  nor  would  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  said  plaintiff,  the  said  sum  of  — L  and  lawfol 
interest  for  the  same,  on  the  day  and  time  mentioned  and  appointed  for  pay- 
ment thereof  as  aforesaid,  but  therein  failed  and  made  default,  and  there  is 
now  due  and  owing  from  the  said  defendant  to  the  said  plaintff,  for  and  on 

account  of  the  said  sum  of  — /.  and  interest  {h)  thereon,  until  *the  said 

day  of a  large  sum  of  money,  to  wit,  the  sum  of  — L  being  the  sum 

above  demanded,  to  wit,  at,  &;c.  {venule)  aforesaid,  whereby  an  action  hath 
accrued  to  the  said  plaintiff,  to  demand  and  have,  of  and  from  the  said  defend- 
ant,' the  said  sum  of  — I.  above  demanded.  Yet,  &c. — [Common  condusion 
in  debt,  ds  ante,  887.] 

?^®  ^h*  t.  ^^^  *^**  whereas  heretofore,  to  wit,  on,  Ac.  {date  of  indenture)  at,  ftc 
er  fonn^  {venue)  by  a  certain  indenture  then  and  there  made  between  the  said  plain- 
(t).  tiff  of  the  one  part,  and  the  said  defendant  of  the  other  part,  which  said 

indenture,  sealed  with  the  seal  of  the  said  defendant,  the  said  plaintiff  now 
brings  here  into  court,  the  date  whereof  is  a  certain  day  and  year  therein 
mentioned,  to  wit,  the  day  and  year  aforesaid,  after  reciting  as  therein  is 
recited,  the  said  defendant,  for  the  considerations  therein  mentioned,  did,  finr 
himself,  his  heirs,  executors,  and  administrators,  covenant,  promise,  and  agree, 
(^let  this  agree  with  the  ifidenture)  to  and  with  the  said  plaintiff,  his  execu- 
tors, administrators,  and  assigns,  that  he  the  said  defendant,  his  heirs,  exec- 
utors, or  administrators,  or  some  or  one  of  them,  should  and  would,  well  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  plaintiff,  his  executors,  admin- 
istrators, or  assigns,  the  said  sum  of — /.  and  lawful  interest  for  the  sanoe, 

upon  the day  of {day  mentioned  in  indenture  for  paymcfit  of 

jirincipal  and  interest,)  according  to  the  true  intent  and  meaning  of 
the  said  indenture,  as  by  the  said  indenture  (reference  being  thereunto  had) 


and  the  breach,  and  the  former  may  be  stated 
according  to  its  legal  effect;  so  the  declaration 
in  debt  on  a  mortgage  deed,  maj  state  the  cov- 
enant to  have  been  to  pay  the  principal  and 
interest  on  the  day  mentioned  in  the  proviso, 
without  stating  such  proviso;  and  see  these 
suggestions  adopted  in  the  next  form,  post, 
4S6. 

(A)  As  the  covenant  is  usually  to  pay  the 
principal-money  and  interest  on  a  certain  day, 
the  suhtequent  interest  cannot  be  properly  in- 
cluded OS  a  (icut  in  the  sum  demanded,  but  may 


be  recovered  as  damages  for  the  detention  of 
the  principal  sum  and  interest  due  beyond  tbB 
named  day,  and  a  sum  sufficient  to  cover  tiM 
subsequent  interest  should  be  laid  as  dani^goi ; 
at  the  end  of  the  declaration,  and  the  tci^0|  ; 
should  be  taken  for  damages  including  tfXki^ 
subsequent  interest     (6  Car.  &  P.  6G1.  3  &  4^ 
W-  4.  0.  42.) 

(t)  That  this  shorter  form  may  be  adopto^ 
see  ante,  435,  and  observe  the  other  ooted  t» 
that  pr^^edent. 
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mil.  amongst  other  things,  more  fully  and  at  large  appear.  Nevertheless 
the  said  plaintiff'in  fact  saith,  that  the  said  defendant  did  not  nor  would  well 
and  truly  pay,  or  cause  to  be  paid^  unto  the  said  plaintiff,  the  said  sum  of 

— /.  and  lawful  interest  for  the  same,  on  the  said day  of  ^ as  afore- 

Eaid,  but  therein  &iled  and  made  de&ult,  and  there  is  now  due  and  owing 
from  the  said  defendant,  to  the  said  plaintiff,  for  and  on  account  of  the  said 

63U  of  — /.  and  interest  (Ar)  thereon,  until  the  said dayof  — - —  a  large 

sum  of  money,  to  wit,  the  sum  of  — /.  being  the  sum  above  demanded,  to 
wit,  at,  &c.  (ymiue)  aforesaid,  whereby  an  action  hath  accrued  to  the  said 
plaintiff  to  demand  and  have  of  and  from  the  said  defendant  the  said  sum  of 
-^  aboTe  demanded.  Yet,  &c. — [Common  conclusion  m  debt,  as  aniCy 
887.] 


ON  MORT- 

QAOB 

DJSEDS. 


yn.    ON  BONDS  GENERALLY. 


ON  BOND0 

OENB- 
RALLT    (0 


[CoTMnencement  by  bill,  as  ante,  884,  and  by  original^  as  ante,  9.] — 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  on  the day  of  ^^  *i™^ 

in  the  year  of  our  ♦Lord at {venue)  by  his  certain  ^\  ^ 

writjng  obligatory,  sealed  with  his  seal  (n),  and  now  shown  (o)  to  the  court  of  {m  . 

oar  9ajd  lord  the  king,  before  the  king  himself  here,  the  date  whereof  is  a  cer-  [  ^487  ] 

tun  day  and  year  above  named,  to  wit,  the  day  and  year  aforesaid,  acknowl- 

ed^  himself  to  bo  held  and  firmly  bound  unto  the  said  plaintiff  in  the  sum  of 

— /  above  demanded  to  be  paid  to  the  said  plaintiff*  (p ) ;  yet  the  said  defendant 

(although  often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  — /. 

a^jove  demanded,  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto 


ik)  See  the  note,  p.  486,  m  to  the  interest 
IB  I  statement  of  damages. 

(/.  As  to  the  declaration  on  bonds  in  gene- 
iil,SM  Cbm.  Dig.  Pleader,  2  W.  9. 

(a)  See  forms.  Plead.  A.  847,  857,  8CC; 
LlEiit.  185;  2  Mall.  Ent  178,  2-11.  In  an 
■ctsi^  a^^iTRst  one  of  seTeral  obligors  en  a 
Jwiit  sn.i  sereral  bond,  it  is  usual  only  to  state, 
&At  the  defondiint  made  the  bond;  but,  it 
dioald  seem,  that  if  it  be  stated'that  all  made  it, 
tf»  execution  of  the  defendant  alone  need  be 
pnred,  4  Gampb.  84.  It  is  a  fetal  variance 
l»  describe  a  bond  conditioned  for  payment  by 
A.  B.  and  C.  as  a  bond  conditioned  fbr  pay- 
Bent  by  A.  B.  and  D.  although  the  bond  be  scv- 
Bui  as  wen  as  joint,  and  the  action  be  brought 
%siiist  JL  aeverallj,  6  Bing.  110. 

There  seems  to  be  some  perplexity  in  the 
«Mes  08  to  what  name  the  plaintiff  should  sue 
ir  the  defendant  be  sued  by,  where  in  the  body 
if  the  bond  or  deed  he  is  described  by  one 
Bsme  and  he  executed  it  by  another.  In  a 
kte  ease,  where  in  an  action  of  covenant  on 
a  deel,  the  declaration  stated  that  the  deed 
made  between  the  plaintiff  of  the  first 
,  James  Cook  and  Hannah  his  wiib,  of  the 
part,  and  A.  B.  of  the  third  part ;  and 
deed,  when  produced,  appeared  on  the 
Fitecf  it  to  be  by  the  plaintiff,  as  trustee  of 
r  Cook  and  Hannui  his  wife,  of  the  first 

r»  Giorgt   Cook  and  Hannah  his  wife,  of 
neond  port,  and  A.  B.  of  the  third  part, 
isi  the  deni  was  executed  by  the  name  of 

Vou  IL  42 


George  Cook,  it  was  considered  a  fatal  vari* 
ance,  and  ^  being  uncertain,  from  the  body  of 
the  deed,  whether  the  party's  real  name  was 
James  or  George^  and  he  having  executed  it 
by  the  name  of  George,  it  should  have  been 
stated  to  have  been  made  by  George  Cook  of 
the  second  part,  2  C.  &  P.  474;  1  M  &  M. 
Ca.  Ni.  Pri.  6.  Another  case  has  been  decid- 
ed, that  a  declaration  against  the  obligor,  by 
his  right  name,  stating  that  he  executed  the 
bond  by  his  wrong  name,  is  bod  in  arrest  of 
judgment,  8  Taunt.  604;  6  B.  &  A.  682, 
Gilb.  C.  P.  216;  Lutw.  894;  2  Stra.  1218. 
Upon  the  whole  it  seems,  in  general,  necessa- 
i-y  to  declare  by  or  against  a  party  in  the  name 
by  which  he  is  called  m  the  deed  or  bond,  and 
not  in  the  name  by  which  he  executed  the  deed 
or  bond.  But  if  in  the  deed  or  bond  he  be 
called  by  different  names,  then  he  should  sue 
or  be  sued  by  the  name  by  which  he  executed, 
for  the  execution  in  that  name  would  be  consid- 
ered as  clearing  up  the  ambiguity. 

(n)  As  to  the  statement  of  defendant  hav- 
ing «ealed,  and  the  omission  of  it,  see  1  Saund. 
291,  note. 

(o)  As  to  the  profert  and  averment  of  excuse 
for  not  making  it,  see  post,  439. 

{p)  Here  are  usually  inserted  the  Ibllowing 
words  :  '*  When  he  the  said  defendant  should 
be  thereunto  afterwards  requested;^*  but  as 
they  are  not  usually  in  the  bond,  they 
better  omitted  in  the  declaration. 
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ON  BONDB  'vf holly  neglected  and  refused,  and  still  neglects  and  refuses  so  to  do.     To  the 
2^^     damage  of  the  said  plaintiff  of  iSlO,  and  therefore  he  brings  his  suit. 

Pledges,  &c.. 


The  like 
in  the 
conuaon 
Pleas  {q) 


Profert 


[  *488  ] 
On  a  Ja- 
ma'.oa 
bond,  for 
current 
money  of 
the  island. 
First 

count,  stf^ 
ting  that 
the  bond 
was  un- 
der seal 

(0. 


Second 
count,  that 
bend  was 
lubscribed 
and  duly 
made  ac- 
cording to 
us:vgc  of 
Jamaica 


[  The  commencement  in  C.  P.  as  ante  18,  a^id  then  proceed  asfoVmos :] 

— For  that  whereas  the  said  defendant  heretofore,  to  wit,  on  the day  of 

in  the  year  of  our  Lord [date  of  bond],  at {venue^  by  his 

certain  writing  obligatory,  sealed  with  his  seal,  acknowledged  himself  to  be  held 
and  firmly  bound  to  the  said  plaintiff  in  the  said  sum  of — /.  above  demanded, 
to  be  paid  to  the  said  plaintiff=^  (r) ;  yet  the  said  defendant  (although  often 
requested  so  to  do^  hath  not  as  yet  paid  the  said  sum  of — /.  above  demanded, 
or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  neglects  and  refuses,  so  to  do.  Wherefore  the  said  plaintiff 
saith,  that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of  JCIO, 
and  therefore  he  brings  his  suit,  &c.  And  the  said  plaintiff  brings  here  into 
court  the  said  writing  obligatory,  sealed  as  aforesaid,  which  gives  sufficient 
evidence  to  the  said  court  here  of  the  debt  aforesaid,  in  form  aforesaid,  the 
date  whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and 
year  in  that  behalf  above  mentioned. 

*For  that  whereas  the  said  defendant  heretofore,  to  wit, -on,  Ac.  dcUe  ofm- 
strument)  in  the  island  of  Jamaica,  to  wit,  at,  <&c.  {venue^  by  his  certain 
writing  obligatory,  sealed  with  his  seal,  and  to  the  court  of  our  lord  the  king, 
before  the  king  himself,  now  here  shown,  the  date  whereof  is  a  certain  day  and 
year  therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound  to  the  said  plaintiff  in  the  sum  of  ---/. 
current  money  of  the  island  aforesaid,  to  be  paid  to  the  said  plaintiff;  and  the 
said  plaintiff  avers,  that  the  said  sum  of — /.  current  mone^  of  the  said  island, 
at  the  time  of  making  the  said  writing  obligatory,  was  and  still  is  of  the  value  of 
— /.  of  lawful  money  of  Great  Britain,  to  wit,  at  &c.  {venue)  aforesaid ; 
whereby,  and  by  reason  of  the  said  sum  of  — /  being  and  remaining  wholly 
unpaid,  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  tto 
said  defendant  the  said  sum  of  — L  parcel  of  the  said  sum  above  demanded. 
And  whereas  also,  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  in  the  said  island  of  Jamaica,  to  wit,  at,  kc.{ve7we)  aforesaid,  by  his 
certain  other  writing  obligatory,  then  and  there  by  him  subscribed  with  his  own 
proper  hand  and  name,  and  duly  made  and  delivered  according  to  the  usage  and 
custom  of  the  said  island  (tr)  and  to  the  said  court  of  our  said  lord  the  king, 


(  q)  See  Forms,  Plead.  A.  880;  Rich.  C.  P. 
117;  Morg.  494.  Bee  the  notes  to  the  form, 
ante,  436. 

(r)  See  ante,  486,  note. 

(s)  In  the  Common  Pleas,  the  profert  is  usa- 
allj  at  the  end  instead  of  the  middle  of  the 
declaration,  but  this  is  not  materiaL  As  to 
the  profert  in  general,  and  averment  of  excuse 
fur  not  making  it,  see  post,  489. 

<n  1  B.  &  p.  860. 

(u)  1  B.  &  P.  860. 

(v))  The  instruments  were  not  sealed,  but 
merely  signed  by  tbo  defendant,  and  a  cross 
put  at  the  end  of  the  name  in  the  presence  of 
an  attesting  witness;  the  plaintiff  sued  upon 
the  bond  in  the  island;  but  on  a  bill  filed  there 
against  him  in  equity,  an  injunction  was  ob- 


tained for  want  of  an  answer.  Mr.  'Wood,  la 
A.  D.  1797,  gave  the  following  opinion:  *'I 
think  plaintiff  may  maintain  an  action  of  debt 
against  defendant,  and  declare  upon  those  in- 
struments as  bonds,  though  not  scaled,  if  it  be 
the  practice  of  the  island  of  Jamaica  to  make 
such  writings,  and  if  they  hare  there  the  feros 
and  obligation  of  bonds,  the  same  as  sealed 
bonds  here.  It  will  be  proper  to  declare  upon 
them  firpt  as  sealed  bonds,  secondly,  as  inii* 
ings  obligatory,  subscribed  by  the  obligor,  an4 
duly  made  according  to  the  custom  of  the  itm 
land,  and  to  add  common  counts  to  include Ihft 
original  demands  for  which  these  bonds  VCM 
given."  See  also  1  B.  &  P.  860.  As  to  fkt 
mode  of  calculating  tlie  ralue  in  Britidii 
ling,  see  ante,  414. 
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BOW  here  also  shown,  the  date  whereof  is  a  certain  day  and  year  therein  men-  o^  bonds 
tioQcd,  to  wit,  the  day  and  year  aforesaid,  acknowledged  himself  to  be  held  and    ^^^ 
irmly  bound  unto  the  said  plaintiff  in  the  sum  of — /.  other  current  money  of 
the  ishind  aforesaid,  to  be  paid  to  the  said  plaintiff ;  *and  the  said  plaintiff 
aven,  that  the  said  — L  current  money  of  the  said  island,  in  the  last-mention-      — 
ed  writiDg  obligatory,  specified,  at  the  time  of  the  making  of  the  said  last-men* 
tkmed  writing  obligatory,  was  and  still  is  of  the  value  of — /.  of  lawful  money 
of  Great  Britain,  tO  wit,  at,  &;o.  {venue)  aforesaid  being  other  parcel  of  the 
nid  sum  of  — /  above  demanded. — [Add  counts  on  the  original  debt,  ac- 
aunt  stated,  and  breach  in  debt. 

Several  counts  on  different  bonds  may  be  joined  in  thesame  declaration^  Counts  on 
Ke  the  form,  1  Sa!und.  288,  and  id.  note  1.  and  Lil  Ent.  167.— Com.  ^^  ^^^ 
Dig.  Pleader,  2  W.  9. — In  this  case  proceed  as  in  the  above  form,  to  the 
asterisk;  and  then  before  the  breach  insert  the  count  on  the  other  bond  as 
fdhws : — "  And  whereas  also,  the  said  defendant,  heretofore,  to  wit,  on,  &c. 
•t^ftc.  (vefiue)  by  his  certain  other  writing  obligatory,  sealed,"  &;c. —  [Same 
as  the  first  count,  ante,  486,  to  the  end,  arid  then  state — ]  which  said  several 
BUDS  of  money  in  the  said  first  and  second  counts  mentioned,  amount  together 
to  the  said  sum  of  — L  above  demanded ;  yet  the  said  defendant,  &c.  [pro* 
cted  with  the  breach  as  above,  to  the  end.  There  appears  to  be  no  oc- 
easion  to  conclude  ecuJi  count  with  the  words  "  whereby, ['  4*c.  See  the  form, 
1  Sound.  288,  and  ante,  885,  n.] 


As  to  the  profert,  see  ante  voL  i.  Index ^  "  Profert.^^ — If  a  bond  or  other  Avennent 
deed  be  pleaded  with  a  profert,  and  the  defendant  pleaded  non  est  factum,  *°  excuse 
o?m/  Uie  plaintiff  cannot  produce  the  bond,  ^c.  at  the  trial,  he  will  be  non-  feit.^*^ 
suited.    4  East,  685.     It  is  therefore  frequently  necessary,  or  advisable, 
instead  of  the  profert  in  the  above  precedent,  to  insert  in  the  declaration 
one  of  the  following  excuses,  which  are  to  be  framed  according  to  the  fact, 
srat  least  to  ad^i  a  second  count,  containing  such  excuse.     These  excuses 
•/  the  profert  run  as  follows. — If  the  bond  be  lost — "  and  which  said  writ- 
ing obligatory  having  been  lost,"  or.  "  and  which  said  writing  obligatory  hav- 
ing been  destroyed  by  aocident,"  or,  ''  by  the  said  defendant,"  the  said  plain- 
tiff cannot  produce  the  same  to  the  said  court  here.     See  8  T.  B.^151. — If 
the  bond  be  in  the  possession  of  the  defendant,  the  excuse  of  profert  runs 
<i<»— ''and  which  said  writing  obligatory  being  in  the  possession  of  the  said 
defendant,  the  said  plaintiff  cannot  produce  the  same  to  the  said  court  here." 
i  seems  sufficient  if  an  cUlegation  of  this  ^nature  be  true  at  the  time  of  r  *^Q  i 
declaring,  and  if  the  deed  be  afterwards  found,  it  unll  not  vitiate  the  alle- 
Boiim,  2  Comb.  557,  558. 


ooKxinov. 


Vm.    ON  BONDS  STATING  CONDITION.  ok  bokm 

8TATIN0 

[When  necessary  to  state  condition  and  breaches  of  bond.]  The  Stat.  8  & 
9  W.  3.  c.  11.  8.  8.  ante,  vol.  i.  Index,  "  Bond,"  which  provides  that  the 
flaintiff  shall  execute  a  writ  of  inquiry,  on  a  judgment  for  plaintiff  on  de- 
Itorer,  or  by  confession  or  nihil  dicit,  in  an  action  on  a  bond  with  a  penalty, 
•nd  show  upon  the  record  the  breaches  of  the  bond,  receives  a  very  liberal 
ttRstmction,  being  made  in  fiivor  of  defendants,  5  P.  &  B.  636  -,  and  the 
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OH  BONM  Statute  18  compulsory  on  the  plaintiff  to  proceed  in  the  manner  it  prescribefl. 
co"imon  2  Wils.  377.— 13  East,  8  a— Tidd,  9th  edit.  684. 

The  following  bonds  are  within  the  meaning  of  the  act,  and  the  conditioDB 
and  breaches  thereof  must  be  stated  in  the  declaration  assigned  in  the  repli- 
cation or  suggested  on  making  up  the  issue,  as  tlie  case  may  require,  viz.  an 
annuity  bond,  8  T.  R.  126 ;  an  arbitration  bond,  6  East,  618.— 2  Smith  666, 
S.  0. ;  a  bond  for  the  payment  of  money  by  instalments,  6  East,  550. — 2 
Smith,  653,  S.  C.  (1).  Where  covenants  and  agreementis  are  contained  in 
the  condition  of  a  bond,  they  are  within  the  Statute,  as  well  as  where  they 
are  in  a  different  instrument,  2  Burr.  772.-2  Ken.  492.-2  Burr.  820.— 2 
Bla.  Hep.  848.  Where  a  bond  upon  the  face  of  it  appeared  to  be  condition- 
ed for  the  payment  of  a  sum  certain,  but  by  an  indenture  of  the  same  date, 
declaring  the  purposes  for  which  the  bond  was  executed,  it  was  agreed  that  it 
should  be  lawful  for  the  obligees  to  commence  an  action  upon  the  bond,  and 
to  proceed  to  judgment  whenever  they  should  think  fit ;  and  upon  judgment 
being  obtained,  to  issue  execution,  and  that  the  judgment  should  be  a  securi- 
ty for  the  payment  to  the  obligees  on  demand,  of  all  sums  of  money  whidi 
then  were  or  might  thereafter  become  due  to  them ;  and  judgment  having  been 
entered  up  by  virtue  of  this  deed,  the  obligees  issued  execution,  without  as- 
signing breaches  or  executing  a  writ  of  inquiry ;  the  court  held,  that  this  was 
a  bond  substantially  within  the  meaning  of  the  8  &  9  Will.  8.  c.  11.  s.  8.  and 
that  the  obligees  ought  to  have  assigned  breaches  thereon,  5  B.  &  Cres.  650. 
.  _8  D.  &  R.  424,  S.  C.  c2). 

But  the  statute  does  not  extend  to  bonds  conditioned  for  the  payment  of  a 
sum  certain,  at  a  certain  time,  as  post  obit  bonds,  2  Campb.  285,  n, — 2  B.  k 
Cres.  82,  89.-8  D.  &  R.  278,  281,  S.  C. ;  or  other  bonds  for  the  payment 
of  money,  which  are  provided  for  by  the  9  Ann,  c.  16,  s.  18. — 2  J.  B.  Moore, 
220 ;  nor  does  it  extend  to  bail  bonds,  Tidd,  9th  edit  584.  2  B.  &  P.  44  J; 
or  replevin  bonds,  8  M.  &  S.  155 ;  or  a  petitioning  creditor's  bond,  8  BiSt, 
22. — 7  T.  &  R.  800.  And  where  judgment  is  entered  on  a  warrant  of  at- 
torney, it  is  not  within  the  act,  and  this,  although  a  bond  be  also  given.  2 
Taunt.  195.— 8  Taunt.  74.-5  Taunt.  264.— 16  East,  164.— 6  Bingh.  8S5. 
5  B.  &  Cres.  656 ;  nor  does  the  Statute  apply  to  cases  where  the  damages 
assessed  are  calculated  by  the  jury,  to  meet  and  satisfy  the  entire  conditi  m 
of  the  bond,  18  Price,  715.  It  is  not  necessary  for  the  crown  to  assign  breach- 
es under  the  act,  and  if  any  one  breach  be  proved,  the  crown  is  entitled  to 
judgment,  1  Younge  A  J.  171.     Tidd,  9th  edit.  585. 

Mode  of  staging  condition  and  breaches : — There  is  some  confusion  in  .the 
books  as  to  whether  the  condition  and  breach  of  a  bond,  within  the  meaning  of 
the  above  Statute  of  William,  should  be  stated  in  the  declaration  assigned  in 
the  replication,  or  suggested  on  the  roll  in  making  up  the  issue. 

In  some  cases  it  may  be  absolutely  requisite  to  set  forth  the  condition  and 
breach  in  the  declaration^  see  2  New  Rep.  862.     As  in  actions  on  a  bail  boi  ' 


(1)  Ace.  Munro  v.  Allaire,  2  Caines,  820. 

(2)  Vide  Hodra  v,  Suffelt,  2  Johns.  Cas.  400.    Van  Bentlioyn  and  another  v.  De  Witt 
otliera,  4  Johns.  218.    16  Johns.  209. 
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or  replevin  bond,  at  the  suit  of  the  assignee,  or  on  a  bastardy  bond,  at  the  ^^  ^o^^* 
suit  of  succeeding  overseew,  or  the  like,  T?here,  without  stating  the  condition  o^JJ^irioii. 
sod  breach,  it  would  not  appear,  how  the  plaintiff  was  entitled  to  sue  as  as- 
figoee  OT  succeeding  overseer. 

In  other  cases,  though  not  absolutely  requisite,  it  may  be  advisable  to  state 
the  condition  and  breach  in  the  declaration,  a&d  especially  where  a  plea  not 
leading  to  an  issue,  or  the  breach,  as  fion  est  factum,  or  the  like,  or  where  a 
judgment  by  de&ult  is  expected,  for  in  the  latter  case  some  delay  would  be 
avoided,  and  the  plaintiff  moreover  would  not  have  to  prove,  nor  could  defend- 
ant deny  the  truth  of  the  breach  on  the  execution  of  the  inquiry,  which  would 
otherwise  be  the  case,  see  1  Saund.  68  d. — 3  Car.  &  P.  608- 

On  the  other  hand,  in  many  cases  where  it  is  not  absolutely  necessary  to 
state  the  condition  and  breaches  in  the  declaration,  it  may  be  advisable  not  to 
do  80,  and  especially  where  a  defense,  either  ^ham  or  otherwise,  is  expected. 
In  such  cases  it  is  best  to  reserve  the  assignment  of  the  breaches  for  replica- 
tion, (as  may  be  done,  8  T.  Rep.  255.-2  Chit.  Rep.  298.-2  Saund.  187 
a.)  (1)  because  the  defendant  in  rejoining  to  the  replication  can  only  present 
one  answer  to  each  breach,  whereas,  in  pleading  to  the  declaration  and  breach 
stated  therein,  he  may  answer  each  breach  by  any  number  of  pleas. 

If  the  condition  and  breach  of  a  bond  within  the  above  Statuts  of  William 
3.  be  not  stated  in  the  declaration,  and  the  defendant  plead  any  plea  on  which 
the  plaintiff  might  at  common  law  have  taken  an  issue  in  his  replication  with- 
oat  showing  a  breach,  such  as  a  plea  of  non  est  factum  or  that  the  bond  was 
obtained  by  fraud  or  the  like,  the  plaintiff  may  still  take  issue,  and  must  enter 
adistmctand  separate  suggestion  of  breaches  under  the  Statute,  but  he  cannot 
incorporate  such  issue  and  such  suggestion  in  one  and  the  same  replication,  see 
8T.  R.  265.—  1  Esp,  277.-5  M.  &  S.  60.— 5  J.  B.  Moore,  198. 

If  to  such  a  declaration  the  defendant  plead  a  plea  which  made  it  necessary 
at  common  law  for  the  plaintiff  to  assign  a  breach  in  the  replication,  as  for  in- 
rtanoe,  a  plea  of  general  performance,  the  plaintiff  must  still  assign  the  breach 
'^ih^  replication,  with  this  difference,  that  he  may  now  assign  several  breaches 
under  the  statute,  whereas  at  common  law  he  could  only  assign  one.  If  oifly 
one  breach  be  assigned  in  the  replication  it  is  necessary  to  state  it  in  terms,  to 
be  "  according  to  the  form  of  the  statute,"  13  East,  1 ;  otherwise  if  more  than 
one. 

•Before  the  above  Statute  of  William  8.  the  plaintiff  could  assign  in  the  dec- 
laration only  one  breach  of  the  condition,  and  if  he  assign  more,  the  declara- 
tion was  demurrable  for  duplicity,  1  Saund.  58,  n.  1.  It  is  not  however  how- 
ever necessary  in  a  declaration  assigning  more  than  one  breach,  to  refer  to  its 
feing  according  to  the  Statute,  13  East,  1.  It  suffices  to  prove  part  of  the 
breach  assigned,  id. 
, . . 

(1)  Aon,  Post  Master  General  of  U.  States  v,  Cochran,  2  Johns.  413.  If  the  plaintiff  assigns 
mditt  in  his  declaration,  the  defendant  cannot  plead  performance  generaUy,  but  must  paitie- 
vluij  answer  the  breaches  asngned,  and  show  when,  how,  and  where  he  performed  his  coyenants, 
•Hi 
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H)N  BASTAS- 
Dr    BONDS. 


*IX.    BASTARDY  BONDS. 


On  a  bas- 
tardy 
bond,  by 
the  suc- 
ceeding 
overseers 


Condition 
of  bond 


(to  wit.)  A.  B.  and  0.  D.  overseers  of  the  poor  of  the  parish  (or  dis- 
trict, &c.  as  the  case  may  6e)  of in  the  county  of according  to  the 

form  of  the  Statute  in  such  case  made  and  provided,  compkin  of  E.  F.  being 
in  the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  be- 
fore the  king  himself,  of  a  plea,  that  he  render  to  the  said  plaintiff  and  defen- 
dant, as  such  overseers  aforesi^d,  the  sum  of  — L  of  lawful  money  of  Great 
Britain,  which  he  ows  to  and  unjustly  detaims  from  them — [If  the  action  be 
in  C.  P.  or  Exchequer  alter  the  cam/niencenient  ajccordingly,']  For  that 
whereas  the  said  defendant  heretofore,  to  wit,  on,  &o.  {date  of  bond)  to  wit, 
at,  &c.  (venue)  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and 
now  shown  to  the  court  of  our  said  lord  the  king  now  here,  the  date  whereof  is 
a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid, 
acknowledged  himself  to  be  b^ld  and  firmly  bound  unto  O.  H.  and  L  K 
churchwardens,  andL.  M.  and  N.  0.  overseers  of  the  poor  of  the  parish  afore- 
said, in  the  said  county,  in  trust  for  the  parishioners  of  the  said  parish  {as  in 
bo72d)  in  the  said  sum  of  — /.  above  demanded,  io  be  paid  by  the  said  defendant 
to  the  said  6.  H.,  L  K.,  L.  M.,  and  N.  0.  Which  said  writing  obligatory 
was  and  is  subject  to  a  certain  condition  thereunder  written,  whereby,  after  re- 
citing to  the  effect  following,  to  wit,  that  [set  out  the  whole  of  the  recitals^ 
and  the  condition  in  the  past  tense^  which  is,  m  general  io  indemnify  the 

parish,  as  follows  :]   "  that  A.  M,  of single  woman,  had  in  and  by  her 

voluntary  examination,  taken  in  writing  upon  oath  before '-  one  of  his 

majesty's  justices  of  the  peace  in  and  for  the  said  county  of declared  thai 

she  was  with  child,  and  that  the  said  child  was  likely  to  be  born  a  bastard,  and 

to  be  chargeable  to  the  said  parish  of and  that  the  said  defendant  did  get 

her  with  child ;"   [If  the  bond  was  after  the  birth,  then  say,]  ^'  that  A.  M. 

of single  woman,  in  her  examination  taken  in  writing  upon  oath,  before 

one  of  his  majesty's  justices  of  the  peace  in  and  for  the  said  county,  had 

declared,  that  on  the day  of then  last  past,  at in  the  parish  of 

in  the  county  aforesaid,  she  the  said  A.  M.  was  delivei:>ed  of  a  (male) 

bastard  child,  and  that  the  said  bastard  child  was  likely  to  become  chargeable 
to  the  said  parish  of and  had  charged  the  said  defendant  with  having  got- 
ten her  with  child  of  the  said  bastard  child ;"  it  was  conditioned,  that  if  Uiere- 
fore  the  said  defendant,  his  heirs,  executors  or  administrators,  did  and  should, 
from  time  to  time,  and  at  all  times  thereafter,  fully  and  clearly  indemnify  and 
save  harmless,  as  well  the  above-named  church-wardens  and  overseers  of  the 

poor  of  the  said  parish  of and  their  successors  for  the  time  being,  as  also 

all  and  singular  the  other  parishoners  and  inhabitants  of  the  said  parish  of  — «— 
which  then  were  or  thereafter  should  be  for  the  time  being,  of  and  from  all 
manner  of  costs,  taxes,  rates  and  assessments,  and  charges  whatsoever,  for  or  by 
reason  of  the  birth,  education  and  maintenance  of  the  said  child,  and  of  and 
fit)m  all  actions,  suits,  troubles,  and  other  charges  and  demands  whatsoever, 


(x)    Tho  action  on  such 
brought  in  the  name  of  the 
time  being,  and  not  in  the 
whom  the  bond  was  giyen. 
B.  8;  8  J.  B.  Moore,  21. 
**Baitard$,"  Forms,  1  M. 


a  bond  miui  be 
overseers  fbr  the 
name  of  those  to 
64  Geo.  8.  o.  170. 
See  Bum,  J.  tit. 
&  S.  810;  Plead. 


A.  866. 
If  the  bond  was  giTon  to  the  plaintiffs 


themseWes,  whether  as  oTerseers,  or  othemise, 
it  may  be  declined  on  as  on  a  common  bond. 

A  profert,  or  an  excuse  for  the  omission  of  it 
18  as  necessary  in  this  as  in  common  docIaroF 
tion.  2  Saund.  187  c.  ante,  489.  The  de. 
fendant  cannot  plead  nil  debet,  2  Sannd.  187 
a.  n.  2. 

(V)  See  Bum's  J.  tit  "  Bagtards,** 
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teaching,  and  concerning  the  same,  then  that  obligation,  should  be  void,  other-  owbast.viu 
wise  offeree,  as  by  the  said  writing  obligatory,  and  the  condition  thereof  will  ^*  J^'^^^- 
more  fully  and  at  large  appear,  [and  then  proceed  as  follows  (^r) ;] — And  al- 
thoagh  the  said  child,  whereof  the  said  defendant  so  was  the  reputed  father  as 
aforesaid,  is  still  living,  to  wit,  at,  &c.  (^vemie)  aforesaid ;  yet  the  said  defen-  Breach, 
dant  hath  not,  from  the  Jfcime  of  the  making  of  the  said  writing  obligatory,  fiilly 
and  clearly  indemnified  and  saved  harmless  as  well  the  above-named,  &c. 
[n^aiive  the  words  in    the  condition,  and  proceed  as  follows :] — ^but 
the  said  defendant  hath  hitherto  wholly  neglected  and  refused,  and  still  neg- 
leets  and  refuses  so  to  do ;  and  by  means  thereof  the  said  G.  H.  I.  K.,  L. 
IL,  and  N.  0.  after  the  making  of  the  said  writing  obligatory,  and  whilst 
they  were  churchwardens  and  overseers  as  aforesaid,  to  wit,  on  the  day  and 
jear  first  aforesaid,  and  on  divers  other  days  and  times  afterwards,  were 
forced  and  obliged  to,  and  did  necessarily  lay  out  and  expend  divers  sums  of 
iDoney  (a),  in  the  v^ole  amounting  to  a  large  sum  of  money,  to  wit,  the 
aim  of  — L  in  and  about  the  birth,  maintenance,  and  'education  of  the  said  [  *442  J 
child,  to  wit,  at,  &c.  {ventie)  aforesaid.     And  the  said  plaintiffs,  for  assign-  ^^^|^ 
ing  a  further  breach  of  the  said  condition  of  the  said  writing  obligatory,  ac- 
(xnding  to  the  form  of  the  Statute  (&)  in  such  case  made  and  provided,  fiirth* 
er  say,  that  a  certain  person,  to  wit,  P.  Q.  and  R.  S.,  the  successors  of  the 
said  6.  H.  and  L  K.  as  such  churchwardens,  and  the  said  plaintifis,  the  suc- 
cessors of  the  said  L.  M.  and  0.  P.  and  such  overseers  as  aforesaid,  after 
the  making  of  the  said*writing  obligatory,  to  wit,  on,  &c.  (c)  and  on,  divers 
other  days  and  times  between  that  day  and  the  day  of  exhibiting  the  bill  oi 
the  said  plaintiffii  in  this  behalf,  were  forced  and  obliged  to,  and  did  necessa- 
rily lay  out  and  expend  divers  sums  of  money,  in  the  whole  amounting  to  a 
large  sum  of  money,  to  wit,  the  sum  of  — /.  in  and  about  the  maintenance 
and  education  of  the  said  child,  to  wit,  at,  &c.  (veJiue)  aforesaid,  by  means 
of  which  said  premises  the  said  several  church waixlens  and  overseers,  and 
the  other  parishioners,  and  inhabitants  of  the  said  parish,  in  the  said  condi- 
tion named,  have  sustained  damages  to  a  large  amount,  to  wit,  to  the  amount 
of — I  (rf)  by  reason  of  which  said  breaches  the  said  writing  obligatory  be- 
came forfeited,  and  according  to  the  said  statute  an  action  hath  accrued  to 
diem  the  said  plaintiff  as  overseers  as  aforesaid,  to  demand  and  have  of  and 
from  the  said  defendant,  the  said  sum  (e),  above  demanded ;  yet  the  said 
defendant  (although  often  requested  so  to  do)  hath  not  as  jet  paid  the  said 
aam  of  money  above  demanded,  or  any  part  thereof,  to  the  said  plaintiffs,  or 
otherwise,  according  to  the  said  writing  obligatory  and  condition,  but  to  pay 
the  same  hath  hitherto  wholly  refused,  and  still  doth  refuse.     To  the  dam- 


(s)  If  the  bond  were  given  before  the  birth 
ftf  the  child,  the  Ibllowing  Averment  shonld  be 
bere  introduced,  *•  and  the  taid  plaintiff  in 
fact  Moiiht  theU  cfter  the  said  writing  obligo' 
tory,  to  wits  on^  ifc,  at,  SfC.  the  child  with 
^ieh  the  said  E.  F.  wax  $o  pregnanty  and 
^AfrtKif  the  said  defendant  was  such  reputed 
faiker  as  ctforesaid,  was  born  and  is  still  livinff, 
to  iri/,  al,  4rC'  aforesaid.** 

(tf)  As  to  whit  expenses  the  defendant  is 
lohle  for,  and  hcfw  &r  ho  is  discharged  by 
hinkrapt(^  and  certificate,  see  Barn,  J.  tit. 
-Bastards;"  3  Bing.  154. 

(6)  S  &  9  W.  3.  c.    11.  s.  8.     Before  this 


statute  the  plaintiff  could  only  assign  one 
breach  of  the  conditio n,  and  if  he  assigned 
two  or  more,  the  declaration  was  demurrable 
for  duplicity,  1  Saund.  58.  n.  1.  It  is  not, 
however,  nectssarj',  in  assigning  the  breach, 
to  refer  to  the  stntute,  and  it  is  sufficient  to 
prove  a  part  of  the  breach  assigned.  18  East, 
1,2. 

tc)  The  dflv  the  churchwardens  and  overseers 
oame  into  office,  or  about  it 

(rf)  The  amount  of  the  penalty  of  the  bond. 

(e)  Tlie  penalty-;  as  to  this  conclusion,  see 
2  Saund.  187  c. 
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ON  BABTAB.  j|ge  of  the  said  plaintiiBfe,  aa  overseers  as  aforesaid,  of — L  (/)  and  thereof 
DY  BOMts.  ^g-^y  bring  their  suit,  4;c. 

Pledges,  &o. 


o^  j^^.  X.  ON  ANNUITY  BONDS. 

TY  BONDS. 

On  an  an-  [Set  out  the  bond  and  condition,  as  directed  in  the  last  form  mutatis 
b^^d^  w?/^anfl?w,  and  then  assign  the  breach  as  follows  :] — Nevertheless  the  said 
r^^443  1  P^^^^^^  i^  ^^  saith,  that  "^afler  the  making  of  the  said  ivriting  ohligato- 
■*  ry  (A)  to  wit,  on,  &c.  {day  it  fell  due)  at,  &c.  (venue)  aforesaid,  a  large 
sum  of  money,  to  wit,  the  sum  of  — L  {state  enough)  of  the  said  annuity, 
or  yearly  sum  of  — /.  for  [one  quarter  of  a  year]  then  elapsed,  became  and 
was  due  and  owing  from  the  said  defendant  to  the  said  plaintiff  and  still  is 
in  arrear  and  unpaid,  contrary  to  the  form  and  effect  of  the  said  writing  obli- 
gatory, and  of  the  said  condition  thereof,  by  reason  of  which  said  breach  the 
said  writing  obligatory  became  forfeited,  and  whereby  an  action  hath  accrued 
to  the  said  plaintiff  to  demand  and  have,  of  and  from  the  said  defendant  the 
sum  of  — /.,  {the  penalty)  above  demanded.  Yet  the  said  defendant  (al- 
though often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  money 
above  demanded,  or  any  part  thereof,  to  the  said  plaintiff,  but  to  pay  the 
same,  or  any  part  thereof,  hath  hitherto  wholly  neglected  and  refused,  and 
still  neglects  and  refuses  so  to  do,  to  wit,  at,  &c.  {venue)  aforesaid.  To  the 
damage  of  the  said  plaintiff  of  10/.  (i),  and  therefore  he  brings  his  suit,  &c. 


XI.  ON  BOND  TO  REPLACE  STOCK. 

ON  BOND 
TO  RE- 
PLACE [Set  out  the  bond  and  conditimiy  as  directed,  ante,  440,  and  then  pro- 

STOCK,  &c  ceed  03  follows :] — Yet  thejaid  plaintiff  in  feet  saith,  that  the  said  defend- 
On  a  bond  ^j^^  jjj^^jj  jjq^^  ^^  ^jg  ^^^  proper  costs  and  charges,  transferred,  or  caused  or 
stock  and    procured  to  be  transferred,  unto  or  to  the  account   of  the  said  plaintiff,  in 
pay  divi-    the  books  of  the  said  governor  and  company  of  the  Bank  of  England,  the  said 
dends  (Ar).  g^j^  ^f — i  share  or  interest  in  the  said  joint  stock  of — /.  per  cent,  consoli- 
dated bank  annuities,  but  hath  hitherto  wholly  neglected  and   refused  so  to 
do,  and  the  said  sum  of  — /.  share  or  interest  in  the  said  joint  stock,  wholly 
remains  untransferred,  and  unpaid,  and  unsatisfied  to  the  said  plaintiff,  to 
Second       '^it,  at,  &c.  {ve?tue)  aforesaid.     And  for  assigning  a  further  breach  of  the 
breach.       ^^  condition  of  the  said  writing  obligatory,  the  said  plaintiff,  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided,  saith,  that  the  said 
defendant  hath  not  as  yet  answered,  paid,  or  made  good  to  the  said  plaintiff 
all  dividends,  interest,  and  produce  which  he  the  said  plaintiff  could  have  re- 
ceived, and  would  have  been  entitled  to  in  case  the  said  — L  so  remaining 

(/)   The  sum  here  inserted  is  merely  nom-  aHegation:  **And  during  the  life  time  <f  tSu 

inal,  to  cover  damages  for  the  detention  of  the  $aid  £.  F."  which  will  be  a  sufficient  averraent 

debt,  see  1  Saund.  Ss.  h,  of  the  life  of  the  third  person,  1  Saund.  285, 

iff)   See  ante,  vol,  i.  Index,  *'  Jinnuiiy;*'  n.  8. 
and  see  ante,  488,  as  to  its  being  most  advisa-         (i)  Ante,  page  442,  note  (f) 
ble  in  general  to  sue  on  the  annuity  deed.  (A;)  See  ante,  275,  note,  a  fbrm  in  ika8itmi>* 

{k)  If  the  aanuity  be  payable  during  the  sit,  for  not  replacing  stock.    See  notes,  1  Cliit 

life  of  a  third  person,  here  insert  the-following  CoL  Stat  tit.  ** Siock-Jobbinff,*' 
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UDtransfeired  and  unpaid  and   unsatisfied  as  aforesaid,  had  remained   and  okboitoto 
oontinuod  standing  in  the  books  of  the  said  governor  and  company  of  the    ^^^^' 
Book  of  England,  in  the  names  and  as  the  property  of  him  the  said  plaintiff, 
bat  on  the  contrary  thereof  although  he  the  said  plaintiff,  after  the  making 
of  the  said  writing  obligatory,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid  could 
haye  received,  and  would  have  been  entitled  unto  certain  dividends,  interest, 
and  produce,  to  a  large  amount,  to  wit,  the  sum  of  — /.  in  case  the  said  sum 
d—L  had  remained  and  continued  standing  in  the  books  of  the  said  gover- 
nor and  company  of  the  Bank  of  England,  in  the  name  and  as  the  property 
of  him  the  said  plaintiff  as  aforesaid,  whereof  the  said  defendant,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  had 
fiotioa     Yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  hath 
oot  (although  oflen  .requested  so  to  do^  as  yet  transferred,  paid,  or  made 
good  unto  the  said  plaintiff,  the  said  last-mentioned  sum  of  money,  or  any 
part  .thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  and 
still  neglects  and  refuses  so  to  do,  to  wit,  at,  &c.  {ve7iue)  aforesaid.     By 
reason  of  which  said  breach  the  said  wt'iting  obligatory  became  forfeited,  and 
thereby  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of 
and  from  the  said  defendant  the  said  sum  of  — /.  above  demanded.     Yet  the 
nid  defendant  hath  not  (although  often  requested  so  to  do)  as  yet  paid  the 
said  Bom  of  money  above  demanded,  or  any  part  thereof,  to  the  said  plain- 
tiff, bnt  hath  hitherto  wholly  neglected  and  refused,  and  still  neglects  and 
refoaea  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff.     To  the    ' 
daottgo  of  the  said  plaintiff  of  £10  {I),  and  therefore  he  brings  his  suit,  &c. 


♦Xn.  ON  A  BOND  TO  PERFORM  COVENANTS  IN  ANOTHER  [  *444  j 

INDENTURE.  ox  A  BOND 

TO    PKR- 

[Proceed  as  in  the  form  on  bonds  in  K.  B,  and  C.  P.  ante,  436,  7,  ''N!N™''ir 
to  th^  asterisk  in  each,  and  then  as  follows ;] — And  the  said  plaintiff  ac-  .ANoxuEa 
wrfing  to  the  form  of  the  Statute  in  that  case  made  and  provided,  says,  that  indkktubi. 
the  said  writing  obligatory  was  made  with  a  condition  thereunder  written,  ^"^^' 
that  of  [«e^  out  the  condition  verbatim  aiid  which  may  he  as  follows:]  the 
ibove  bounden  defendant  did  well  and  truly  observe,  A^o.  all  and  singular  the 
oorenants,  &c.  whatsoever,  which  on  the  part  of  the  said  defendant  were  or  ought 
to  be  observed,  &c.  in  a  certain  indenture  bearing  even  date  with  the  said 
iriting  obligatory,  and  made  between  the  said  plaintiff  of  the  one  part,  and 
the  said  defendant  of  the  other  part,  according  to  the  true  intent  and  mean- 
ing of  the  said  indenture,  then  the  said  obligation  was  to  be  void,  &c.     And 
the  odd  plaintiff  further  says,  that  by  the  said  indenture  in  the  condition  of 
the  said  writing  obligatory  mentioned,  which  he  the  said  plaintiff  now  brings 
here  into  court,  he  did  demise  unto  the  said  defendant  all  that,  &c. — [Here 
mmU  the  demise  J  and  sucli  of  the  covenants  as  have  been  broken^  and 
^uaign  breaches  of  them,  as  in  a  declaration  in  covenant^  post,  and  con- 
dude  thus ;] — By  reason  of  which  said  breaches  the  said  writing  obligatory 
became  forfeited,  and  thereby  an  action  hath  accrued  to  the  said  plaintiff  to 
demand  and  have  of  and  6x>m  the  said  defendant  the  said  sum  of  — /.  {the 
penally)  above  demanded.     Yet  the  said  defendant  (^although  oflen  requested 

(1)  Ante,  442,  n.  (/).  (m)  See  the  fonn  in  1  Saund.  Rep.  68  U. 

Vol  n.  48 
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OH  BOKD   BO  to  do)  hath  not  as  yet  paid  the  said  sum  of  — /.  abore  demande<l,  or  any 
FOJMoavB-  P*'^^  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  ntglected  and  re- 
vAvn,  &o.  fused,  and  still  neglects  and  refuses  so  to  do,  to  the  damage  of  the  said  plain- 
tiff of  j£10,  and  therefore  he  brings  his  suit,  Ac. 

Pledges,  fte. 


[*445] 

OH    BAIL 
B0HD8. 


EUenborough. 


*Xni.    ON  BAIL  BONDS. 


next  after 


On  a  bail- 
bond  by 
the  as- 
eignee 
against 
the  princi^ 
pal  or  bail, 
where  the 
first  suit 
was  in  K. 
B.  by  bslls 
(n). 

[*446] 


Term,!  WUl.  4. 


(o),  in 


(to  wit,)  {p)  A.  B.  assignee  of  B.  P.  esq.  sheriff  {q)  [or  "  late  sher* 

iff"]  of  the  county  of according  to  the  form  of  the  Statute  (r)  in  sudti 

case  made  and  provided,  complains  of  ^0.  D.  being  in  the  custody  of  the 
Marshal  of  the  Marshalsea  of  our  loi^  the  now  king,  before  the  king  hinmelf, 
of  a  plea  that  he  render  to  the  said  A.  B.  as  assignee,  as  aforesaid,  the  both 
of  — /.  {the  penalty}  of  lawful  money  of  Great  Britain,  which  he  owes  to  (*) 
and  unjustly  detains  from  him.  For  that  whereas  the  said  plaintiff,  hereto- 
fore, to  wit,  on,  &c.  {t)  in  the year  of  the  reign  of  our  said  lord   the 

now  king,  sued  and  prosecuted  out  of  the  court  of  our  lord  the  now  king  be- 
fore the  king  himself  (m),  at  Westminster  {ta),  in  the  county  of  Middlesex, 
against  the  said  defendant  (ir),  [or,  if  the  declaration  be  against  one  of  the 


(n)  See  other  forms,  post,  450,  &c. ;  Morg. 
496;  2  Rich.  C.  P.  248;  6  Wentw.  474;  1  Rich. 
C.  P.  456;  7  Wentw.  Index,  580, 1,  and  on  a 
boil  bond  on  an  attachment  out  of  Chancery. 
2  Marsh.  280. 

This  action^  whether  in  the  name  of  the  sher- 
iff or  the  assignee  of  the  bond,  must  be 
brought  in  the  court  from  which  the  process  in 
the  original  action  issued,  2  Saund.  61  b. ;  8 
T.B.  152  ffcc;  1  H.  Bl.  681.  cent  (Vide  Has- 
well  V.  Bates  and  Lansing,  9  Johns.  Rep.  80; 
12  Johns.  Rep.  459, — where  actions  on  bail 
bonds,  taken  in  inferior  courts,  the  process  of 
which  was  insufficient  to  reach  all  tlie  parties  to 
the  bond,  were  sustained.  The  defendant  can- 
not take  the  objection  under  the  plea  of  non 
ut  factum  f  2  Campb.  896.  An  attorney,  by 
entering  into  a  bail  bond  in  another  court, 
waives  his  privilege,  Barnes,  1 1 7 ;  8  Wils.  848 ;  2 
Bku  Rep.  888,  S.  C  ;  1  Hen.  Bla.  681. 

If  the  action  be  by  the  sheriif,  it  is  usual  to 
declare  as  on  a  common  money  bond,  as  ante, 
485. 

(o)  If  the  bond  was  assigned  after  the  first 
day  of  Term,  the  declaration  must  be  entitled 
specially,  or  will  be  demurrable,  1  T.  R.  116; 
7T.  R.  474;  Ante,  12,  n.  t a). 

(p)  The  venue  is  transitory,  Fortesc.  866; 
mn.  727;  Ld.  Raym.  1455. 

(q)  In  Middlesex  the  two  offioers  constitute 
only  one  sheriff,  and  the  declaration  would  be 
demurrable,  if  they  be  described  as  sheriflb. 
Bac.  Abr.  Sheriff,  K.  162;  2  Ld.  Raym.  1185. 

(r)  4  &  5  Ann.  c.  16.  s.  20.  See  the  oon- 
ttmotions  thereon  in  2  Saund.  58  a.  b.  note  8; 
TIdd,  9th  edit.  297  to  801;  8  Bla.  Com.  290. 


(<)  Although  the  action  is  by  an  executor 
of  the  assignee,  it  may  be  in  the  debet  and 
detinet,  1  Selw.  N.  P.  570. 

(0  This  may  be  the  tette  of  the  writ,  or  the 
day  it  is  actually  issued,  but  the  first  is  pref> 
erable;  and  see  infra  note  (t).  A  bill  of  Mid- 
dlesex has  no  teste. 

(u )  '*  The  court  of  the  bench  at  Wcetmin- 
ster,"  means  C.  P.  how  to  describe  the  court, 
see  M.  &  a  166;  1  J.  B.  Moore,  19;  7  Tkiuat. 
271,  S.  C. 

(tr)  An  allegation  of  the  court  being  then 
held  at  Westminster,  &c.  is  unncoessaiy,  uid 
if  the  writ  be  stated  to  be  sued  out  in  TaoatJon, 
and  not  under  a  videlicet,  would  render  the 
declaration  demurrable,  5  Burr.  2586;  8  T.  R. 
184.  1  Saund.  800  b,  n.  7;  but  not  eo  if 
sUted  under  a  videlicet,  5  J.  B.  Moore,  688 
2  B.  &  B.  659,  &  a 

(x)  The  name  of  the  person  against  whom 
the  writ  is  stated  to  have  been  issued  mnsl  be 
stated  accurately,  'A  Campb.  270;  1  Id.  14i  2 
Esp.  72;  1  D.  &  R.  551.  Where  it  was  aver-. 
red,  that  by  a  writ  of  latitat  the  slierilT  wms 
commanded  to  take  one  **  F.  J.  by  the  name c»C 
/./.**  an  examined  copy  of  the  laiitat  imm 
given  in  evidence,  commanding  the  sheriff  to 
take  <*/.  /"  The  bail  bond  was  signed  fagr 
the  principal,  ■*  F.  J.  arrested  by  the  name  off 
J.  /.*'  and  the  phuntifi  olicrod  to  proTe  tfaoft 
this  person  was  their  debtor,  whom  thsgr  hia^ 
tended  to  hold  to  biuL  Lord  EllenbonHiglh 
said,  '*  The  writ  must  speak  for  itselfl  I  caito^ 
not  hear  that,  instead  of  A.  B.  mentkmed  ia 
the  writ,  it  was  meant  that  the  aheriff  shooM 
arrest  X.  Y."  and  the  pkiintifii  were 
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haHj  say  againsi  "  one  G-  H."]  a  certain  writ  of  our  said  lord  the  king  (y),  ^^  ^^^ 

cftDed  a  latitat,  directed  to  the  sheriflF  of (2^),  [or,  if  a  bill  of  Middle-     "^*'*" 

MX,  say  ^^  a  certain  precept  (a)  called  a  bill  of  Middlesex  whereby  the  sher- 
iff of  Middlesex  was  commanded  to  take,  &;c."]  by  which  said  writ  our  said 
lord  tho  king  commanded  the  said  sheriff  to  take  the  said  defendant  if  he 
ahoald  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  he  might  have 
Us  body  before  our  said  lord  the  king,  at  Westminster,  in  the  county  of  Mid- 
dlesex, on  (6) next  after ,  to  answer  unto  the  said  plaintiff  of  a 

plea  of  trespass  (c),  and  also  to  a  bill  of  the  said  plaintiff  against  the  said  de-    * 
fendant,  for  £ —  upon  promises,  according  to  the  ♦custom  of  his  said  majes-  [  *447  ] 
tj's  court,  before  his  majesty  to  be  exhibited,  and  that  the  said  sheriff  should 
tken  have  there  that  tprit  [or  if  a  bill  of  Middlesex^  say  "  precept."]   Which  Indor»- 
nki  writ,  [or  if  a  bill  of  Middlesex ^  say  "  precept,"]  afterwards  and  before  ?^*  ^^^ 

the  delivery  thereof  to  the  said  sheriff  of  the  said  county  of ,  to  be  exe- 

CBted  as  hereinafter  mentioned,  to  wit,  on  the  {d) day  of ,  in  the 

jttr  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  was  duly  marked  and  in- 
doned  for  bail  for  £ —  (e)  according  to  the  form  of  the  statute  in  such  case 
nade  and  provided  (/) ;  and  which  said  writ  [or,  if  a  bill  of  Middlesex,  i>eiiyerT 
«jf  "precept,"]  so  indorsed,  afterwards,  and  before  the  said  return  thereof,  totheshe- 

to  wit,  on  the day  of ,  in  the  year  aforesaid  (j/)  to  wit,  at,  &c.  "^ 

(imue)  (A)  was  delivered  to  the  said  E.  F.  who  then  and  from  thence  until 
tod  at  and  after  the  time  of  the  arrest,  and  the  making  of  the  writing  obliga- 
tory hereinafter  mentioned,  was  sheriff  of  the  said  county  of ,  in  due . 

ferm  of  law  to  be  executed.*     By  virtue  of  which  said  writ,  [or  "  precept "]  The  mv 
the  3aid  E.  F.  so  being  sheriff  as  aforesaid,  afterwards,  and  before  the  said  "^" 


d;  Scandover  v,  Warne,  2  Campb.  270;  Wilks. 
».  Lorek,  2  Taunt  899.  When  the  declanu- 
tin  stated  that  the  sheriff  was  commanded  to 
tib  the  Bud  defendant  Tkomat  Atwood  to 
ttswer  the  pUintiff  of  a  plea  of  trespaas, 
"ttdabo  to  a  bin  of  the  said  plaintiff  againsi 
fte  aid  defendants,"  it  was  holden  to  be 
dttrij  defective,  but  the  court  gave  leave  to 
flKBd  on  payment  of  costs.  1  D  &  R.  551. 
I^Kre  a  latitat  against  1).  and  two  others,  was 
riM  as  a  latitat  against  D.  and  John  Doe,  it 
msmled  no  Tarianoe.  1  T.  R.  288. 

(1)  Where  in  an  action  for  an  escape,  the 
lii^ififi  declared  on  a  writ  of  ihe  king,  and 
A0  writ  pixxluoed  in  evidence  was  a  writ  of 
QttTge  the  Third,  but  tested  in  the  name  of 
Beit,  G.  J.  and  indorsed  with  the  date  of  1826, 
Mie  in  the  reign  of  George  the  Fburih,  it 
VH  Md  no  variance,  4  Bing.  278. 

(0  It  may  be  stated  to  have  been  directed 
^ftedieriff  by  name,  2  Campb.  525. 

(«)  A  bill  of  Middlesex  should  be  described 
«»  precept,— 2  Stra.  1069. 

{h)  The  return  must  be  stated  accurately,  2 
QiiBep.  624. 

(0  (inmre  if  it  be  necessary  to  reftr  to 
AOR  ti  the  writ  than  the  ac  eiiam,  see  5  J, 
liMoore,  588;  2  B.  &  B.  659,  S.  C. 
^.  (i)  The  date  of  Ae  indorsement  or  about 
t  * 

Ui  Ta  Wmiann  v.  Sheriff  of  Middlesex,  at 
Jwhan,  A.  D.  1817,  25th  July,  before  Ab- 
Mf;  /.  m  an  action  fbr  an  escape,  the  dcclara- 
stated  the  writ  to  have  been  indorsed  Ibr 


24/.,  but  the  writ  produced  was  indorsed  "24/. 
and  upwards,  besides,  &c."  and  this  was  held 
to  be  no  variance;  but  in  an  action  fi)r  a  fi&lse 
return,  where  the  declaration,  in  setting  out  a 
writ  of  ^.  fa,  stated  the  indorsement  to  levy 
600/.,  together  with  the  sheriff  *s  poundage, 
officer's  fees,  and  other  legal  charges  and  inci^ 
dental  expenses  attending  the  levy,  and  the 
writ  given  in  evidence  was  indorsed  to  levy 
600/,  together  with  the  sheriff's  poundage,  of- 


ficer's fees,  &c.  this  was  held  a  fatal  variance, 
5  £sp.  Ni.  PrL  Ca.  183;  1  Marsh.  214,  but  see 
RAM.  Ca.  Ni.  Pri.  292. 

(/)  12  G.  1.  c.  29.  It  has  been  usual  till  of 
late  to  state  that  the  indorsement  for  bail  was 
by  virtue  of  the  affidavit  filed  of  record,  bat 
such  allegpition  is  now  settled  to  be  clearly  nn^ 
necessary  in  an  action  on  a  bail-bond,  and  is 
therefore  better  omitted.  See  5  Bingh.  198;  4 
Bing.  601;  1  M.  &  P.  279;  2  M.  &  P.  312. 
But  if  the  averment  be  introduced,  though  un« 
necessarily,  an  office  copy  of  the  affidavit  will 
suffice  to  support  it  in  evidence,  '1  J.  B.  Moore, 
60;  1  B.  &  P.  280;  1  Burr.  880;  but  thcorig- 
iniU  affidavit  must  be  produced  if  the  declara* 
tion  state  it  to  have  b^  made  by  any  person 
in  particular,  and  there  be  a  traverse  of  the 
averment,  1  B.  &  P.  281 ;  2  J.  B.  Moo.  62. 

(^)  This  day  is  not  material;  it  is  usual  to 
insert  the  date  of  the  baiV-bond»  so  as  to 
avoid  an  nnnecessaiy  statement  of  different 
days. 

(A)  The  venue  in  the  action 
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return  of  the  said  writ,  [or  "  precept"]  to  *wit,  on  the  day  and  year  last 

aforesaid,  and  within  his  hailiwick,  as  such  sheriff,  to  wit,  at in  the 

county  of aforesaid  (i),  took  and  arrested  (ii)  the  said  defendant  by 

his  body  (/:),  and  then  and  there  had  and  detained  him  in  his  custody,  bb 
such  sheriff,  at  the  suit  of  the  said  plaintiff  for  the  cause  aforesaid.  And  tho 
said  defendant  being  so  arrested,  and  in  custody  of  the  said  £.  F.  so  being 
sheriff  as  aforesaid,  by  virtue  of  the  said  writ  [or,  (/*  a  bill  of  Middlesex^  say 
'^  precept  "J  suit  of  the  said  plaintiff  as  aforesaid,  the  said  E.  F.  afterwards, 
•  and  before  (/)  the  said  return  of  the  said  writ,,  to  wit,  on  the  day  and  year 
last  aforesaid  (m),  as  such  sheriff,  to  wit,  at,  &c.  aforesud  (n),  {ventie  7?i 
actioii)^  took  bail  for  the  appearance  of  the  said  defendant  at  the  return  of 
the  said  writ,  [or  **  precept "]  according  to  the  form  of  the  Statute  in  sach 
case  made  and  provided  (p) ;  and  on  that  occasion  the  said  defendant  [or,  if 
t/ie  action  be  against  one  of  the  bail^  ^'  the  said  defendant,  as  bail  and 
surety  for  the  said  G.  H."J  then  and  there,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  {venue)  aforesaid  (p)  by  his  certain  writing  obligatory, 
commonly  called  a  bail  bond,  sealed  with  the  seal  of  the  said  defendant  [  or, 
^'  respective  seals  of  the  said  defendant,'']  and  now  shown  to  the  court  of  our 
said  lord  the  king,  before  the  king  himself  here,  the  date  whereof  is  (a  cer- 
tain day  and  year  therein  mentioned)  the  same  day  and  year  last  aforesaid, 
acknowledged  himself  to  be  held  ana  firmly  bound  to  the  said  E.  F.  so  being 

then  sheriff  of  the  said  county  of ,  as  aforesaid,  as  such  sheriff,  by  the 

name,  description,  and  addition  of sheriff  of  the  county  of ,  in  the 

penal  sum  of  £ —  of  good  and  lawful  money  of  Great  Britain,  to  be  paid  to 
the  said  sheriff,  or  his  certain  attorney,  executors,  administrators,  or  assigns, 
[  ^449]  with  "^and  under  a  certain  condition  (7) thereunder  written,  that  if  the  said 
defendant  [or,  if  against  t/ie  bail,  ''  if  the  said  G.  H."]  should  appear  befbi^ 
our  said  lord  the  king,  at  Westminster  (r),  on next  after ,  to  answer 


(t)  Some  pUce  in  the  eoimty  in  which  the 
party  was  arrested. 

(ti)  ^The  arrest  must  take  place  whilst  the 
writ  is  m  force,  2  Saund.  60  a. ;  1  Ld.  Raym. 
862;  4  M.  &  Sel.  888;  and  per  Bayley,  J.  in 
Edwards  v.  Brown,  1  TV^rw.  201.  Formerly, 
when  writs  had  a  return  day,  it  was  held  that 
if  a  bail-bond  was  executed  after  the  return' 
day  was  void,  2  Saund.  80;  1  Ld.  Raym. 
862.) 

(A;)  This  alleffation  as  to  the  arrest  is  un- 
necessary, and  18  not  trave^rsable,  2  Saund. 
59  b. 

(/)  The  bond  is  roid  if  taken  after  the  re- 
turn-day of  the  writ,  2  Saund.  60  a. — 1  Lord 
Raym.  852,  and  is  bad  on  non  ut  factum,  4 
M.  ft  S  88^,  but  it  seems  more  prudent  to 
plead  specially,  see  post,  vol  Ui.  981. 

(m)  The  date  of  the  bail  bond. 

(n)  As  a  bail  bond  may  be  executed  out  of 
the  county  where  the  arrest  was  made,  it  is 
improper  to  aver  that  the  bond  Was  taken 
wUhin  the  $herW*8  baUivnck, 

(o)  28  Hen.  6.  e.  9;  2  Saund.  69»  61  c  d» 
n.  6. 

( p)  As  a  bond  may  be  executed  out  of  the 
oounty  where  arrest  made,  there  can  be  no 
necessity  for  stating  any  place  but  the  Tenne 
here. 

(o)  The  condition  need  not  be  set  forth 
fferSaiim;  it  is  sufficient  to  state  it  according 


to  its  legal  efieot,  8  J.  B.  Moore,  214,  8  SUrk. 
76;  what  a  variance,  Id.  If  it  appears  bj  tba 
declaration  that  the  bond  is  void  by  the  provis- 
ions of  the  Stat.  20  Hen.  6.  c.  9,  the  declara- 
tion will  be  bad  either  upon  general  dentumr 
or  upon  arrest  of  judgment,  after  verdict  on  • 
plea  non  ett  factum,  2  T.  K  56'J;  4  M.  &  & 
888. 

(r)  Where  the  declaration  stated  thA  arreii 
to  be  by  virtue  of  a  capiat^  sued  out  of  thia 
court  of  our  lord  the  king  before  Sir  W.  D. 
B.  and  others,  then  hit  Majesty^  jusHeeM  4jf 
the  bench  at  Westminster,  and  avcrrvd  the  con- 
dition of  the  bond  to  be,  that  if  the  principal 
should  appear  according  to  the  exigency  qf  tk» 
said  writ,  in  the  said  court,  in,  &c.  the  bond  ima 
to  be  void,  and  the  breach  was  thenoo-appeaxi- 
ance  according  to  the  exigency  cf  the  wriL 
On  the  production  of  the  bond,  the  oondiftioa 
was  for  the  appearance  of  the  prinapal^ 
*'  before  our  tovereign  lord  the  king,  at  W^ei^ 
mineter,  on,  4rc.**  to  answer  the  plaintiff  in  % 
plea  of  trespass,  and  also  to  answer  him,  aiv 
cording  to  the  custom  of  the  king*s  anuri  ^ 
Common  Bench,  it  was  held  no  varianoav  2 
M.  &  P.  81 ;  6  Bing.  82.  Where  theoonditioik 
was,  that  the  party  should  appear  bcA>ra  tW 
king,  at  Westminster,  and  the  writ  was  to  uk 
pear  before  the  king  wheresoever,  &o.  it  was  haU 
an  immaterial  variance,  9  Ea8t,65;  8  J.  B.MooKe 
214,but  see  IChit  Rep.  828.  But  where  the  writ 
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the  said  plaintiflF  in  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  plaintiff    ^^  *^^ 

against  the  said  defendant  for  «£ — ,  upon  promises  {s),  according  to  the  cus-     ^^"** 

torn  of  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  to  be 

exhibited,  that  then  the  said  obligation  should-  be  voidl  otherwise  should  be 

mi  remain  in  full  force  and  virtue ;  as  by  the  said  writing  obligatory,  and 

theooodition  thereof,  reference  being  thereunto  had,  may  more  fully  and  at 

large  appear.     And  the  said  plaintifi*  in  fact  saith,  that  the  said  diefendant  did  Breach  of 

oot  appear  before  our  said  lord  the  king,  at  Westminster,  on next  after  condition 

(/),  in  the  condition  of  the  said  writing  obligatory  mentioned  according  ^JJ^nct^ 

to  the  exigency  of  the  said  writ,  [or,  **  precept"]  but  therein  wholly  failed  ABsign- 
and  made  default,  whereby  the  said  writing  obligatory  became  forfeitea.    And  mcnt  of 
the  said  pkintiff  further  saith,  that  the  said  writing  obligatory  being  so  for-  ^^^  *^ 
fiited,  and  the  money  therein  specified  remaining  unpaid  and  unsatisfied  to  ^  ^ 
the  said  sheriff,  he  the  said  E.  JP.  {n)  so  being  sheriff  of  the  said  county  of 
—  as  aforesaid,  afterwards,  to  wit,  on,  &c.  {w)  to  wit,  at,  &c.  {venue^ 
afcresaid  (r),  at  the  request  and  cost  of  the  said  plaintiff,  the  plaintiff  in  the 
«id  rait,  by  an  indorsement  *on  the  said  writing  obligatory,  duly  (y)  [made 
and  attested,  in  the  presence  of  and  attested  by  two(fjr)  credible  witnesses, 
and  sealed  with  the  seal  of  office  of  sheriff  of  the  said  county  of ]  assign- 
ed the  said  writing  obligatory  to  the  said  plaintiff,  according  to  the  form  of 
the  Statute  in  such  case  made  and  provided  (a)  ;  as  by  the  same  assignment 
indMsed  on  the  same  writing  obligatory  as  aforesaid,  and  to  the  court  of  our 
aaid  lord  the  king  now  here  shown  (A),  the  date  whereof  is  the  day  and  year 
hat  aforesaid,  may  fully  appear.    By  means  whereof,  and  by  force  of  the  Stat- 
ute (e)  in  such  case  made  and  provided,  an  action  hath  accrued  to  the  said 
plaintiff  (rf),  assignee  of  the  said  E.  F.  so  being  sheriff  of  the  said  county  of 
-|—  as  aforesaid,  to  demand  and  have  of  and  from  the  said  defendant  the 
aaid  sura  of  £ —  above  demanded.     Yet  the  said  ^defendant  (although  often  [  *450  j 
requested  so  to  do>  hath  not  as  yet  paid  the  said  sum  of  £ —  above  demanded, 
«  any  part  thereof,  to  the  said  E.  F.  before  the  said  assignment,  or  to  the  said 
piainti^  soignee  as  aforesaid,  or  either  of  them,  since  the  said  assignment,, 
but  hath  hitherto  wholly  neglected  and  refused  so  to  do,  and  still  doth  neg- 
hd  and  refuse  to  pay  the  same  or  any  part  theroof,  to  the  said  plaintiff,  as- 


nt  to  appear  befbre  bis  Majesty's  justices  of 
^  \ieoeh  at  Westminster,  and  the  condition 
*M  to  appear  before  the  king  at  Westminster, 
tt  W  held  fiital,  beinpr  dt^rent  courts,  6 
^*ad.  &51;  2  Marab.  258,  S  C;  Sed  wU  2 
^- 180;  T.  Jones,  46,  a  C. 

(s)  Where  the  condition  of  the  bond  was 
■Med  to  be,  to  answer  the  plaintiff  in  a  plea 
of  tnspasB  upon  promise,  and  the  words 
*Mpoa  promise,*'  were  not  in  the  bond,  it 
vat  held  a£ital  variance,  R.  &  M.  N.  P.  C,  98. 
CO  Or,  "  at  the  return  of  the  said  writ,** 
«iy-  Free.  179. 

(•)  The  assignment  may  be  made  by  the 
vder  sheriff  in  the  name  of  the  sheriff,  2 
8nad.  61  a.  In  4  Camp.  87,  the  assignment 
tf  a  replevin  bond,  by  a  person  acting  in  the 
Aeriff  's  office  under  tiie  seal  of  the  ofi&e,  was 
•m  anffioent. 

(«)  Tlie  date  of  the  assignment,  being 
Mte  liie  title  of  the  declaration,  ante,  441, 
«-(»). 

(s)  The  Tctnne,  2  Stra.  727;  2  Ld.  Raym. 
1466.    Bed  VuU  Impey.  16;  Bait  22. 


(y)  It  is  sufficient  to  state  that  the  sheriff 
assigned  the  bond  to  the  plaintiff  according  to 
the  Statute,  witiiout  alleging  that  the  assign- 
ment was  sealed  or  witness^,  Willes,  408,  9, 
n.  (a);  2  Saund.  61  b.;  1  Wils.  121.  The 
words  between  the  brackets  may  therefore  be 
omitted. 

(z)  Id.  ibid.    It  is  not  necessary  to  state  the 
names,  1  Wils.  121.    If  the  assignment  appear 
on  the  face  of  the  declaration  to  have  been  at- 
tested only  by  one  witness,  it  will  be  demum^ 
•ble,  Willes,  409,  n.  (a.) 

(a)  4  Anne,  e.  16. 

{b)  This  profert  is  unnecessary,  1  Wils. 
121. 

(c)  This  assurnee  is  entitled  to  sue  by  the  4 
Ann.  c.  16,  s.  20. 

(d)  This  must  be  accurate.  Where  the 
declaration  concluded,  **  whereby  an  action 
hath  accrued  to  the  plaintiff  to  demand 
and  have  of  the  principal,'*  (instead  of  the 
bail)  and  stated  non-payment  by  the  principal, 
it  was  held  bad  on  special  demurrer,  1  Bos.  i 
P.  68   . 
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09  BAIL    signee  as  aforesaid.     To  the  damage  of  the  said  plaintiff,  as  assignee  as  albre* 
B0JIS8.    gj^y^  ^£  £ —  ^^^  therefore  ho  bringa  his  suit,  &c. 

Pledges,  &C. . 

*/ii  the  Common  Pleas. 

Michadtnas  Term,  I  Will.  4. 

wd  "^      ^^  ^*')  ^'  ^*  ^^  summoned  to  answer  A.  B.  assignee  of  E,  F. 

P  agaiiwt  ®^-  sheriff  of  the  county  of ,  according  to  the  form  of  the  Statute  in 

the  princi-  such  case  made  and  provided,  of  a  ^lea,  that  he  render  to  the  said  A.  B.  as 

pal  or  bail  assignee  as  aforesaid,  the  sum  of  £ —  of  good  and  kwful  money  of  Great 

Britain,  which  he  owes  to  and  unjustly  detains  from  him ;  and  thereupon  the 

said  A.  B.  by his  attorney,  complains  that  whereas  the  said  plaintiff  . 

heretofore  to  wit,  on,  &c.  {tesle  of  writ  or  day  of  issuing  it)  sued  and 
prosecuted  out  of  the  court  of  our  lord  the  now  king,  before  the  Right  honor* 

able  Sir (/),  knight,  and  his  companions,  then  his  majesty's 

justices  of  the  Bench,  at  Westminster,  in  the  county  of  Middlesex,  a  certain 
writ  of  our  said  lord  the  king,  called  a  capias  ad  responde7idum,  against  the 

said  defendant,  directed  to  the  sheriff  of ,  by  which  said  writ  our  said 

lord  the  king  commanded  the  said  sheriff  that  he  should  take  the  said  defend- 
ant, if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  the 
said  sheriff  might  have  his  body  before  the  justices  of  our  said  lord  the  king, 

at  Westminster,  on  [ ]  to  answer  to  the  said  plaintiff  in  a  plea  {g), 

[wherefore  with  force  and  arms  the  close  of  the  said  plaintiff,  at he  broke, 

[  *452  J  and  other  wrongs  to  him  did,  to  the  great  damage  =*^of  the  said  plaintiff  and 
against  the  peace  of  our  said  lord  the  king,  and  also  that  the  said  defendant 
might  answer  to  the  said  plaintiff,  according  to  the  custom  of  his  said  majes- 
ty's court  of  the  Bench,  in  a  certain  plea  of  trespass  on  the  case  upon  prom- 
ises, to  the  damage  of  the  said  plaintiff  of  — /.,  and  that  the  said  sheriff 
should  have  there  that  writ ;  which  said  writ  afterwards,  and  before  the  de- 
livery thereof  to  the  said  sheriff  of,  &c. — [Proceed  as  in  the  precedent,  ante, 
447,  to  the  end,  except  in  tJie  statement  of  the  condition  of  the  bail  boid^ 
{which  is  for  appearance  in  C  P.)  and  in  the  breach  thereof  and  conr 
elude  as  in  debt  in  C  P.  addi^ig  th^profert  ai  the  end  of  the  declaratum^'\ 


0Hi»pi«v.  XIV.    ON  REPLEVIN  BONDS. 

ZV  BONDS. 

EUefiborough. 

next  after {K)  m 

Term,  1  WiU.  4. 

[  *457  J      (t^  ^1;^  ^j^  X.  B.  assignee  of  E.  F.  esq.  sheriff  of  the  county  of 

By  the  •»-  ^  according  to  the  form  of  the  Statute  in  *such  case  made  and  provided, 

a  fe^ev-     complains  of  0.  D.  being,  &c.  of  a  plea  that  he  render  to  the  said  A.  R  as 

bond  where 

proceed-  (f )  See  the  notes  to  the  precedent,  ante,  446  tpcipass;"  there  Is  no  occasion  to  set  out  or  re- 

ingsin         to  450,  which  are  here  in  general  applicable,  fer  to  the  clatmim  f  regit  6  J.  B.  Moora» 

reploTin       gee  a  form  which  difiers  from  this  in  2  Rich.  C.  588;  2  B.  &  B.  C59.  S.  C. 

P.  248.     7  Went  580,  Index;  Morg.  500,  and         (A)  As  to  the  title  of  the  declaration.  aat«^ 

1  Rich.  C  P.  455.  444,  n.  (m). 

(f)  The  Chief  Justioes.  (0  The  Tenue  maj  be  laid  in  any  oonntiy. 

(g)  It  would  suffice  here,  instead  of  the  ante,  445,  n.  ( p). 
words  between  the  brackets,  to  say,  **in  a  plea  of 
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assignee  as  aforesaid,  the  sum  of  — /.,  of  lawful,  &c.  which  he  owes  to  (/) 
and  nnjnstly  detains  from  him,  &o.  For  that  whereas,  heretofore,  to  wit,  on, 
Ac  {m)  at,  &c.  (n)  the  said  plaintiff  (o)  distrained  the  goods  and  chattels 
{p)  of  one  6.  H.  hereinafter  mentioned,  for  a  certain  sum  of  money  then  due 
to  the  said  plaintiff  for  rent  {q).  And  the  said  goods  and  chattels  being  so 
distrained,  the  said  G.  U.  afterwards,  and  withi^  the  space  of  five  days  then 
next  ensuing,  to  wit,  on,  &c.  at,  &o.  {veriue)  aforesaid,  made  his  plaint  to  the 

aaid  R  F.  then  being  sheriff  of  the  county  of ,  out  of  the  county  court 

of  *the  said  sheriff,  of  the  taking  and  unjustly  detaining  of  the  said  goods 
and  chattels  of  the  said  6.  H.  by  the  said  plaintiff,  and  then  and  there  prayed 
the  said  sheriff  that  the  said  goods  and  chattels  might  be  forthwith  replevied 
^the  said  sheriff,  and  delivered  to  the  said  G.  H.     And  thereupon  the  said 

E.  F.  so  being  sheriff  of  the  said  county  of ,  according  to  the  form  of 

the  statute  in  such  case  made  and  provided  (r),  did  take  from  the  said  G. 
H.  and  from  the  said  defendant  and  one  I.  K.  as  two  responsible  sureties,  a 
bond  in  double  the  value  of  the  said  goods  and  chattels  so  distrained  as 
aforesaid,  (and  the  value  of  the  said  goods  and  chattels  having  been  on  that 
oecasion  first  ascertained  by  the  oath  of  a  credible  witness  dulj  sworn,  ac- 
cording to  the  form  of  the  Statute  in  such  ease  made  and  provided  (^). — 


ON  &KPIEV- 
IN    BONDS. 


were 
removed 
by  re.  fa. 
lo.  into  K. 
B.  and  th« 
plaintiff 
obtained 
judgment 
there  (A:). 

Hie  dis- 
tress for 
rent 

Applica- 
tion to  the 
sheriff  to 
replevy. 

[  *458  ] 

The  reple- 
vin bond 
taken. 


{k)  See  forms,  3  Ld.  Raym.   143;  Morg. 
aW.   7  Wentw.  Index,  586,  7;  1   Lutw.  68o; 
hj  MRgnee  of  the  mayor  of  Canterbury,  4 
M.  &  S.  120.    Sec  form  of  declaration  against 
aherifi^  hr  the  loss  of  a  replevin  bond,  and 
hw,  0  B.  &  C.  281,  and  a  form,  post,  750,  for 
Mi  tiklng  a  replevin   bond.    The  replevin 
bond  may  be  assigned  under  11  Goo.  2.  e.  10, 
1 22,  to  the  avo>v>&nt  only,  or  the  person  mak- 
ing eognisanoe,  or  to  both  of  them  jointly.     1 
B.  &  P.  881,  n. ;  8  M.  &  S.  180.     Consequent- 
ly tbey  may  sue  jointly  upon  it,  id.  ibid.     A 
decbnUon  by  such  assignees,  stilting  that  they 
both  distrained  the  defendant's  goods  fbr  rent 
doe  to  ODe  of  them  is  good,  ivithout  stating 
the  other  to  the  bailiff,  8  M.  &  S.  180.    The 
dceinons  as  to  the  bail-bonds  are  in  general 
spplicihle.    The   action  may  in   all  cases  be 
noaght  in  one  <ff  the  courts  at  Westminster, 
hi.  R.;95;  2  Sel.  Pract.  267.     But  it  must, 
»bea  the  proceedings  in  replevin  have  been  re- 
moved, be  brought  in  the  court  in  which  the 
T^^'fa.  lo.  is  returnable,  as  on  a  bail-bond.     2 
SeL  Pract.  267,  ante  4^15.     It  should  be  in  the 
^BA  of  the  avowant,  or  person  making  oog- 
Bianoe,  1  B.  &  P.  378.     Each  surety  is  liable 
to  the  penalty  of  the  bond,  and  costs  of  the  ac- 
ton tgainst  himself,  1  Taunt  218;  and  as  to 
cxteat  of  Tuiblity  of  surety  where  sheri£&  only 
*^  one,  see  1    J.  B.  Moore,  68.     As  to  when 
^Befaarged  where  avowant  proceeds  to  judg- 
BM&t  under  writ  of  inquiry,  in  pursuance  of 
17  C*r.  2.  c.  7,  8.  2,  ^  J.  B.  Moore,  606.    The 
SQvt  Will  not  set  aside  the  proceedings  on  a 
'^Bplerin  bond,  on  the  ground  that  the  action  is 
^wunenoed  before  the  condition  has  been  bro- 
^Bi,  because  it  will  be  a  good  defense  to  the  ac- 
tion, 5  Taunt.  776 ;  but  the  court  will  relieve 
where  execution  has  been  issued  on  the  judg- 
■at,  and  the  sum  levied  and  paid  to  avow- 
■fit,  be&re  the  action  was  brought  on  the  bond, 
i  J.  B.  Hoore,  619.     The  sureties  are  liable 


only  fbr  the  rent  due  at  the  time  of  the  distiTss 
and  costs,  and  they  are  entitlel  to  relief  when 
those  are  paid,  1  Yo.  &  Jerv.  205.  And  see 
further  as  to  the  liability  of  sureties,  and  when 
discharged,  Tidd,  (Hhed.  1078,  205;  6  Taunt. 
879;  2  Marsh.  892;  7  Price,  i83.  When  dis- 
charged by  reference  to  arbitration,  see  1 
Moore  &  P.  285.  This  action  is  not  within  the 
8  &  9  W.  8.  c.  11.  8.  8;  2  M.  &  a  155.  In- 
tercst  is  not  allowed  on  affirmance  of  judgment 
in  the  action,  4  Taunt  80. 

(/)  If  the  plaintiff  declare  in  the  deiinet 
only,  it  will  suffice,  4  M.  &  a  120. 

(»i)  This  is  generally  the  day  when  in  fact 
tlie  distress  was  made,  and  corresponding  with 
the  proceedings  therein. 

(n)  This  should  be  the  panshor  place  where 
the  distress  was  made. 

(o)  If  a  distress  were  made  by  the  plaintiff 
as  bailiff  of  another  person  it  is  usual  to  say, 

"  at  bailiff'  of  one ,  and  %y  his  command 

distrained,**  &c.,  5  T.  R.  105,  but  it  has  been 
held  sufficient  to  allege,  that  A.  B.  and  C.  D. 
distrained  for  rent  due  to  A.  B.  without  aver- 
ring that  C.  D.  acted  as  bailiff,  3  M.  &.  S. 
180. 

{p)  The  goods  ought  not  to  be  set  forth,  8 
M.  S.  180. 

{q)  If  the  distress  was  a  rent-charge  or  an^ 
nuiiy,  then  say,  **for  a  certain  sum  of  mon- 
ey then  due  to  the  said  plaintiff  for  the  ar^ 
rears  of  a  certain  rent-charge  issuing  out  of 
and  charged  upon  certain  lands  and  premise* 
situate,  ^c.  in  and  upon  which  the  said  dis- 
tress was  made,  and  to  which  said  distress  the 
said  goods  and  chattels  were  liable.**  A  re- 
plevin bond  taken  under  a  distress  for  a  rent- 
charge  is  assignable,  2  Bing.  849. 

(r)  11  Geo.  2.  c.  19.  s.  23. 

(<)  11  Geo.  2.  c.  19.  8.  28.  This  allegation 
seems  unncessary,  and  in  many  forms  is  not 
now  inserted,  see  Morg.   500,  and  7  Wentw. 
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DEGLAKATIONa  IN  DEBT. 


ONKEPI£y- 
Ul  BONDS. 


The  con- 
dition of 
ihe  reple- 
Tinbond 
(u). 


And  the  said  G.  H.  and  the  said  defendant,  and  one  I.  K.  on  the  said,  &c. 
at,  &c.  {venue)  aforesaid,  bj  their  cettain  writing  obligatory  (/)  sealed  with 
their  respective  seals,  and  now  shown  to  the  court  of  our  said  lord  the  kiag, 
before  the  king  himself,  here,  the  date  whereof  is,  to  wit,  the  day  and  year 
last  aforesaid,  did  jointly  and  severally  acknowledge  themselves  to  be  held  and 

firmly  bound  unto  the  said  E.  F.  so  being  sheriff  of  the  said  county  of , 

in  the  said  sum  of  — / ,  above  demanded,  to  be  paid  to  the  said  sheriff;  wi& 
a  condition  thereunder  written,  that  if  the  said  6.  H.  did  appear  at  the  then 

next  county  court  for  the  county  of ^  to  be  holden  at,  &c.  in  the  said 

county  and  should  then  and  there  prosecute  his  action  with  effect  (u?)  against 
the  said  plaintiff,  for  taking  and  unjustly  detaining  of  certain  goods  and 
chattels  in  the  said  condition  mentioned  (2:),  and  should  make  return  thereof, 
if  return  should  be  adjudged  by  law  (y),  and  should  well  and  truly  keep 

harmless  and   indemnified  {z)  the  said  sheriff  of  his  under-sheriff, 

[  459*  ]  deputy,  *and  bailifis,  touching  and  concerning  the  replevying  and  delivery 
of  the  said  goods  and  chattels,  and  also  from  and  against  all  actions,  suits, 
damages,  losses,  costs,  and  charges,  that  might  arise  or  happen  unto  him 
in  consequence  or  by  means  thereof,  then  the  said  obligation  was  to  be  void 
and  of  none  effect,  otherwise  to  be  and  remain  in  full  force.  And  thereupon 
the  said  sheriff  afterwards,  to  wit,  on,  <&c.  last  aforesaid,  at,  &c.  {vejiue) 
aforesaid,  at  the  prayer  of  the  said  G.  H.  replevied  and  made  deliverance 
of  the  said  goods  and  chattels  to  the  said  G.  H.  according  to  the  duty  of 
his  said  oflSce*  (a).  And  afterwards,  to  wit,  at  the  then  next  county  court 
for  the  said  county  of,  &;c.  to  wit,  at  the  county  court  of  the  said  sheriff,  hol- 
den at  the  house  known,  &c,  at,  &c.  (venue)  on,  &c.  before and 

(i),  then  suitors  of  the  said  court,  the  said  6.  H.  did  appear,  and  then  and 
there  in  the  same  court,  without  the  writ  of  our  said  lord  the  king,  levied 
his  plaint  against  the  said  plaintiff,  for  the  taking  and  unjustly  detaining 
of  the  said  goods  and  chattels  of  the  said  G.  H.  and  then  and  there  found 
pledges,  as  well  for  prosecuting  his  said  plaint,  as  for  returning  the  said  gopds 
and  chattels,  if  return  thereof  should  be  adjudged  by  law,  to  wit,  the  said  d> 
fondant,  and  I.  K.  (c).  Which  said  plaint  afiierwards,  to  wit,  on,  &c.  {day  of 
issuing  re.  fa.  lo,  or  teste)  was  duly  removed,  at  the  instance  of  the  said 
plaintiff,  from  and  out  of  the  county  court  of  the  said  sheriff  {d)  of into 


Beplevin 
granted. 


Plpdnt  in 

county 

oonrt 


Removal 
by  re,  fa. 
lo.  into  K. 
B. 


1.  k.  The  oath  need  not  be  in  writing,  anda« 
to  stamp,  see  4  Bing.  198. 

(0  The  bond  must  be  stated  aocurately,  but 
after  the  nonsuit  on  account  of  a  variance, 
when  the  cause  has  not  been  defended,  the 
court  will  permit  the  record  to  be  amended, 
and  a  new  trial  had,  8  Taunt.  81. 

(v)  This  must  be  oarefhlly  examined  with 
the  original.  A  variance  would  be  &tal,  un- 
less aUowed  to  be  amended  under  the  9  Geo.  4. 
0.16. 

{w)  This  means  with  success,  5  B.  &  C. 
296.  The  condition  of  the  bond  is  not  satisfi- 
ed by  a  prosecution  of  the  suit  in  the  county 
court;  but  the  plaint,  if  removed  by  re.  fa.  lo. 
into  a  superior  court,  must  be  prosecuted  there 
with  effect,  and  a  return  made,  if  adjudged 
there  1  B.  &  P.  410.  The  condition  of  the 
bond  must  be  carefully  set  forth. 

(x)  See  Morg.  501  It  is  not  necessary,  nor 
indeed  prudent  to  set  forth  the  goods  distrain- 
ed, 8  M.  &  S.  180.  A  variance  would  be  fa- 
tal, 8  Taunt  81.  If  the  goods  are  not  stated 
in  the  condition,  but  in  an  inventory,  say. 


« 


the  good$  and  chattels  mentioned  in  the 
schedule  or  inventory  thereunto  annexed.** 
"For  taking  goods  and  chattels  mentioned  in 
the  said  condition,"  was  held  sufficient,  though 
growing  crops  were  mentioned  in  theoondifkni; 
1  Bing.  6;  7  J.  B.  Moore,  281,  S.  Q 

(y)  7  J.  B.  Moore,  281,  S.  C. 

{z)  As  to  this  part  of  the  condition,  see  1 
Lut.  656.  The  bond  may  be  for  indemnifying 
the  plaintiff  from  all  charges  and  damages  by 
reason  of  the  replevin.    2  Bing.  849. 

(a)  See  Forms,  Morg.  501,  502;  8  M.  &  3 
180. 

{b)  As  to  a  variance  in  names.  See  2  B.  & 
Cres.  2;  8  D.  &  R.  226,  S.  C.  it  would  be  f^ 
tal. 

(c)  These  pledges  are  taken  under  the  StaU 
ute  Westm.  218  Ed.  1  c.  2;  See  Gilb.  98,  and 
are  not  tlie  pledges  under  the  11  Geo.  2.  c.  19. 
8.28. 

(d)  Though  the  party  was  not  sheriff  at  tht 
time  of  the  removal,  this  would  be  no 
6  B.  &  Cres.  248;  7  D.  &  K  709,  S.  C 
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tkoonrtof  our  said  lord  the  king,  before  the  king  himself,  to  wit,  at  Westmin-  oNBBPLBr- 
ster.  by  virtue  of  his  said  Majesty's  writ  of  rec&rduri  fa  ias  loqiiekim,  before   '*''  ^^^ 
then  duly  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  of  his  r  ^^ACC\  i 
CSuinoery,  at  Westminster  ^aforesaid,  returnable  before,  &c.  on,  &c.  {as  in  the  £)eciara- 
wit  of  re.  fa,  lo.)     And  thereupon  the  said  G.  H.  afterwards,  to  wit,  in  the  t.on  in  K. 

Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  before  the  ^ 

king,  himself,  by   '     "  his  attorney,  declared  against  the  said  plaintiff,  in  the 
audplea  of  taking  and  unjustly  detaining  his  said  goods  and  chattels,  and  by  the 

said  declaration,  he  the  said  G.  11.  by  the  said his  attorney,  complained 

that  the  said  plaintiff,  on,  &c.  aforesaid,  at,  &c.  {venue)  aforesaid,  in  a  certain 

street  or  placet  here,  called took  the  goods  and  chattels  of  the  said  G. 

E  in  the  said  declaration  more  fully  and  particularly  described,  and  them 
BDJBstly  detained,  against  sureties  and  pledges,  <fec.     To  the  damage  of  the  said  Avowry 
G,  tt  of  £ —  and  therefore  he  brought  his  suit,  &c. — [Accordivg  to  the  thereto 
natB  infrGj  the  declaration  may  prooceed  to  stale  the  judgment^  as  post, 
401,  omitting  the  proceedings  subsequent  to  the  avowry^  and  for  brevity  the 
fdbwiftg  siatetneni  between  brackets^  of  such  proceedings^  had  *  better  be 

milted.  \ — [And  afterwards,  to  wit,  in  that  same  —  Term,  in  the  

76ar  of  the  reign,  &o.  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  the  said  court  then  and  still  being  holden  at  Westminster,  in  the 
county  of  Middlesex,  the  said  plaintiff,  by his  attorney,  came  and  defen- 
ded the  wrong  and  injury,  when,  &c.  and  well  avowed  the  taking  of  the  said 
goods  and  chattels  in  the  said  declaration  mentioned,  in  a  certain  messuage  or 
dvBlling-hoQse,  with  the  appurtenances,  situate  and  being  in,  &c.  in  the  said 
street  or  place  there,  called,  &o.  and  unjustly,  &c.  because  he  said  that  one  L. 

M.  fora  long  space  of  time,  to  wit,  for  the  space  of next  before,  and  end- 

m^  on and  from  thence  until  and  at  the  said  time  when,  &e.  held  and 

ttjoyed  the  said  messuage  or  dwelling-house,  in  which,  &e.  with  the  appur- 
teoances,  as  tenant  thereof  to  the  said  plaintiff,  by  virtue  of  a  certain  demise 
thereof  the  said  L.  M.  theretofore  made,  at  and  under  the  yearly  rent  of  £ — 
payable  on,  &c.  in  every  year,  and  because  £ —  part  of  the  said  sum  of  £— 

rfthe  rent  aforesaid,  for  the  space  of ending  on,  &c.  as  aforesaid,  and 

6om  thence  until  and  at  the  said  time  when,  &c.  was  due  and  in  arrear  from 

the  aaid  L.  M.  to  the  said  plaintiff,  the  said  plaintiff  well  avowed  the  tiking  of 

ttesaid  goods  *and  chattels  in  the  said  declaration  mentioned,  in  the  said  [  *461  ] 

iKssnage  or  dwelling-house,  and  justly,  &c.  as  for  and  in  the  name  of  a  dis- 

IwsB,  for  the  said  sum  £ —  so  due  and  in  arrear  as  aforesaid,  and  which  said 

ttm  of  jE —  so  due  and  in  arrear  to  the  said,  plain  tiff,  still  remains  wholly  due 


ttd  unpaid.  3     And  such  proceedings  were  thereupon  had  in  the  said  plea  in  J«<lgm«nt 
tie  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westmin-  dant^inre 

Iter  aforesaid  (/"),  that  afterwards,  to  wit,  in Term,  in  the  year  of  pievin  ;>ro 

Ae  reign,  &a  in  the  said  court  of  our  said  lord  the  king,  before  the  king  hipi-  ^^iornoha 


bendo 


^  (e)  It  is  nsaal  to  stAte  the  aTowry  or  coe- 
JMMe,  in  order  to  show  that  the  plaratiff  is 
Vilifled  to  sac  under  the  11  Geo.  2.  o.  19.  s. 
38;  Ke  1  B.  4  P.  378;  5  T.  R.  196;  bat  this 
An  not  seem  necessary,  (1)  it  being  snfficient- 
}f  <fifieloeed  in  the  commencement  of  the  decla- 
nfion,  that  the  distress  was  Ibf  rent,  and  that 
tbe  eoodition  of  the  bond  was  to  proceed  in  an 
action  of  r^klevin  against  the  plaintiff  with 


success,  or  to  return  the  goods  to  him ;  see  6 
T.  R.  195,  197,  and  7  Wcntw.  21.  The  decla^ 
ration  on  the  replevin  bond,  after  stating  the 
declaration  in  replerin,  as  aboto,  may  proceed 
immediately  to  the  state  of  the  judgment, 
omitting  the  arowry  or  cognizance. 

(/)  As  to  this  allegation  of  taliter  proce$^ 
turn  esi  see  1  Saund.  92,  n.  2;  Garth.  58. 


Vol.  n. 


(1)  aofiM  V.  Warner,  8  Wend.  5a 
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DECLARATIONS  IN  DEBT. 


OH  REPLEV- 
Ur  BOXIIS. 


G.  H.  did 
not  prose- 
cute with 
effsct,  or 
return  the 
goods. 

Whereby 
bond  for- 
feited to 
sheriff 
irho  as- 
signs to 
plaintiff 

[  *462  ] 

The  like 
when  the 
bond  was 
forfeited, 
by  the  re- 
plevin suit 
not  being 
prosecut- 
ed in  the 
county 
court  (;a). 


self,  it  was  considered  and  adjadged  in  andbj  the  [same  court  (^),  that  (Aer« 
set  otil  the  juci^jfmenl^  which  may  be  thus :)  the  said  G.  H.  shoald  take 
nothing  by  his  said  plaint  (A),  but  that  he  and  his  pledges  to  prosecute  should 
be  in  mercy,  &c.  and  that  the  said  plaintiff  should  go  thereof  without  day,  and 
that  the  said  plaintiff  should  have  a  return  of  the  said  goods  and  chattels;  as 
by  the  record  (i)  and  proceedings  thereof  now  remaining  in  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid, 
more  fully  appears.  And  the  said  plaintiff  in  fact  further  saith,  that  the  said 
G.  U.  did  not  prosecute  his  said  action  with  effect  against  the  said  plaintiff  for 
the  taking  and  alleged  unjustly  detaining  the  said  goods  and  chattels,  or  make 
a  return  of  the  said  goods  and  chattels,  or  any  port  thereof,  according  to  the 
form  and  effect  of  the  said  condition  of  the  said  writing  obligatory  (A:),  but  hath 
hitherto  wholly  neglected  and  refused,  and  still  wholly  neglects  ana  refuses  so 
to  do.  Whereby  the  said  writing  obligatory  .became  forfeited  to  the  said  E. 
F.  so  being  sheriff  of  the  said  county  ol' as  aforesaid.  And  the  same  be- 
ing BO  ibrteited,  the  said  sheriff  afterwards,  to  wit,  on,  &c.  {date  of  assigf^ 
nufit)  at,  ^c.  (venue)  aforesaid,  at  the  request  and  costs  of  the  said  plaintiff 
by  an  indorsement,  &c. — [  The  stcUetnent  of  the  arrangefnent  and  condusion 
of  the  declaration  are  precisely  the  same  as  in  the  precedent^  ante,  449^ 
fd'om  the  asterisk  to  the  end.] 

[  When  the  declaration  is  for  not  prosecuting  the  action  of  r^flevinin 
the  county  court,  proceed  as  in  the  last  precedeni,  to  the  asterisk,  459, 
and  then  as  follows :] — And  although  afterwards,  to  wit,  on,  &o,  the  county 

court  of  the  said  sheriff  of  the  said  county  of ,  was  duly  holden  at,  ke. 

aforesaid,  be.ore and ,  then  suitors  of  the  said  court,  the  same  be* 

ing  the  next  county  court  of  the  said  county  of ,  after  the  making  of 

the  said  writing  obligatory  as  aforesaid,  to  wit,  at,  &o.  {venue)  aforesaid* 
Yet  the  said  G.  H.  did  not  appear  {n)  at  the  said  county  court,  so  hokki 
next  after  the  making  of  tbo  said  writing  obligatory  as  aforesaid,  and  thea 
and  there  prosecute  his  said  action  with  effect  against  the  said  plaintifl^  ao> 


(ff)  Examine  careftilly  with  the  Judgment. 

(h)  QuflBre,  if  writ  or  plaint,  see  Com.  Dig. 
Pleader,  8  K.  8. 

(t)  If  the  proceedings  have  been  removed 
by  writ  of  error,  say,  *'  as  by  the  record  and 
proceedings  ikertof,  which  have  since  been  re- 
moved  from  the  said  court,  into  the  court  of 
our  said  lord  the  king,  before  the  king  him- 
self,  for  certain  alleged  causes  of  error  there- 
in, and  which  are  now  remaining  in  the  said 
last-mentioned  court,  in  all  things  affirmed 
more  fully  appears.** 

{k)  The  declaration  is  not  double,  because 
it  alleges,  that  the  defendant  did  not  prosecute 
his  suit  with  effect,  and  hath  not  made  a  return, 
8  M.  &  &  180;  Morg.  608,  4<  The  dechira- 
tion,  however,  need  not  n^^tive  both  parts  of 
the  condition,  4  J.  B.  Moore,  606;  2  B.  &  B. 
107,  S.  C.  The  breach  need  not  be  IbrmaUy 
assigned,  and  the  plaintiff  will  be  entitled  to 
recover  if  a  sufficient  breach  otherwise  appears. 
6  Bam.  &  Ores.  284.    When  Uie  condition  is 


to  prosecute  the  suit  with  effect  and  witkoui  4^ 
lay,  a  breach  in  those  words  would  suffice,  tmi 
proof  of  two  years'  delay  would  suffice  witho^ 
proving  a  Judgment  of  non  pros.    4  Bin^ 

The  issuing  of  a  writ  of  retorno  hahenda  b 
sometimes  stated.  7  Wentw.  1,  but  it  is  unnfl* 
cessary  (1).  Willcs,  6;  2  Sell.  Pract  267. 
The  sureties  are  not  discharged  by  a  wriitff 
inquiry,  on  the  17  Car.  2.  c.  19.  s.  28.  and  a 
judgment  thereon,  id.    6  B.  &  Cres.  284. 

(?)  An  assignment  by  a  clerk  at  the  sheriff^ 
office  on  behalf  of  the  sheriff  is  sufficient,  4 
Camp.  86;  2  Sannd.  61      Ante,  449. 

(m)  See  5  T.  R.  195.  (4  Bingh.  686.) 
As  to  the  mode  of  showing  a  determinatka  « 
the  suit  in  the  county  court,  where  the  plaia> 
tiff  in  replevin  appeared,  but  was  allerwsMl 
nonsuited  ibr  not  declaring,  see  12  East,  58^1 
and  post  | 

(n)  See  note  (Ac)»  aate»  461. 


(1)  M'Farland  v.  M'Nitt,  Cowden  v.  Pease,  10  Wend.  829,  888. 


ON  SPSOULIIBa 
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eoiding  to  the  form  and  efiect  of  the  said  condition,  bnt  wholly  omitted  and  on  beplkt- 
neglected  so  to  do.     Whereby  the  said  writting  obligatory  became  forfeit-  "*  ^^^ 
ed,  Ac. — [State  the  for/eiiure  and  assignment  of  the  bond  to  the  plains 
tijfy  and  proceed  to  the  end,  as  in  the  last  precedent.] 


[Same  as  ante^  459,  as  far  as  the  asterisk,  and  then  proceed  as  foU 
iiiw:]— And  the  said  plaintiff  further  saith,  that  afterwards,  to  wit,  at  the 

aext  county  court  for  the  said  county  of ,  to  wit,  at  the  court*  of  the 

Mid  gheriff,  held  at  the  *  [booth  hall]  in ,  [being  the  common  shire 

Ul  for  the  said  county  of ,  1  on,  &c.  before and ,  then  suit- 
on  of  the  said  oourt|  the  said  E.  F.  appeared  in  his  proper  person,  and  then 
inl  there  in  the  same  court,  without  the  writ  of  our  said  lord  the  king,  lev- 
ied his  phint  against  the  said  plaintiff,  for  the  taking  and  unjustly  detaining 
tte  said  cattle,  goods,  and  chattels  of  the  said  E.  F.  and  then  and  there 
inod  pledges,  as  well  for  prosecuting  his  said  plaint  as  for  returning  the 
wd  cattle,  goods,  and  chattels,  if  return  thereof  should  be  adjudged  by  law, 
to  vit,  the  said  {iiames  of  pledges^.  And  the  said  plaintiff  also  appeared 
IB  laid  court  to  answer  the  said  £.  F.  in  the  plea  of  his  said  plaint,  and  such 
pnceedings  were  thereupon  had  in  the  said  plea,  that  afterwards,  to  wit,  at 

the  [fifth]  county  court  of  0.  L.  esq.  then  sheriff  of  the  said  county  of , 

lolden  at  the  booth  hall  in ,  [being  the  common  shire  hall  of  and  for 

tkaud  county  of ,]  on,  &o.  aforesaid,  and  in  the  year  of  our  Lord , 

Wwe and ,  gentlemen,  suitors  of  the  said  court,  the  said  E.  F. 

^  not  prosecute  his  said  action  with  effect,  according  to  the  condition  of  the 
ittd  writing  obligatory ;  and  thereupon  it  was  then  and  there  considered  in 
ttd  hy  the  said  last-mentioned  court,  that  the  said  E.  F.  should  take  noth- 
ing by  his  said  plaint  bnt  that  he  and  bis  pledges  to  prosecute  should  be  in 
Mcj,  &c.  and  that  the  said  plaintiff  should  have  return  of  the  said  cattle, 
pods,  and  chattels,  as  by  the  remembrance  and  proceeding  thereof  still  re- 
^Hiiiiig  in  the  said  court  more  fully  appears,  which  said  judgment  still  re- 
■^  in  the  said  county  court  in  full  force  and  efiect,  in  no  wise  reversed, 
Atisfied,  or  made  void  (z');  and  the  said  plaintiff  further  saith,  that  the 
iMd  JS.  F.  hath  not  yet  made  a  return  of  the  said  cattle,  goods,  and  chattels, 
^lay  part  thereof,  according  to  the  form  and  effect  of  the  said  condition  of 
Ae  gaid  writing  obligatory,  but  hath  wholly  neglected  and  refused  so  to  do, 
ttd  herein  fiuled  and  made  default,,  whereby  the  writing  became  forfeited  to 

ftesaid  0.  L.  {na^ne  of  sheriff)  so  being  sheriff  of  the  said  county  of 

ttafcresaid,  and  the  same  being  so,  &c. — [^State  assignment  to  plaintiffs 
^  concbide  as  ante,  461. 


r  *468 ] 

By  the  as- 
signee  of 
a  replevin 
bona, 
where  the 
party  re- 
plevymg 
levied  his 
plaint,  but 
was  after- 
wards nozi- 
proesed 
for  not  de- 
claring in 
the  coun^ 
court  (o) 


XV.  ON  BONDS  RELATING  TO  THE  CHARACTER  IN  WHICH  [  *464  ] 
PLAINTIFF  SUES,  OR  THE  DEFENDANT  IS  SUED. 


The  foOawing  forms  tcill  suffice  to  shoto  the  mode  in  which  declara^ 
^inu  071  bonds  J  by  and  against  persons  suing  and  being  sued  in  a  par  tic- 
^  character y  are  to  be  framed     The  forms  in  assumpsit,   by  and 


.  (•)  This  was  the  precedent  held  snfiBcient 

h«ll.&ai80. 

'  {f)  The  declaration  need  not  neg&tiye  both 

Pfte  «f  ^  condition,  if  the  plaint^  was  non- 


prossed; th.e  breach  may  be,  that  defendant 
did  not  prosecute  his  suit  with  efiect,  without 
staUng  he  hath  not  made  a  return,  &c.  ante, 
461,  note  (Ac) 


ON  BONDB 

RSLATIXQ 

TO  THB 

OHARACTEB 

IN  WHICH 
PLAINTirr 

SUES,  OB 
DErKNDANS 

n  SUED* 


464  PECLARATIO^I»  IN   DEBT. 

OH  BONDS  against  particular  persons^  ante,  91  to  116,  may  readily  be  appUei  to 
"ro^ras^   declarations  on  bonds. 

CUARAC- 

TEE  IN         ^  (to  wit.)  A.  B.  and  E.  P.  his  wife,  complain  of  C.  D.  being  in  flie 

ThAisnn  custody  of  the  marshal  of  the  .  Marshalsea  of  our  lord  the  now  king  before 
BUE8,  OB    the  king  himself,  of  a  plea  that  he  render  to  them  the  sum  of — /,  which  he 
DjsFEKD-    Q^gg  to  and  uninstlv'  detains  from  them.     For  that  whereas  the  said  defend- 
8UEU      ^^*   heretofore,  and  whilst  the  said  E.  F.  was  sole  and  unmarried,  to  wit, 
Bybarcn    on,  &0.  {date  of  bond)  at,  &c.  {v€7ine)  by  his  certain  writing  obligatory, 
and  feme,    scaled  with  his  seal,  and  now  shown  to  the  court  of  our  said  lord  the  king, 
^\*^"to      ^^^^^  ^hc  ^^^S  himself  here,  the  date  whereof  is  a  certain  day  and  year 
feme  bo-      therein  named,  to  wit,  the  day  and  year  aforesaid,  acknowledged  himself  to 
fore  cover-  be  held  and  firmly  bound  to  the  said  E.  F.  in  the  said  sum  of  £ —  aboTe 
^  *?  ^*  dematided,  to  be  paid  to  the  said  E.  F.     Yet  the  said  defendant  (although 
*  ^         often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  £ —  above  de- 
manded, or  any  part  thereof,  to  the  said  E.  F.  whilst  she  was  sole  and  un- 
married, or  to  the  said  plaintiffe,  or  either  of  them  since  their  intermarriage; 
but,  he  80  to  do  hath  hitherto  wholly  neglected  and  refused,  and  still  doth 
neglect  and  refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  plain- 
tiffs ;  to  the  damage  of  the  said  plaintiffi  of  £10,  and  therefore  they  bring 
their  suit.  &c. 

Pledges,  &a 

By  a  Bur-        j^  Commcncc^nent  as  vstial  as  in  other  cases."] — For  that  whereas  the  said 

obliff^       defendant  heretofore,  and  in  the  life-time  of  one  E.  F.  since  deceased,  to  wit> 

against       on,  &c.  (date  of  bond)  at,  &c.  {venue)  by  his  certain  writing  obligatory, 

obligor,  in  gealed  with  *his  seal,  and  now  shown  to  the  court  of  our  said  lord  the  king 

r  ^46 5  1  '^^^^G  ^^^  ^'"o  himself  here,  the  date  whereof  is  a  certain  day  and  yew 

'  ^  therein  named,  to  wit,  the  day  and  year  aforesaid,  acknowledged  himself  to 

be  held  and  firmly  bound  to  the  said  plaintiff,  and  to  the  said  E.  F.  in  the 

said  sum  of  £ —  above  demanded,  to  be  paid  to  the  said  plaintiff  and  E.  F. 

Yet  the  said  defendant,  (although  often  requested  so  to  do)  hath  not  as  yet 

paid  the  said  sum  of  £ —  above  demanded,  or  any  part  thereof,  to  the  aid 

plaintiff  and  E.  F.  or  either  of  them,  in  the  life-time  of  the  said  E.  F.  or  to 

the  said  plaintiff  since  the  death  of  the  said  E.  F.     But  he  to  do  this  hath 

hitherto  wholly  neglected  and  refused,  and  still  neglects  and  refuses  to  pay 

the  same,  or  any  part  thereof,  to  the  said  plaintiff;  to  the  damage  of  the  said 

plaintiff  of  £10;  and  therefore  he  brings  his  suit,  &c. 

Pledges,  &e. 

Bytheaa-      (*^  ^^*»)  ^'  ^^^  ^'  ^^^S^^^  of  the  estate  and  effects  of  E.  F.  a 

agnees       bankrupt,  according  to  the  force,  form,  and  effect  of  the  Statute  concenung 

of  a  bank-  bankrupts,  complain  of  C.  D,  being  in  the  custody  of  the  marshal  of  the 

obHgw       Marshalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  tha* 

agamst       he  render  to  the  said  A.  and  B.  as  assignees  as  aforesaid,  the  sum  of  £ — 

obligor.       >vhich  he  owes  to  and  unjustly  detains  from  them  as  assignees  as  aforesaid. 

For  that  whereas  the  said  defendant,  heretofore,  and  before  the  said  E.  ¥• 

became  bankrupt,  to  wit,  on,  Ac,  {date  of  bond)  at,  &c.  {venue)  bj  his  «P» 

tain  writing  obligatory  sealed  with  the  seal  of  the  said  defendant,  and  dov 

iq)  Bee  a  fona,  2  Bioh.  C.  P.  202;  1  Baym.     plaintiff  miut  deolare  as  BorriTioc  M0K 
286;  1  Vent  119.  see  4  B.  &  Aid.  874.  ante,  91. 

(r)  2  Rich,  a  P.  452;  Morg.  496.    The 


Amtn  to  the  ocmit  of  oar  said  lord  tbe  king,  before  the  king  himself  here.  ^^  ^^^^ 
tke  date  whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  ^^^^^ 
day  and  year  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  to  characteb 
the  mid  £.  F.  in  the  said  sum  of  £ —  above  demanded,  to  be  paid  to  the  said  '^  which 
S.  F.    Tet  the  said  defendant  (although  ofbn  requested  so  to  do)  hath  not   g^^^^ 
as  yat  paid  the  said  sum  of  £ —  above  demanded,  or  any  part  thereof,  to  the  dsfemdaut 
Baid  £.  F.  before  he  became  bankrupt,  or  to  the  said  plaintiffi,  assignees  as    ^  ^vsd. 
aforesaid,  since  the  bankraptcy  of  the  said  £.  F.     But  to  pay  the  same,  or 
any  part  thereof,  to  the  said  £.  F.  before  he  became  bankrupt,  or  to  the  said 
plainti£,  assignees  as  aforesaid,  since  like  bankruptcy  of  the  said  E.  F.  he  the 
slid  defendant  hath  wholly  neglected  and  refused,  and  still  doth  neglect  and 
refbse  to  pay  the  same  to  me  said  plainti&,  assignees  as  aforesaid ;    to  the 
damage  of  the  said  plaintifi,  as  assignees  aa  aforesaid,  of  XIO,  and  therefore 
tkey  bring  their  suit,  &c. 

Pledgee,  &;c. 

(to  wit.)  A.  B.  executor  of  the  laBt  will  and  testament  of  E.  F. 

deceased,  com[>lain3  of  C.  D.  being  in  the  custody  of  the  marshal  of   the 
Harahalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  plea  that  of^^^ 
lie  render  to  him  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  *which  against 
be  the  said  C.  D.  unjustly  detains  (/)  from  him.     For  that  whereas  the  said  obligor  («). 
defendant,  heretofore,  ana  in  the  life-time  of  the  said  E.  F.  since  deceased,  [  ^466  ] 
to  wit,  on,  &c.  {dcUe  of  bond)  at,  &c.  {venue)  by  his  certain  writing  obliga- 
tory, sealed  with  his  seal,  and  now  shown  to  the  court  of  our  said  lord  the  king, 
before  the  king  himself  here,  the  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound  to  the  said  E.  F.  in  the  said  sum  of  £ — 
above  demanded,  to  be  paid  to  the  said  E.  F.  or  his  certain  attorney,  execu- 
tors, administrators,  or  assigns.     Yet  the  said  defendant  (although  often 
requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  £'-^  above  demand- 
ed, or  any  part  thereof,  to  the  said  £.  F.  in  his  life-time,  or  to  the  said  plain-  Breach. 
^  executor  as  aforesaid,  since  the  death  of  the  said  E.  F.,  but  to  pay  the 
wne  or  any  part  thereoif  to  the  said  £.  F.  in  his  life-time,  or  to  the  said 
pbmtifl^  executor  as  aforesaid,  since  the  death  of  the  said  E.  F.  the  said  de- 
&&daot  hath  hitherto  wholly  refused,  and  still  doth  refuse  to  pay  the  same, 
or  any  part  thereof,  to  the  said  plaintiff,  executor  as  aforesaid ;  to  the  damage 
of  the  said  plaintiff,  as  executor  as  aforesaid,  of  — I  and  therefore  he  brings 
hia  suit,  &e.     And  the  said  plaintiff  brings  into  court  here  the  letters  testa- 
Bientary  of  the  said  E.  F.  deceased,  whereby  it  fully  appears  to  the  said  court 
kre,  that  the  said  plaintiff  is  executor  of  the  last  will  and  testament  of  the  Proifart 
said  E.  F.  deceased,  and  hath  the  execution  thereof,  &o. 

Pledges,  &c. 

(to  wit.)  A.  B.  administrator  of  all  and  singular  the  goods,  chattels, 

^  credits,  which  were  of  E.  F.  deceased,  at  the  time  of  his  death,  who  died 
uitestate,  complains  of  0.  D.  being,  <bc.  of  a  plea  that  he  render  to  the  said  Bj  an  ad- 
A.  B.  the  sum  of  — L  which  he  unjustly  detains  from  him.     For  that  whereas,  toHn^ST 

B.  (u). 

(a)  See  forms,  2  Rich.  C.  P.  448,  294, 468,         (0  As  to  the  debet  et  deHnet,  see  ante,  884, 

^  Snt  144.    See  a  form  agpinst  CKeentoriin  n»    (8  DowL  211.) 

Q^P.  2  Sannd.  216;  and  by  exeootor  of  asniu         (u)  See  form*  LiL  £nt  167;  Pkad  A.  874. 
'*~*    axBenftor,  Ok  fini  1. 
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Grant  of 
letters  of 
adminiB- 
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Profert 


Against 
baron  and 
feme  on  a 
bond  giv- 
en by 
feme  6e- 
fon  coT- 
ertore. 


<&c. — \Staie  the  making  of  the  band,  J^c.  as  in  last  precedetit,  and  conclude 
as  follows :] — Nevertheless  the  said  defendant  (although  often  requested  no 
to  do,)  hath  not  as  yet  paid  the  said  sum  of  — L  above  demand^,  or  any 
part  thereof,  to  the  said  E.  F.  in  his  life-time,  or  to  the  said  plaintiflf  since 
the  decease  of  the  said  £.  F.  (to  which  said  =<^plaintiff  after  the  death  of  the 
said  E.  F.  to  wit,  on,  &c.  {date  of  grant  of  administration)  at,  &c.  {venue) 
aforesaid,  administration  of  all  and  singuhur  the  l^oods,  chattels,  and  credits 
which  were  of  the  said  E.  F.  deceased,  at  the  tune  of  his  death,  who  died 

intestate,  by by  Divine  Providence  Archbishop  of  Canterbury,  Primate 

of  all  England  and  Metropolitan,  in  due  form  of  law  was  granted)  but  he  so 
to  do  hath  hitherto  whollv  refused,  and  still  refuses  to  pay  the  same  or  any 
part  thereof,  to  the  said  plaintiff,  administrator  as  aforesaid ;  to  the  damage 
of  the  said  plaintiff  as  administrator  as  aforesaid,  of  — /.  and  therefore  he 
brings  his  suit,  &c.  And  the  said  plaintiff  brings  into  court  here  the  letters 
of  administration  of  the  said  Archbishop  {or,  '^bishop,"  c^c.)  which  give 
sufficient  evidence  to  the  said  court  here  of  the  grant  of  administration  to 
the  said  plaintiff  as  aforesaid,  the  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  in  that  behalf  above  mentioned, 
&;c. 

Pledges,  &c. 

(to  wit.)     A.  B.  complains  of  C.  D.  and  E.  his  wife,  being  in  the 


custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before 
the  king  himself,  of  a  plea  that  they  render  to  him  the  sum  of  — L  of  good 
and  lawful  money  of  Great  Britain,  which  they  owe  to  and  unjustly  detain 
from  him.  For  that  whereas  the  said  E.  whilst  she  was  sole  and  unmarried, 
to  wit,  on,  &c.  {date  of  bond)  at,  &c.  {venue)  by  her  certain  writing  obliga- 
tory, sealed  with  her  seal,  and  now  shown  to  the  court  of  our  said  lord  the 
king,  before  the  king  himself  here,  the  date  whereof  is  a  certain  day  and 
year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  acknowledged 
herself  to  be  held  and  firmly  bound  to  the  said  plaintiff  in  the  said  sum  of 
— L  above  demanded,  to  be  paid  to  the  said  plaintiff.  Yet  the  said  E.  whilst 
she  was  sole  and  unmarried,  and  the  said  G.  D.  and  £.  his  wife,  since  their 
intermarriage  (althoueh  often  requested  so  to  do)  have  not,  nor  hath  either 
of  them,  as  yet  paid  the  said  sum  of  — /.  above  demanded,  or  any  part  there- 
of, to  the  said  plaintiff,  but  they  to  pay  the  same  or  any  part  thereof,  to  the 
said  plaintiff  have  hitherto  wholly  neglected  and  refused  and  still  do  neglect 
and  refuse  so  to  do;  to  the  damage  of  the  said  plaintiff  of  £10,  and  thermre 
he  brings  his  suit,  &c. 

Pledges,  ta 

r  #458  1  *[The  commencemetit  in  K.  B.  by  original,  is  as  ante,  9;  by  biUj  as 
Against  ante,  18;  in  the  common  pleas,  as  ante,  18;  and  in  the  Exchequer,  as 
tn  execnt-  ante,  20;  describing  the  defendant  as  '^executor  of  the  last  will  and  testa- 
^^,  •^  ment  of  E.  F.  deceased,"  or  as  ''administrator  of  all  and  singular  the  p^ 
tni^  (x).  chattels  and  credits  of  E.  F.  deceased.''] — For  that  whereas  the  said  £.  F. 
in  his  life-time,  to  wit,  on,  kc.  {date  of  bond)  at,  &;c.  {venue)  by  his  certain 
writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court  of  our 


(w)  As  to  the  statement  of  the  grant  of 
letters  of  admi]iistration»  see  ante,  85, 110,  (4 
DowL  169.) 


(x)  Bee  the  Ibna  against  an  executor  in  O. 
P.  2  Saond.  216;  2  Rich.  C.  P.  229,  246;  1 
Rich.  C.  P.  454;  Plead.  A.  866,  869,  874 
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id  lord  the  king,  before  the  king  himself  here,  the  date  whereof  is  a  cer-  on  bohm 
tain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,   *^^^^** 
acknowledged  himself  to  be  held  and  firmly  bound  to  the  said  plaintiff,  in  the  cnABACTER 
nid  sum  of  — I  above  demanded,  to  be  paid  to  the  said  plaintiff.     Yet  the  in  which 
flaid  E.  F.  in  hjs  life-time  did  not  pay,  nor  hath  the  said  defendant,  executor  'g^^''™' 
{or  "  administrator '0  ^  aforesaid,  since  the  death  of  the  said  E.  F.  as  yet  defevdant 
paid  the  said  sum  of  — /.  above  demanded,  or  any  part  thereof,  to  the  said    »  sued. 
plaintiff  (although  often  requested  so  to  do),  but  the  said  £.  F.  in  his  life- 
time so  to  do  wholly  refused,  and  the  said  defendant,  executrix  as  aforesaid, 
ever  since  the  death  of  the  said  E.  F.  hitherto  hath  wholly  refused,  and  still 
doth  refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  to  wit, 
at  to.  {venue)  aforesaid,  to  the  damage,  &c. — [^Conclusion  (M.usuaL] 

(jzr).     A.  B.  complains  of  C.  D.  heir  of  E.  F.  (a)  deceased,  being  Against 

in  the  custody  of  the  Marshal  of  the  Marshalsea  of  our  lord  the  now  king,  ^^c  bond*** 
before  the  king  himself,  of  a  pl^,  that  he  render  to  him  the  said  plaintiff  the  of  his  an- 
8am  of  — /.  of  good  and  lawfiil  money  of  Great  Britain,  which  he  owes  to  cestor  (y). 
(A)  and  unjustly  detains  from  him.     For  that  whereas  the  said  E.  F.  in  his 
life-time,  whose  heir  the  said  defendant  is,  to  wit,  on,  &c.  at,  kc,  {venue)  by 
his  certain  writing  obligatory,  sealed  with  his  seal,  and  now  shown,  &c.  [state 
the  pro/ert  or  excuse^  as  ante,  439]  acknowledged  himself  to  be  held  and 
iirmly  bound  to  the  said  plaintiff  in  the  said  sum  of  — /.  above  demanded,  to 
be  paid  to  the  said  plaintiff  whenever  he  the  said  E.  F.  should  be  thereunto 
afterwards  requested,  for  which  payment  to  be  well  and  truly  made,  he  the 
aud  E.  F.  bound  himself  and  his  heirs  {c)  firmly  by  the  said  writing  obli- 
gatory.    Nevertheless,  the  said  E.  F.  "^^in  his  life-time,  and  the  said  defendant  [  "^469  ] 
Binoe  the  death  of  the  said  E.  F.  (although  often  requested  so  to  do)  have 
not,  not  hath  either  of  them,  as  yet  paid  the  said  sum  of  — /.  or  any  part 
thereof,  to  the  said  plaintiff,  but  the  said  E.  F.  in  his  life-time,  and  the  said 
defendant  since  his  decease,  have  hitherto  wholly  refused,  and  the  said  defend- 
ant still  wholly  refuses  so  to  do ;  to  the  damage,  ftc. 

.    A.  B.  complains  of  C.  D.  and  E.  F.  which  said  C.  D.  is  heir  of  G.  Against 


(f )  See  forms,  7  Wentw.  Index;  Plead.  A. 
S68^  As  to  the  liability  of  an  heir,  and  the 
Mazation  in  (^neral  against  him,  see  the  val- 
■ibte  note,  2  S  lund.  7,  n.  4;  Com.  Dig.  Plea- 
der, 2  £.  4;  Vin.  Ab.  Heir,  E.  2;  Bao.  Ab. 
Heir  and  Ancestor;  Plowd.  489,  449.  He  is 
not  ehargeable  anless  he  be  expressly  named  in 
the  deed.  Com.  Dig.  Pleader,  2  E.  2;  Yin.  Ab. 
Heir,  K«  2,  or  have  Uffal  assets  by  descent 
from  the  obligor.  A  reirersion  is  leg^  assets, 
b«t  an  eqnity  of  redemption  is  not  Id.  ibid. ; 
Gob.  Dig.  tit.  Assets,  A.  and  B.;  Barnes,  164. 
CkaOtf.  161;Carth.  129;8B&P.  648.  In 
fta  latter  case  the  obligee  must  proceed  in 
eqioity.    2  Sannd.  7,  n.  4. 

(a)  As  to  the  venue,  see  Yin.  Ab.  Heir,  K. 
2;  Hob.  87,  it  appears  to  be  transitory. 

(a)  The  defendant  moat  be  described  as 
Ikit,  and  in  the  old  precedents  he  is  so  des- 
cribed in  the  body  of  the  declaration,  as  well 
■a  m  the  commenccmelit,  see  Rast  £nt  172. 
Li  geaenl  it  need  not  be  shown  how  he  be- 
>liar,  whether  as  son,  grandson,  &o.  that 


matter  not  lying  in  the  plaintiff's  knowledge, 
2  Saund.  7,  n.  4;  Com.  Dig.  Pleader,  2  £.  2; 

1  Salk.  8&5;  Yin.  Ab.  tit.  Heir,  E.  2;  (Yide 
Spotswood  V.  Price,  8  Hen.  &  Munt  128.)  but 
if  the  action  be  against  the  heir  of  an  heir  of 
the  obligor,  the  declaration  must  state  that  fhct 
specially;  for  if  the  declaration  were  against 
him  as  heir  generally  to  the  obligor,  and  the 
defendant  should  plead  rient  per  descent^  the 

?laintiff  would  &il.  Cro.  Car.  151 ;  2  Saund. 
,  n.  4;  Yin.  Ab.  Heir,  K.  2,  pi.  16.  It  need 
not  be  averred  that  the  defendant  had  assets  by 
descent    Dyer,  844  b. 

(6)  The  declaration  should  be  in  the  debet 
and  detinet.  Com.  Dig.  Pleader,  2  £.2;  Yin. 
Ab.  Heir.  E.  2;  but  the  omission  of  the  debet 
wiU  be  aided  by  verdict    Id.  ibid.  8  East,  2; 

2  Saund.  7,  n.  4. 

(c)  It  must  be  shown  in  the  declaration  that 
the  heir  was  expressly  bound,  fer  otherwise  he 
is  not  chargeable.  Com.  Dig.  Pleader,  2  £.  2; 
Yin.  Ab.  Heir»  K.  2;  2  Saund.  184,  n.  1, 
186,  &0. 
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OM  BONDS  jj    deceased,  and  which  said  E.  F.  is  devisee  of  the  said  G.  H.  of  diyen 

'^TUE^  Is^nds  and  tenements  of  the  said  G.  H.  deceased,  by  his  last  will  and  testament 
OHAKACTEB  being  in  the  custody,  &c.  of  a  plea,  that  they  render  to  him  the  said  A.  B. 
IN  WHICH  £ —  ^f  lai^fttl,  &c.  which  they  owe  to  and  unjustly  detain  from  him.      For 
^suBs""  that  wheresB  the  said  G.  H.  of  whom  the  said  C.  D.  is  heir,  and  the  said  E. 
DSFEMDAKT  F.  is  dcvisec  as  aforesaid,  in  his  life-time,  to  wit,  on,  &c.  at^  &c.  {vetiue)  by 
**^^*  -  his  certain  writing  obligatory,  sealed  with  his  seal,  and  to  the  court,  &c. 
[p^ofert  as  ante,  464, 439 J  acknowledged  himself  to  be  held  and  firmly  bound 
unto  the  said  plaintiff  in  the  said  sum  of  £ —  above  demanded,  to  be  paid  to 
the  said  plaintiff  wh^  he  the  said  G.  H.  should  be  thereunto  requested,  and 
for  which  payment  well  and  truly  to  be  made,  the  said  G.  H.  did,  bv  the  said 
writing  obligatory,  bind  himself  and  his  heirs  to  the  said  plaintiff.    Neverthe- 
less, the  said  G.  H.  in  his  life-time,  and  the  said  defendant  his  heir,  and  the 
said  E.  F.  devisee  as  aforesaid  (although  often  requested  so  to  do)  have  not, 
nor  hath  either  of  them,  as  yet  paid  the  sum  of  £ —  above  demanded,  on  any 
[  ^470  ]  part  thereof,  to  the  said  plaintiff)  but  to  pay  the  same  to  the  ^said  plaintiff 
have  wholly  neglected  and  refused,  and  the  said  G.  D.  and  £.  F.  still  neglect 
and  refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff  ^  to  the 
damage,  &c. 


heir  and 
the  devi- 
Bee  of  tbe 
obligor 


At  the  salt 

of  the 

treasurer 

of  a 

friendly 

society 

establish- 


(to  wit),  (venue).     A.  B.  the  plaintiff  in  this  suit,  and  treasurer  of 

a  certain  friendly  society,  called  and  known  by  the  name  of  [^'  the  Loyal 
Britons,  in  the  county  of held  at  "  ~ 


in  the  town  of  D- 


in  the 


county  aforesaid,"]  complains  of  G.  D.  being  in  the  custody  of  the  marshal 
of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  "^himself,  of  a 
3*bef  *^"  plea  Aat  he  render  to  the  said  plaintiff  as  such  treasurer  as  aforesaid,  the  sum 
Uie  10  Geo.  of  £ — ,  which  he  owes  to  and  unjustly  detains  from  him.  For  that  whereas 
4.  c.  66,  the  said  society  was  and  is  a  society  established  before  the  passing  of  a  certain 
*°  V°*ed  ^^  ^^  parliament,  made  in  the  33d  year  of  the  reign  of  his  late  Majesty  Eane 
a^rding  George  the  Third,  intituled,  ^'  An  Act  for  the  encouragement  and  Relief  <n 
to  that  act  Friendly  Societies."     And  whereas  after  the  passing  of  the  said  act,  and  b^ 

r**ii7i  1  ^^^®  ^^®  ^^^^^  ^*y  ^^  ^^*  Michael,  in  the  year  of  our  Lord  1794.  all  the  rules, 
L    4^1  J  (^ders,  and  regulations,  under  which  the  society  was  thereafter  to  be  govem- 


(d)  See  the  precedents,  Gift.  Ent  248,  pi. 
19;  Lil.  Ent  146;  Id.  679,  630;  2  Rich.  C.  P. 
241,  297,  448;  6  Went  874,  Index,  voL  Tii. 
689 ;  2  Mall.  Ent  1 86,  7 .  In  some  of  the  pre- 
cedents the  date  and  substance  of  the  will,  and 
that  the  obligor  died  seized,  are  stated,  see  2 
Mall.  Ent  186,  187;  2  Rich.  C.  P.  241;  LiL 
Ent  146,  629,  680;  but  in  others  these  fiiets 
are  not  stated,  see  Clift  Ent  248;  6  Wentw. 
874.  see  vol.  xrili.  MSS.  86,  where  the  decla- 
ration was  holden  good  on  demurrer,  and  this, 
according  to  the  principle  in  1  Salk.  866;  2 
Saund.  7.  n.  4,  seems  sufficient  The  liability 
of  tbe  devisee  depends  on  stat  8  W.  &  M.  c. 
14.  See  Uie  constructions  on  this  statute,  1 
Chit  CoL  Stat.  1128,  n.;  2  Saund.  7,  n.  4; 
Bac.  Ab.  Heir,  Vin.  Ab.  Heir,  Z.  d.  The  de- 
visee must  be  sued  jointly  with  the  heir  in 
equity,  as  weU  as  at  law.  Id.  ibid.  As  to  su- 
ing a  devisee  where  no  heir  can  be  discovered, 
see  7  East,  1.8,  188. 

U)  The  statute  now  in  fovde  relative  to  these 
■oeieties  is  the  10  Geo.  4.  c.  66,  repealing  all 


the  prior  acts.  The  40th  section  of  that  ael 
requires  all  societies  previously  enroUedl  to 
confbrm  to  that  act  within  three  years  after  the 
passing  of  it,  vis.  the  lOth'of  June,  1829, 
otherwise  their  privileges  are  to  cease.  The 
act  provides,  that  societies  so'  previously  en- 
rolled shall  have  the  privileges  given  them  fay 
the  prior  act  during  the  alwve  space  of  tkrea 
years,  or  until  they  sooner  oonibrm  thciBBalt€B 
to  the  new  act  Tbe  2l8t  seeticm  allowa  the  na- 
tion to  be  brought  in  the  name  of  the  treaBorer 
or  trustee. 

When  the  bond  was  given  to  the  pluint^ 
himnlf,  whether  as  treasurer  or  otherwiae,  na 
may  sue  on  it,  as  on  a  common  money  bond,  aa 
at  common  law;  and  the  action  is  sustainaMa 
though  the  rules  of  the  sooie^  have  not  been 
confinned  at  the  quarter  sessions  puraoniit  to 
the  statute.  2  Chit  R  822;  6  B.  &  A.  769; 
1  D.  &  R.  898,  6.  C.  For  the  law  and  d^ 
ci£(ionB  on  the  sutject,  see  Bum.  J.  tH. 
•^Friendly  SoeiOieiV  Bee  fi>rm  in  aanaBBprft 
on  a  note;  ante,  188. 
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ed,  had  been  and  were  duly  and  according  to  the  form  of  the  Statute,  exhibit-  o"  bonus 
od,  cMifirmed,  and  filed  at  the  general  quarter  sessions  of  the  peace  holden  ^J^^/ie^ 

8t in  the  county  of to  wit,  on  the day  of in  the  year  of  chaeactiub 

our  Lord  1794 ;  and  whereas,  after  the  exhibiting,  confirming,  and  filing  of  i>'  wmcu 
the  said  rules,  orders,  and  regulations  as  aforesaid,  the  said  defendant  here-  ^^^^]IJ 

P  •!  i/»  •         t  t»  T         t  0  SUES,  oil 

torore;  to  wit,  on  the day  of m  the  year  of  our  Lord at,  &c.  dbfendam 

(re7tttc)by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  now  shown  is  sukd 
to  the  court  here,  the  date  whereof  is  a  certain  day  and  year  therein  men- 
tioned, to  wit,  the  day  and  year  last  aforesaid,  acknowledged  himself  to  be 
held  and  firmly  bound  to  one  E.  F.  and  to  one  6.  H.  (the  then  stewards  of 
the  said  society)  (/),  as  such  stewards  (^),  in  the  said  sum  of — L  above 
demanded;  yet  the  said  defendant  (although  often  requested  so  to  do)  hath 
not  as  yet  paid  the  sum  of — /.  above  demanded,  or  any  part  thereof,  to  the 
said  E.  F.  and  G.  H.  or  either  of  them,  or  the  said  plaintiff,  so  now  being 
soeb  treasurer  as  aforesaid,  or  to  any  other  steward  or  treasurer  of  the  said 
societj,  but  to  pay  the  same,  or  any  part  thereof,  he  the  said  defendant  hath 
Utherto  wholly  refused,  and  still  refuses  so  to  do ;  to  the  damage  of  the  said 
plaintifi^  as  such  treasurer  as  aforesaid,  of  — L  and  therefore  he  brmgs  his 
nit,  ie. 


[  *472  ] 
*V.    ON  RECORDS. 

ON    BBCOG- 

I.   ON  BBCOaKIZANCES  OP  BAIL.  kizances 

OF  BAIL. 

[CommencefneTtt  in  debt,  anie,  384,  n,] — ^For  that  whereas  the  said  defend-  cogniEuicie 

ant^  heretofore,  to  wit,  in Term,  in  the year  of  the  reign  of  our  of  bail,  i.y 

lord  the  now  king,  came  into  the  court  of  our  said  lord  the  king,  before  the  i*'J,  ^"  ^' 
king  himself  here,  at  Westminster,  in  the  county  of  Middlesex  (t)  m  his  proper  jnai  ^{/^n 
pcraon,  and  then  and  there  became  pledge  and  bail  for  one  E.  F.  that  if  it  having 
ahottld  happen  that  the  said  E.  F.  should  be  convicted  at  the  suit  of  the  said  ^^^  ^^ ., 

'^•^  assumpsit 

(/)  Though  these  are  not  inserted  in  the  conusee  must  bring  an  action  of  debt,  andean- 

koid,  it  wouUl  be  no  Tariance,  1  B.  &  A.  67.  not  have  a  scire  facioi,    A  scire  facias  can- 

(;)  See  1  Chit.  CoL  Stat.  895,  n.  not  be  awurded  unless  the  Court  is  in  posses- 

[k)  As  to  this   form,  2  Salk.   564;  2  Ld.  sion  of  the  record  itaelfl    If  the  recognisance 

XijB.  966;    5    East,  461.      It  wiU  apply,  has  been  entered  into  in  pursuance  of  an  order 

Thcther  or  not  the  recognizance  was  taken  bd-  of  the  court  of  Chancery,  that  court  will  com- 

ft>e  the  court,  or  a  judge  at  chambers.    See  a  pel  the  conusee  to  sue  by  a  scire  facias  in 

ftnn  in  scire  facias  l^dd's  Forms,  6th  edit  Chancery,  1  Vem.  818.    If  the  ball  be  bound 

602, 510;  2  Mod.  Ent.  248;  7  Wentw.  54  to  88;  jointly  and  aeverally,  the  action  may  be  brought 

U  Index,  549;  Morg.  Prec.  587.    See  a  form  against,  one  of  them  only,  Cro.  Joo.  45." 
m  neognizanoe  taken  before  a  commissioner  at         (t )  llie  yenue  is  local,  as  in  actions  on  other 

IHiriam.  2  J.  B.  Moore,  66.    8  Taunt  171,  S.  records.  Hob.  106;  Tidd,  9th  ed.  427.     But 

C   The  eonusee  of  the  recognizance  may  have  there  is  a  di&rence  in  effect  between  a  recog- 


of  debt  or  tk  scire  faias;  and  he  may  nizance  taken  in  court,  and  one  taken  before  a 

Wte  an  action  of  debt  upon  the  judgment  judge  at  chambers,  for  a  scire /acios  in  the  for- 

•  Atiined  upon  the  recognizance,  2  Leon,  14;  mer  case  must  be  in  the  county  in  which  tlie 

iod  attboogh  he  has  before  obtained  judgment,  court  sits,  in  the  latter  it  may  be  either  in  that 

•ad  has  Cad  execution  awarded,  he  may  again  county,  or  in  the  county  in  which  it  isjaken, 

Foeeed  apon  the  instrument  itself;  for  both  the  Hob.  195;  2  W.  Bla.  768.    In  an  action  on  a 

noqpiuance  and  judgment  are  matters  of  re-  recognizance  of  bail,  taken  at  Durham,  before 

CMdandof  equal  d^ree,  and  one  oannot  be  a  commissioner  there,  the  venue  was  lain  in 

detanuned    by  the  other.      Cra    Eliz.  608,  Middlesex,  and  it  was  held  properly  so,  because 

teandSn-^1  RoL  Abw  601,  lib.  10  to  20 coiUro.  the  recognizance  was  filed,  and  must  be  ulti- 

If  the  tenor  only  of  a  reoogniaance  token  in  mately  rotumed  there,  2  J.  B.  Moore,  66;  8 

^            be  removed  into  another  court,  Uie  Taunt  171,  S.  C. 
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DECLARATIONS  IN   DEBT. 


cN  HP  ;oa-  plaintiff  (i),  in  a  certain  plea  of  trespass  on  the  case  upon  promises,  to  the 

OF  BAiu™  damage  of  the  said  plaintiff  of — /,  [or,  if  in  debt,  "  in  a  certain  plea  of  debt 

for — /.,"]  then  depending  in  the  said  court  by  and  at  the  suit  of  the  said 

plaintiff  against  the  said  E.  F.  then  the  said  defendant  consented  and  agreed 

that  all  such  damages  [or,  if  in  debt,  *^  that  as  well  the  said  debt,  as  all  such 

damages,"]  as  should  be  adjudged  unto  the  said  plaintiff  in  that  behalf,  should 

be  made  of  his  lands  and  chattels,  and  levied  to  the  use  of  the  said  plaintiff,  if  it 

should  happen  that  the  said  E.  F.  should  not  pay  unto  the  said  plaintiff  those 

damages  [or,  if  in  debt,  *Hhe  said  debt  and  damages,"]  or  render  himself  on 

that  occasion  to  the  prison  of  the  Marshalsea  of  our  lord  the  king,  before  the 

I  *4t3  ]  iting  himself  (/)  ;  as  *by  the  record  of  the  said  recognizance,  still  remaining 

in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  here,  to 

recoverod*   ^^^»  ^^  Westminster  aforesaid,  more  fully  appears.     And  altliough  the  said 

against       plaintiff  afterwards,  that  is  to  say,  in  Tfxm,  in  the year  of  th« 

the  princi-  reiffu  aforesaid,  in  the  said  court  of  our  saidloii  the  king,  before  the  kinghim- 
P^^^*  sel^  by  bill,  without  the  writ  of  our  said  lord  the  king,  and  by  the  considera- 

tion aiid  Judgment  of  the  said  court,  recoverv^ni  (?7i)  in  the  said  plea  against 
the  said  E.  F.  — L  for  damages  which  he  had  sustained,  as  well  on  occasion  of 
not  performing  certain  promises  and  undertakings  (n),  then  lately  made  by 
the  said  E.  F.  to  the  said  plaintiff,  [or,  ifiji  debt,  '*  the  said  debt,  and  also 
— I.  for  his  damages  which  he  had  sustained,  as  well  by  means  of  the  detain- 
ing of  the  said  debt,'*]  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  the  said  E.  F.  was  convicted;  as  by  record  and 
proceedings  thereof,  still  remaining  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself  here,  to  wit,  at,  Westminster  aforesaid,  more  fully  ap- 
pears (o).*  Yet  the  said  E.  F.  hath  not  paid  to  the  said  plaintiff  the  said 
damages,  [or,  if  in  debt j  •*  debt  and  damages,"]  or  any  part  thereof,  not  ren- 
dered himself  on  that  occasion  to  the  prison  of  the  marshal  of  the  Marshalsea 
[  *474  ]  of  our  said  lord  the  king,  before  the  king  himself  (p),  according  *to  the  form 
and  effect  of  the  said  recognizance,  and  as  well  tbe  said  recognizance  as  the 


(k)  It  should  be  stated  at  whose  suit  the  de- 
fendant became  bail,  and  for  what  sum,  &c. 
1  Wils.  284;  Willes,  19,  n.  a.  Com.  Dig.  Plea- 
der, 2  W.  10.  As  to  variance,  see  11  East, 
616. 

(l)  The  deecription  of  the  recognizance  is  to 
be  taken  from  the  entrf  of  the  recognizance  by 
bill,  with  which  it  should  precisely  correspond. 
See  Tidd's  Prac.  Forms,  107, 6th  edit.  Though 
the  recognizance  be  taken  before  a  judge  at 
chambers,  it  is  the  practice  to  enter  it  as  if  it 
were  taken  in  court,  4  B.  &  C.  407.  Where 
the  condition  is  not  incorporated  in  the  recog- 
nizance, it  is  not  necessary  to  set  it  out  in  the 
declaration  or  scire  facicu,  Barnes,  08,  839, 
Willes,  18.  It  must  be  stated  accurately  be- 
fore whom  and  where  the  recognizance  was 
taken.  Where  the  recognizance  in  K.  B.  was 
stated  to  have  been  taken  before  a  judge  of 
chambers,  as  appeared  by  the  record  thereof, 
when  Qp  production  it  appeared  wajs  taken  in 
court,  the  variance  was  held  fatal,  though  in 
fact  the  entry  in  the  filazer*s  book  stated  it  to 
have  been  taken  before  a  judge,  4  B.  &  C. 
403.  6  D.  &  R.  483,  a  C.  So  where  a  re- 
cognizance in  C.  P.  was  alleged  to  have  been 
taken  in  court,  and  it  appeared  to  have  been 
token  before  a  judge  at  chambers,  the  vari- 


ance was  held  fotal,  on  the  plea  of  nul  tiel  re- 
cord, 4  Mod.  42;  Salk.  564,  659,  S.  C. 

(m)  As  to  variance  in  statement  of  the  judg- 
ment, see  1  Taunt  221 ;  post,  483.  Thedecluk- 
ration  need  not  show  how  judgment  was  obtain- 
ed, it  is  sufficient  to  aver  generally  ialiter  pro- 
cessum  full,  that  the  plaintiff  recovered,  Cro. 
Jac.  46. 

(n)  Or  if  the  judgment  was  on  one  count 
only  say,  "  promise  and  undertaking;*^  see  5 
B.  &  C.  339. 

(o)  If  the  condition  of  the  recognizance  be, 
that  the  principal  appear  within  eight  days 
after  warning,  it  seems  necessary  to  aver,  that 
the  plaintiff  gave  the  warning,  since  that  con- 
stitutes a  condition  precedent,  Cro.  Jac.  46. 

( p)  The  breach  must  be  stated  according  to 
the  terms  of  the  recognizance.  Where  the  con- 
dition is,  that  the  principal  should  render  him- 
self or  pay  the  money,  the  declaration  must 
show  that  he  had  neither  rcntlei"e<l  nor  paid  the 
money,  and  if  the  plaintiff  only  aver  that  he 
did  not  render,  it  will  be  bad,  for  he  may  nev- 
ertheless have  paid  the  money.  Skin.  100.  For 
if  that  were  to  be  allowed,  several  executions 
might  be  taken  out  in  different  courts  upon  the 
same  record.  Dyer,  869;  Bro.  Ab.  tit.  Record. 
89    Hen.    6.    p.     8.     Where    in  an   action 
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said  judgment  still  remain  in  full  force  and  effect,  in  no  wise  satisfied,  vacated, 
or  discharged.  And  the  said  plaintiff  hath  not  as  yet  obtained  any  execution 
of  the  said  judgment,  whereby  and  according  to  the  form  and  effect  of  the  said 
recognizance,  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have 
of  and  from  the  said  defendant  the  said  sum  of — /.  in  form  aforesaid  recovered 
[if  by  original^  say  *^  acknowledged,"]  and  above  demanded ;  yet,  4;o. — [Con- 
clusiofi  in  debtj  as  a7ite,  887.] 


ON  RECOO- 
NIZAKCia 
OF  BAIL. 


For  that  whereas  the  said  defendant,  heretofore,  (that  is  to  say  in 
in  the 


Term,  The  like 


year  of  the  reign  of  our  lord  the  now  king,  came  personally  into  ^^  *^® 

the  court  of  our  said  lord  the  king,  before  the  kin^  himself,  at  Westminster,  in  against 
the  county  of  Middlesex,  and  then  and  there  in  the  said  court,  acknowledged  the  princi. 
himself  to  owe  to  the  said  plaintiff,  the  *saidsuln  of — /.  above  demanded,  and  Iriji^i^ 
then  and  there,  for  himself  and  his  heirs,  did  consent  and  grant  that  the  said  {q). 
sum  of  — L  should  be  made  of  his  lands  and  chattels,  and  levied  to  the  use  and  [  *475  J 
behoof  of  the  said  plaintiff  on  this  condition,  that  if  judgment  should  happen  to 
be  given  in  the  said  court  for  the  said  plaintiff,  against  E.  F.  in  a  certain  plea 
of  trespass  on  the  case  upon  promises,  [or,  if  in  debt,  see  the  mode  of  stating 
the  form  throughout  in  the  preceding  precedent]  then  lately  commenced  by 
the  said  plaintiff,  against  the  said  £.  F.  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  to  the  damage  of  the  said  plaintiff  of  — /.  that 
then  the  said  E.  F.  should  pay  and  satisfy  all  such  damages  as  should  be  ad- 
judged to  the  said  plaintiff  in  that  behalf,  or  render  himself  to  the  prison  of  the 
marshal  of  the  Marshalsea  of  our  said  lord  the  now  king,  before  the  king 
himself,  on  that  occasion,  as  by  the  record  of  the  said   recognizance  now  re- 
maining in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
Westminster  aforesaid,  more  fully  appears.     And  although  the  said  plaintiff 

afterwards,  to  wit,  in Term,  in  the year  of  the  reign  of  our  said 

lord  the  now  king,  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  Westminster  aforesaid,  by  the  consideration  and  judgment  of  the 
same  court,  recovered  against  the  said  E.  F.  in  the  plea  aforesaid,  £ —  for 
his  damages  which  he  had  sustained  as  well  by  reason  of  the  not  performing 
certain  promises  and  undertakings  (r),  then  lately  made  by  the  said  E.  F. 
to  the  said  plaintiff,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  E.  F.  was  convicted,  as  by  the  record  and 
proceedings  thereof  now  remaining  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  at  Westminster  aforesaid,  more  fully  appears ;  yet  the 
said  E.  F.  4;c. — [As  in  the  lastform^  from  the  *to  the  e?id.] 


against  two,  a  recognizance  of  bail  was  given, 
**  in  case  the  said  C.  and  D.  should  happen  to  be 
oondemned,  and  should  not  pay  or  render  them- 
Belvefl,"  and  tcire  facitu  thereon,  after  show-* 
ing  that  C.  was  condemned,  but  not  D.,  assign- 
ed a  breach  that  C.  and  P.  did  not  pay  nor 
render,  &o.  it  wa«  held  that  the  breach,  though 
in  the  words  of  the  recognizance,  was  defective, 
sinoe,  with  that  allegation,  it  was  quite  consis- 
tent that  C.  had  paid,  or  hod  rendered  himself, 
which  would  have  satisfied  tlie  recognizance, 
aod  as  D.  was  not  oondemned,  he  was  not 
boand  either  to  pay  or  to  render.  Wilkinson 
r.  Tborley,  4  M.  &  S.  88.  But  where  two 
were  sued  in  an  action  of  assumpsit,  and  a  re- 
cognizance of  bail  was  given,  in  case  the  said 
C.  aod  D.  should  happen  to  be  condemned,  andf 


it  was  averred  in  the  declaration  that  C.  was 
condemned,  but  no  notice  taken  why  i).  was 
not  also,  it  was  considered  su£5cient,  since  D. 
might  have  died,  or  become  a  certificated  bank* 
rupt,  befbre  Judgment,  which  fact  will  be  pre- 
sumed, ib.  84. 

(  q)  See  the  notes  to  the  last  precedent 
The  statement  of  the  recognizance  by  the 
original  must  correspond  with  the  entry  of  it, 
which  varies  from  that  by  bill.  The  entry  is 
the  same  though  it  was  taken  at  chambers. 
See  form,  Tidd's  Forms,  6th  edit.  108.  See 
the  form,  7  Wentw.  60;  1  East,  603. 

(r)  Or  *•  promise  and  undertaking,"  if  the 
judgment  was  on  one  count  only.  5  Bar.  & 
Cres.  889, 
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cN  rf;oo-  plaintiff  (A),  in  a  certain  plea  of  trespass  on  the  case  upon  promises,  to  the 

oF^fiAij^^  damage  of  the  said  plaintiff  of — /,  [or,  if  in  debt,  "  in  a  certain  plea  of  debt 

for — /.,"]  then  depending  in  the  said  court  hy  and  at  the  suit  of  the  said 

plaintiff  against  the  said  E.  F.  then  the  said  defendant  consented  and  agreed 

that  all  such  damages  [or,  if  in  debt,  *'  that  as  well  the  said  debt,  as  all  such 

damages,"]  as  should  be  adjudged  unto  the  said  plaintiff  in  that  behalf,  should 

be  made  of  his  lands  and  chattels,  and  levied  to  the  use  of  the  said  plaintiff,  if  it 

should  happen  that  the  said  E.  F.  should  not  pay  unto  the  said  plaintiff  those 

damages  [or,  if  in  debt,  **the  said  debt  and  damages,"]  or  render  himself  on 

that  occasion  to  the  prison  of  the  Marshalsea  of  our  lord  the  king,  before  the 

I  *473  J  \img  himself  (/)  ;  as  *by  the  record  of  the  said  recogni^nce,  still  remaining 

in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  here,  to 

recoferod'   wit,  at  Westminster  aforesaid,  more  fully  appears.     And  altliough  the  said 

against       plaintiff  afterwards,  that  is  to  say,  in  Tfjfm,  in  the year  of  the 

the  princi-  reiffu  aforesaid,  in  the  said  court  of  our  said  \oii  the  king,  before  the  king  him- 
P'^  •  sel^  by  bill,  without  the  writ  of  our  said  lord  the  king,  and  by  the  considera- 

tion and  judgment  of  the  said  court,  recovered  (w)  in  the  said  plea  against 
the  said  E.  F.  — /.  for  damages  which  he  had  sustained,  as  well  on  occasion  of 
not  performing  certain  promises  and  undertakings  (n),  then  lately  made  by 
the  said  E.  F.  to  the  said  plaintiff,  [or,  if  in  debt,  "  the  said  debt,  and  also 
— /.  for  his  damages  which  he  had  sustained,  as  well  by  means  of  the  detain- 
ing of  the  said  debt,*']  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  whereof  the  said  E.  F.  was  convicted;  as  by  record  and 
proceedings  thereof,  still  remaining  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself  here,  to  wit,  at,  Westminster  aforesaid,  more  fully  ap- 
pears (o).*  Yet  the  said  E.  F.  hath  not  paid  to  the  said  plaintiff  the  said 
damages,  [or,  if  in  debt,  •*  debt  and  damages,"]  or  any  part  thereof,  not  ren- 
dered himself  on  that  occasion  to  the  prison  of  the  marshal  of  the  Marshalsea 
[  *474  ]  of  our  said  lord  the  king,  before  the  king  himself  {p),  according  *to  the  form 
and  effect  of  the  said  recognizance,  and  as  well  the  said  recognizance  as  the 


(Jc)  It  should  be  stated  at  whose  suit  the  de- 
fendant became  bail,  and  for  what  sum,  jtc. 
1  Wils.  *284;  WiUes.  19,  n.  a.  Com.  Dig.  Plea, 
der,  2  W.  10.  As  to  variance,  see  II  East, 
516. 

(/)  The  description  of  the  reoognizanoe  is  to 
be  taken  fVom  the  entry  of  the  recognizance  by 
hilU  with  which  it  should  precisely  correspond. 
See  Tidd's  Prac.  Forms,  107, 6th  edit.  Though 
the  recognizance  be  taken  before  a  judge  at 
cliambers,  it  is  the  practice  to  enter  it  as  if  it 
were  (nken  in  court,  4  B.  &  C.  407.  Where 
the  condition  is  not  incorporated  in  the  recog- 
nizance, it  is  not  necessary  to  set  it  out  in  the 
declaration  or  scire  facias,  Barnes,  93,  389, 
Willes,  18.  It  must  be  stated  accurately  be- 
fore whom  and  where  the  recognizance  was 
taken.  Where  the  recognizance  in  K.  B.  was 
stated  to  have  been  taken  before  a  judge  of 
chambers,  as  appeared  by  the  record  thereof, 
when  Qp  production  it  appeared  was  taken  in 
court,  the  variance  was  held  fatal,  thoagh  in 
fiict  the  entry  in  the  filazer*s  book  stated  it  to 
have  been  taken  before  a  judge,  4  B.  i  C. 
403.  6  D.  &  R.  483,  S.  C.  So  where  a  re- 
cognizance in  C.  P.  was  alleged  to  have  been 
taken  in  court,  and  it  appeared  to  have  been 
token  before  a  judge  at  chambers,  the  vari- 


ance una  held  fiital,  on  the  plea  of  nul  M  re^ 
cord,  4  Mod.  42;  Salk.  664,  659,  S.  C. 

(m )  As  to  variance  in  statement  of  the  judg- 
ment, see  1  Taunt  221 ;  post,  483.  The  decla- 
ration need  not  show  how  judgment  was  obtain- 
ed, it  is  sufficient  to  aver  generally  taliter  pro- 
cessum  fuit,  that  the  plaintiff  recovered,  Cro. 
Jac.  46. 

(n)  Or  if  the  judgment  was  on  one  count 
only  say,  "  promise  and  undertaking;**  see  6 
B.  &  C.  839. 

(o)  If  the  condition  of  the  recognizance  be, 
that  the  principal  appear  within  eight  days 
after  warning,  it  seems  necessary  to  aver,  that 
the  plaintiff  gave  the  warning,  since  that  con- 
stitutes a  condition  precedent,  Cro.  Jac.  46. 

( p)  The  breach  must  be  stated  according  to 
the  terms  of  the  recognizance.  Where  the  con- 
dition is,  that  the  principal  should  render  him- 
self or  pay  the  money,  the  declaration  must 
show  that  he  had  neither  rendered  nor  paid  the 
money,  and  if  the  plaintiff  only  aver  that  he 
did  not  render,  it  will  be  bad,  for  ho  may  nev- 
ertheless have  paid  the  mone^'.  Skin.  100.  For 
if  that  were  to  be  allowed,  several  execution! 
might  be  taken  out  in  different  courts  upon  the 
same  record.  Dyer,  869;  Bro.  Ab.  tit.  Record* 
89    Hen.    6.    p.     8*     Where    in   an  action 
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Raid  judgment  still  remain  in  full  force  and  effect,  in  no  wise  satisfied,  vacated, 
or  dKchflO-ged.  And  the  said  plaintiff  hath  not  as  yet  obtained  anj  execution 
of  the  said  judgment,  wherebj  and  according  to  the  form  and  effect  of  the  said 
recognizance,  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have 
of  and  from  the  said  defendant  the  said  sum  of — /.  in  form  aforesaid  recovered 
[if  by  original^  say  '*  acknowledged,"]  and  above  demanded ;  yet,  4;c. — [  Cofi- 
dusioH  in  debt^  as  a7ite,  387.] 


ON  RECOO- 
mZAKCES 
or  BAIL. 


For  that  whereas  the  said  defendant,  heretofore,  (that  is  to  say  in 
in  the  — 


Term,  The  like 


year  of  the  reign  of  our  lord  the  now  king,  came  personally  into  ^^^^  ^® 


action 


the  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster,  in  against 
the  county  of  Middlesex,  and  then  and  there  in  the  said  court,  acknowledged  the  princi. 
himself  to  owe  to  the  said  plaintiff,  the  *said  snln  of  — /.  above  demanded,  and  ^rlaimil'^ 
then  and  there,  for  himself  and  his  heirs,  did  consent  and  grant  that  the  said  {q). 
8am  of  — /.  should  be  made  of  his  lands  and  chattels,  and  levied  to  the  use  and  [  *475  ] 
behoof  of  the  said  plaintiff  on  this  condition,  that  if  judgment  should  happen  to 
be  given  in  the  said  court  for  the  said  plaintiff,  against  E.  F.  in  a  certain  plea 
of  trespass  on  the  case  upon  promises,  [or,  if  in  debt,  seethe  mode  of  stating 
the  form  throughout  in  the  preceding  precedent]  then  lately  commenced  by 
the  said  plaintiff,  against  the  said  E.  F.  in  the  said  court  of  our  said  lord  the 
kmg,  before  the  king  himself,  to  the  damage  of  the  said  plaintiff  of  — /.  that 
then  the  said  E.  F.  should  pay  and  satisfy  all  such  damages  as  should  be  ad- 
judged to  the  said  plaintiff  in  that  behalf,  or  render  himself  to  the  prison  of  the 
marshal  of  the  Marshalsea  of  our  said  lord  the  now  king,  before  the  king 
himself,  on  that  occasion,  as  by  the  record  of  the  said   recognizance  now  re- 
maining in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
.Westminster  aforesaid,  more  fully  appears.     And  although  the  said  plaintiff 

afterwards,  to  wit,  in Term,  in  the year  of  the  reign  of  our  said 

lord  the  now  king,  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  Westminster  aforesaid,  by  the  consideration  and  judgment  of  the 
same  court,  recovered  against  the  said  E.  F.  in  the  plea  aforesaid,  £ —  for 
his  damages  which  he  had  sustained  as  well  by  reason  of  the  not  performing 
certain  promises  and  undertakings  (r),  then  lately  made  by  the  said  E.  F. 
I  to  the  said  plaintiff,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  E.  F.  was  convicted,  as  by  the  record  and 
iproceedings  thereof  now  remaining  in  the  said  court  of  our  said  lord  the  king, 
Wore  the  king  himself,  at  Westminster  afore3aid,  more  fully  appears  ]  yet  the 
"  E.  F.  &c. — [As  in  the  last  form,  from  the  *to  the  e?id.] 


two,  a  recognizance  of  bail  was  given, 
case  the  said  G.  and  D.  should  happen  to  be 
led,  and  shoald  not  pay  or  render  them- 
iTCi,"  and  scire  faciat  thereon,  after  show- 
that  G.  was  condemned,  butnotD.,assign- 
a  breach  that  G.  and  P.  did  not  pay  nor 
ler,  &o.  it  wa«  held  that  the  breach,  thoagh 
the  words  of  the  recognizance,  was  defective, 
*,  with  that  allegation,  it  was  quite  oonsis- 
it  that  G.  had  paid,  or  had  rendered  himself, 
rbtch  woald  have  satisfied  the  recognizance, 
as  D.  was  not  condemned,  he  was  not 
id  either  to  pay  or  to  render.    Wilkinson 
},  Thorlcy,  4  M.  &  S.  88.    But  where  two 
sued  in  an  action  of  assumpsit,  and  a  re- 
loce  of  bail  was  given,  in  case  the  said 
and  P.  shoald  happen  to  be  condemned,  andf 


it  was  averred  In  the  declaration  that  G.  was 
condemned,  but  no  notice  taken  why  i).  was 
not  also,  it  was  considered  sufficient,  since  D. 
might  have  died,  or  become  a  certificated  bank* 
rupt,  befisre  Judgment,  which  fact  will  be  pre- 
sumed, ib.  84. 

(  q)  See  the  notes  to  the  last  precedent 
The  statement  of  the  recognizance  by  the 
original  must  correspond  with  the  entry* of  it, 
which  varies  ft-om  that  by  bill.  The  entry  is 
the  same  though  it  was  taken  at  chambers. 
See  form,  Tidd's  Forms,  6th  edit  108.  Sco 
the  form,  7  Wentw.  60;  1  East,  603. 

(r)  Or  •*  promise  and  undertaking,'*  if  the 
judgment  was  on  one  count  only.  5  Bar,  6l 
Ores.  889, 
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ON  BBcoG-  and  have,  of  and  from  the  said  defendant,  the  said  sum  of  — /.  above  demand- 

^ofbIou    ^ »  y^^  *^®  ^^^  defendant  (although  often  requested  so  to  do)  hath  not  as 

yet  paid  the  sum  of  — /.  above  demanded,  or  any  part  thereof,  to  the  said 

plaintiff,  but  he  to  do  this  hath  hitherto  wholly  refused,  and  still  doth  refuse, 

to  the  damage,  &c. 

Debt  on  For  that  whereas  the  said  defendant  heretofore,  to  wit,  at  the  session  of  as 

recogni-     gizes,  holden  at  Lancaster,  in  the  said  county  of  Lancaster,  on,  &c.  in  the 

SaliTer-  y^^^  ^f  *^®  reign  of  our  lord  the  now  king,  before  Sir ,  knight,  one 

ror,  given   of  the  barons  of  our  said  lord  the  king,  of  his  court  of  Exchequer,  at  Westmin- 

in  c.  P.  at  ster,  and  Sir ,  knight,  one  other  of  the  barons  of  our  said  lord  the 

not^Btating  ^^^8»  ^^  ^  ^^^^  court  of  Exchequer,  at  Westminster,  justices  of  the  said  lord 
the  oondU   the  king,  at  Lancaster  aforesaid,  came  in  his  proper  person,  and  then  and  there 
tion  {b).     acknowledged  that  he,  the  said  defendant,  owed  to  the  said  plaintiff — L  of  law- 
ful English  money,  to  be  paid  to  the  said  plaintiff,  his  executors  or  assigns, 
and  that,  unless  he  should  do  it,  the  said  defendant  granted  that  the  said  — /. 
[  *479  ]  should  be  made  of  his  lands  and  chattels,  and  to  the  use  of  the  said  ^plaintiff 
levied,  as  by  the  record  of  the  said  recognizance  remaining  in  the  said  court  of 
our  said  lord  the  king,  before  his  justices  at  Lancaster  aforesaid,  and  which  is 
still  in  full  force,  more  fully  appears  ;  yet  the  said  defendant,  (although  often 
requested  so  to  do)  hath  not  yet  paid  the  said  sum  of  — /.  above  demanded, 
or  any  part  thereof,  to  the  said  plaintiff,  but  he  to  do  this  hath  hitherto  wholly 
refused,  and  still  doth  refuse,  to  the  damage  of  the  said  plaintiff,  of  — L  and 
therefore  he  prays  relief,  &c. 

Pledges,  &a 

Debt  on  For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  <fec.  came  before 

"^^*:      the  Honorable  Sir ,  knight,  one  of  the  justices  of  the  court  of  our 

baUiner-  lord  the  now  king,  of  the  bench  at  Westminster,  in  the  county  of  Middlesex, 

ror  in  C.     at  his  chambers  in ,  and  acknowledged  himself  to  owe  to  the  said  plain- 

j^^*^^^     tiff  the  said  sum  of  £ —  to  be  levied  of  his  lands  and  chattels,  which  said  re- 
judge  (c).  cognizance  the  said  justice  afterwards,  to  wit,  on,  &c.  delivered  with  his  own 
proper  hands,  in  the  said  court  of  the  bench  at  Westminster,  in  the  county  of 
Middlesex  to  be  enrolled,  and  the  same  was  then  and  there,  before  the  Right 

Honorable  Sir ,  knight,  and  his  brethren,  then  his  said  majesty's 

justice  of  the  bench,  enrolled  of  record  in  the  same  court,  as  by  the  record 
thereof  remaining  in  the  same  court  manifestly  appears ;  vet  the  said  defendant 
(although  often  requested  so  to  do)  hath  not  as  yet  paid[  the  said  sum  of  £ — 
or  any  part  thereof,  to  the  said  plaintiff;  but  the  said  defendant  to  pay  the 
same,  or  any  part  thereof,  hath  hitherto  wholly  refused,  and  still  doth  refiise. 
To  the  damage,  &c, 

wT  *iMce  ^^^  ^^^^  whereas  the  defendant  heretofore  (rf)?  *o  wit,  on,  &c.  in  [Michael- 
ofTao'hi  ™«^]  Term,  in  the  [first]  year  of  the  reign  of  our  lord  the  king,  before  the 
error  from  king  himself,  at  Westminster,  in  his  proper  person,  and  according  to  the  form 

K.  B.  or 

oucr.  ^^^  Where  the  condition  is  not  incorporated  Judge  at  Chambers,  and  it  appears  so  on  the 

^      *  Jn  the  recognizance,  it  is  not  necessary  to  set  entiy  of  recognizances,  hero  insert  **to  wit, 

it  out  in  the  declaration,  or  scire  facias.  See  on,  &c.  A.  D.  came  before  Sir  J.  L.  knight, 

Barnes,  93,  339;  WiUes.  18;  Tidd's  Prao.  9th  then  and  stiU  being  one  of  the  justices  of  our 

edit.  1151.    See  form,  2  Mod.  Ent  248.  said  lord  the  king,  before  the  king  himself,  *i 

(c)  WiUes,  18.    See  sci,  fa,     Tidd*8  Forms,  his  chambers,  situate  and  being  in  Serjeant** 

499,  Gth  edit  Inn,  Chancery-lane,  in  the  oily' of  Londo&»  lA 

{d)  If  the  Tecogninnce  be  taken  before  a  his  proper  person.  &o." 
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of  the  Statute  in  such  case  made  and  provided,  acknowledged  himself  to  owe  to  ^^  recoq- 
the  said  plaintiff  the  said  sum  of  [j6200]  above  demanded,  to  be  paid  to  the   ^^^^ 
said  plaintiff,  his  executors  or  assigns ;  and  unless  he  should  do  so,  the  said  de- 
fendant granted  and  agreed  that  the  said  sum  of  [jG200]  should  be  made  of 
bis  lands  and  chattels,  and  levied  to  the  use  of  the  said  plaintiff,  upon  condition, 
nevertholess,  reciting  that  the  said  plaintiff  then  lately  in  the  court  of  our  said 
lord  the  king,  before  the  king  himself,  the  said  court  then  and  still  being  at 
Westminster,  in  the  county  of  Middlesex,  by  bill,  without  the  writ  of  our  said 
krd  the  king,  and  by  the  judgment  of  the  same  court,  recovered  against  one  J. 
M.  [jEIOO]  for  his  damages  which  Be  had  sustained,  as  well  on  occasion  of  the 
not  performing  of  certain  promises  and  undertakings  [or,  if  in  deht^  alter  the 
form  accordingly^  see  forms  in  debt,  post,  484,  J  before  then  made  by  the 
said  J.  M. ;  to  the  said  plaintiff,  as  for  his  costs  and  charges  by  the  said  plain- 
tilTiii  that  suit  in  that  behalf  expended,  whereof  the  said  J.  M.  had  been  con- 
icted,  as  appeared  of  record  in  the  said  court  of  our  said  lord  the  king,  be- 
fore the  king  himself,  at  Westminster,  and  also  reciting  that  the  said  J.  M. 
had  brought  a  writ  of  error  upon  the  judgment  aforesaid,  returnable  before  the 
jttstices  of  our  lord  the  king  of  Common  fiench  and  barons  of  our  said  lord  the 
ling's  Exchequer,  of  the  decree  of  the  court  in  our  said  lord  the  king's  Ex- 
chequer Chamber,  at  Westminster,  on,  &c.    And  if  therefore  the  said  J.  M. 
should  prosecute  the  said  writ  of  error  with  effect,  and  should  pay  and  sat- 
isfy the  plaintiff  if  the  said  judgment  should  be  affirmed,  or  the  said  writ 
of  error  be  discontinued  on  his  default,  or  he  should  be  nonsuited  therein, 
as  well  the  damages,  costs,  and  charges  aforesaid  adjudged  upon  the  said 
judgment,. as  well  as  such  costs  and  charges,  and  damages,  as  should   be 
awarded  to  the  said  plaintiff  for  the  delay  of  execution  of  the  judgment  afore- 
said, by  pretext  of  presenting  the  said  writ  of  error,  then  that  recognizance 
was  to  be  void,  or  else  to  be  and   remain  in  full  force  and  virtue  (e)  as 
by  the  record  of  the   said  recognizance  now  remaining  in  the  said   court 
of  our  said  lord  the  king,  before  the  king  himself,  more  fully  appears,  and 
such  proceedings  were  thereupon  had  upon  the  said  writ  of  error  in  the  said 
court  of  Exchequer  Chamber,  before  the  justices  of  the  Common  Bench, 

and  barons  of  the  exchequer  aforesaid,  that  afterwards,  &o.  on,  &c.  in 

Tenn,  in  the year  of  the  reign  aforesaid,  the  judgment  was  in  all  things 

affirmed  and  XI 7.  lO^.  were  then  and  there,  in  and  by  the  said  court  of  Ex- 
chequer Chamber,  adjudged  to  the  said  plaintiff)  according  to  the  form  of 
the  Statute  in  such  case  made  and  provided,  for  his  damages,  costs,  and 
charges,  which  he  had  sustained  and  expended  by  reason  of  the  delay  of  the 
execution  of  the  judgment  aforesaid,  in  pretence  of  prosecuting  the  said  writ 
of  error,  as  by  the  record  and  proceedings  thereof,  remitted  by  the  said  jus- 
tices and  barons,  from  the  said  court  of  Exchequer  Chamber  into  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster  afore- 
siid,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
now  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  Westminster  aforesaid,  more  fully  appears  ;  nevertheless  the  said 
J.  M.  hath  not  as  yet  paid  to  the  said  plaintiff  the  damages,  costs,  and  charges, 

(<)  If  before  a  Judge  at  Chambers,  here  in-  Westminster,  &o.  to  be  enroUed,  and  the  same 

Mtt,  **  which  said  recognizance  the  said  SirK.,  was  then  and  there,  before  Sir  C.  A.  and  his 

knigifat,  80  being  such  justice  as  aforesaid,  a^  brethren,  then  his  majesty's  justices  of  the 

terwards,  &c.  on,  &c  next,  after  three  weeks,  same  court  of  our  loid  ^e  long,  before  the 

&e.  d^ivered  with  his  own  proper  hands  in  king  himself,  enrolled  of  record  in  the  pame 

the  sud  court  of  our  lord  the  sing  hunself,  at  court,  &o.  at  Westminster,  &o." 
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ON  BEcoa-  so  as  aforesaid  adjudged  upon  the  said  first  mentioned  judgment,  or  the  dam- 
""  BAi^  ages,  costs,  and  charges  aforesaid,  so  awarded  as  aforesaid,  or  any  part  thereof 
and  as  well  the  said  recognizance  as  the  said  several  judgments,  still  are  and 
remain  in  full  force,  vigor,  and  effect,  and  not  in  any  respect  annulled,  dis- 
clmrged,  paid  off,  satisfied,  or  made  void ;  and  the  said  plaintiff  hath  not  as 
yet  obtained  any  satisfaction  of  or  upon  the  said  judgments,  or  either  of  them, 
whereby,  and  according  to  the  force,  form,  and  effect  of  the  said  recognizance, 
an  action  hath  accrued  to  the  said  plainti&  to  demand,  &o. — [Conclude  as 
Ksualj  adding  the  usucU  breach,  as  arUe,] 

On  a  re-  For  that  the  said  defendant  heretofore,  to  wit,  on,  &c.  at,  A;c.  (venv£)  oiune 

ttken^bo^  in  his  proper  person  before  one  E.  F.  then  and  there  being  a  oommissi(mer, 

foi-e  a  com-  duly  appointed  and  empowered  (g)  by  the  justices  of  our  lord  the  king,  of 

missioner  the  bench  at  Westminster,  in  the  county  of  Middlesex,  to  take  and  receive  all 

^mti  ^^'^  every  such  recognizance  or  recognizances,  of  bail  or  bails,  in  and  for  the 

where  the   said  county  of as  any  person  or  persons  should  be  willing  to  acknowledge 

plaintiff  or  make  before  him,  in  any  action  or  suit  depending  in  the  said  court  of  our 

•ud^ment    ®^^^  ^^^  *^^  ^'^8'  ^^  ^®  bench  at  Westminster,  according  to  the  form  of  the 
in  aasump.  Statute  (A)  in  such  case  made  and  provided,  and  then  and  there,  to  wit,  on, 
sit  by  orig-  &c,  aforesaid,  at  &c,  {venue^  aforesaid,  before  the  said  E.  F.  so  being  such 
mal  (/).    commissioner  as  afoi-esaid,  became  pledge  and  bail  for  one  G.  H.  and  then  and 
there  acknowledged  himself  to  owe  to  the  said  plaintiff  the  sum  of  £ —  which 
said  sum  of  £ —  the  said  defendant  for  himself  and  his  heirs,  did  grant  should 
be  made  of  his  lands  and  chattels,  and  levied  to  the  use  of  the  said  plaintiff, 
upon  condition  that,  if  judgment  should  happen  to  be  ffiven  for  the  said  plain- 
tiff against  the  said  G.  H.  in  the  said  court  of  our  lora  the  king,  of  the  bench 
[  ^^480  ]  at  Westminster  aforesaid,  in  a  certain  plea  of  trespass  on  the  case  ^uponprom* 
ises,  to  the  damage  of  the  said  plaintiff  of  £ —  then   the  said  G.  H.  should 
satisfy  all  such  damages  as  should  be  adjudged  to  the  said  plaintiff  against 
the  said  G.  H.  in  the  said  court,  or  should  render  his  body  on  that  occasion 
to  his  majesty's  prison  of  the  Fleet,  which  said  recognizance,  afterwards,  to 
wit,  on,  &c.  to  wit,  at,  &c.  (venue)  aforesaid,  in,  &c.  aforesaid,  was  duly 
transmitted  by  the  said  E.  F.  so  being  such  commissioner  as  aforesaid,  to 

and  filed  with  the  honorable then  and  still  being  one  of  the  justices  of 

the  court  of  our  said  lord  the  king,  of  the  bench,  to  wit,  at  his  chambers  in 
Sergeant's  Inn,  Chancery-lane.  London,  and  was,  bv  him  the  said  justice, 

afterwards,  to  wit,  on,  &c;  aforesaid,  in term,  m  the year  of  the 

reign,  &o.  brought  into  the  said  court  of  our  said  lord  the  king,  of  the  bench 
at  Westminster  aforesaid,  to  be  enrolled  and  recorded,  and  thereupon  the  said 
recognizance,  at  the  request  of  the  said  plaintiff  was  then  and  there  duly  en- 
rolled and  recorded  in  the  said  court,  as  by  the  record  thereof,  still  remaining 
in  the  said  court  of  the  bench  at  Westminster  aforesaid,  more  fully  appears. 
And  although  the  said  plaintiff  afterwards,  to  wit,  in  the  Term  of  — —  in 

the year  of  the  reign,  &c.  in  the  said  court  of  our  said  lord  the  king, 

of  the  bench  at  Westminster  aforesaid,  in  the  county  of  M.  by  the  considera- 
tion of  the  same  court  recovered  against  the  said  G.  H.  in  the  said  plea  of 

(/)  See  1  Wentw.  5S.    As  to  venue,  aee  2  to  take  reoognisanoeB  Ibr  the  county  of  Dur- 

J.  a.  Moore,  66;  8  Taunt.  171,  S.  C.  ham,*'  was  held  sufficient,  of  commisaioiieri 

iff)  In  an  action  on  a  recognizance  of  bfMl  having  authority,  2  J.  B.  Mooto,  66;  ST^ont 

taken  before  a  commissioner  at  Durham,  an  171,8.  G. 

averment  that  it  was  taken  "  before  G.  H.  then  (A)  4  W.  &.  M.  o.  4. 
and  there  being  a  commissioner  duly  appointed 
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jE—  which,  in  and  by  the  said  court,  was  adjudged  to  the  said  plaintiff  for  ^^  recoo- 
his  damages  which  he  had  sustained,  as  well  bj  reason  of  the  not  performing  ^^^^^^ 
certain  promises  and  undertakings  made  by  the  said  G.  H.  and  not  performed, 
IS  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  G.  H.  was  convicted,  as  by  the  record  and  proceedings  there- 
of remaining  in  the  said  court  of  our  said  lord  the  king,  of  the  bench  at  West- 
miiBter  more  fully  appears ;  yet  the  said  G.  H.  (although  often  requested  so 
to  do)  hath  not  as  yet  paid  or  satisfied  the  said  damages  aforesaid  so  as  afore- 
said recovered,  or  any  part  thereof,  to  the  said  plaintiff,  nor  rendered  him- 
self on  that  occasion  to  his  majesty's  said  prison  of  the  Fleet,  according  to 
the  form  and  effect  of  the  said  recognizance,  nor  has-  he  made  any  satisfaction 
of  the  said  judgment;  and.  as  well  the  said  recognizance  as  the  said  judg- 
ment, still  remain  in  full  force  and  effect,  in  no  wise  reversed,  set  aside,  or 
otherwise  satisfied  or  vacated ;  of  all  which  said  premises  the  said  defendant 
afterwards,  to  wit,  on,  &c.  at  &c.  {venue)  had  notice,  whereby,  &c. — [Ac- 
tin  accrevU,  ^c,  as  usual.^ 
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Middlesex,  (to  wit.)  (k)  A.  B.  complains  of  C.  D.  &c. — [Commencement     ments. 
tnidu,  ante,  384,  n.  and  proceed  as  foUows ;]  For  that  whereas  the  said  plain-  Dochcra- 

tiff  heretofore,  to  wit,  in Term  (/)  in  the  year  of  the  reign  of  our  lord  the  *'^"  ^^  * 

WW  king,  in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  at  n^^t^i^^^* 
Westminster,  in  the  county  of  Middlesex,  [or  tf  in  C  P.  say  "  before  the  k.  b!  or 
Bt  Hon.  Sir ,  Ejit  and  his  companions,  then  and  Still  being  his  C.  P.  or 

~        -    -  Ezch&- 


Hajc3ty*s  Justices  of  the  Bench  here,  to  wit,  at  Westminster,  in  the  county  ^^'^^^ 
rfiliddlesex,"]  [or,  if  in  the  Exchequer^  say  "  in  the  court  of  our  said  lord  ^^^it 
the  king,  before  the  barons  of  his  Exchequer,  "i^at  Westminster,  in  the  county  («)• 
of  Middlesex,"  (jn)  by  the  consideration  and  judgment  of  the  said  court,  re-  [  ♦488  ] 
oorercd  against  the  said  defendant  ♦the  said  sum  of  — /.  (n)  above  demanded, 
'  which  in  and  bj  the  said  court  were  then  and  there  adjudged  to  the  said  plain- 


,  ^  (i)  Debt  lies  in  the  sapcrior  courts  on  a 
Itfigineiii  obtained  in  the  inferior  courts,  and 
nVe  terta,  Oilb.  Debt,  892,  8.  The  courts, 
Werer,  diaooorage  actions  of  debt  on  judg- 
be&l,  id.  ibid,  and  by  44  Geo.  8.  c.  46,  s.  4, 
Ae  phintlff  in  such  action  is  net  entitled  to 
wti,  imlesB  the  court  wiU  make  an  order  for 
flttt  purpose.  If  defendant,  howoYer,  in« 
ileai  Gf  applying  to  the  court  to  stay  the 
fnxee^ngs,  plead  nul  tiel  record,  or  the  like, 
fer  dday,  the  plaintiff  ought  to  haTe  his 
iMta.  4  Taunt  264.  The  act  also  does  not 
atend  to  actions  on  judgments  of  nonsuit  or 
•08  ^of.  14  East,  848.  No  action  lies  on 
Iks  ^dgment  if  defendant  has  been  onoe  taken 
m  ^baof^  in  execution  on  it,  and  this  al- 
ftragh  discharged  with  plaintiff 's  concurrence, 
TT.  B.  420;  5  M.  &  S.  108;  2  East,  218. 
&ior  in  the  judgment  is  no  ground  of  objec- 
tioa  to  an  action  upon  it,  2  Lcy.  161.  As  to 
(be  decliration  in  general,  Gilb.  Debt,  412, 
&e.    Com.  Dig.  Plead.  2  W.  12;  1  Saun.  92, 

VcL.  IL  46 


n.  2,  829,  n.  1,  2,  8.  Ante,  toI.  i.  Index, 
tit  Debt;  Sclwin,  N.  P.  tit  Debt.  See  forms, 
Morg.  641.  658;  1  Rich.  C.  P.  208,  440, 
post. 

{k)  The  Tenue  is  local,  and  must  be  where 
the  record  is,  which  is  now  aljrays  in  Middle- 
sex, Gilb.  Debt.  418;  Ante,  voL  i  Index,  tit 
Venue; 

*  (/)  The  Term  and  parties,  and  the  sum  re- 
covered, must  be  shown.  Com.  Dig.  pleader, 
2  W.  12.  As  to  pleading  a  judgment  in  an  in- 
ferior court,  Id.  ibid.  1  Saund.  2  J,  n.  2;  Ante, 
vol.  i.  Index,  tit  Declaration. 

(m)  'What  a  variance  in  this,  see  ante,  417, 
notes  (t)  (Ar). 

(n)  A  variance  in  the  sum  would  be  fatal. 
Where  there  was  a  judgment  for  888/.  0«.  Irf. 
and  debt  was  brought  on  it,  stating  the  judg- 
ment  was  for  888/.  omitting  the  penny,  it  was 
held  a  variance,  and  that  it  could  not  be  cured 
by  a  remittitur  of  the  penny.    2  Stra.  1171. 
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ON  juDQ-  tiff  (o)  for  his  damages,  which  he  had  sustained  as  well  by  reason  of  the  non- 
performance by  the  said  defendant  of  certain  promises  and  undertakings  (p), 
then  lately  made  by  the  said  defendant  to  the  said  plaintiff,  as  for  his  costs  and 
charges,  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  defen- 
dant was  convicted  as  by  the  record  and  proceedings  thereof,  remaining  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  [or,  if  in  C.  P. 
say  *^  of  the  Bench  aforesaid,  at  Westminster  aforesaid,"]  [or,  ifiji  the  Ex- 
cheqver^  say  "  of  our  said  lord  the  king,  before  the  Barons  of  his  Exchequer, 
at  Westminster  aforesaid,"]  more  fully  appears  {q) ;  which  said  judgment  stiU 
remains  in  full  force  and  efiect  (r),  not  reversed,  satisfied,  or  otherwise  vacat- 
ed; and  the  said  plaintiff  hath  not  obtained  any  execution  or  satisfaction  of  or 
upon  the  said  judgment  so  recovered  as  aforesaid ;  whereby  an  action  hath  ac- 
crued to  the  said  plaintiff  to  demand  and  have,  of  and  from  the  said  defendant 
the  said  sum  of — /.  above  demanded;  yet,  &c. — [^Conclusion  as  a?ii€,  387, 
a7td  insert  damages  sufficient  to  cover  interest,  ^c,'] 

[  *484  ]       *[As  in  the  last  form,  as  far  as  the  *,  and  then  proceed  asfolloics :] — 
The  like      As  well  a  certain  debt  of — /.  as  also  — /.  which  in  and  by  the  said  court  of 

ment  ua*^'  ^^^  ®^^^  ^^^^  *^®  ^^^S^  before  the  king  himself,  [or,  if  in  C.  P.  "  which  in 
debt  («).  and  by  the  said  court  of  our  said  lord  the  king  of  the  bench,"]  were  then  and 
there  adjudged  to  the  said  plaintiff  for  his  damages  which  he  had  sustained,  as 
well  by  reason  of  the  detention  of  the  said  debt,  as  for  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,  whereof  the  said  defendant  was 
convicted,  as  by  the  record,  <fec.     [As  in  the  last  precedent  to  the  end.] 

On  judg-  [Same  as  the  form,  ante,  483,  to  the  *,  and  then  proceed  asfoUotts :] — 
defenc^t  ^^^  ®^^  ^^  — ^'  ^^^®  demanded,  which  in  and  by  the  said  court  of  our  said 
on  verdict,  lord  the  king,  before  the  king  himself,  were  adjudged  to  the  said  plaintiff,  and 
with  his  assent  for  his  costs  and  charges  by  him  laid  out  and  expended  in  and 
about  his  defence  of  a  certain  action  of  trespass  on  the  case  on  promises  [or, 
05  the  action  is"]  then  lately  prosecuted  in  the  said  court  by  the  said  defend- 
ant against  the  said  plaintiff,  whereof  the  said  defendant  was  convicted,  as  by 
the  record,  &c.     [Same  as  the  precedent,  ante,  483,  to  the  end.] 

[For  the  description  of  a  judgmeiit  of  non  pros — for  not  entering  the 
issue — or  as  in  case  of  a  jionsuif^ — or  a  nonsuit  see  Tidd's  forms,  Qth 
edit,  169,  291,  314,  809.     7  Wenlw.  120.] 

Middlesex,  (to  wit.)  John  Drake  was  summoned  to  answer  J.  W.  of  a 
plea  that  he  render,  &c.  {as  us^ial  i?i  debt).  For  that  whereas  the  said  plain- 
tiff, heretofore,  to  wit,  in Term,  in  the year  of  the  reign  of  oar 


The  like 
on  other 

mcnts. 

On  a  judg- 
ment re- 
covered by 
1  m  in  K. 
B.  when 
defendant 
was  sued 
by  a 
wrong 
name. 


(o)  The  judgment  mnst  be  set  forth  accurate- 
ly, and  a  variance  would  be  fetal.  If  the 
parties'  names  be  misplaced,  &c.  it  would  be 
bad,  7  Taunt.  271.  Sed  quterCy  that  was  a 
decision  in  a  sham  plea,  and  see  as  to  misno- 
mer of  parties,  1  Roll.  754,  1.  40;  7  T.  E. 
447;  See  form,  post,  484,  where  a  defendant 
was  sued  in  the  first  action  by  a  wrong  name. 

(  p )  If  the  judgment  was  on  one  count  only 
(as  is  usual  where  the  action  is  on  a  bill  of  ex- 
chnngc  or  a  prcmipsory  note,  and  there  is  a 
reference  to  the  Master  or  Prcthonotary  on  a 
judgment  by  default,)   instead  of  tlic  words 


"  promises  and  undertakings,**  say  ••  proimsB 
and  undertaking,'*  otherwise  there  would  iMjk 
variance,  see  5  B.  &  Crcs.  839;  Stra.  B9SL 
2  Stark.  7. 

iq)  This  is  necessary,  see  ante,  476,  n.  (I); 
Co.  Lit.  803  a;  1  Lord  Raym.  85;  8  8a]k» 
565.  However  the  omission  is  only  canae  to 
special  demurrer,  11  East,  566. 

(r)  As  to  this  allegation,  see  Com.  D|& 
Pleader,  2  W.  12.  It  is  not  neccssaiy^ 
Saund.  880,  n.  4. 

(s)  2  MalL  18C. 
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ford  the  now  ting^  in  the  court  of  our  said  lord  the  king,  before  the  king  him-  o^  Jy^o- 
sclf.  at  Westminster,  in  the  county  of  Middlesex,  by  the  said  consideration  and  *°^ 
judgment  of  the  said  court  recovered  against  the  said  defendant  (by  the  name 
of  Charles  Drach)  the  sum  of  — /  for  his  damage  which  he  had  sustained  as 
well  by  reason  of  his  not  performing  certain  promises  and  undertakings  for, 
if  in  debt,  see  the  form,  supra]  then  lately  made  to  the  said  plaintiff  as  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof 
tie  said  defendant  was  convicted  by  the  name  of  Charles  Drach,  as  by  the  re- 
cord and  proceedings  thereof,  and  still  remaining  in  the  said  court  of  our  said 
kid  the  king,  before  the  king  himself,  to  wit,  at  Westminster  aforesaid,  more 
folly  appears;  which  said  judgment  still  remains  in  full  force  and  effect,  not  in 
anj  wise  reversed,  satisfied,  or  vacated,  and  the  said  plaintiff  hath  not  obtain- 
ed any  execution  of  or  upon  the  said  judgment,  for  the  damages  (or,  "  debt 
and  damages")  aforesaid,  with  this  that  the  said  plaintiff  will  verify  that  the 
sm  John  Drake  (the  now  defendant)  and  the  said  Charles  Drach,  against 
whom  the  said  damages  (or,  "  debt  and  damages")  were  so  recovered  as  afore- 
said, were  and  are  one  and  the  same  person ;  ana  not  other  or  different  per- 
80OS,  whereby  an  action,  &c.  yet,  &c.  to  the  damage,  &c. 

For  that  whereas  the  said  E.  F.  in  his  life-time,  in Term,  in  the Debt  by 

|.jear  of  the  reign  of  our  lord  the  now  king,  before  the  Right  honorable  Sir  baron  and 

. knt.  and  his  companions,  then  his  Majesty's  justices  of  the  bench  -(^^^twJ 

iere,  to  wit,  at  Westminster,  in  the  county  of  Middlesex,  by  the  considera-  trix, 
lion  and  judgment  of  the  said  court,  recovered  against  the  said  G.  H.  in  his  j^ainst 
/life-time,  [here  state  the  judgment,  which,  if  in  assumpsit,  will  be  «*  y^^^ho 
iin  fonih,  ante,  483,  or  if  in  debt,  thus:"]  as  well  a  certain  debt  of  £ —  as  was  kbo 

[also shillings,  which,  in  and  by  the  said  court  of  our  said  lord  the  king  ^  adiulu- 

of  tbe  bcncli,  were  then  and  there  adjudged  to  the  said  E.  F.  for  his  damages,  on™judg. 
vbich  he  had  sustained  as  well  by  reason  of  the  detention  of  the  said  debt,  as  ment 
%x  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  against 
jihereof  the  said  G.  H.  was  convicted,  as  by  the  record  and  proceedings  ^^cd^by 
■tkereof  remaining  in  the  said  court  of  our  lord  the  king  of  the  bench  afore-  scire  fad- 
faid.  at  Westminster  aforesaid,  more  fully  appears.  And  thereupon  after-  «« f^s^ 
tards,  and  after  the  death  of  the  said  E.  F.  and  G.  H.  that  is  to  say,  in *^"  " 

erm,  in  the year  of  the  reign  of  our  said  lord  the  king,  it  was  consid-  \t), 

I'tred  and  adjudged  in  and  by  the  said  court  of  said  lord  the  king  of  the  bench, 

INore  Sir knt.  and  others,  his  companions  of  the  bench,  then  his 

majesty's  justices  of  the  bench  here,  to  wit,  at  Westminster  aforesaid, 
the  county  aforesaid,  that  the  said  A.  and  B.  adminstratrix  as  aforesaid, 

lonld  have  execution  against  the  said  C.  and  D.  administratrix  as  aforesaid, 
the  debt  and  damages  [or,  if  in  assumpsit,  say  ''damages"]  aforesaid,  to 


ting  a  dA" 
vaUavU 


(0  See  other  forms,  Morg.  Free.  666,  668; 

Jftotw.  83.  112;  8  T.  R.  685;  3  East,  8. 

'  '■  action  of  debt  on  a  Judgment  snggestlng  a 

ivil  was  introdnoed  instead  of  the  pro- 

by  scire  fieri  inquiry,  and  it  is  now 

ly  adopted.    2  Sid.   102,   8;  1  Saund. 

19  a.    This  action  will  not  lie  without  a  judg- 

prerioosly  obtained,  see  Carter,  2;  1 

^eiU.  821.    The  executor  is  precluded  fVom 

^'      op  that  he  had  not  assets,  unless  he 

plene  administrarit  to  the  original 

I,  or  admitted  assets,  to  a  certain  extent  ^ 

Ttin  ultra,  &c.  8  T.  R.  685,  689;  1  Solk, 


810;  8  East,  2;  the  action  may  be  brought 
without  any  writ  of  fieri  facias  first  taken 
out  1  Sid.  879.  The  law  upon  this  subject 
is  collected  by  Mr.  Sergeant  Williams,  1 
Saund.  219.  The  executor  may  be  charged  in 
the  dehH  and  detinet,  1  Saund.  216;  1  Rol. 
Ab.  608,  8.  24,  6,  29,  but  the  plaintiff  may 
waive  that  right,  and  sue  the  executor  in  the 
deiiaet  only,  8  East,  6.  The  issue  upon  non 
detinety  lies  upon  the  defendant  to  prove  the 
due  administration  of  assets,  8  East,  2.  The 
defendant  may  plead  not  guilty,  or  non  debet^ 
2  T.  R.  462. 


485 


DECLARATIONS  IN   DEBT. 


oir  JUDO-  be  levied  of  the  goods  and  chattels,  which  were  of  the  said  G.  H.  at  the  time 
it^Ts-  of  liis  death,  in  the  hands  of  the  said  D.  administratrix  as  aforesaid,  before 
lier  intermarriage  with  the  said  C.  to  be  administered,  or  in  the  hands  of  the 
said  G.  D.  in  right  of  the  said  D.  as  such  administratrix,  since  her  intermar- 
riage, to  be  administered  hj  the  default  of  the  said  C.  and  D.  his  wife, 
administratrix  as  aforesaid,  as  by  the  record  and  proceedings  thereof,  remain- 
ing in  the  said  court  of  our  said  lord  the  king,  of  the  bench  aforesaid,  more 
fulljr  appears,  which  said  judgments  still  remain  in  full  force  and  effect,  not 
in  the  least  reversed,  annulled,  set  aside,  or  satisfied.  And  the  said  plaintifi^ 
in  fact  saj,  that  the  time  of  the  said  award  of  the  said  execution  as  aforesaid, 
to  wit,  on,  &c.  to  wit,  at,  &c.  (venue)  aforesaid,  divers  goods  and  chattels, 
which  were  of  the  said  G.  H.  at  the  time  of  his  death  of  great  value,  to  wit, 
of  the  value  of  the  debt  and  damages  [or,  if  in  assumpsit^  say  "damages"] 
aforesaid,  in  fonn  aforesaid  recovered,  had  come  to  the  hands  of  D.  as  admin- 
istratrix as  aforesaid  to  be  administered ;  and  which  said  goods  and  chattels 
the  siiid  C  and  D.  administratrix  as  aforesaid,  afterwards,  to  wit,  on  the  same 
day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  eloigned  (w)  wasted, 
and  converted  and  disposed  of  to  theii*  own  use ;  whereby  an  action  hath 
accrued  to  the  said  A.  and  B.  as  administratrix  as  aforesaid,  to  demand  and 
have  of  and  from  the  said the  sum  of  <£ —  above  demanded,  yet  neither 

[  *486  ]  the  *said  A.  nor  the  said  B.  (although  often  requested  so  to  do)  have  as  yet 
paid  the  said  sum  of  £ — ,  or  any  part  thereof,  to  the  said  B.  before  her  said 
intermarriage  (to  which  said  B.  after  the  death  of  the  said  £.  F.  and  before 
her  marriage  with  the  said  A.  B.  to  wit,  on,  <!Ec.  (date  of  grant)  at,  &a 
{venue)  aforesaid,  administration  of  all  and  singular  the  goods,  chattels,  and 
credits,  which  were  of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  who 

died  intestate,  by by  Divine  Providence,  Archbishop  of  Canterbury, 

and  primate  of  all  England,  in  due  form  of  law,  was  granted),  or  to  the  said 
plaintiffs  since  their  intermarriage,  or  any  or  either  of  them,  but  they  to  do 
this  have  hitherto  wholly  refused,  and  the  said  C.  and  D.  administratrix  as 
aforesaid,  still  refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  A.  and 
B.  administratrix  ^  aforesaid ;  whereof  the  said  A.  and  B.  as  administratrix 
as  aforesaid,  say  that  they  are  injured,  and  have  sustained  damage  to  the 
amount  of  — L  and  therefore  they  bring  their  suit,  &c. ;  and  the  said  plain- 
tiffs brings  into  court  here  the  letters  of  administration  of  the  said  archbishop, 
which  give  suflScient  evidence  to  the  said  court  here  of  the  gi'ant  of  the 
administration  to  the  said  B.  the  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  in  that  behalf  above  mentioned, 
&c. 


Grant  of 
adminin- 
tratioxL 


On  a  judg- 
ment ob- 
tained in 
th«^  court 
of  Exche- 
quer or  C. 
P.  in  Iro- 
land(w). 


For  that  whereaa  the  said  plaintiff  heretofore,  that  is  to  say,  in Term, 

in  the year  of  the  reign  of  our  lord  the  now  king  (.r),  in  his  majesty's 

court,  before  the  barons  of  the  Exchequer,  holden  at  tie  king's  courts,  Dub- 
lin, in  the  Kingdom  of  Ireland,  to  wit,  at  Westminster,  in  the  county  of 


(u)  Ab  to  this  aTcrment,  seo  1  Saund. 
807. 

(w)  An  Irish  judgment,  whetlier  before  or 
since  the  Union,  is  not  matter  of  record.  4 
B  &  C.  411,  and  coses  there  cited,  and  see 
notes,  ante,  284  a,  414.  It  is  best  to  declaro 
in  assumpsit  when  the  original  consideration 
for  the  judgment  cannot  be  stated  in  an  ac- 
tion of  debt,  and  that  plaintiff  may  declare  in 


assumpsit,  see  ante,  243.  n;  8  Taunt  85. 

(x)  If  in  C.  P.  say,  "in  the  court  of  our 
said  lord  the  king,  of  his  common  bench  of 
his  kingdom  of  Ireland,  holden  at  the  king*l 
court  in  the  city  of  Dublin,  in  and  for  the  said 
kingilom  of  Ireland,  to  wit,  at,  &c.  in,  &c.  b6> 
fore,  &c.  and  his  brothers,  then  his  luajcsty's 
justices  of  the  bench  aforesaid,  by  the  oonaiid^ 
ration  and  judgment,  &o. 
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?!iddlesex,  by  the  consideration  and  judgment  of  the  same  court,  recovered  ^^[^^^^ 
Ejninst  the  said  defendant  as  well  a  certain  debt,  of  — I.  sterling  money 
of  the  kingdom  of  Ireland,  *as  also  £ —  of  like  sterling  money,  which  were 
then  and  there  in  and  by  the  said  court  adjudged  to  the  said  plaintiff,  and 
with  his  assent  for  his  damages  occasioned  by  detaining  that  debt,  whereof 
the  said  defendant  was  convicted,  as  by  the  record  and  proceedings  thereof, 
remaining  in  the  said  court,  before  the  said  barons  of  the  exchequer  afore- 
said, may  more  fully  appear,  which  said  judgment  still  remains  in  the  said 
coart  in  its  full  force  and  effect,  not  in  any  wise  reversed,  annulled,  set 
aside,  paid  off,  satisfied  or  discharged.  And  the  said  plaintiff  in  fact  saith, 
that  the  debt  and  damages  aforesaid,  in  form  aforesaid  recovered,  at  the  time 
of  the  recovery  thereof,  were,  and  from  thence  hitherto  have  been,  and  still 
are  of  great  value,  to  wit,  of  the  value  of  £ — of  lawful,  &c.  to  wit,  at,  Ac. 
(remie)  aforesaid,  and  that  the  said  plaintiff  hath  not  as  yet  obtained  exe- 
cution of  the  said  judgment,  whereby  an  action  hath  accrued  to  the  said 
plaintiff,  to  demand  and  have  of  and  from  the  said  defendant  the  said  sum 
of  X — ^  parcel  of  the  said  sum  above  demanded. — [Acid  cmmts  on  the  orig- 
tAoi  consideration^  if  it  be  the  subject  of  an  action  of  debt — money  count — 
account  stated  and  breach.] 

For  that  whereas,  before  the  recovery  of  the  judgment  hereinafter  men-  By  the 
tioned,  in  the  ninth  year,  &c.  at  Dublin,  in  the  kingdom  of  Ireland,  to  wit,  <»n^^o' 
at  Westminster,  a  certain  act  of  parliament  waa  then  and  there  duly  made  judgment 
in  and  for  the  then  kingdom  of  Ireland,  whereby  it  was,  amongst  other  being  as- 
thin^s,  duly  enacted,  "that   where  any  conuseeor  conusees  of  a  *  judgment  v^?^^® 

*  or  judgments,  statute  staple  or  statute  merchant,  his,  her  or  their  execu-  iJish^Act 

*  tors  or  administrators,  should  assign  the  same  to  any  person  or  persons  9  Geo.  2. 

*  whatsoever,  such  conusee  or  conUsees,  his,  her,  or  their  executors  or  admin-  q  ^  «  ^^ 

*  istrators,  should  also  perfect  a  memorial  of  such  assignment,  under  his,  14  ^y^, ' 
'her,  or  their  hand  and  seal,  upon  parchment  or  vellum,  attested  by  two  or 

•more  credible  witnesses,  which  memorial  should  contain  the  name  or  names 
*and  addition  of  the  person  or  persons  to  whom  such  judgment  or  judgments, 
'statute  staple  or  statute  merchant,  should  be  assigned,  and  the  sum  or  sums 

*  of  money  mentioned  in  such  assignment  or  assignments,  to  be  remaining 

'due  and  unsatisfied  upon  such  judgment  or  *juagments,  statute  staple  or  [  *488  J 
•statute  merchant,  with  the  day  and  year  when  such  assignment  or  assign- 
'ments  was  or  were  perfected ;  and  that  one  of  the  witnesses  to  such  memo- 
'rial,  who  should  be  a  witness  to  the  assignment  of  such  judgment  or  judg- 
ements, statute  staple  or  statute  merchant,  should  make  an  affidavit,  at  the 
'foot  of  such  memorial,  of  the  true  perfection  of  such  assignment  and  me- 
'morial,  before  the  respective  officer  or  officers,  when  such  judgment  or 
'judgments,  statute  staple,  or  statute  merchant,  was,  were,  or  should  be 
'entered,  his,  her,  or  their  legal  deputy  or  deputies,  or  before  any  one  of  the 
'judges  of  the  four  courts  at  Dublin,  or  before  any  one  of  the  judges  of  his 
'  Majesty's  courts  at  Westminster,  who  were  respectively  thereby  empow- 
'ered  to  take  such  affidavit  or  affidavits,  which  memorial  and  affidavit  should 
'he  lodged  in  the  proper  office  where  such  judgment  or  judgments,  statute 
'staple  or  statute  merchant,  was,  were,  or  should  be  entered ;  and  the  sev- 
'  end  officers  of  the  said  courts  were  thereby  required  to  enter  such  memorial 

• 

(9)  Tbese  statates  are  confined  to  judgments  bj  cognovit.    The  assignee  may  sue  in  this 
ooontrj  in  his  o?m  name.    8  Taunt  82. 
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of  such  assignment,  statute  staple  or  statute  merchant,  in  a  roll  or  rolls  of 
parchment  or  vellum,  to  be  kept  for  that  purpose  in  such  respective  office  or 
offices,  where  such  judgment  or  judgments,  statute  staple  or  statute  mer- 
chant, was,  were,  or  should  be  entered ;  and  such  officer  or  officers  was  and 
were  truly  required  to  indorse  on  such  assignment  or  assignments  the  day 
of  the  month  and  year,  and  hour  of  the  day  whereon  such  memorial  or  me- 
morials was  or  were  so  lodged  and  proved,  and  for  the  more  easy  and 
speedy  method  of  finding  such  assignment  or  assignments ;  which  respec- 
tive officers  should  enter  the  number  and  roll  where  such  assignment  or 
assignments  was  or  were  registered,  at  the  foot  of  each  respective  judgment 
or  judgments,  statute  staple  or  statute  merchant,  so  assigned;  for  all  which 
indorsements,  entries,  and  affidavits  upon  each  respective  memorial,  the 
sum  of  6^.  8d,  should  be  paid,  and  no  more ;  and  that  from  and  after  such 
time  as  such  memorial  or  memorials  of  such  assignment  or  assignments 
should  be  entered  on  such  roll  as  aforesaid,  it  should  and  might  be  la\?- 
ful  for  the  assignee  or  assignees  of  such  judgments,  statute  staple,  or  stat- 
ute merchant,  his,  hei:,  or  their  executors,  administrators,  and  assigns,  and 
for  no  other  person  or  persons  whatsoever,  to  revive  such  judgment  or 
judgments,  statute  staple  or  statute  merchant,  from  time  to  *time,  in  his 
or  their  own  names,  and  take  out  one  or  more  execution  or  executions  of 
the  same,  in  the  name  or  names  of  such  assignee  or  assignees,  his,  her, 
or  their  executors  or  administrators,  and  to  sue  forth  execution  or  execu- 
tions thereof,  reciting  the  special  matter,  and  also  to  discharge  and  release 
the  same,  and  also  in  his,  her,  or  their  own  proper  name  or  names  to  en- 
ter satisfaction  on  the  record  of  such  judgment  or  judgments,  statute  sta- 
ple, or  statute  merchant,  in  as  full  and  ample  a  manner,  to  all  intents 
and  purposes,  as  the  conusee  or  conusees  of  such  judgment  or  judgments, 
statute  staple,  or  statute  merchant,  his,  her,  or  their  executors  or  admin- 
istrators, could  or  might  do;  and  that  the  conusor  or  conusors  of  such 
judgment  or  judgments,  statute  staple,  or  statute   merchant,  his,  her,  or 
their  executors  or  administrators,  might,  upon   payment  to  such  assignee 
or  assigned,  plead  payment  specially  to  such  assignee  or  assignees ;  and 
that  such  assignee  or  assignees,  his,  her,  or  their  executors  or  administra- 
tors, might  from  time  to  time  assign  the  same  over  in  manner  aforesaid,  such 
assignment  or  assignments  should  be  proved  and  registered  in  the  respec- 
tive offices  in  the  manner  as  aforesaid,  and  such  assignee  or  assignees  might 
revive  or  sue  out  execution  in  his,  her,  or  their  own  name  or  names,  and 
discharge  or  acknowledge  satisfaction  on  such  judgment  or  judgments,  stat- 
ute staple  or  statute  merchant,  in  manner  aforesaid,  any  law,   usage,  or 
custom  to  the  contrary  in  anywise  notwithstanding;  and  it  was  thereby 
provided,  that  the  conusor  or  conusors  of  such  judgment  or  judgments, 
statute  staple,  or  statute  merchant,  his,  her,  or  thfur  heirs,  executors,  or 
administrators,   should   have  the  same  remedy    and   defense,  both  in  law 
and  equity,  against  the  assignee  er  assignees  of  such  judgment  or  judgments, 
statute  staple,  or  statute  merchant,  his,  her,  or  their  representatives j  which 
he,  she,  or  thev  could  or  might  have  had  against  the  conusee  or  conusees 
of  the  same,  his,  her,  or  their   representatives,  in  case  no  such   assign- 
ment or  assignments  had  been  made :''     And  the  said  plaintiff  further  saith, 
that  after  the  making  of  the  said  statute,  and  before  the  recovery  of  the 
judgment  hereinafter  mentioned,  to  wit,  in  the  twenty-fifth  year  (jzt)  of  the 


{z)  25  Geo.  2.  c.  14.    See  3  Taunt.  83 
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'reign  of  our  said  late  sovereign  lord  George  the  Second,  at  Dublin  aforesaid,   o^  J^^o- 
'in  the  said  then  kingdom  of  Ireland,  to  *wit,  at,  &c.  {ve'mie)  a  certain  other     *"^"- 
'act  of  parliament  was  then  and  there  made,  in  and  for  the  said  kingdom  of 
'Ireland,  whereby  it  was  amongst  other  things,  duly  enacted,  ^'That  every 
'assignee  or  assignees  of  every  judgment  (a)  or  judgments,  statute  staple, 
'or  statute  merchant,  that  were  then  assigned  or  should  tliereafler  be  assigned 
'on  record  by  virtue  of  the  said  first-mentioned  act,  his,  her,  or  thcir^xecu- 
'tors,  administrators,  or  assigns,  might  not  only  receive  such  judgment  or 
'judgments,  statute  or  statutes,  from  time  to  time,  in  his,  her,  or  their  own 
'name  or  names,  and  take  out  one  or  more  execution  or  executions  thereon 
'for  the  recovery  of  his,  her,  or  their  demands  thereon,  as  by  the  said  act, 
'amongst  other  things,  was  directed,  but  also  such  assignee  or  assignees  of 
'such  judgment  or  judgments,  statute  staple,  or  statute  merchant,  then  as- 
*  signed,  or  thereafter  to  be  assigned,  by  virtue  of  the  said  act,  his,  her,  or 
'their  executors,  administrators,  or  assigns,  might  bring  an  action  of  debt,  or 
'otherwise  proceed  or  sue  thereon,  in  his,  her,  or  their  own  name  or  names, 
'and  be  considered,  to  all  intents  and  purposes,  in  the  place,  stead,  and  con- 
'dition,  either  in  law  or  equity,  of  the  assignor  or  assignora."     And  the  said 
plaintiff  further  saith,  that  after  the  making  of  the  said  statute,  to  wit,  on, 
ic.  to  wit,  at,  &c.  {venue)  aforesaid,  the  said  defendant,  together  with  one 
E.  F.  by  their  certain  writing  obligatory,  sealed  with  their  respective  seals, 
and  bearing  date  the  day  and  year  last  aforesaid,  became  jointly  and  severally 
bound  unto  one  G.  H.  therein  mentioned,  in  the  sum  of  — /.  of  good  and 
lawful  money  of  Great  Britain,  to  be  paid  to  the  said  G.  H.  or  his  lawful 
attorney,  executors,  or  administrators ;  and  that  for  securing  the  payment  Warrant 
and  satisfaction  of  the  said  bond,  the  said  defendant,  together  with  the  said  o^  *^tor- 
£  F.  afterwards,  to  wit,  on,  &o.  at,  &c.  executed  a  certain  warrant  of  attor-  ^^' 
nejto  M.  N.  and  N.  0.  gentlemen,  attorneys  of  his  Majesty's  court  of  Ex- 
chequer in  Ireland,  or  any  of  them  or  any  other  attorney  of  any  other  court 
of  record  in  Great  Britain  or  Ireland,  or  elsewhere;  these  are  to  authorize 
you,  or  any  of  you,  to  appear  for  us,  C.  D.,  and  E.  F.  of,  &c.  or  any  or 
either  of  us,  and  to  confess  one  or  more  judgment  or  judgments  as  of  any 
term  or  time  in  the  said  court  of  Exchequer,  or  of  any  other  court  of  record, 
in  *Ireland^  Great  Britain,  or  elsewhere,  by — /  am  not  informed — He  said  [  *491  ] 
nothijig — He  hath  acknowledged  the  action^  or  otherwise,  upon  one  or  more 
declarations,  to  be  filed  against  us,  or  any  or  either  of  us,  by  himself,  for  the 
»hole,  at  the  suit  of  G.  H.  of,  &c.  his  executors  or  administrators,  upon  a 
bond  bearing  date  herewith,  of,  &c.  indorsed  for  the  payment  of,  &c.  with  the 
lawful  interest,  as  in  the  said  bond  is  mentioned,  and  for  your  or  any  of  your 
so  doing  this  shall  be  your  sufficient  warrant ;  and  we  do  hereby  for  us,  our, 
and  each  of  our,  heirs,  executors,  or  administrators,  jointly  and  severally 
authorize  and  empower  you  to  release  all  errors  that  may  be,  in  or  about 
entering  and  obtaining  the  said  judgment.     And  the  said  plaintiff  further 
Saith,  that  the'said  G.  H.  after  the  making  of  the  said  Statute,  and  after  the 
making  of  the  said  writing  obligatory,  and  the  said  warrant  of  attorney,  to 
^t,  in  Trinity  Term,  in  tlie  42d  year,  &c.  before,  &c.  and  his  brethren,  jus- 
tices of  our  said  lord  the  king,  of  his  common  bench  of  his  kingdom  of  Ire- 
land, under  and  by  virtue  of  the  said  warrant  of  attorney,  impleaded  the  said 
defendant  in  a  certain  plea  of  debt  upon  the  said  writing  obligatory  in  the 
said  warrant  of  attorney  mentioned,  the  same  being  the  said  writing  obliga- 

(a)  Tht8  provision  is  confined  to  judgments  obtained  by  cognovit,    8  Taunt.  82.  ' 
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ON  juDG-  tory  80  made  aa  aforesaid,  and  that  one  G.  H.  under  and  by  virtue  of  the 
said  warrant  of  attorney,  as  the  attorney  of  and  for  the  said  defendant,  duly 
appeared  to  the  said  action  in  the  said  court,  and  the  said  defendant,  by  tbe 
last-mentioned  G.  H.  his  attorney,  came  and  defended  the  wrong  and  injury, 
when,  &c.  and  so  forth,  and  said  he  could  not  deny  the  said  action  of  the  said 
G.  H.  the  said  conusee,  nor  but  that  he  owed  him  the  aforesaid  sum  of,  &;c. 
in  maimer  and  form  as  the  said  G.  H.  the  said  conusee,  had  declared  against 
him ;  therefore  it  was  considered  that  the  said  G.  H.  the  conusee  should  re- 
cover against  the  said  defendant  his  debt  and  his  damages,  by  reason  of  the 
detaining  his  said  debt,  to  wit,  — L  adjudged  to  the  said  G.  H.  the  conusee, 
by  the  said  court,  at  his  request,  whereof  the  said  defendant  was  convicted ; 
as  by  the  record  and  proceedings  thereof,  remaining  in  the  said  court,  before 
his  said  Majesty's  justices  of  the  bench  aforesaid,  more  fully  appears  (i); 
by  means  of  which  said  several  premises,  the  said  G.  H.  became  and  was  the 
conusee  of  the  said  judgment,  which  said  judgment  still  remains  in  the  said 
r  *492 1  .c^^^rt  in  full  force  and  effect,  not  in  any  *wise  reversed,  annulled,  set  aside, 
Indenture  p&id  off.  Satisfied  Or  discharged.  And  whereas  also  afterwards,  and  after  the 
assigning  recovery  of  the  said  judgment,  in  his  said  Majesty's  court  of  the  bench  afore- 
tlie^judg.  gj^j^^  jj^  ^jj^  ^^  kingdom  of  Ireland,  to  wit,  on,  &c.  at,  &c.  {venue)  by  a 
certain  indenture  bearing  date,  on,  Ac.  made  between  one  B.  G.  of  the  first 
part,  one  P.  Q.  of  the  second  part,  the  said  G.  H.  of  the  third  part,  and  the 
said  A.  B.  of  the  fourth  part,  which  said  indenture,  sealed  with  the  seal  of 
the  said  G.  H.  the  said  plaintiff  now  brings  here  into  court,  the  date  whereof 
is  the  day  and  year  last  above  mentioned,  the  said  G.  H.  the  conusee  of  the 
said  judgment  aa  aforesaid,  for  the  considerations  therein  mentioned,  did  bar- 
gain, sell,  assign,  transfer,  and  make  over  unto  the  said  plaintiff  the  said 
judgment  debts,  and  all  the  money  then  due  or  forever  thereafter  to  grow  due 
thereon,  for  principal,  interest,  and  costs,  to  have  and  to  hold  the  same  unto 
the  said  A.  B.  his  executor,  administrator,  or  assigns,  as  his  and  their  own 
proper  goods  and  chattels  for  ever,  as  by  the  said  indenture,  reference,  &c. 
Ana  whereas  also,  after  the  making  of  the  said  indenture,  to  wit,  on,  &c.  at, 
&c.  {ve?iu€)  the  said  plaintiff  dijl,  in  pursuance  of  the  said  first-mentioned 
Statute,  maKe  a  memorial  of  the  said  assignment  of  the  said  judgment,  under 
his  hand  and  seal,  upon  parchment,  attested  by  two  credible  witnesses,  and 
did  then  and  there  sign  and  seal  the  same,  which  said  memorial  did  con- 
tain the  name  and  addition  of  the  person  assigning  the  said  judgment,  to  wit, 
of  the  said  G.  H.  the  conusee,  and  the  name  of  the  person  to  whom  the  same 
was  so  assigned,  to  wit,  the  said  plaintiff,  and  the  sums  mentioned  in  the  said 
assignment  to  be  remaining  due  upon  the  said  assignment ;  and  the  said  plain- 
tiff further  saith,  that  afterwards,  to  wit,  on,  <fec.  one  of  the  witnesses  to  the  said 
last-mentioned  memorial,  who  was  witness-  to  the  said  assignment,  to  wit,  one 
Z.  did  make  an  affidavit  at  the  foot  of  the  said  last-mentioned  memorial,  before 

one  of  his  Majesty's  justices  of  his  court  of  K.  B.  at  Dublin,  to  wit, 

at,  &c.  as  one  of  the  judges  of  our  said  lord  the  king  as  aforesaid,  in  Ireland 
aforesaid ;  and  the  said  Z.  thereby  made  oath  and  swore,  that  he  was  a  sub- 
scribing witness  to,  and  saw  the  said  deed  of  assignment  duly  executed  by  the 
said  plaintiff,  and  also  by,  Ac.  [the  other  parties  thereto]  and  that  the  name 
of  Z.  subscribed  as  a  witness  thereto,  was  the  said  Z.'s  proper  name  *and 
hand-writing,  and  which  said  memorial  and  affidavit  were  afterwards,  to  wit, 
on,  &c.  entered  in  the  proper  office  where  such  judgment  should  be  entered, 

(A)  See,  as  to  this  avennent,  Dougl.  1. — 5  East,  473. 
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Had  the  said  memorial  was  then  and  there  perfected,  aooording  to  the  Statute  ^^_f^^ 
aforesaid,  and  which  said  memorial  of  the  Baid  assignment,  afterwards,  to  wit, 
on,  4a  was  duly  entered  in  the  prothonotary's  office  of  his  Majesty's  court 
of  C.  P.  in,  A'c.  aforesaid,  in  a  roll  of  parchment  kept  for  that  purpose  in  the 
said  office^  and  the  said  number  and  roll  where  the  said  argument  was  reg- 
istered, was  then  and  there  duly  entered  at  the  foot  of  the  said  judgment  on 
the  roll,  where  the  said  assignment  was  entered  as  aforesaid ;  by  means  where- 
of, and  aooording  to  the  form  of  the  Stitute  in  such  case  made  and  provided, 
he  the  said  defendant,  then  and  there  became  liable  to  pay  to  the  said  plain- 
tiff, the  said,  &c.  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested,  to  wit,  at,  &c.  {venue) ;  and  the  said  plaintiff  in  fact  saith,  that 
the  said  debt  and  damages  aforesaid,  in  form  aforesaid,  so  recovered  at  the 
time  of  the  recovery  thereof,  were,  and  from  thence  hitherto  have  been,  and 
still  are,  of  great  value,  to  wit,  &o,  of  lawful,  &c.  to  wit,  at^  £c.  (venue^ 
whereby,  &c.  {actio  accrevit,  &c.)  yet,  &c. 

Pledges,  &c. 


VI.    ON  STATUTES. 


By  Party  Grieved. 

[Commencemefit  in  debt,  as  ante,  884,  71.] — For  that  whereas  the  said 
defendant,  before  and  at  the  time  of  the  '^'giving  of  the  notice  and  making  the 

demand  as  hereini^r  mentioned,  and  from  thence  until  and  upon  the 

day  of .  A.  D. {the  day  when  the  te^iancy  determined)  held  and 


(0  Bj  the  4  Geo.  2  o.  2a  &  1.  tenanti 
Mhig  oTer  UndSy  &c.  after  the  expiration  of 
the  tem,  and  after  demand  made,  and  notice 
a  vxiting  glTenby  the  landlord^  are  to  forfbit 
Mde  tlM  yeuAy  value  of  the  premises,  to  be 
noorered  by  action  of  debt  and  it  cannot  be 
nooYOed  by  distresi,  ^  Burr.  1605;  Vin.  Vb. 
Dttfrew,  £.;  Bla.  Rep.  5S8;  4  B.  &  Cres.  922, 
inl  ne  the  precedents  and  law  on  this  act,  5 
Bur.  26»l;  1  New  Rep.  174;  8  East,  858, 
961;  9  Esst,  810;  10  East,  48;  2  Carapb.  453; 
tow.  K.  P.  628;  7  Wcntw.  Index,  664,  and  1 
dot  OoL  Stat.  eee.  (WUkinson  v.  Hall,  1 
Kng.  9.  C.  718;  where  it  was  held,  that 
frsasft  in  common  cannot  jointly  sue  for 
dooUe  TBlne  Ibr  holding  over  unless  there 
•  lad  been  prerioasly  a  ^oinf  demise  from 
then.) 

When  the  tenant  gives  notice  to  qu't,  and 
WBOTer,.be  forfeits  donble  rent,  un'ler  the 
11  Geob  2.  e.  19.  s.  18,  recoversble  cither  in 
•amnpaf ,  or  debt,  or  by  distress,  see  8  Burr. 
1608,  and  see  form  in  that  act  in  aasumpsit, 
tiite,  45;  m  debt,  post,  495;  and  see  the  notes, 
pOBk,496. 

The  Stat.  4  Geo.  2.  c.  28,  is  a  remedial  law, 
•sd  dxmld  therefore  be  construed  liberally,  5 
Burr.  2094.  It  has  been  considered  that  a 
tcttsnt  holding  o^er  under  a  fair  claim  of 
>i^  it  not  within  the  act,  although  it  has 
MBi  decided  eventually  that  he  has  no  right, 
6  bp.  20«,  and  see  9  East,  318,  but  this 
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surely  is  questionable.  The  statute  extends 
only  to  tenants  ibr  lifo  or  years,  and  not  to 
tenants  for  a  less  term,  as  a  week  or  like,  2 
Campb.  458.     Sed  Vide  Co.  Lit,  64.  b. 

To  entitle  the  plaintiff  to  recover  under  the 
act,  the  notice  to  quit  must  be  by  the  landlord, 
and  the  demand  in  writing,  8  Burr.  1607;  1 
New  R.  180,  n.  and  it  must  also  be  a  valid  no- 
tice, binding  on  each  party,  7  D.  &  R.  411;  4 
B.  &  C.  9-:2,  8.  C.  A  notice  to  quit,  stiitins 
that  **or  else  I  shall  insist  upon  double  rent,*' 
does  not  give  the  tenant  an  option  of  continu- 
u)g  tenant  at  the  double  rent,  Dougl.  176.  A 
second  notice  to  quit,  given  before  or  after  the 
expiration  of  the  first,  will  not  bar  the  land- 
lord's right  to  the  double  rent,  1  T.  &  B.  68. 
A  receiver  appointed  by  the  Court  of  Chancery 
in  a  suit  depending,  is  a  sufficient  agent  to 
give  the  notice,  5  Burr.  2694;  1  B.  A  P.  886. 
Also  to  entitle  the  landlord  to  recover,  he 
must  have  demanded  the  delivery  of  the  poe- 
session  of  the  premises;  it  seems,  however,  that 
the  notice  to  quit  in  writing,  is  of  itself  a 
sufficient  demand,  2  Bl.  Rep.  1075;  5  Burr. 
2694. 

Though  a  demise  be  for  a  certain  time,  a  de- 
mand of  possession  and  notice  in  writing,  &o. 
are  neeessBTy  to  entitle  the  landlord  to  double 
rent'  or  value,  but  such  demand  may  be  made 
above  six  weeks  after  the  expiration  of  the 
tenancy,  if  the  landlord  have  done  no  act  in 
the  mean  time  to  acknowledge  theoontinoa* 


BT   PABTT 
QBIEVED. 

Landlord 
against  te- 
nant 011 
Stat.  4. 
Goo.  2  c. 
28.  s.  1.  fbr 
double 
value  for 
not  quit- 
ting in 
pursuance 
of  the 
landlord's 
notice(c). 

(.  *494J 


494 


DECLARATIONS   IN   I»EBT. 


BY  PARTY  enjoyea  a  certain  messuage,  and  lands,  tenements,  and  premises  (d),  with  tho 

caifcTBD.  jippui^nancjes,  situate. in  the  county  of ,  as  tenants  thereof  to  the  said 

plaintifT,  that  is  to  say,  as  tenant  thereof  from  year  to  year  (e)  for  so  long  as 
the  said  plaintiff  and  defendant  should  respectively  please,  the  reversion  of  the 
said  premises,  with  the  appurtenances,  during  all  that  time  belonging  to  the 
said  plaintiff,  to  wit,  at,  &c.  {ve?iue)  aforesaid ;  and  thereupon  whilst  the  said 
defendant  so  held  and  enjoyed  the  said  tenements  with  the  appurtenances,  as 
tenant  thereof  to  the  said  plaintiff  as  aforesaid,  and  whilst  the  said  reversion 
(/)  so  belonged  to  the  said  plaintiff  as  aforesaid,  to  wit,  on,  &c.  {(he  date  of  the 
notice)  at,  &c.  {venue)  he  the  said  plaintiff  gave  a  notice  in  writing  {g)  to  the 
said  defendant,  and  then  and  there  demanded  (A)  and  required  him  the  toid  de- 
fendant to  deliver  up  the  possession  of  the  said  tenements,  with  the  appurte- 
nances, to  the  said  plaintiff,  on  the  said,  &c.  on  which  day  the  term,  estate, 
and  interest  of  the  said  defendant  in  the  said  tenements,  with  the  appurte- 
nances, determined,  to  wit,  at,  &c.  {venue). — Nevertheless  the  said  defend- 
[  *495  ]  ant,  not  regarding  the  Statute  in  such  *case  made  and  provided,  did  not  nor 
would,  on  the  determination  of  the  said  term  as  aforesaid,  deliver  the  possession 
of  the  said  tenements,  with  the  appurtenances,  to  the  said  plaintiff,  according 
to  the  said  notice  so  given,  and  the  said  demand  so  made  as  aforesaid,  but 
wholly  neglected  and  refused  so  to  do,  and  on  the  contrary  thereof,  he  the 
said  defendant  wilfully  held  over  the  said  tenements,  with  the  appurtenances, 
after  the  determination  of  the  said  Term,  and  after  the  said  notice  so  given, 
and  the  said  demand  so  made  as  aforesaid,  for  a  lon^  space  of  time,  to  wit,  for 
the  space  of then  next  following,  during  all  which  time  the  said  defond- 


tion  of  it;  and  if  tbe  tenant  hold  over,  he  will 
be  entitled  to  double  value  from  tbe  time  of 
such  demand;  but  if  the  rent  be  reserved 
quarterly,  and  the  demand  be  made  in  the 
middle  of  a  quarter,  the  landlord  cannot  re- 
cover single  rent  for  the  antecedent  fraction  of 
Buch  quarter,  8  East,  858. 

If  the  notice  is  given  to  a  woman  who  after- 
wards marries,  the  action  for  not  delivering  up 
possesBibn  may  be  maintained  against  the  hus- 
band, without  any  new  demand,  and  the  wife 
need  not  be  join^,  1  New  R.  174. 

An  administratrix  of  an  executor  cannot 
■ostain  an  action  on  this  act,  although  the 
tenant  has  attorned  to  her  without  taking  ad- 
ministration, dt  bonis  non,  to  the  first  testator, 
1  B.  &  P.  810. 

In  an  action  for  double  rent  on  the  statute 
ibr  holding  over  after  notice,  the  jury  may 
find  for  so  much  as  the  tenant  appears  to  have 
over-held,  without  reference  to  tbe  sum  de- 
manded, so  that  it  be  not  more  than  that  sum, 
Lofft,  275.  And  after  a  landlord  has  recover- 
ed in  ejectment  against  his  tenant,  he  may 
maintain  debt  upon  the  above  stat  4  6'  o.  2.  o. 
28.  8.  1.  for  double  the  yearly  value  of  the  pre- 
mises, during  the  time  the  tenant  held  over 
after  the  expiration  of  the  landlord's  notice  to 
quit,  9  East,  810.  In  an  action  for  double 
value,  and  also  for  use  and  oocupation,  the  de- 
fendant paid  the  single  rent  into  court  upon 
the  latter  count;  and  the  plaintifi;  by  taking  it 
oat,  was  held  ^ot  to  waive  his  right  under  the 
former,  so  aa  to  be  subject  to  nonsuit  thereon, 
but  that  the  case  ought  to  have  gone  to  the 
Jury,  10  East,  48. 


(<f )  The  words  of  the  act  are,  *'  lands,  ten- 
ements, or  hereditaments.*' 

(«)  The  act  docs  not  seem  to  extend  to  a 
tenant  for  less  tlian  a  year;   2  Campb.  459 
Sed  Vide  Co.  Lit  54  b. 

(/)  The  act  menUons  only  reversioners,  or 
remainder-men. 

(^)  A  notice  in  writing  is  neoearaiy.bj 
the  express  words  of  tbe  statute,  1  New  Bep, 
180,  u,  a.;  Burr.  608,  1607. 

{k)  The  precedents  sometimes  run, ''and 
therdfy  then  and  there  demanded,"  &e.  fund- 
ed on  the  decision  in  5  Burr.  ^6u4,  and  1  Ne« 
Rep.  174,  17^,  that  tho  notice  itself  is  a  soffi- 
cieut  demand,  and  that  therefore  no  fiesh  dfr> 
mand  after  the  ex*piration  of  the  tsnanqj,iieed 
be  averred  or  proved.  It  may,  however,  be  ad 
visable,  when,  in  fiict,  a  demanil  of  posseasioo 
has  been  made  after  the  expiration  of  th« 
notice  to  quit,  at  least  in  one  count,  belbre  the  ^ 
statement  of  the  holding  over,  to  aver  as  fill-  * 
lows :  "  And  the  aakl  plaintiff  in  ftct  aaitb, 
that,  after  the  determination  of  the  said  tenanoy 
of  the  said  defendant  as  aforesaid,  and  nhSk 
the  said  defendant  continued  in  the  posseariM 
of  the  said  tenements,  with  the  appurtenaaeea, 
as  aforesaid,  and  the  said  plaintiff  was  entitled 
to  the  possession  thereof,  to  wit,  on,  &c.  tto 
said  plaintiff,  by  a  certain  nodoe  in  writisg, 
then  and  there  made  and  signed  by  him,  aal 
delivered  to  the  said  defendant,  demanded  and 
required  the  said  defendant  to  ddiver  tht 
possession  of  the  said  tenements,  with  the  ap* 
purtenanoes,  to  tho  said  platntill^  to  wit, 
at,  &0.  afbresaid;  neverth^leaSy*'  &a;  8  Basli 
858. 
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ant  did  keep  the  said  plaintiff  out  of  the jpoeaossion  of  the  said  tenements,  with  ''  '^'^ 
the  appurtenances  (he  the  said  plaintiff  being,  during  all  that  time,  entitled  °*"'^'°' 
to  the  possession  thereof),  to  wit,  at,  &c.  aforesaid,  contrary  to  the  form  of 
the  Statute  in  such  cose  made  and  provided  (i).  And  the  said  plaintiff  ayers, 
that  the  said  tenements,  with  the  appurtenances,  during  the  said  time  of  hold- 
ing over  the  same,  and  keeping  the  said  plaintiff  out  ofthe  possession  thereof 
jw  aforesaid,  were  of  great  yearly  value,  to  wit,  of  the  yearl  v  value  of  £ — , 
of  lawful,  &c.  and  by  reason  of  the  premises,  and  by  force  of  the  Statute  in 
8uch  case  made  and  provided,  the  said  defendant  became  liable  to  pay  to  the 
said  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful 
mcmey.  being  at  the  rate  of  double  the  yearly  value  of  the  said  tenements, 
vitb  the  appurtenances,  for  so  long  a  time  as  the  same  were  so.  detained  as 
iforesaid,  to  wit,  at.  &c.  {venue)  aforesaid,  and  thereby,  and  by  force  of  the 
said  Statute,  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have 
of  and  from  the  said  defendant  the  said  sum  of  £ —  parcel  of  the  said  sum 
above  demanded. — [Add  a  county  as  suggested  in  494,  n,  if  the  facts  air 
hnc  t/,  also  add  two  counts  in  debt  for  use  and  occupation,  the  account 
tiatedj  and  common  conclusion.} 

[Commencement  in  debt,  as  usualy  ante,  884.] — ^For  that  whereas  the  By  Und- 
ttid  defendant,  before  and  at  the  time  olf  the  giving  of  the  notice  hereinafter  a^nrtte- 
mentioned,  held  and  enjoyed  a  certain  messuage  and  premises  with  the  appur-  nnnt,  on 
teiuuices,  situate  in  the  county  of  S.  as  tenant  thereof  to  the  said  plaintiff,  the  11  Geo. 
from  year  to  year  (t),  for  so  long  a  time  as  they  the  said  plaintiff  and  the  f^%Q^*  "* 
siid^fendant  should  respectively  please,  at  and  under  a  certain  yearly  rent,  double 
to  wit,  the  yearly  rent  of  £ —  payable  quarterly  on,  &c.  {stating  days  of  rent,  for 
payment).     The  reversion  of  the  said  messuage  and  premises  with  the  ap-  "j^*^^*" 
portenances,  during  all  that  time  belonging  to  the  said  plaintiff,  and  the  said  parsuance 
defendant  then  and  there  had  power  to  determine  {in)  the  said  tenancy  by  o^  tenanVt 
six  months  notice  to  quit  the  said  messuage  and  premises  so  by  him  holden  as  ^^**°®  ^  '' 
aforesaid,  to  wit,  at,  ^c.  {venue)  and  thereupon  whilst  the  said  defendant  so 
heU  and  enjoyed  the  said  messuage  and  premises,  with  the  appurtenances  as 
aforesaid,  as  tenant  thereof  as  aforesaid,  to  wit,  on,  &c.  {day  when  notice 
given)  at,  &c.  {venue)  the  said  defendant  gave  notice  (n)  to  the  said  plain- 
tiff of  his  the  said  defendant's  intention  to  quit  the  said  messuage  and  premises 
on  the,  4c.  {day  when  notice  expired)  then  next.      Nevertheless  the  said 
defendant  not  regarding  the  Statute  in  such  case  made  and  provided,  did  not 
Mr  would,  according  to  the  said  notice,  deliver  up  the  possession  of  the  said 
iBHBaag^  and  premises  with  the  appurtenances,  or  any  part  thereof,  at  the 


(t)  Tbe  ftrms  in  6  Burr.  2694;  1  New 
Bip.  174;  and  ■ome  of  thoee  reftired  to  i%  7 
Wcnftir.  Index;  464,  6,  do  not  conclude  cordra 
fir  aan,  &c  bat  other  forms  do  so  conclude; 
GNb.  Dig.  "Aeiion  on  StatuU,'*  Q.  Reg. 
BfftT.  73;  Lutv.  1&48;  Dyer,  85  a.;  1  Saund. 
1«5,  B.  8. 
(ir)  See  the  form  in  7  Wentw.  188,  which 
to  hftTe  been  hastily  flrakmed.  See  tbe 
tofr  double  Yslue  where  notice  is  given  by 
1,  on  the  4  Geo.  2,  o.  2.  ante,  408;  8 
1608.  (Tenant  may  afterwards  quit 
viihoiit  notice,  and  not  liable  after  quitting. 
1B.&  Adol.904.) 
(/)  Any  tenancy  or  any  term,  however 
to  be  within  the  meaning  of  the 


act  of  11  Geo.  2.  o.  19.  s.  18. 

(m)  See  the  preamble  of  the  18th  section  of 
11  Geo.  2.  c  19.  The  statute  only  applies  to 
cases  where  the  tenant  has  the  power  of  deter, 
mining  his  tenancy  by  a  notice,  and  where  he 
has  actually  given  a  valid  notice  sufficient  to 
determine  his  tenancy,  or  the  bod  notice  has 
been  assented  to  by  landlord  in  writing.  7 
B.  &  R.  411;  4  B.  Jt  C.  922,  a  C. 

(n)  In  7  Wentw.  1--3,  a  notice  in  writing  is 
stated  to  have  been  given,  but  according  to  8 
Burr.  1608,  1  Bla.  Bep.  588,  a  G.  parol  no* 
tice  uu'ler  the  11  Geo.  2.  clO.  s.  18,  is  sufficient 
A  notice  that  the  tenant  will  quit  as  soon  as  he 
can  get  another  situation  does  not  bring  •< 
within  the  act,  2  Campb.  591. 
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*^  J^t^  said  time  bo  fixed  and  determined  on  by  the  said  rtotice  as  aforesaid,  that  is  to 
oBisvED.  g^y^  ^^  ^^^  ^^^  ^^  ^^y  ^j-  gjppij^fj^{0^  ^y  notice)  althou^  the  said  defend- 
ant was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (re- 
quested ( o)  by  the  said  plaintiff  so  to  do, )  but  on  the  contrary  thereof  wrong- 
rally  and  injuriously  held  over  and  kept  and  withheld  the  possession  of  the 
said  messuage  and  premises  with  the  appurtenances  from  the  said  plaintiff  for 
a  long  space  of  time,  &c..  from  the  day  and  year  last  aferesoid,  until  and  ap- 
on,  &c.  {day  when  he  left  the  premises^  or  if  not  left  say  "  from  thence," 
hitherto,)  &c.  contrary  to  the  said  Statute  in  such  case  made  and  provided, 
by  reason  whereof  |  and  by  force  of  the  Statute  in  such  case  made  and  pro- 
vided, an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  and  . 
from  the  said  defendant  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  being 
at  the  rate  of  double  the  amount  of  the  yearly  rent  or  sum  which  he  the  said 
defendant  had  paid  to  the  said  plaintiff  before  the  time  when  he  the  said  de- 
fendant so  refused  to  deliver  up  the  possession  of  the  said  messuage  and  prem- 
ises as  aforesaid,  in  respect  of  his  being  tenant  to  the  said  plaintiff  of  the  said 
messuage  and  premises,  and  which  said  last-mentioned  sum  of  money  hath 
arisen  and  accrued,  due  and  payable  to  the  said  plaintiff  during  the  time 
when  he  the  said  defendant  so  wrongfully  kept  possession  of  the  said  messnage 
and  premises  as  aforesaid. — [Add  a  count  like  ante,  49,  and  the  comsmn 
cou7its  for  use  and  occupation,  money  had  and  received,  account  stated,  atid 
breach.] 

By  land-  Commencement  in  debt,  as  nsuaij  ante,  884  n.] — ^For  that  whereas  one  E. 
Qeo!±c.  ^'  l^fo^  *°d  ^^  ^^^  *i™©  of  ^^^  committing  of  the  grievance,  and  the  fiind- 
19.  s.  8,  fcr  ulent  and  clandestine  removal  of  the  goods  and  chattels  hereinafter  mentioned, 
fwsisiing     iield  and  enjoyed  a  certain  messuage  and  premises,  with  the  appurtenances,  at- 

in  f^audii«  , 

leutly  re-        (^)  Ndtber  by  the  words  of  the  act,  nor  ao-  enactment,  it  is  to  be  obaerred,  that  the  TOos 

moving        cording  to  the  precedent  in  Wentworth,  does  of  it  are  •*frttiMftt/«n</y  remove  or  cany  away." 

his  goods     ^^^  averment  of  request  appear  to  be  necessi^  which  diJQ^  from  the  Ist  section,  wherein  tlM 

to  prevent    fy»  tJ»o^gl>  »*  cannot .  vitiate,  but  maybe  re-  words  are  fraudulently  or  chmdestinely."    Tto 

a  distress     j^^  ^  surplusage,  according  to  the  prinoi-  statute  applies  to  all  cases  where  a  landbrd  it, 

for  rent        P^®  ^^^  ^^^^  ^  Cowp.  688;  1  T.  R.  480;  Ld.  by  the  conduct  of  his  tenant,  in  removing  goods 

( «).             Raym.  171.  from  premises  &r  which  rent  is  due,  tursfli 

Ip)  See  the  law,  and  cases  on  the  8d  sect,  over  to  the  barren  right  of  bringing  an  action 

of  11  Geo.  2,  c.  19;  1  Chit.  Col.  Stat  669.  for  such  rent;  and  therefore,  where  a  tenant 

The  enactment  is  remedial  as  well  as  penal,  openly  and   in  fiice  of  day,  and  even  vith 

To  make  a  third  person  liable,  for  assisting  in  notice  to  his  landlord,  removed  his  goods,  witb- 

the  firaudulent  removal,  it  must  be  proved  not  out  leaving  sufficient  on  the  premises  to  eatis^^ 

only  that  he  so  ossisted,  but  also  that  he  was  the  rent  then  due,  and  the  landlord  foUcfWed 

privy  to  the  fraudulent  intent,  8  B.  &  C.  687.  and  distrained  the  goods,  it  was  held,  that  li* 

But  to  make  the  tenant  liable,  it  is  not  neces-  though  the  removal  might  not  be  clandestine, 

sary  to  show  an  actual  participation  in  the  re-  yet,  it  was  fraudulent,  (which  was  a  quesUoa 

moval,  if  the  removal  was  with  his  privity.    8  for  the  jury)  the  landlord  was  juBtified  under 

D.  &  R.  601 ;  1  C.  &  P.  121,  S.  C.  over-ruling  the  statute.    4  D.  &  R.  88.     Nor  is  it  nec»- 

8  Esp.  Rep.  15.  sary  to  show,  in  proof  of  fraudulent  rwnovil 

It  has  been  considered,  that  to  bring  a  case  or  concealment  of  cattle,  that  they  were  with- 

within  the  meaning  of  the  enactment,  the  rent  drawn  from  sight    If  tliey  have  been  remov- 

mnst  be  actually  <rae  at  the  time  of  the  remov-  ed  to  a  neighbor's  field,  so   as  to  cause^  fht 

al,  see  8  Esp.  16.     But  this  seems  i\'.i>re  than  landlord  difficulty  to  find  them,  it  is  suffioiat 

questionable,  and  certainly  the  words  of  the  9  Price.  801.    Nor  is  it  necessary  to  prove  thai 

act  do  not  warrant  the    opinion,  and  see  4  a  distress  was  in  progress,  or  about  to  be  pvt 

Compb.  187.    2  Saund.  284.  in  execution,  or  even  contemplated,  10  Prioe, 

The  enactment  does  not  extend  to  the  goods  188. 

of  a  stranger,  not  a  tenant,  6  M.  &  S.  88,  nor  On  the  other  hand,  a  creditor,  with  the  ss- 

to  the  goods  of  an  under-tenant,  though  re-  sent  of  his  debtor,  may  take  possession  of  the 

moved  to  avoid  the  distrece  of  a  ground  land-  goods  of  Uie  hitter,  and  remove  them  from  the 

lord.  Id.;  2  Stro.  787.  premises  for  the  purpose  of  satisfying  ft  bona 

With  rdq)eot  to  what  is  a  remoToI  within  the  fide  debt^  without  incurring  the  penalty  hillkl- 
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nate  in  the  county  of  S.  as  tenant  thereof  to  the  said  plaintiff  from  year  to  *\^^ 
year  [or,  if  for  a  less  time,  state  it  accordingly ,  or  if  under  a  lease  for  a 
biiger  term,  state  the  tenanvy,  as  ante.  307,  &c.]  for  so  long  a  time  as  they 
die  said  plaintiff  and  the  said  E.  P.  should  respectively  please,  at  and  under 
a  certain  (yearly]  rent  payable  (quarterly]  to  wit,  on,  &c.  {stating  the  days 
of  payment)  the  reversion  of  and  in  the  said  messuage  and  premises,  with  the 
af>partenance3,  during  all  that  time  belonging  to  the  said  plaintiff,  and  under 
and  by  virtue  of  which  said  tenancy  the  said  E.  F.  held  the  said  messuage 
and  premises,  until  at  and  after  the 'time  of  the  fraudulently  conveying  and 
carrying  away  of  the  goods  and  chattels  hereinafter  next  mentioned,  of  and 
from  the  same.  And  the  said  plaintiff  further  says,  that  a  certain  sum,  to 
wit,  the  sum  of  [jElO.  10*.  (q)]  of  the  rent  aforesaid,  (or  [one]  quarter  of 
a  year,  became  and  was  due  and  payable  to  the  said  plaintiff,  on,  &c.  {^phen 
it  feS  due)  and  was  due  and  in  arrear  and  unpaid  from  the  said  E.  F.  to  the 
said  plaintiff,  at  the  time  of  the  said  fraudulently  conveying  and  carrying 
away  the  said  goods  and  chattels  (r),  and  still  is  wholly  in  arrear  and  unpaid 
to  the  said  plaintiff.  And  the  said  plaintiff  further  says,  that  the  said  tenancy 
80  being  in  full  force  as  aforesaid,  thereupon,  afterwards,  and  just  before  the 
said  sum  of  £10  of  the  said  rent  became  due  and  in  arrear  as  aforesaid  {s), 
tliat  is  to  say,  on.  &c.  {day  of  removal  or  about  it)  certain  goods  and  chattels, 
to  wit,  &c.  {set  them  out  shortly)  {t)  of  the  said  E.  F.  were  upon  the  said 
measoage  and  premises ;  and  the  said  tenancy  so  being  in  ftiU  force  as  afore- 
said, the  said  E.  F.  during  the  continuance  of  the  said  tenancy,  so  being  in 
full  force  as  aforesaid,  and  just  before  the  said  sum  of  £10  so  became  due 
and  payable  and  in  arrear  to  the  said  plaintiff  as  aforesaid  (ur),  that  is  to  say, 
on  the  day  and  year  last  aforcsiid,  at,  &c.  {ve?iue)  aforesaid,  did  fraudulent- 
ly convey  and  carry  away  the  same  goods  and  chattels  thereof  off  and  from 
toe  said  messuage  and  premises,  with  intent  to  prevent  and  hinder  the  said 
plaintiff  from  distraining  the  same  for  the  said  sum  of  £10  for  the  rent  afore- 
said, so  due  and  payable  ai»d  in  arrear  to  the  said  plaintiff  as  aforesaid,  and 
the  said  goods  and  chattels  so  fraudulently  conveyed  and  carried  away  off  and 
from  the  said  messuage  and  premises,  with  such  intent  as  aforesaid,  from  the 


ed  bj  the  abore  enactment,  against  persons  as- 
■ttins  a  tenant  in  removing  liU  goods  fh)m  the 
premises,  a^thoagh  the  creditor  takes  possession, 
XDOwing  the  debtor  to  be  in  distressed  circum- 
itaooes,  and  under  an  apprehension  that  the 
hadlord  would  distrain,  5  M.  &  a  200. 

In  an  action  against  a  person  for  aiding  and 
Miristtng  a  tenant  in  removing  and  concealing 
his  cattle,  to  hinder  the  UndlonI  from  distrain- 
mg,  the  acts  and  orders  of  the  tenant  are  ad' 
Bueible  evidence  of  his  own  fraud,  and  of 
knowledge  on  the  mrt  of  the  defendant,  if  by 
other  evidence  he  is  proved  to  have  contribut- 
ed to  the  f  icility  of  it,  and  circumstances  of 
BBSpieion  mnv  be  laid  before  the  jury,  to  prove 
■ndi  a  f^adulent  co-operation  as  the  Iq^s* 
latuie  oontcmplated.     10  Prioe,  18S. 

The  4th  sect  of  the  11  Geo.  2.  o.  19,  enacts, 
that  if  the  ralue  of  the  goods  does  not  exceed 
M.  the  landlord  may  have  recourse  to  and 
have  a  summary  remerly  before  two  Justices, 
but  that  enactment  does  not  take  away  the  ju- 
ris&tioD  of  'the  superior  courts,  and  the  land- 
Ipid  mmj  sue,  see  M.  &  M.  C.  N.  P.  175; 


Holt,  C.  N.  P.  147;  1  Stark.  169,  S.  C.  and 
see  5  D.  &  R.  558;  3  B.  &  C.  6-49,  S.  C.  The 
landlord's  having,  in  the  first  instance,  made 
his  complaint  before  a  miglstnvte,  will  not  pre- 
clude him  from  afterwards  maintaining  an  ao- 
tion.   1  Siirk.  169. 

See  the  form  of  plea  in  the  avowry,  justify- 
ing seizing  goods,  so.  under  a  fraudulent  re- 
moval; post,  vol.  iii.  1068,  1187. 

See  a  form  of  declaration  and  case,  on  the 
12th  section  of  the  II  Geo.  2.  c.  19;  agajnst  a 
tenant  &r  secreting  a  declaration  in  ejectment, 
2  B.  &  A.  652. 

(q)  The  precise  sum  due  need  not  be  stated 
8  T.  R.  548. 

(r)  They  must  be  the  tenant's  goods,  5  M. 
&  S.  88.    See  note,  supra. 

(s)  If  the  rent  was  not  due  at  the  time  of 
the  removal,  omit  the  averment  '*  it  was  then 
due,'*  see  note,  supra. 

(/)  It  is  not,  it  seems,  necessary  to  speoiiy 
the  goods,  and  see  6  B.  &  E.  841. 

(tt)  As  supra. 
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BT  PABTY  time  of  80  fraudolentlj  conyeying  and  carrying  away  of  the  same  as  afore- 
GUKV£o.  ^^^^  hitherto  kept  and  continued,  and  still  keeps  and  continues  from  off  the 
said  messuage  and  premises^  to  wit,  at,  kc. .{ve7iue)  aforesaid;  and  the  said 
defendant,  on  the  daj  and  year  last  aforesaid,  at,  &c.  {veiwe)  aforesaid,  did 
wilfully  and  knowingly  aid  and  assist  the  said  E.  F.  in  the  said  fraudulent 
coayeying  and  carrying  away  o(  the  said  goods  and  chattels  so  fraudulently 
conveyed  and  carried  away  off  and  from  the  said  messuage  and  premises  as 
aforesaid,  with  intent  to  prevent  and  binder  the  same  from  being  distrained 
by  the  said  plaintiff^  for  the  said  [^10]  of  the  rent  aforesaid,  to  wit,  at,  &c. 
aforesaid,  contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided ; 
and  plaintiff  avers  the  said  goods  and  chattels  so  fraudulently  conveyed  and 
carried  away  off  and  from  the  said  messuage  and  premises  aforesaid,  at  the 
time  of  the  so  carrying  and  conveying  away  the  same  off  and  from  the  said  mes- 
suage and  premises  as  aforesaid,  were  of  the  value,  to  wit,  of  [^25]  to  wit, 
at,  &c.  {ve?iue)  aforesaid,  whereby  and  by  force  of  the  Statute  in  such  case 
made  and  provided,  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and 
have  of  and  from  the  said  defendant,  a  large  sum,  to  wit,  the  sum  of  J&50, 
being  double  the  value  of  the  said  goods,  and  chattels  so  fraudulently  convej.- 
ed  and  carried  away  as  aforesaid,  parcel,  Ac. — [Add  a  count  vhargbig  de- 
fendant with  wilfully  knowing  and  concealing  thegoods^  arid  add  the  Xisual 
breach^  a^  afiie,  387.] 
• 
^n^*  \i       [Commencement  in  debt  as  usual,  as  a?ite,  884.] — For  that  the  said  de- 
8. 2.  by  the  fcndant,  within  tliree  months  next  before  the  commencement  of  this  suit,  to 
loser,  for     wit,  On,  kd,  {any  day  within  three  months  before  the  title  of  (he  declara-- 
S^°la  ^^  lion)  to  wit,  Ac.  (^venue)  was  indebted  to  the  said  plaintiff  in  the  sum  of 
one  sitting   [•^^O]  of  lawful  money  of  Great  Britain,  by  force  of  the  Statute  made  and 
to  recover   passed  in  the  9th  year  of  the  reign  of  .our  late  Queen  Anne,  intituled  "  An 
f^^^^fh      ^^^  ^'^^  ^^^  better  preventing  *of  excessive  and  deceitful  gaming,"  being  mon- 
winner       ^J  ^'^^^  ^^^  there  lost  and  paid  by  the  said  plaintiff  to  the  said  defendant,  and 
(io).  by  the  said  defendant  then  and  there  won  of  the  said  plaintiff  by  playing  with 

[  *501  ]  dice  at  a  certain  unlawful  game,  commonly  called  or  known  by  the  name  of 
[French  hazard,]  at  one  sitting,  contrary  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  whereby  and  by  force  of  the  Statute,  an  action  hath 


{w)  The  statute  allows  a  general  tbrm  of  de- 
claring at  the  suit  of  the  party  grieved.  See 
forms,  2  Wils.  36.-2  H.  Bla.  808.— Lil.  Eat 
168;  but  money  fkirly  lost  at  play  cannot  be 
recovered  back  in  a  common  law  form  of  action 
of  debt  ibr  money  had  and  received,  not  fi)und- 
ed  on  the  statute,  and  the  plaintiff  must  declare 
particularly  on  the  act.  1  M.  &  &  500. 

In  such  an  action  a  defendant  may  plead  hi 
abatement  that  the  money  was  due  from  others 
as  well  OS  himself  and  that  they  are  not,  but 
ought  to  have  been,  made  parties,  7  T.  B.  257. 

But  a  stakeholder,  upon  a  wager  on  a  horse- 
race for  20/.  or  other  illegal  wager,  is  liable  to 
a  common  law  action,  for  money  had  and  re^ 
ceived,  if  the  money  be  demanded  before  he 
vm  it  over  to  the  winner,  6  D.  &  R.  26;  ante. 

The  right  to  sue  is  a  vested  interest,  and  on 
bankruptcy  passes  to  the  assignees,  2  Yes.  jun. 
514 2  H.  Bla.  808.     And  in  an    action 


brought  by  the  assignees,  where  the  bankrupt 
had  obtained  his  certificate,  it  was  held  he  w»s 
a  good  witness  to  prove  the  loss,  being  (by 
three  releases;  1st  by  bankrupt  to  assignees; 
2d  by  creditors  to  bankrupt;  Gd  by  assignee, 
who  was  not  a  creditor,  to  bankrupt)  restored 
to  his  competency,  1  B.  &  C.  444.-2  D.  &  R. 
575,  S.  C.  In  that  case  it  was  also  held  tbat 
such  release  did  not  destroy  the  assignee's  right 
of  action.    Id.  ib. 

A  bill  of  discovery  filed  against  the  defend 
ant  for  the  purpose  of  a  former  action  on  tbe 
former  part  of  section  2,  for  the  money   lost« 
mt^  be  given  in  evidence,  1  Mardi  4i^7. — 6 
Taunt  141,  S.  C— 2  Marsh.  125,  p 

If  company  never  part,  though  dinner  inter- 
yenes,  the  Iocs  is  considered  to  have  been  at  oa« 
tilting,  within  the  act,  2  Bla.  Rep.  1226»  and 
see  further,  1  Chit  Col.  Stat  421.— Bun,  J. 
"  Gaming  "  vol  IL 
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locnied  to  the  said  plaintiff;  to  demand  and  hare  of  and  from  the  said  defen-  by  taxti 
iuA  the  said  sum  of  £20,  parcel  of  the  said  sum  above  demanded.  obievbw. 

And  also  for  that  the  said  defendant,  within  three  months  next  before  the  Second 
eommencement  of  this  suit,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  (t?c-  ^"^^ 
nue)  aforesaid,  was  indebted  to  the  said  plaintiff  in  the  further  sum  of  «£20, 
fcr  monies  then  and  there  lost  and  paid  by  the  said  plaintiff  to  the  said  defen- 
dsDt,  by  playing  at  a  certain  game,  to  wit,  a  game  [called  French  hazard,]  at 
(me  sitting,  whereby,  and  according  to  the  form  of  the  said  Statute,  an  action 
hatii  accrued  to  the  satd  plaintiff,  to  demand  and  have  of  and  from  the  said  de- 
fendant the  said  sum  of  JB20,  residue  of  the  said  sum  above  demanded. — [Add 
munts  for  money  lent^  and  had  and  received,  account  stated,  and  breach, 
a»  ttsual.^ 

• 

[Commenceme7ii  in  debt  as  usual,  as  ante,  884.] — For  that  whereas  here-  [  *502  ] 
iofcre,  to  wit,  on,  &c.  {the  teste  or  day  of^issidng  of  the  process)  [as  to  the  On  32 
mioit  of  describing  different  kinds  of  process,  see  ante,  445  to  458]  there  ^/^i\ 
ivned  out  of  the  court  of  our  said  lord  the  king,  before  the  king  himself,  a  12.  against 
certain  writ  ofour  said  lord  the  king,  [here  set  out  the  writ  which,  if  a  latitat,  thebailiflf 
may  be  thus  ;]  called  a  latitat,  at  the  suit  of  one  M.  I.  against  the  said  plain-  ^0^^^^'' 

tiS;  directed  to  the  sheriff  of ,  by  which  said  writ  our  said  lord  the  king  mesne 

eommanded  the  said  sheriff,  that  he  should  take  the  said  plaintiff  if  he  should  process, 
be  foond  in  his  bailiwick,  and  him  safely  keep,  so  that  he  the  said  sheriff  might  ^^^^^^ 
kave  his  body  before  our  said  lord  the  king,  at  Westminster,  on,  Ac.  {as  in  the  28 
writ  ^  to  answer  to  the  said  M.  I.  in  a  plea  of  trespass,  and  also  to  a  bill  of  Hen  6.  0 
the  said  M.  I.  against  the  said  plaintiff,  for  ( ^2200]  of  debt,  according  to  the  ye"^^ 
costom  of  the  said  court  ofour  said  lord  the  king,  before  the  king  himself  to  ages  (x). 
b3  exhibited,  and  that  the  said  sheriff  should  have  there  then  this  writ,  which 
m\  writ  afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff  as  here- 
inafter mentioned,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  {venue) 
afcres&id,  was  duly  indorsed  for  bail  for  £ —  according  to  the  form  of  the 

(x)  Bee  precedents,  7  Wentw.  160, 158, 156,  he  exact  it  from  the  ctefendant,  he  incurs  the 

175,  246,  8z8.     See  declaration  in  debt  at  the  penalty  of  40/.  besides  the  treble  damages  .to  % 

loit  cf  the  party  grieved,  on  48  Geo.  3.  c.  46,  common  informer,  1  Hodges,  103.)     But  vhen 

aad  28  Eliz.  c  4,  for  treble  damag('8  against  the  plaintiff  has  paid  the  sum  of  one  guinea  to 

the  sheriff  f.ir  extortion,  on  a  writ  of  execution,  the  bailiff  for  an  arrest,  he  has  been  allowed  by 

]»0t,  504;  and  see  a  form  in  case  fur  the  same  the  master  or  prothonotary  in  the  taxation  of 


>,  post,  827.    See  declarot'on  in  debt  on  costs,  per  Ilolroyd,  J.,  S.  C. — 2  Chit.  Rep. 

the  23  Hen.  6.  c.  9,  Ibr  40/.  penalty,  for  extor-  802;  and  see  2  Bla.  Rep  1101.— 3  T.  R.  417.— 

tioa  OB  mesne  process,  by  the  common  inform-  2  New  R.  C.  P.  69. — 1  Stark.  N.  P.  C.  417. 

fr,  pest,  509;  also  a  declaration  in  debt  on  the  In  2  C.  &  P.  118,  }t  was  held,  a  sheriff's  offi* 

28  Eliz.  e.  4,  for  40/.  penalty  for  extortion  on  ccr  may  claim  a  guinea  or  half  guinea  against 

post,  511  a.  plaintiff's  attorney,  for  a  caption,  it  having 


tbe  ■etioD  maybe  maintaued  against  the  been  usually  allowed.    Where  sheriff  *s  oflScer, 

~^,  2  T.  R.  154,  and  see  a  form,  post,  509,  who  arrests  a  defendant,  demands  and  rec^sives 

at  Che  Bttii  of  common  informer.  from  him  a  larger  sum  than  he  is  liable  to  pay 

By  the  oommon  law  the  sheriff  or  bailiff  has  as  a  caption  fee,  and  for  the  expense  of  the 

B»r%bi  to  take  fees  for  the  execution  of  pro-  baQ-bond,  &c.  the  court  will,  on  motion,  order 

per  Abbott,  C.  J. — 2  B.  &  A.  566. — 2  it  to  be  referred  to  the  master,  to  ascertain  what 


(3dL  Rep.  295,  8.  C.    And  by  the  stat.  28  H.      the  officer  is  entitled  to  on  that  account,  and 
&  c;  9,  lie  ifl  only  entitled  to  the  fee  of  id,  for     order  him  to  restore  the  surplus  to  the  defend- 


his  warrant  on  mesne  process  to  arrest     ant,  and  to  pay  the  costs  of  the  application,  4 
thedelfenduit;  (Seethe  Statute,  Chitty^s  Coll.      Price,  809.     See  the  notes,  post,  504.    An 


tit.  Bail  Bond,  p.  87;  and  the  officer  is  amendment  to  insert  counts  on  28  H.  6,  c.  9, 

ody  allowed  4d.  for  an  arrest^  and  id,  for  mak-  at  the  suit  of  a  common  informer,  has  been  re- 

ing  a  J^«sai  Bond,  and  although  it  is  usual  to  fused,  5  J.  B.  Moore,  880. 
!■/  oDe  i^iiiiiea  on  the  arrest  to  the  offioer»  if 
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BY  PAitTT  Statute  in  such  case  m^de  and  provided ;  and  which  said  writ,  so  indonwd  as 
GRixYED.  aforesaid,  afterwards,  and  before  the  return  thereof,  to  wit,  on  the  day  and 
year  first  aforesaid,  at  &c.  (^ventie)  was  delivered  to  W.  A.  esq.  who  then  and 
from  thence,  until,  and  at  and  after  the  committing  of  the  offence  hereinafter 
next  mentioned,  was  sheriff  of  the  said  countv  of  S.  to  be  executed  in  due  fonn 
of  law ;  by  virtue  of  which  said  writ  the  said  W.  A.  so  being  sheriff  of  the  said 
county  of  S.  as  aforesaid,  afterwards,  and  before  the  return  thereof,  to  wit,  on, 
&c.  {date  of  warrant,  or  about  U)  at,  &c.  {venue)  in,  &c.  for  having  execa- 
[  ^508  ]  tion  of  the  said  writ  duly  made  his  warrant  in  writing,  directed  *to  the  aaid 
defendant,  who  then  and  from  thence,  until,  and  at  and  after  the  committifie 
of  the  offence  hereinafter  next  mentioned,  was  one  of  the  bailiffs  of  the  said 
sheriff  of  the  said  county  of  S..  by  which  said  warrant  the  said  sheriff  of  tbesaid 
county  of  S.  commanded  the  said  defendant  to  take  the  said  plaintiff,  if  be  should 
be  found  in  the  said  sheriffs  bailiwick,  and  him  safely  keep,  so  that  the  said 
sheriff  might  have  his  body  before  our  said  lord  the  king,  at  Westminster,  at 
the  return  of  the  said  writ,  to  answer  to  the  said  M.  I.  in  the  plea,  and  to  the 
bill  aforesaid,  which  said  warrant  was  also  then  and  there  marked  for  bail,  for 
[£1100]  and  which  said  warrant  so  marked  for  bail,  afterwards;  and  before 
ihe  return  of  the  said  writ,  to  wit  on  the  day  and  year  last  aforesaid,  at,  Ac. 
(venue)  aforesaid,  was  delivered  to  the  said  defendant,  then  being  one  of  the 
bailiffs  of  the  said  sheriff  of  the  said  county  of  S.  to  be  executed  in  due  form  of 
law,  by  virtue  of  which  said  writ  and  warrant,  he  the  said  defendant,  as  such 
bailiff,  afterwards,  and  before  the  return  of  the  said  writ,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  and  within  the  bailiwick  of 
the  sheriff  of  the  same  county,  took  and  arrested  the  said  plaintiff  by  his  body, 
and  then  and  there  had  and  detained  him  in  his  custody  at  the  suit  of  the  said 
M.  I.  for  the  cause  aforesaid ,  and  the  said  plaintiff  in  fact  further  saith, 
that  after  the  said  plaintiff  had  been  so  arrested,  and  whilst  he  remained  in 
custody  of  the  said  defendant,  by  virtue  and  under  color  of  the  said  writ  and 
warraiit,  for  the  cause  aforesaid,  to  wit,  on,  <tc.  last  aforesaid,  at,  &c.  (re- 
712/6)  aforesaid,  he  the  said  defendant,  then  being  one  of  the  bailiffs  of  the 
said  county  of  S.  as  aforesaid,  demanded,  took  and  received,  of  and  from  the 
said  plaintiff,  a  certain  sum  of  money,  to  wit,  the  sum  of  [£2,  Is.  8d.]  (the 
precise  sum  taken)  of  lawful  money  of  Great  Britain,  for  detaining  the  said 
plaintiff,  until  after  he  the  said  plaintiff  had  given  bail  to  the  said  writ  [or, 
"  for  having  arrested  the  said  plaintiff  as  aforesaid,"]  which  said  sum  of 
money  so  demanded,  taken,  and  received,  by  the  said  defendant,  of  and  from 
the  said  plaintiff,  in  manner  and  for  the  cause  aforesaid,  then  and  there  was 
•  and  is  a  greater  sum  of  money  than  at  the  time  of  the  taking  thereof  was 
by  law  allowed  to  be  taken  or  demanded  by  the  said  defendant,  of  and  from 
the  said  plaintiff,  on  that  occasion,  contrary  to  the  form  of  the  Statute  in 
such  case  made  and  provided ;  whereby,  and  by  force  of  the  said  Statute, 
the  said  defendant,  then  being  one  of  the  bailiffs  of  the  said  sheriff  of  the  said 
county  of  S.  as  ^foresaid,  forfeited  and  became  liable  to  pay  for  his  said  of- 
fence to  the  said  plaintiff,  being  the  party  thereby  aggrieved,  the  sum  of  £60, 
and  thereby,  and  by  force  of  the  said  Statute,  an  action  hath  accrued  to  the 
said  plaintiff,  to  demand  and  have  of  and  fVom  the  said  defendant  the  said 
sum  of  ^50,  so  forfeited  as  aforesaid,  parcel  of  the  said  sum  above  demanded. 

Second  And  whereas,  heretofore,  to  wit,  on  the  said,  &c.  there  issued  out  of  th^ 

oount        court  of  our  said  lord  the  king,  before  the  king  himself  here,  a  certain  other 

writ  of  our  said  lord  the  king,  called  a  latitat  [set  out  the  wrU^  as  before^] 
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St  the  suit  of  the  said  M.  I.  against  the  said  plaintiff,  directed  to  the  sheriff  *J^^*^ 
of  S.  bv  which  said  last-mentioned  writ  our  said  lord  the  king  commanded 
the  said  sheriff  [slaibig  the  writy  the  warrant ,  and  arrest^  and  that  whilst 
the  plaintiff  was  in  the  defendants  custody^  utiderthe  said  last-mention- 
ed writ  and  warrant,  as  in  the  former  count,]  he  the  said  defendant,  then 
being  one  of  the  bailiflls  of  the  said  sheriff  of  the  said  county  of  S.  aforesaid, 
demanded,  took,  and  received,  of  and  from  the  said  plainiiff  a  certain  sum  of 
money,  to  wit,  the  sum  *of  £2.  Is,  Sd.  of  lawful  money  of  Great  Britain,  [  *504  ] 
fcr  waiting  till  the  said  plaint>ff  had  given  bail  to  the  said  last-mentioned 
yffity  which  said  last-mentioned  sum  of  money  so  demanded,  taken,  and  *  re- 
eeived  by  the  said  defendant,  of  and  irom  the  said  plaintiff,  in  manner  and 
br  the  cause  last  aforesaid,  then  and  there  was  and  is  a  greater  sum  of 
money  than,  at  the  time  of  taking  thereof,  was  by  law  allowed  to  be  taken 
or  demanded  by  the  said  defendant,  of  and  from  the  said  plaintiff,  on  that 
oocasion,  contrary  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
iided,  whereby  and  by  force  of  the  said  Statute,  the  said  defendant  then 
being  one  of  tiie  bailifl&  of  the  said  sheriff  of  the  said  county  of  S.  as 
aforesaid,  forfeited  for  his  said  last-mentioned  offence  to  the  said  plaintiff,  be- 
ing the  party  thereby  aggrieved,  the  said  sum  of  £60,  and  thereby  and  by 
force  of  the  said  Statute  an  action  hath,  &c. — [As  in  preceding  count.'] 

And  whereas  heretofore,  to  wit.  on,  &c.  [as  in  the  secotid  count  verbatim]  Third 
be  Ae  said  defends^nt,  then  being  one  of  the  bailiffs  of  the  said  sheriff  of  the  ^^^^  °' 
said  county  of  S    as  aforesaid  by  occasion,  and  under  color  of  his  office  as  damages, 
such  bailiff,  took  of  the  said  plaintiff  a  certain  sum  of  money,  to  wit,  the  sum  on  23  H.  6 
of  two  guineas,  that  is  to  say,  the  sum  of  J62.  2^.  of  lawful  money  of  Great  ^*  ^' 
Britain,  for  his  reward  and  profit  for  letting'the  said  plaintiff  to  bail   [or, 
"  for  showing  ease  and  fevor  to  the  said  plaintiff  by  letting  him  out  of  the 
custody  aforesaid'']  upon  the  said  last-mentioned  writ,  which  said  last-men- 
tioiied  sum  of  money,  so  taken,  &c.  [as  in  the  frst.  and  second  counts] 
whereby  the  said  plaintiff  sustained  damages  to  the  amount  of  £2,  Is.  Sd. 
and  thereby,  and  by  force  of  the  said  Statute,  an  action  hath,  &c.  &c.  to  de- 
mand and  have  of  and  from  the  said  defendant  the  sum  of  £6  5s.  being  treble 
tilie  amount  of  his  said  damages,  and  other  parcel  of  the  said  sum  above  de- 
manded.— [Add  count  for  money  had  and  received,  and  account  stated  in 
debif  and  common  co?iclusio7i.] 

[^Commencement  in  debt  as  usual,  ante,  884.] — ^For  that  whereas,  &c.  [here  On  2. 

Eliz.  c,  4 

(jr)    The  action  may  be  supported  against  Eliz.  o.  4,  and,  consequently,  that  an  action  ^^  ^^ 

fteslienff,  he  being  liable  for  his  bailiff's  acts,  against  him  under  that  act  for  extortion,  in  ^fo*  »  c* 

S  T.  R.  154.    But  where  mure  than  the  sum  such  a  case  is  misconceived.    Id.  ^^*  ^  ^* 

ilbwed  has  been  taken  by  an  officer  of  sheriff.         Where  the  sheriff  retained  cut  of  the  pro-  against 

who  kept  a  lock-up  house,  but  who  was  not  the  ceeds  of  a  sale  under  an  execution,  the  expen-  the  extor- 

flfieerto  whom  the  warrant  was  directed,  but  ses  occasioned  by  keeping  possession  of  the  ^on  on 

to  whose  house  the  defendant  was  brought  after  goods  under  an  injunction  out  of  Chancery;  it  final  pro- 

0W  arrest,  no  action  will  lie  against  the  sheriff  was  held,  that  this  being  an  indirect  way  of  cess  (y). 

4  £^  63.  taking  more  than  the  poundage  allowed  by  the 

An  action  for  money  hflSd  and  reoeived,  may  statute,  he  thereby  incurred  the  penalty  of  this 

be  maintained  against  the  sheriff,  to  recover  stotute,  5  B.  &  B.  405;  3  B.  &  C.  688,  a  C. 

fbe  rarplus  of  excessive  poundage  taken.     8  B.  And  if  it  appear  by  the  sheriff  *s  return  of  a 

k  B.  14-5;  6  J.  B.  Moore,  888,  8.  C;  2  Bing.  writ  of  execution,  that  greater  fees  have  been 

856;  1  Stark.  €45.  .  "  taken  for  the  levy  than  are  allowed  by  this 

Ia  that  oaae  it  was  also  held,  that  a  sheriff  statute,  the  slieriff  is  liable  to  an  action  on  the 

who  levies  under  a  lavira  facioM  for  a  crown  statute  for  treble  damages  at  the  suit  of  the 

debt,  is  not  entitled  to  poundage  under  the  29  party  grieved.    Woodgate  v.  EnatchbuU,  2  T, 

Vol.  n.  48 
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ST  PARTT  state  the  judgment  recovered^  thefi,  fa.  issued  and  the  levy,  which  may  be 
GusvKD.  ^^  in  form,  post,  748,  or  if  the  writ  was  aca,  sa,  it  may  be  as  in  form 
ante,  416,  417,  and  then  proceed  thus,  accorditig  to  the  facts:] — Never- 
theless  the  si^id  defendant,  not  regarding  his  duty  in  that  behalf,  nor  the 
Statute  in  such  case  made  and  provided,  afterwards,  to  wit,  on  the  daj  and 
year  last  aforesaid,  at,  &c.  {venue^  aforesaid,  by  reason  and  color  of  bis  said 
office,  under  and  by  color  of  the  said  writ,  wrongfully,  illegally,  and  oppreft- 
sively,  had,  received,  and  took,  of  and  from  the  said  plaintiff,  for  the  serving 
and  executing  of  the  said  writ  of  execution,  and  for  poundage  fees,  and  ex- 
penses of  the  same  execution,  and  in  respect  and  on  account  thereof,  a  mnch 
larger  sum  of  money^  and  more  and  other  consideration  and  recompense  than 
is  by  law  allowable,  limited,  and  appointed  in  that  behalf,  that  is  to  say,  div- 
ers large  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  [<£10]  more  than  and  over  and  above  the  legal  and  reasonable 
consideration  and  recompense  for  serving  and  executing  the  said  writ  of  exeou- 
tion«  }ind  for  poundage  fees  and  expenses  of  the  said  execution,  and  on  acoount 
thereof  in  that  behalf  demandable,  due  and  incurred,  and  over  and  above  the 
said  sum  of  — /.  so  indorsed,  to  be  levied  as  aforesaid,  whereby  the  said  plain- 
tiff was  and  is  damaged  and  aggrieved  to  the  amount  of  the  said  sum  of  money, 
to  wit.  the  sum  of  [^10]  contrary  to  the  form  of  the  Statute  in  such  case 
made  and  provided ;  and  thereby,  and  by  force  of  the  said  Statute,  an  action 
hath  accrued  to  the  said  plaintiff,  to  demand  and  have  of  and  from  the  said 
defendant  the  sum  of  £30,  being  treble  the  amount  of  the  said  damages,  and 
parcel  of  the  said  sum  above  demanded. 


Second 
count,  on 
the  29 
£liz.  c  4. 
alone,  for 
treble 
danIafi;eB. 


And  whereas  also  heretofore,  to  wit,  on  the  day  [teste  of  fi^fa.']  a  certain 
other  writ  of  our  lord  the  king,  called  a^.  fa.  was  issued,  &c.  [here  stale  fi. 
fa.  and  the  delivery  to  the  sheriff,  as  in  first  count']  by  virtue  of  which  said 
writ  so  indorsed  as  aforesaid,  afterwards,  and  before  the  return  thereof  to  wit, 
on  the  day  and  year  last  aforesaid,  at,  &c.  (re;i?/e)  aforesaid,  the  said  defend- 
ant, as  such  sheriff,  seized  and  took  in  execution  divers  goods  and  chattels  of 
the  said  plaintiff,  there  then  found  and  being,  of  a  large  value,  and  then  and 
there  levied  the  said  sum  of  money  so  indorsed  on  the  said  last-mentioned 
writ  as  aforesaid ;  nevertheless  the  said  defendant,  as  aforesaid,  not  regarding 
his  duty  in  that  behalf,  nor  the  Statute  in  such  case  made  and  provided,  but 
contriving  and  wrongfully  and  injuriously  intending  to  harrass,  oppress,  and 
injure  the  said  plaintiff  in  this  behalf,  heretofore  to  wit  on  the  day  and 
year  last  aforesaid,  at,  &c.  (yenv£)  aforesaid,  wrongfully,  illegally,  and  op- 
pressively, took,  had,  and  received,  of  the  said  plaintiff,  for  the  serving  and 


R.  148.  Under  the  statate  the  sheriff  ca&oot 
take  any  other  charge  but  ibr  poundage.  Id. 
ibid. 

An  action  for  money  had  and  received  at  the 
mit  of  the  plaintiff,  who  has  sued  out  a^. /a. 
lies  against  the  sheriff  who  executed  it,  if  he 
retain  more  in  his  hands  than  he  is-entitled  to 
do,  the  party  injured  not  being  bound  to  pro- 
ceed by  motion  in  bank.     1  Stark.  845 

8o  if  sheriff's  officer  takes  xnaney  coion 
officii  for  any  thing  done  in  the  course  of  his 
duty,  and  to  which  he  is  not  entitied  by  law, 
though  there  is  no  eyidenoe  that  the  money 
came  to  his  handsi    2  Esp.  Rep.  607. 

There  seems  no  occasion  to  set  forth  the 
Judgment  in  the  deohtfatk>n,  if  the  plaintiff 


state  it,  and  that  execution  was  sued  out  <■ 
the  iaid  Judgment,  it  must  be  proved,  2  Wiu 
BhLlOl;  6T.  R.498. 

If  the  statute  28  Elis.  c.  4,  be  recited  ss 
the  29  Elis.  it  would  be  a  Tarianoe,  2  Bing. 
256.    • 

See  the  note,  ante,  601,  as  to  the  mode  if 
connecting  the  sheriff  with  his  officer  in  ta 
action  agunst  the  sheriff 

The  party  grieved  is  enabled  to  reoow 
treble  tne  amount  of  damages  found  by  tht 
verdict    6  D.  &  R  1;  4  B.  i  C  154,  8.  CL 

In  an  action  on  the  20  Elis.  plaintiff  is  ent^ 
tied  to  treble  costs  as  well  ss  treble  damages,  t 
B.  &  A.  898.— 1  Chit  Bep.  187,  and  note.  (a). 


OK  BTATHTBS. 
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ezecating  of  the  said  last-mentioiied  execution,  more  and  other  consideration  ^^  pabtt 
md  recompense  than  in  the  Statute  in  such  case  made  and  provided,  is  limit- 
ed and  appointed  in  that  hehalf,  that  is  to  say,  the  sum  of  XIO  more  than  in 
the  said  act  is  limited  and  appointed,  contrary  to  the  form  of  the  Statute  in 
sadi  case  made  and  provided.  By  means  whereof  the  said  plaintiff  saith,  that 
he  was  and  is  damaged  and  aggrieved  to  the  said  last  last-mentioned  sum  of 
JEIO,  contrary  to  the  form,  &c. — [^Conclude  as  in  first  county  and  add  the 
common  count  for  money  had  and  received^  accoimt  staiedj  and  usual 
keach.^ 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  commit-  Oa  17  G. 
tbg  of  the  offence  hereafter  next  mentioned,  was  and  still  is  an  inhabitant  \^:  ^- ^  ^' 

[or  parishioner^  of  the  township  [or  parish  1  of in  the  parish  of in  overseer 

tiie  county  of and  that  before  and  at  the  time  of  the  committing  of  the  for  refus- 

oftnee  hereinafter  next  mentioned,  he  the  said  defendant  was,  and  still  is,  ^"^f^.^^^ 
ooe  of  the  overseers  of  the  township  of,  &c.  aforesaid ;  and  the  said  plaintiff  jtAnt  of 
farther  says,  that  heretofore,  to  wit,  on,  &c.  at  the  township  [or  parish]  afore-  township 
aid,  in  the  countv  aforesaid,  the  church  wardens  and  overseers  of  *the  said  *<>  inspect 
township  [or  parish]  of,  &c,  made  a  certain  rate  for  the  relief  of  the  poor  of  have'a  oo- 
the  said  township,  [or  parish]  and  which  said  rate  so  made  as  aforesaid,  was  py. 
afterwards,  and  before  the  committing  of  the  offence  hereinafter  next  mention-  '*"*   . 
ed,  to  wit,  on,  &c.  {day  of  allowance  or  about  it)  at,  &c.  {venue^  aforesaid,  not  per- 
ilbwed  by  two  of  his  majesty's  justices,  (one  of  the  said  justices  then  and  mitting  to 
there  being  of  the  quorum)  assigned  to  keep  the  peace  of  his  said  majesty  ^^V^^ 
within  the  county  aforesaid,  and  that  the  church- wardens  and  overseers  of  the  r  ^1^505  1 
poor  of  the  township  aforesaid,  to  wit,  on  the  Sunday  next  after  the  allowance 
of  the  said  rate  as  aforesaid,  to  wit,  on,  &c.  public  notice  duly  gave  in  the 

parochial  church  of aforesaid,  of  that  rate  having  been  duly  allowed  by 

the  two  justices,  to  wit,  at  the  township  [or  parish]  aforesaid,  in  the  county 
afineaaid ;  and  the  said  plaintiff  further  says,  that  afterwards,  and  at  a  reason- 


(x)  See  a  ibrm  of  declaradon,  8  B.  &  C. 
ffiild  B.  ft  R.  572.-7  B.  ft  0.  686.  6 
tSmifL  280,  &  G.  In  order  to  entitle  a  party 
ti  Me  for  the  penalty ,  he  must  show  that  he  has 
■wtntnrd  an  injury  by  the  act  of  the  overseer, 
■d  tibet«  must  be  &  demand  to  inspect  the  rate 
■ide  at  a  reasonable  time  and  place,  which  it 
IBCBS  sbould  be  the  house  of  the  OYerseer. 

Thoogh  copies  are  to  be  given  forthwith,  the 
weisiici  is  entitled  to  a  reasonable  time  for 
Mslmg  them  out.  8  B.  ft  C  668.-5  D.  ft  B. 
672.&a 

la  7  B.  ft  a  586.-.1  Man«  &  Rj.  482.  1 
9.ft  &.  Mag.  Ok.  184,  S.  C.  it  was  held,  first, 
llMk  a  demand  to  inspect  a  rate  made  on  the 
ner  by  a  rated  mhabitant,  in  the  pres- 
of  his  attorney,  was  a  lawf^il  demand. — 
that  the  rcAisal  to  produce  the 
arte  upon  a  lawful  demand,  constitutes  the 
hhahitnnt  a  party  grieved  within  the  meaning 
«f  the  statute.  Thirdly,  that  a  notioe  in  this 
ky  **  This  is  to  give  notice  that  a  rato  or  as- 
fct  of  one  shilling  in  the  pound,  will  be 
forthwith,**  was  a  good  publication  of 
xaley  although  it  was  not  stated  that  it  had 
allowed  by  the  jasti^es.  Fourthly,  that  a 
to  see  "  the  rate  "  wassufficiently  spe- 


cific, there  being  only  one  rate  in  esse  at  the 
time.  Fifthly,  that  the  orerseer,  by  refhsing 
to  show  the  rate,  and  referring  tlie  party  to  the 
select  vestry  as  the  place  where  he  would  be  al- 
lowed to  inspect  it,  incurred  the  penalty  imposed 
by  17  Geo.  2  0.  8. 

In  6  Bingh.  280,  in  error,  bdng  the  samtt 
case  as  in  7  B.  &  Cres.  586--1  M.  &  R.  4»2, 
it  was  held  first,  that  an  assist  int  overseer  ap« 
|)ointed  under  50  Geo.  8.  c.  12.  s.  9,  and  hav« 
^gt  hy  virtue  of  his  ofQoe,  the  poor  rate  in  his 
custody,  is  liable  to  a  penalty  for  rcfusug  to 
produce  it  to  an  inhabitant  when  lawfully  de- 
manded, according  to  the  P  Qeo.  2.  c.  8.  and 
secondly,  the  declaration  having  alleged  that 
defendant  was  assistant  overseer;  that  a  rato 
for  the  relief  of  the  poor  was  mode  and  duly 
allowed;  and  although  defendant,  as  such  as- 
sistant overseer,  had  the  rate  in  his  possession, 
and  although  plaintiff  had  at  a  reasonable  time 
demanded  an  inspection  of  it,  and  tendered  one 
shilling,  yet  revised  to  produce  it,  whereby  he 
forfeit^  20/.,  it  was  hold,  on  motion  in  arrest 
of  judgment,  that  the  count  was  sufficient,  for 
if  the  defendant  had  the  rate  in  his  custody,  a« 
assistant  overseer,  it  might  be  presumed  it  wS4 
his  duty  to  produce  it  w£ni  lawfiolly  demanded. 
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DECLARATIONS   IN   DEBT. 


BY  PAETY  ^\y\Q  tjjYjg^  ^Q  ^j^^  Qjj^  ^.Q  ^^^  ^Q  (venue)  he  the  said  plaintiflF  did  request 
the  said  defendant  as  (a)  such  overseer  of  the  said  township  (or  parish]  as 
aforesaid,  to  permit  the  said  plaintiff  to  inspect  the  said  mte,  and  then  and 
there  tendered  and  offered  to  him  one  shilling  for  the  same ,  yet  the  said  de- 
fendant did  not,  nor  would,  permit  the  said  plaintiff  to  inspect,  the  said  rate, 
but  then  and  there  wholly  neglected  and  refused  so  to  do,  contrary  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  whereby  the  said  defend- 
ant forfeited,  for  his  said  offence,  the  sum  of  «£20,  and  whereby,  and  by  force 
of  the  said  Statute,  an  action  hath  accrued  to  the  said  plaintiff,  being  the 
party  aggrieved,  to  demand  and  have  of  and  from  the  said  defendant  the  said 
sum  of  £ —  parcel  of  the  said  sum  above  demanded. 

coujit  for  ^^^  whereas  also  the  said  plaintiff  being  such  inhabitant,  [<»•  parishioner] 
refusiiig  to  &nd  the  said  defendant  being  such  overseer  of  the  poor  of  the  said  township 
give  a  CO-  [or  parish].of,  &c.  in  the  county  aforesaid,  and  the  said  rate  being  so  made, 
Py*  assessed,  allowed,  and  notified,  as  aforesa^id,  he  the  said  plaintiff  afterwaids,  and 

at  a  reasonable  time,  to  wit,  on,  &c.  at,  &c.  {venue)  demanded  of  the  said  de- 
fendant, being  such  overseer  of  the  poor  of  the  said  township  [or  parish]  as 
aforesaid,  a  copy  of  the  said  rate  so  assessed,  made,  allowed,  and  notified,  as 
aforesaid,  and  was  then  and  there  ready  to  have  paid,  and  offered  to  pay  to  the 
[  *506  ]  s^id  defendant  for  the  same,  *at  and  after  the  rate  of  sixpence  for  every  twen- 
ty-four names  thereof,  according  to  the  form  of  the  Statute  in  such  case  made 
and  provided  ;  yet  the  said  defendant  did  not  then,  nor  hath  he  at  any  time 
since,  hitherto  delivered  or  given  to  the  said  plaintiff  a  copy  of  the  said  rate, 
or  any  part  thereof,  but  hath  hitherto  wholly  refused  so  to  do,  contrary  to  the 
form,  <tc.  whereby,  and  by  force,  &c. — [Conclude  as  in  the  first  count.] 

Third  And  whereas  also  the  said  plaintiff  being  such  inhabitant,  [or  parishioner] 

count  for    gjj(j  ^jjg  gg^j^j  defendant  being  such  overseer  of  the  poor  of  the  said  township 

togive*"^   [o''  parish]  as,  aforesaid,  on,  &c.  at,  &c.  {venue)  aforesaid,  demanded  of  the 

a  copy.       said  defendant  a  copy  of  the  said  rate,  so  assessed,  made,  allowed,  and  notified 

as  aforesaid  ;  and  was  then  and  there  ready  to  have  paid,  and  offered  to  pay  to 

the  said  defendant  for  the  same,  at  and  after  the  rate  of  sixpence  for  every 

twenty-four  names  thereof,  according  to  the  form  of  the  Statute  in  such  case 

made  and  provided  ;  yet  the  said  defendant  did  not  then,  nor  hath  he  at  any 

time  since,  delivered  or  given  to  the  said  plaintiff  a  copy  of  the  said  rate,  or 

any  part  thereof,  but  hath  hitherto  altogether  neglected  so  to  do,  contraiTi 

&c.  whereby,  &c.  residue,  &c. — [Conclude  as  ifi  the  first  county  and  add  w 

usual  breachr 


BT  coMMOH      (1)  f  The  Commencement  is  as  ante,  384,  n.  (a)  the  penalty  being  given 
iHFowiER.  entirely  to  the  plaintiff  by  2  Geo,  Z.  c,  19.  s,  6.      When  the  plainiiff  su»M 
qui  tarn,  the  commencement  is  different  /  see  ante^  13.  18.] 

[♦509  ]      ♦[Commencement  qui  tam^  for  king  and  informer,  as  ante,  18.] — For  thai 

tion  in 

(a)  As  to  these  words,  see  6  Bing.  2d0.— Ante,  601  b. 


(1)  Whei-e  a  etatate  gives  a  Ibrm  of  declaring  to  the  party  grioTed,  in  a  suit  by  a  oommon  Sa» 
Ibrmer,  the  plaintiff  must  notwithstanding,  state  his  cause  of  action  qpeoiaUy,  4  Johns.  198. 19U  ■ 
The  provision  of  the  statute  must  be  set  forth,  and  there  must  be  a  direct  allegation  that  thft  # 
ftnoe  was  committed  agvnst  the  fi>na  of  the  statute,  10  Mass.  39, 


ON  STATUTES*  *510 

fliat»s  heretofore,  to  wit,  on,  &c.  at,  &c.  he  the  aaid  A.  B.  wa3  taken  and  bt  common 
arrested  by  the  said  C.  D.  (tlio  said  C.  D.  then  and  there  being  sheriff  of  the  ^''^^^^ 

amntj  of  * ,)  by  virtue  of  a  certain  writ  of  our  said  lord  the  now  king,  debt  qui 

of  a  capias  ad  res/M/uieudujn^  before  then  sued  and  prosecuted  out  of  his  tam 
majesty's  court  of  connuon  bench,  at  Westminster,  at  the  suit  of  E.  F.  direct-  ^^*  5^ 
cA  to  tlic  sheriff  of  the  said  county  of,  &e.  by  which  said  writ  the  said  sheriff  on  the  28  * 
iras  ooinmanded  that  he  shoukl  take  the  said  A.  B.  if  he  should  be  found  in  his  Hen.  6  & 
bailiwick,  and  safely  keep  liim  so  that  he  might  have  his  body  before  the  jus-  l*J^f  ^^^nt 
tiocs  of  the  said  lord  the  king,  at  Westminster,  on.  &o,  to  answer  the  said  E.  for  4o;. 
F.  in  a  plea  of  trespass  in  the  said  writ  mentioned ;  and  also  that  the  said  A.  penalty 
B.  might  answer  to  the  said  K  F.  according  to  the  custom  of  his  majesty's  f^  ^'^ 
oourt  of  the  bench,  in  a  certain  plea  of  trespass  on  the  case  upon  promises,  to  bail,  seo- 
tbe  damage  of  the  said  £«  F.  of  £ — ,  and  that  the  said  sheriff  should  have  ond  count, 
there  then  that  writ ;  which  said  writ  was  duly  marked  and  indorsed  for  bail  ^' ^?-  ^o' 

extortion 

i»  £ — ,  acconling  to  the  form  of  the  statute  in  that  case  made  and  provided ;  (6). 
lad  tlie  said  A.  B.  further  saith,  that  he  the  said  A.  B.  being  so  arrested  as 
aforesaid,  continued  and  remained  in  the  custody  of  the  said  C.  D.  so  being 
such  sheriff  as  aforesaid,  for  the  cause  aforesaid,  by  virtue  of  the  said  writ,  un- 
til he  the  said  A.  B.  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  tendered  and 
flftred  to  the  said  sheriff,  sufficient  sureties,  to  wit,  I.  K.  and  L.  M.  two  good 
and  lawful  men  of  the  said  county,  they  the  said  I.  K.  and  L.  M.  having  suf- 

fioent  within  the  bailiwick  of  the  said  sheriff  of  the  said  county  of afore- 

add,  who  then  and  there  were  willing,  and  offered  to  become  bail  or  sureties, 
for  the  appearance  of  the  said  A.  B.  at  the  return  of  the  said  writ,  according 
to  the  exigency  of  the  said  writ ;  yet  the  said  C.  D.  not  regarding  the  statute 
in  such  case  made  and  provided,  nor  fearing  the  penalties  therein  contained, 
did  Dot  tak^  the  said  bail  or  sureties,  or  any  other  bail  or  sureties,  but  wholly 
refused  so  to  do,  and  detained  him  the  said  A.  B.  so  in  custody  as  aforesaid, 
undercolor  and  pretence  of  the  said  writ,  and  on  no  other  account  whatsoever, 
&r  a  long  space  of  time,  to  wit,  for  the  space  of  five  days,  after  the  said  A« 
B.  had  so  tendered  bail  and  sureties  to  him  as  aforesaid,  contrary  to  the  form 
of  the  said  statute  in  such  case  made  and  provided ;  whereby  and  by  force  of 
the  said  statute  in  such  oase  made  and  provided,  an  action  hath  accrued  to  the 
flud  A.  B.  who  sues  as  aforesaid,  to  demand  and  have  of  the  said  G.  D.  for 
<mr  said  lord  the  king  and  himself  the  said  A.  B.  the  sum  of  X40,  parcel  of 
the  said  sum  above  demanded. 

*^And  the  said  A.  B.  who  sues  as  aforesaid,  further  says,  that  the  said  G.  [  ^511  ] 
D.  again  disregarding  the  statute  in  such  case  made  and  provided,  nor  fearing  Second 
the  penalties  therein  contained,  after  the  said  A.  B.  was  so  taken  and  arrested  ^^^ 
»  aforesaid,  under  and  by  virtue  of  the  said  writ,  to  wit,  on,  &c.  at,  &c.  afore- 
aud,  did  by  force  and  color  of  his  said  office  of  sheriff,  take,  of  and  from  the 
said  A.  B.  a  certain  fee  for  his  reward  and  profit,  other  than  and  different  from 
what  is  mentioned  and  allowed  in  the  said  act  of  parliament  in  that  case  made 
tud  provided  in  that  respect  (that  is.to  say,)  a  large  sum  of  money,  to  wit, 
&.  Qd.  of  lawful,  &c.  under  pretence  of  a  fee,  then  and  there  claimed  and 
taken  bj  him  for  searching  the  office  of  the  said  sheriff  before  he  would  let  the 

{t)  See  debt  ibr  extortion,  at  suit  of  party     458,  and  as  deelarationion  bail  bonds.    Wben 
pirnd^  ante,  501,  and  aee  a  modern  precedent     safllcieiit  eridenoe  to  oonneot  afaeriff  with  act 


St  sait  of  party  grSered,  ibr  reAurinf^     of  extortion  of  his  officer,  in  an  action  aoainBt 
bail,  poat    It  is  more  usual  to  state     sheriff  Ibr  extorti<m,  see  5  J.  B.  Moore»  188. 


the  fsBOBig  of  in  the  process,  as  ante,  445  to 
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declabahokb  ik  debt. 


BT  ooMMov  said  A.  B.  out  on  bail  as  aforesaid,  contrary  to  the  form  of  the  statute  in  that 

iiTFouiEB.  ^jj^g^  made  and  provided ;  whereby,  and  by  force  of  the  said  statute,  an  action 

hath  accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  to  demand  and  hare  as 

well  for  our  said  lord  the  king  as  for  himself,  of  the  said  G.  D.  other  JE40 

further  parcel  of  the  said  sum  above  demanded. 


Third 
const 


And  the  said  A.  B.  who  sues  as  aforesaid,  further  saith,  that  the  said  0.  D. 
again  disregarding  the  statute  in  such  case  made  and  provided  nor  fearing  the 
penalties  therein  contained,  after  the  said  A.  B.  was  so  taken  and  arrested  as 
aforesaid,  and  was  and  remained  in  custody  as  aforesaid,  under  and  by  virtue 
of  the  said  writ,  to  wit,  on,  &;c.  at,  &;c.  aforesaid,  did,  by  force  and  color  of 
his  said  office  of  sheriflf,  take,  of  and  from  the  said  A.  B.  for  fee,  and  letting 
the  said  A.  B.  to  bail,  a  much  larger  reward  and  profit  than  such  as  were  in 
and  by  the  said  act  of  parliament  in  that  case  made  and  provided,  and  allowed 
in  that  respect  (that  is  to  say,  the  sum  of  — L  of  lawful,  Ac.)  contrai'y  to  the 
form  of  the  statute  in  such  case  made  and  provided,  whereby,  and  by  force  of 
the  statute,  an  action  hath  accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  to 
demand  and  have,  as  well  for  our  said  lord  the  king,  as  for  himself,  of  the  said 
C.  D.  other  — /.  residue  of  the  said  sum  above  demanded ;  yet  the  said  C.  D. 
(although  often  requested)  hath  not  paid  to  our  said  lord  the  king,  and  the 
said  A.  J3.  who  sues  as  aforesaid,  or  either  of  them,  the  said  £120  above  de- 
manded or  any  part  thereof,  but  to  pay  the  same  to  them,  or  either  of  them, 
he  the  said  G.  D.  hath  wholly  refused,  and  still  doth  refuse,  and  therefore,  as 
well  for  our  said  lord  the  king,  as  for  himself,  the  said  A.  B.  brings  his  suit, 
&c. 

[  *512  ]  *For  that,  after  the  29th  day  of  September,  which  was  in  the  year  of  our 
On  12  Lord  1714,  and  before  the  making  of  the  corrupt  and  unlawful  agreement 
^®».!^  hereafter  next  mentioned,  to  wit,  on,  &c.  at,  &c.  one  E.  R  made  his  certain 
ibr  usury,  ^^^^  ^^  writing,  commonly  called  a  promissory  note,  with  his  own  proper  hand, 
in  taking'  bearing  date  the  day  and  year  last  aforesaid,  and  then  and  there  delivered  the 
Tmn  tiian  ^^^  j^^^  ^  ^^e  G.  H.  by  which  said  note  he  the  said  E.  F.  then  and  there 
oenfon  promised  to  pay,  three  months  after  the  date  thereof,  to  the  said  G.  H.  by  the 
name  and  adcUtion  of,  ^c  or  order,  — /.  value  received,  and  the  said  Q. 
H.  to  whom,  or  to  whose  order,  the  payment  of  the  said  sum  of  money  in 
the  said  note  specified,  was  by  the  said  note  to  be  made,  afterwards,  and  be- 
fore the  making  of  the  corrupt  and  unlawful  agreement  hereafter  next  men- 
tioned, to  wit,  on,  &c.  last  aforesaid,  at  &c.  aforesaid,  indorsed  the  said  note, 
ed^(c)'r*'  by  which  said  indorsement  he  the  said  G.  H.  then  and  there  ordered  and  ap- 
pointed the  said  sum  of  money,  in  the  said  note  specified,  to  be  paid  to  the 
said  A.  B.  or  his  order,  and  then  and  there  delivered  the  said  note,  so  indois- 
ed  as  aforesaid,  to  the  said  A.  B.  [then  another  indorsement  by  A.  B.  to  L' 
K.  was  stated ;]  and  the  said  note  being  so  made  and  indorsed,  as  aforesaid, 


diaoount 
of  a  note, 
port  in 
money 
and  part 
in  goods, 


(c)  In  this  a43tion  the  renue  is  local,  and 
should  be  laid  where  the  usurious  interest  is 
receiTed,  because  the  offcnee  is  not  complete  till 
such  interest  is  received,  Pearson  v.  M'Gow- 
an,  Hilary  Term,  6  Geo.  4.  How  to  tnme  the 
declaration,  see  1  Saund.  296, 5th  edit.  It  sa^ 
floes  to  set  forth  the  corrupt  contract  generally 
and  not  speciaUy,  as  in  a  plea  of  usury,  see  8 
Term  Rep.  108.  If  the  agreement  was  for  the 
frrbearanoe  of  money  tiU  one  or  the  other  of 


two  days,  at  the  option  of  the  borrower,  U 
should  be  so  stated,  S  Term  Rep.  531.  Wh«ri 
the  declaration  stated  a  specific  sum  to  haTi 
been  lent,  but  the  evidence  was  of  a  loan,  pait 
in  money  and  part  in  gold,  of  a  known  deibiite 
value,  which  the  party  borrowing  had  agncd 
to  take  as  cash,  Uie  court  held  the  evidenea 
supported  the  declaration.  1  H.  Black.  28IL 
—5  Taunt  288.— 1  Harah.  88. 
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iftenrards,  and  after  the  said  29th  day  of  September,  in  the  year  of  our  Lord  ®^  ^^^^ 
1714  aforesaid,  and  before  the  exhibiting  of  the  bill  of  the  said  A<  B.  who  ^'^ 
mes  as  aforesaid,  against  the  said  C.  D.  to  wit,  on,  &c.  at,  &c.  aforesaid,  it 
was  corruptly,  and  against  the  form  of  the  statute  in  such  case  made  and  pro- 
Tided,  agreed  bj  and  between  the  said  G.  D.  and  the  said  I.  E.  that  the  said 
C.  D.  should  lend  and  advance  to  the  said  I.  E.  the  sum  of  — /.  of  lawful, 
kc.  and  that  the  said  G.  D.  should  forbear  and  give  day  of  payment  thereof 
uato  the  said  I.  E.  from  the  lending  and  advancing  thereof  until  the  said 
promissory  note  should  become  due  and  payable,  according  to  the  tenor  and 
effect  thereof,  and  that  the  said  I.  E.  should  buy  of  the  said  G.  D.  and  that 
the  said  G.  D.  should  sell  and  deliver  to  the  said  I.  E.  divers,  to  wit,  20  casks 
rf  butter,  being  then  and  there  of  small  value,  to  wit,  of  the  value  of  — /. 
of  lawful,  &c.  as  he  the  said  G.  D.  then  and  there  knew,  for  which  said  casks  of 
batter  the  said  I.  E.  should  pay  to  the  said  G.  D.  a  much  larger  sum  of  mon- 
ey than  the  said  real  value  of  the  said  casks  of  butter,  and  the  said  sum  of 
—L  to  wit,  the  sum  of  — /.  of  like  lawful  money ;  and  that,  for  the  forbear- 
ing and  giving  day  of  payment  ♦of  the  said  sum  of  — /.  by  the  said  G.  D.  [  *518  ] 
to  the  said  I.  E.  as  aforesaid,  the  said  G.  D.  should  take,  accept,  and  receive, 
of  and  from  the  said  L  E.  a  certain  sum  of  money,  to  wit.  the  sum  of  — /. 
cf  lawful,  <&c.  being  the  difference  between  the  real  value  of  the  said  casks 
of  batter  and  the  said  sum  of  — /.  so  as  aforesaid  to  be  paid  for  the  same,  and 
that  the  said  G.  D.  should  also  take,  accept,  and  receive  for  such  forbearance, 
the  further  sum  of  — L  of  like  lawful  money,  and  that  for  securing  the  pay- 
ment of  the  said  sum  of  — /.  so  to  be  lent  and  advanced  by  the  said  G.  D.  as 
tibresaid.  and  of  the  said  sum  of  — /.  the  said  I.  E.  shoula  deliver  to  the  said 
C.  D.  the  said  promissory  note,  so  made  and  indorsed  as  aforesaid ;  and 
the  said  A.  B.  who  sues  as  aforesaid,  avers,  that  in  pursuance  of  the  said 
corrupt  and  unlawful  agreement,  he  the  said  G.  I),  did  afterwards,  to 
wit,  OD,  &c.  {d)  and  on  divers  other  days  and  times,  between  that  day  and 
the  22d  day  of  November  then  next  following,  at,  &o.  aforesaid,  lent  and 
advanced  to  the  said  I.  E.  divers  sums  of  money,  in  the  whole  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  — I,  of  lawful,  Ac.  and  did  for- 
bear and  give  day  of  payment  thereof  to  the  said  I.  E.  from  the  lending 
aod  advancing  thereof,  until  the  said  promissory  note  did  become  due  and  pay- 
,  able  according  to  the  tenor  and  effect  thereof;  and  that,  in  further  pursuance 
id"  the  said  corrupt  and  unlawful  agreement,  to  the  said  I.  E.  on  the  said,  &c. 
aly  '&c.  aforesaid,  did  buy  of  the  said  G.  D.  and  the  said  G.  D.  did  then  and 
there  sell  and  deliver  to  the  said  I.  E.  divers,  to  wit,  twenty  casks  of  butter, 
being  then  and  there  of  small  value,  to  wit,  of  the  value  of  the  said  sum  of 
— L  of  lawful,  &o.  as  he  the  said  G.  D.  then  and  there  well  knew,  for  which 
flud  casks  of  butter  the  said  I.  E.  did  afterwards,  to  wit,  on,  &c.  at,  &;c.  afore- 
9ud,  pay  to  the  said  G*  D.  a  much  larger  sum  of  money  than  the  real  value 
'  of  the  said  casks  of  butter,  and  much  more  than  the  said  sum  of  — /.  to  wit, 
ihe  sam  of  — /.,  of  like,  &c.  And  the  said  A.  B.  who  sues  as  aforesaid,  fur- 
ther sajs,  that  for  the  forbearing  and  giving  day  of  payment  of  the  said  sum 
^iif  — ^.  by  the  said  G.  D.  to  the  said  I.  E.  as  aforesaid,  the  said  G.  D.  in  fur- 
pursuance  of  the  said  corrupt  and  unlawful  agreement,  did  then  and 
y  to  wit,  on,  &c»  last  aforesaid,  at,  &c.  aforesaid,  take,  accept,  and  receive, 
«f  and  from  the  said  I.  E.  a  certain  sum  of  money,  to  wit,  the  sum  of  — L^ 
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BY  COMMON  of  lawfal,  &;c.  being  the  difference  between  the  real  value  of  the  said  casks  of 
DJFOEMEE.  butter,  and  the  said  snm  of  — /.,  so  as  aforesaid  paid  for  the  same  ;  and  that  af- 
terwards, to  wit,  on,  &c.  at,  &c.  ♦aforesaid,  the  said  C.  D.  in  further  pursuance 
of  the  said  corrupt  and  unlawful  agreement,  did  take,  accept,  and  receive,  for 
such  forbearance,  of  and  from  the  said  A.  B.  the  further  sum  of  — l.j  of  like 
lawful,  &c. ;  and  that  for  securing  the  payment  of  the  said  sum  of  — i^  so 
lent  and  advanced  by  the  said  G.  D.  to  the  said  I.  K.  as  aforesaid,  and  of  the 
said  laat-mentioned  sum  of  — /.,  the  said  I.  K.  in  further  pursuance  of  the 
said  corrupt  and  unlawful  agreement,  did,  on  the  said,  &c.  at,  &c.   aforesaid, 
deliver  to  the  said  G.  D.  the  said  promissory  note,  made  and  indorsed  as  afore- 
said, and  which  said  promissory  note,  he  the  said  G.  D.  then  and  there  accepted 
and  received,  of  and  from  the  said  I.  K.  according  to  the  said  corrupt  and  un- 
lawful agreement,  and  upon  the  terms  thereof;  and  the  said  A.  B.  who  sues  as 
aforesaid,  further  saith,  that  the  said  sum  of — /.,  being  the  difference  between 
the  real  value  of  the  said  casks  of  butter,  and  the  said  sum  of — /.  so  as  aforesaid 
paid  for  the  same,  together  with  the  said  sum  of  — /.,  so  taken,  accepted,  and 
received  by  the  said  U.  D.  of  and  from  the  said  A.  B.  in  manner  and  for  the 
cause  aforesaid,  exceed  the  rate  of  £5  the  forbearing  of  XlOO  for  a  year,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided,  whereby, 
and  by  force  of  the  statute  in  such  case  made  and  provided,  the  said  G.  1). 
forfeited  for  his  said  offence  the  sum  of  — /.,  being  treble  the  value  of  Ae 
said  sum  of  — /.,  so  lent  and  advanced  by  the  said  G.  D.  to  the  said  I.  K.  and 
so  foreborne  as  aforesaid,  and  thereby,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  an  action  hath  accrued  to  the  said  A.  B.  who  sued 
as  aforesaid,  to  demand  and  have,  for  our  said  lord  the  king,  and  for  himself, 
in  this  behalf,  of  and  from  the  said  G.  D.  the  said  sum  of  — / ,  so  forfeited  as 
aforesaid,  parcel  of  the  said  sum  above  demanded. — ^Common  count  for 
ustiry,  as  in  the  next  precedent.'] 

Common         ^^^  ^^^^  *^®  ^^  ^"  ^'  *^^  *^®  ^^^  ^^7  ^^  September,  in  the  year  of 
count,  for   our  Lord  1714,  and  before  the  exhibiting  of  the  bill  of  the  said  A.  B.  who 
usury,  on    gues  as  aforesaid,  against  the  said  G.  D.  to  wit,  on,  &c.  at,  <fec.  upon  a  certain 
8t  2^%  corrupt  contract,  made  after  the  said  29th  day  of  September,  which  was  in 
*  the  year  of  our  Lord  1714  aforesaid,  to  wit,  on,  &c.  at,  &c.  aforesaid,  be- 
tween the  said  G.  D.  and  one  E.  F.  took,  accepted,  and  received,  of  and  from 
the  said  E.  F.  a  certain  sum  of  money,  to  wit,  the  sum  of  — /.  of  lawful,  &c. 
by  way  of  corrupt  bargain  and  loan,  for  the  said  G.  D.  forbearing  and  giving, 
[  ♦SIS  ]  and  having  forborne  ♦and  given  day  for' payment  of  a  certain  sum  of  money, 
to  wit,  the  sum  of  — /.  of  like  lawful  money,  theretofore,  to  wit,  on,  &c, 
aforesaid,  at,  &c.  aforesaid,  lent  and  advanced  by  the  said  G.  D.  to  the  said 

E.  F.  (or  ."due  and  owing  from  the  said  E.  F.  to  the  said  G.  D.")  from  the 

said,  &c.  until  and  upon  the  said day  of,  &c.  then  next  following,  which 

said  sum- of  — I  so  taken,  accepted,  and  received,  by  the  said  G.  D.  of  and 
from  the  said  E.  F.  in  manner  and  for  the  cause  aforesaid,  exceeds  the  rate 
of  £5,  for  the  forbearing  of  £100  for  a  year,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  whereby,  and  by  force  of  the  said 
statute  the  said  G.  D.  forfeited  for  the  said  offence,  the  sum  of  — /.  beii^ 
treble  the  value  of  the  said  sum  of  — /.  so  lent  and  advanced  by  the  said  E 

F.  to  the  said  G.  D.  and  so  forborne  as  aforesaid ;  and  thereby,  and  by  foroa 
of  the  said  statute,  an  action  hath  accrued  to  the  said  A.  B.  who  sues  aa 
aforesaid,  to  demand  and  have,  for  our  said  lord  the  king,  and  for  himself^  in 
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this  behalf  of  and  from  the  said  C.  D.  the  said  sum  of  — /.  parcel  of  the  said  by  ooxmov 
son  above  demanded.  inpobmme. 

For  that  the  said  C.  D.  after  the  said  20th  day  of  September,  which  was  P**  ^« 

n  TOT  ilHilpy 

in  the  year  of  our  Lord  1714,  and  before  the  exhibiting  of  the  bill  of  the  ^hcre  the 
said  A.  B.  who  sues  as  aforesaid,  against  the  said  C.  D.  to  wit,  on,  &c.  at,  sum  for- 
Ac  upon  a  certain  corrupt  contract,  made  after  the  said  29th  day  of  Sept  em-  ^™e  wm 
ber,  which  was  in  the  year  of  our  Lord  1 714  aforesaid,  to  wit,  on,  Ac  aforesaid,  Jufei-ent 
at,  4c.  aforesaid  between  the  said  C.  D.  and  E.  F.  took,  accepted,  and  times, 
received,  of  and  from  the  said  E.  F.  a  certain  sum- of  money,  to  wit,  the  sum 
of  £1  Is.  of  lawful  money  of  Great  Britain,  by  way  of  corrupt  bargain 
md  loan,  for  the  said  C.  D/s  forbearing  and  giving,  and  having  forborne 
aid  given  day  of  payment  of  a  certain  sum  of  money,  to  wit,  the  sum  of 
i22,  of  Uke  lawful  money,  heretofore,  to  wit,  on,  &c,  at,  &c.  aforesaid,  lent 
ind  advanced  by  the  said  C.  D.  to  the  said  E.  F.  from  the  time  of  lending 
8od  advancing  the  same,  until  and  upon,  &c.  when  a  part  of  the  said  sum  of 
£22,  to  wit,  the  sum  of  £15  lis,  part  thereof  was  paid  and  satisfied,  and 
iJso  for  the  forbearing  and  giving  and  having  forborne  and  given,  day  of  pay- 
iDent,  of  the  sum  of  <£6  9^.  of  like  lawful  money,  residue  of  the  said  sum 
of  X22,  upon,  and  from  the  day  and  year  last  aforesaid,  until  and  upon,  &c. 
when  a  part  of  the  said  sum  of  £6  9s.  to  wit,  the  sum  of  £8,  part  thereof 
ns  paid  and  satisfied,  and  also  for  the  forbearing  *and  giving,  and  having  I  *516  J 
fi)rbome  and  given,  day  of  payment  of  the  sum  of  £B  9s  of  like  lawful 
Booey,  residue  of  said  sum  of  £Q.  9s.  upon  and  from  the  day  and  year  last 
albresud,  until  and  upon,  &c.  which  said  sum  of  XI  1^.  so  taken,  accepted, 
lad  received  by  the  said  G.  D.  of  and  from  the  said  E.  F.  in  manner  and  for 
the  cause  aforesaid,  exceeds  the  rate  of  £5,  for  the  forbearing  of  £100  for  a 
jear,  contrary  to  the  form  of  the  statute,  in  such  case  made  and  provided ; 
thereby,  and  by  force  of  the  statute,  the  said  G.  D.  forfeited  for  his  said 
o&nce,  the  sum  of  <£66,  of  like  lawful  money,  being  treble  the  value  of  the 
said  sum  of  £22,  so  lent  and  advanced  by  the  said  G.  D.  to  the  said  E.  F. 
•nd  60  forborne  as  aforesaid,  and  thereby  and  by  force  of  the  said  statute  in 
such  casi  made  and  provided,  an  action  hath  accrued  to  the  said  A.  B.  who 
'  8068  as  aforesaid,  to  demand  and  to  have  for  our  said  lord  the  kinsc,  and  for 
himself  in  this  behalf,  of  and  for  the  said  G.  D.  the  said  sum  of  £56,  so  for- 
feited as  aforesaid,  parcel  of  the  said  sum  above  demanded. 
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AQAINST 

FATHER  or 

APPREK- 

IICK. 


fhlTther  I-    ON  APPRENTICE  DEEDS. 

cf  ITU  ap- 
prentice     EUenbormigh. 

p;!.L'^  ,  .  Temi, TFiff.4.(/). 

absenting        ,  to  wit.     A.  B.  complains  of  C.  D.  being  in  the  custody  of  the  mar- 

himseif  g{ia|  ^f  ^q  Marshalsea  (g)  of  our  lord  the  now  king,  before  the  king  himself, 
r*  *518  1  ^^  *  P'^*  ^^  breach  of  covenant.  For  that  whereas,  heretofore,  to  wit,  on, 
•*  &c.  {h)  at,  &c.  {venue)  by  a  certain  indenture  of  apprenticeship  (£)  then 
and  there  made,  (one  part  of  which  said  ind,enture  {k)  sealed  ^^with  the  seal 
of  the  said  defendant,  the  said  plaintiff  now  brings  here  into  court,  the  date 
whereof  is  the  same  day  and  year  aforesaid,)  one  E.  F.  did  put  himself  ap- 
prentice to  the  said  plaintiff  to  learn  his  art,  trade,  and  mystery  of  a 

and  with  him  (after  the  manner  of  an  apprentice)  to  serve  from  the  date 
thereof  until  the  fall  end  and  term  of  [seven]  years  from  thence  next  follow- 
ing, to  be  fally  complete  and  ended,  during  which  term  it  was  thereby  cove- 
nanteil  and  agreed,  that  the  said  apprentice  his  said  master  faithfully  should 
serve,  his  secrets  keep,  his  lawful  commands  everywhere  gladly  do,  and  that 
he  should  not  haunt  taverns  or  playhouses,  nor  absent  himself  from  bis  said 
master's  service  day  or  night  unlawfully,  but  in  all  things  as  a  faithful  ap- 
prentice should  behave  himself  towards  his  said  master,  and  all  his,  during 
the  said  term.     And  for  the  true  performance  by  the  said  E.  F.  of  all  and 
every  the  covenants  and  agreements  therein  contained  on  the  part  and  behalf 
of  the  said  E.  F.  to  be  performed  and  fulfilled,  the  said  defendant  thereby 
Reference    bound  himself  unto  the  said  plaintiff  (/).     As  by  the  said  indenture,  refor- 
to  inden-    ence  being  thereunto  had,  will  (amongst  other  things)  more  fully  and  at  large 
p '^'     f    appear.     By  virtue  of  wliich  said  indenture  the  said  E.  F.  afterwards,  to  wit, 
apprentice  ^^  *^^  ^^^  ^^-  *^*j  ^^'  (^^''^c)  aforesaid,  entered,  and  was  then  and  there 

into  ser- 

▼ioe.  (e)  See  forms  of  declaration,  by  and  against  not  receiving  and  taking  care  of  liim,  6  B.  ft 

apprentices,  Morg.  480,  550;  PL  A.  816;  and  C.  680;  and  see  the  pletulings  there, 
other  forms,  indexed  in  5  Wentw.  112,  132.  (/)  As  to  title,  see  ante,  12,  note,  (a) 

See  the  law  in  general,  1  Bum,  J.  26th  edit.  (^)  See  forms  by  original,  &c  ante,  10, 18, 

tit  **^pprenticeB.**     A  father  cannot,  against  20. 

his  infiuit  son's  consent,  bind  him  as  an  ap-  (h)  A  deed  may  be  stated  in  pleading  to 

prentice,  8  B   &  A.  584.     An  action  of  cove-  have  been  made  on  a  day  different  from  its  dbte, 

nant  cannot  be  supported  against  an  in  fan  tap-  omitting  the  words  "bearing  date,  &c*'    4 

prentice.     Cro.  Car.  179;  6  T.  R.  557.     It  East,  477;  but  it  is  most  usual  to  insert  the 

should    therefore  be   against    the  party  who  date. 

covenanted  for  the  infant's  due  performance  of         (i)  As  to  the  binding  by  indenture ,  see  I 

the  indenture.    The  usual  words  of  the  inden-  Nolan's  Poor  Laws,  811 ;  Ca  lit.  146  bw  Bom, 

ture  amount  to   a  covenant,   Doug.   518;   8  J,  tit  **  Apprentice  " 

Mod.  190;  Com.  Dig.  tit  "  CovenanU*    A.  {k)  A  profert,  or  an  excuse  for  the  want  of 

2.     It  is  no  defense  that  the  defendant's  son,  it  must  in  general  be  stated,  or  the  dedaratmi 

after  becoming  of  agt*,  avoided  the  indenture,  will  be  bad  on  special  demurrer,  4  Anne,  e  1& 

though  he  properly  rerved  till  that  time.     8  B.  If  a  profert  be  stated,  and  the  deed  cannot  be 

&  A.  59.    The  master  cannot  dismiss  appren-  produced,  plaintiff  will  be  nonsuited  on  the 

tice  fh)m  his  service,  though   the  apprentice  plea  of  non  at  factum  ^  4  East,  5S5u    As  to 

misbehave  himself.     1  B.  &  C.  460;  2  D.  &  R.  proferts  in  general,  see  1  Saund.  9,  note,  1; 

466,  S.  C.     But  if  the  apprentice  quit  theser-  Ante,  439;  Index,  vol.  i.  tit  "  Profert." 
Tice,  and  refuse  to  return,  or  prevents  himself         (/)  Ante,  517,  note  (e).     This  amoonts  to 

ftt>m  returning  and  the  master  not  requested  a  covenant,  Dougl.  518;  8  Mod.  190 
to  reoeive  him  back,  the  master  is  not  liable  for 
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leoehed  into  the  service  of  the  said  plaintiff  as  sach  apprentice  as  aforesaid,  "^  mast« 

and  remained  and  continued  in  such  service,  under  and  bj  virtue  of  the  said  rxTuaL  or 

mdentare,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  afore-    appbsn- 

»id,  until,  and  upon,  &c  [or^  from  thence  hitherto]  to  wit,  at,  &;c.  {venue)      "^^ 

aforeBaid.    And  although  he  (m),  the  said  plaintiff,  hath  always,  from  the  ^^^ 

time  of  the  making  of  the  said  indenture,  hitherto  well  and  truly  performed,  ance^' 

fulfilled,  and  kept  all  things  therein  mentioned  and  contained,  on  his  part  and  pUintiif. 

behalf  to  be  performed,  fulfilled,  and  kept,  according  to>the  tenor  and  effect, 

true  intent  and  meaning  thereof,  the  said  plaintiff  in  &ct  saith,  that  the  said 

K  F.  did  nott  nor  would  fiuthfiilly  serve  the  said  plaintiff  according  to  the 

tenor  and  effect,  true  intent  and  meaning  of  the  said  indenture ;  but  on  the 

ooQtniry  thereof,  he  the  said  E.  F.  during  the  said  term,  to  wit,  on,  &c.  at, 

kc  {venue)  ^aforesaid,  did  unlawfully  absent  himself,  and  hath,  from  thence,  Breach. 

Itttherto  remained  and  continued  absent  from  the  service  of  the  said  plaintiff  [  ^519  ] 

contrary  to  the  tenor  and  effect  of  the  said  indenture,  and  of  the  said  cove-* 

unit  of  the  said  defendant  in  that  behalf  made  as  aforesaid      And  so,  the  Usual  con- 

idaintiff  in  fiict  saith  {n),  that  the  said  defendant  (although  often  requested  ^^^'^^ 

aatodo)  hath  not  kept  the  said  covenant  so  by  him  made  as  aforesaid,  but 

kath  broken  the  same,  and  to  keep  the  same  with  the  said  plaintiff  hath 

Utherto  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse, 

to  the  damage  of  the  said  plaintiff  of  £ —  (o),  and  therefore  he  brings  his 

nit,  &e. 

[See  commencenieni  m  covenant,  as  ante,  517.] — For  that  whereas,  here-     "*  ^- 
tobre,  to  wit,  on,  <&c.  at,  &c.  {venue)  by  a  certain  indenture  tripartite,  then    ^qaiyst 
ud  there  made  between  0.  S.  of,  &c.  gentleman^  of  the  first  part,  the  said    master. 
plaintiff  by  tlie  name  of  S.  tho  son  of  the  said  0.  S.  of  the  second  part,  and  Ccven^nt 
the  said  defendant  by  the  name  of,  &c.  of  the  parish  of  P.  in  the  said  coun-  bj  tho  ap. 
ty,  apothecary,  of  the  third  part  (one  part  of  which  said  indenture,  sealed  ^^^^^ 
with  the  seal  of  the  said  defendant,  he  the  said  plaintiff  now  brings  here  denture 
iatoooort.  the  date  whereof  Is  the  same  day  and  year  aforesaid),  he  the  said  (p;* 
lUntiff  of  his  own  free  will,  and  by  and  with  tho  consent  and  approba- 
tion of  his  said  fiither,  testified  by  his  being  made  a  party  thereto,  and  by 
his  signing  and  sealing  thereof,  did   put  and  bind  himself  an  apprentice 
to  and  with  the  said  defendant  to  learn  his  art,  and  with  him,  after  the  man- 
ner of  an  apprentice,  to  serve  from  the  day  and  year  aforesaid,  for  and  during, 
ud  until  the  full  end  and  term  of  seven  years  from  thence  next  ensuing,  and 
&llj  to  be  complete  and  ended ;  during  which  said  term,  tho  said  apprentice 
Us  master  should  and  would  faithfully  serve,  his  secrets  "^keep,  nil  his  lawful  [  =^520  ] 
lod  honest  commands  every  where  gladly  do,,  he  should  do  no  damage  to  his 
Ml  master,  nor  see  it  to  be  done  by  others,  but  to  his  power  should  prevent, 
or  forthwith  give  notice  to  his  said  master  of  the  same;  the  goods  of  his  said 
ttiBter  he  should  not  waste,  nor  lend  them  unlawfully  to  any ;  hurt  to  his 

(•)  This  general  averment  of  perlbrroance 
^  the  ptaintiGT  is  unnecesMiry.  1  Saund.  286, 
^5;  Bei^  temp.  Hardw.  848,  4.-*2    Mod. 

(«)  This  statement  is  annecessary,  there 
Wag  a  breach  of  covenant  alleged  before,  it  is 
wKD  rninecessary  to  make  a  repetition  of  it 
iatliecoDclusiDn,  1  Saund.  235,  n.  7. 

(o)  In  all  declarations  in  covenant,  a  sum 
i^mU  be  niserted  sufficient  to  cover  tlie  real 
tattd  and  interest  till    the  time  of  final 


Judgment. 

( p)  See  this  form,  PI.  A.  816.  It  is  not 
fturaed  precisely  according  to  the  modern  lan- 
guage of  pleading,  but  may  readily  be  adapt- 
o'l.  See  other  precedents,  by  apprentices,  8 
Wentw.  824,  812,  419,  427,  483.  See  a  form 
of  declaration  by  the  fiither  against  the  master, 
6  B.  &  Cres.  680.  As  to  the  validity  of  the 
deed,  sec  16  East,  18,  and  Chitty's  Law  of  Ap- 
prentices. 
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BT  AP-    said  master  he  should  not  do,  or  cause  to  procure  to  be  done ;  be  should 
▲qaiiist'  neither  bujr  or  sell  without  his  master's  leave ;  taverns,  inns,  or  ale-hoUaes, 
MA8TEB.    he  should  not  haunt ;  at  cards,  dice,  tables,  or  any  other  unlawful  game  he 
should  not  plav ;  matrimony  he  should  not  contract ;  nor  from  the  service 
of  his  said  master,  day  or  night,  absent  himself,  but  in  all  things,  like  an 
honest,  diligent,  and  faithful  apprentice,  should  and  would  demean  and  be- 
have himself  towards  his  said  master,  and  all  his,  during  the  said  term ;  and 
the  said  0.  S.  for  and  in  consideration  of  the  covenants  and  sigreenients  on 
the  said  defendant's  part  and  behalf  to  be  done  and  performed,  for  himself, 
his  heirs,  executors,  and  administrators,  did  covenant,  promise,  and  agree,  to 
and  with  the  said  defendant,  his  executors  and  administrators,  by  the  said  in- 
denture, in  manner  and  form  following,  that  is  to  say,  that  the  said  plaintiff 
should  and  would  well,  truly,  and  faithfully  serve  the  said  defendant,  during 
all  the  term  of  his  said  apprenticeship,  according  to  the  purport,  true  intent, 
and  meaning,  of  all  and  singular  \he  articles  above  mentiovied,  without  any 
fraud,  deceit,  damage,  or  departure ;  and  also  that  he  the  said  O.  S.  should 
and  would  find,  allow,  provide,  and  deliver  unto  the  said  plaintiff,  during  the 
term  of  his  said  apprenticeship,  sufficient  and  decent  apparel,  of  all  sorts,  both 
of  linen  and  woolen,  so  often  as  need  should  require,  and  thereof  should,  and 
would  save  harmless  and  indemnify  the  said  defendant,  his  executors  and  ad- 
ministrators, and  likewise  should  and  would  cause  the  said  apparel  to  be  re- 
paired and  amended  so  often  as  the  same  should  want  and  stand  in  need  of 
being  repaired  and  amended ;  and  the  said  defendant,  for  and  in  consideration 
of  the  sum  of  X60,  of  lawful  money  of  Great  Britain,  to  him  in  hand  paid, 
at  or  before  the  ensealing  and  delivering  thereof  by  the  said  0.  S.  the  receipt 
whereof  the  said  defendant  did  thereby  acknowleage,  and  thereof,  and  of  ev- 
ery part  and  parcel  thereof,  did  acquit  and  discharge  the  said  O.  S.  his  ex- 
ecutors and  administrators  forever,  by  the  said  indenture ;  and  also  for  and  in 
r  «^oi  1  ^^^^^^i^^^^^  ^f  ^h^  service  of  the  said  plaintiff  as  aforesaid,  for  himself,  his 
I     oJl  J  \^q\y^^  executors,  and  administrators,  =^did  covenant,  promise  and  agree,  to  and 
with  the  said  plaintiff,  his  executors  and  administrators,  by  the  said  indenture, 
in  manner  and  form  following,  that  is  to  say  that  he  the  said  defendant  shonld 
and  would  teach  and  instruct,  or  cause  the  said  plaintiff  to  be  taught  and  in- 
structed, the  best  way  and  manner  that  he  could  in  the  art  and  mystery  of 
an  apothecary,  which'  he  then  used,  and  also  should,  and  would  find,  allow, 
and  provide,  unto  and  for  the  said  plaintiff  sufficient  wholesome  meat,  drink, 
washing,  lodging,  and  all  other  necessaries  (except  apparel  and  mending  the 
same,  as  above  mentioned),  both  in  sickness  and  in  health,  during  all  the  said 
term  of  his  apprenticeship,  as  by  the  said  indenture  now  brought  here  into  court, 
ATcrment  relation  being  thereunto  had,  may  more  fully  appear.     And  the  said  plaintiff 
in  fiu^t  saith,  that  he  the  said  plaintiff  forthwith,  after  the  making  the  said  in- 
denture, to  wit,  upon  the  said.  &c.  at,  &c,  (venue)  aforesaid,  entered  into  his 
said  service,  to  serve  the  said  defendant,  as  his  apprentice,  for  the  term  afore- 
said, according  to  the  true  intent  and  meaning  of  the  said  indenture,  and  hath 
always  in  all  things  well  and  truly  observed,  performed,  and  fulfilled  all 
things  in  the  said  indenture  contained,  on  his  part  and  behalf  to  be  performed 
and  fulfilled,  to  wit,  at,  &c.  (venue)  aforesaid ;  nevertheless  the  said  plaintiff 
in  fiict  saith,  that  the  said  defendant,  from  the  making  of  the  said  indenture, 
and  from  the  time  of  his  the  said  O.  S.'s  entering  into  the  said  service,  hither- 
to hath  not  taught  nor  instructed  him  the  said  plaintiff,  nor  caused  the  said 
plaintiff  to  be  taught  and  instructed  in  the  said  art  and  mystery  of  an  apothe- 
*  cary,  as  he  ought  to  have  done,  according  to  the  form  and  effect  of  his  said 
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cjvcnant  in  that  behalf  so  made  as  aforesaid^  but  hath  hitherto  wholly  neg-  pbentick 
lected  and  refused  so  to  do,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  the  said  against 
plaintiff  further  saith,  that  the  smd  defendant,  fitjm  the  making  the  said  in-  '•^^™' 
denture,  and  from  the  time  of  the  said  plaintiff's  entering  into  the  said  service, 
hitiierto  hath  not  found,  allowed,  nor  provided,  unto  or  for  the  said  plaintiff, 
mea^  drink,  washing,  lodging,  or  any  other  necessaries  (apparel  and  mending 
tlieieof  excepted,  as  is  above  mentioned),  as  he  ought  to  have  done,  according 
to  the  form  and  effect  of  his  said  covenant  in  that  behalf  so  made  as  aforesaid, 
bat  hath  hitherto  wholly  n^lected  and  refused  so  to  do,  contrary  to  the  said 
iodeotore  and  the  said  covenant  of  the  said  defendant,  in  that  behalf  made  as 
i&resaid,  to  wit,  at,  Ac.  {venue)  aforesaid,  and  so,  &c. — [Comnum  conclu" 
nonjOa  ante,  519,  and  as  in  next  jM'ecedeni,] 

♦For  that  whereas,  heretofore,  to  wit,  on  the,  Ac.  at,  &c.  {venue)  by  a  [  *522  ] 
certain  indenture  of  apprenticeship,  then  and  there  made  between  the  said  Indenture 
plaintiff  and  the  said  I.  A.  deceased,  which  said  indenture  was  and  is  scaled  t^4h?rto 
with  the  seal  of  the  said  R.  M.  (but  being  in  the  possession  of  the  said  defend-  a  mariner, 
wit,  the  said  plaintiff  cannot  produce  the  same  to  the  said  court  here,  (^),)  V  ^^PP"^**- 
the  said  plaintiff  did  put  himself  apprentice  to  the  said  I.  A.  to  learn  his  art  ^f^g^ 
and  mystery  with  him,  after  the  manner  of  an  apprentice,  to  serve  from  the  executors 
daj  of  the  date  of  the  said  indenture,  until   the  full  end  and  term  of  of  master 
tlree  years  from  thence  next  following,   to  be  fully  complete  and  ended,  ^^^^hiir 
and  the  said  I.  A.  thereby  covenanted  and  agreed,  his  said  apprentice  in  the  meat, 
art  of  a  mariner,  which  he  used,  by  the  best  means  that  he  could,  to  teach  board,  &q. 
aod  mstruct,  or  cause  to  be  taught  and  instructed,  finding  unto  his  said  ap-  ^^^' 
prentice  sufficient  meat,  drink,  and  lodging,  and  in  lieu  of  all  other  neces- 
Siuies  daring  the  said  term,  should  and  would  pay  unto  him  £14  for  the  first 
year,  £16  for  the  second,  and  £20  for  the  third  year,  and  of  £5  more  if  he 
senred  his  term  out  faithfully ;  and  for  the  true  performance  of  all  and  every 
the  covenants  and  agreements  therein  contained  both  the  said  parties  bound 
himself  to  the  other  by  the  said  indenture,  as  by  the  said  indenture,  reference 
being  thereunto  had,  will  more  fully  and  at  large  appear ;  by  virtue  and  in  pur- 
suance of  which  said  indenture,  the  said  plaintiff  afterwards,  to  wit,  on  the  day 
ttdyear  aforesaid,  at,  &c.  aforesaid,  entnred,  and  was  then  and  there  received 
into  the  service  of  the  said  I.  A.  in  his  lifetime,  as  such  apprentice  as  afore- 
said, and  remained  and  continued  in  such  service,  under  and  by  virtue  of  the 
sud  indenture,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  aforo- 
aid,  until  and  upon  the  [25th]  day  of  [August,]  in  the  year  of  our  Lord 
[18141  to  wit,  at,  &c.  {venue) ;  and  the  said  plaintiff  did  always,  from  the 
tnoe  of  the  making  of  the  said  indenture,  until  the  day  and  year  last  aforesaid, 
bitherto  well  and  truly  perform,  fulfil  and  keep,  all  things  therein  contained, 
on  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the 
tenor  and  effect,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  aforesaid ; 
and  although  the  said  plaintiff  was  always  ready  and  willing,  firom  the  said 
[25th]  day  of  [August. )  in  the  *year  of  our  Lord  [1814]  aforesaid,  until  the  \  *62S  ] 
expiration  of  the  said  term  of  three  years,  to  continue  faithfully  and  duly  to 
terre  the  said  I,  A.  in  his  life-time,  and  his  executors  since  his  decease,  to  wit, 
at,  &C.  {venue)  aforesaid,  whereof  the  said  I.  A,  in  his  life-time,  and  the  said 
defendant  as  executor  as  aforesaid,  after  his  decease,  always  there  had  notice ; 

if)  Ab  to  mariner's  apprentice  indentures,      Bam,  J.  tit  *'  Jtpprentiee." 
mt  1  Bott,  6a0  to  683;  6  Hii.  o.  5.  s.  12;         (r)  Let  this  be  aooording  to  the  ftot 
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jet  neither  the  said  L  A.  in  his  life-time,  nor  the  said  defendant,  executor  ai 
aforesaid,  since  the  death  of  the  said  I.  A.  although  thej  were  requested  bj 
the  said  plaintiff  so  to  do,  afterwards,  and  during  the  said  term,  to  wit,  on  the 
said  [25th  J  day  of  [August,  |  in  the  year  of  our  Lord  [1814J  aforesaid,  to  wit, 
at,  &c.  {venue)  aforesaid  did  or  would,  during  the  residue  of  the  said  term, 
find  unto  the  said  plaintiff  sufficient  meat,  drink,  and  lodging,  and  in  lieu  of 
all  other  necessaries  during  the  said  term,  pay  unto  him  the  said  plaintiff  iC14 
for  the  said  first  year,  £16  for  the  second  year,  and  X20  for  the  third  year; 
but  the  said  I.  A.  in  his  life- time,  and  the  said  defendant,  as  executor  as 
aforesaid,  since  the  death  of  the  said  I.  A.  have  hitherto  wholly  neglected  and 
refused  so  to  do,  to  wit,  at,  &c,  (^venue')  aforesaid,  and  by  means  of  the  prem- 
ises the  said  plaintiff  hath  lost  and  been  deprived  of  all  the  profits^  benefits, 
and  advantages,  w^hich  he  might  and  would  have  derived  and  acquired  from 
the  performance  of  the  said  covenant  of  the  said  I.  A.  to  wit,  at,  &c.  (venue) 
aforesaid ;  and  so  the  said  plaintiff  in  fact  saith,  that  the  said  I.  A.  in  his  life- 
time, and  the  said  defendant  executor  as  aforesaid,  after  the  death  of  the  said 
I.  A.  have  not,  nor  hath  either  of  them,  kept  the  said  covenant  so  made  by 
the  said  I.  A.  afi  aforesaid,  but  have  broken  the  same  and  to  keep  the  same 
with  the  said  plaintiff  have,  and  each  of  them  hath,  wholly  neglected  and  re- 
fused, and  the  said  R.  M.  executor  as  aforesaid,  still  doth  neglect  and  refuse, 
to  the  damage  of  the  said  plaintiff  of  JCIOO ;  and  therefore  he  brings  his  suit, 
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11.     ON  ARTICLES   OF   AGREEMENT   BETWEEN  PARTNERS. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  {venue')  by  certain  ar- 
ticles of  agreement,  then  and  there  made,  concluded,  *and  agreed  upon,  be- 
tween the  said  plaintiff  of  the  one  part,  and  the  said  defendant  of  the  other 
part,  one  part  of  which  said  articles  of  agreement,  sealed  with  the  seal  of  tlie 
said  defendant  the  said  plaintiff  now  brings  here  into  court,  the  date  whereof 
is  the  same  day  and  year  aforesaid,  after  reciting  (/)  the  said  plaintiff  and  de- 
fendant had  used,  exercised,  and  carried  on  the  trade  or  business  %f  pawnbro- 
kers for  several  years  then  last  past,  and  for  the  better  understanding  each 
other's  intentions  in  a  more  clear  and  better  way  and  manner  in  future,  it  was 
agreed,  by  and  between  the  said  parties  that,  &c. — [Here  slafe  the  agree- 
ment^ according  to  the  terms  of  the  agreement^  an'd  which  stipulated  (hat 
either  party  making  default  should  forfeit  three  guitieas  for  each  default. 
Proceed  thus :  ] — And  for  the  due  performance  and  satisfaction  of  the  said 
agreement,  each  of  the  said  parties  did  thereby,  for  himself,  his  executors  and 
administrators,  covenant  and  agree  with  the  other  his  executors  and  adminis- 
trators, well  and  truly  to  observe  and  perform  all  the  agreements  therein  men- 
tioned, and  in  default  of  any  one  article,  well  and  truly  to  pay  such  penalty, 
forfeiture,  sum  and  sums  of  money,  to  the  other,  as  in  and  by  the  said  agree- 


(t)  See  a  form,  8  Wentw.  888.  One  part- 
ner may  sue  another  for  the  breach  of  an  ex- 
press covenant  See  13  East,  8,  588.  iVnte, 
vol.  i.  20;  but  temble^  that  on  the  breach  of  a 
covenant  to  account,  only  nominal  damages 
can  l)e  recovered,  and  the  plaintiff  must  resort 
to  equity  for  his  share  of  profits,  if  there  bad 
been  no  balance  struck. 


See  other  precedents  on  articles  of  agrcrmmt, 
1  Saund.  40  to  46;  8  Wentw.  208.  3  6,  828; 
Plead.  Assist  821,  830,  835,  340,  843. 

(0  If  the  statement  of  the  recitals  is  not 
material  to  the  assignment  of  the  breach,  aj 
"after  reciting,  as  tlierein  recited,  it  wis 
agreed,  &c.  and  the  said  C.  D.  ooTcnantti. 
that,  &c  •» 
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nent  as  mentioned,  and  expressed  to  be  paid  by  the  defaulter,  as  by  the  said   on  arti- 
articles  of  agreement  reference  being  thereunto  had,  will  (amongst  other  things)     ^^q^^ 
more  fully  and  at  large  appear ;  and  although  the  said  plaintiff  hath  well  and   ment  bb- 
truly  performed  and  fulfilled  all  and  singular  the  covenants  and  agreements     tween 
in  the  said  articles  of  agreement  mentioned  on  his  part  and  behalf  to  be  done 
and  performed ;  yet  protesting  (//)  that  the  said  defendant  hath  not  perform-  g^^ 
ed  or  fulfilled  any  thing  in  the  said  articles  of  agreement  mentioned  on  his 
part  and  ^behalf  to  be  done  and  performed,  the  said  plainfiff  in  fact  says,  that 
after  the  making  of  the  said  articles,  and  whilst  the  said  plaintiff  and  defendant 
used,  exercised,  and  carried  on  the  said  trade  or  business  of  pawnbrokers,  to 
wit,  on,  &c.  at,  &c.  {venue)  the  said  defendant  took,  from  and  out  of  the  said 
•  ihop  and  premises,  in  the  said  ♦articles  of  agreement  mentioned,  where  the  said  [  *525  ] 
{daintiff  and  defendant  so  used,  exercised,  and  carried  on  their  said  business,  a 
otrtm  hat,  to  wit,  of  the  value  of  five  shillings,  being  part  of  the  goods  be- 
longing to  and  in  the  custody  of  the  said  plaintiff  and  defendant  as  copartners 
in  the  said  trade  or  business  as  aforesaid ;  and  did  not  set  down  the  same  upon 
a  slate  or  book  kept  for  that  purpose,  nor  did  duly  account  for  the  same,  ac- 
eoiding  to  the  form  and  effect  of  the  said  articles  of  agreeoient,  but  on  the  con- 
trary thereof,  the  said  defendant  made  default  in  setting  down  the  same  as  Second 
aforesaid,  and  did  not  duly  account  for  the  same  as  aforesaid,  contrary  to  ^"<*<^ 
the  force,  fiirm,  and  effect  of  the  said  articles  of  agreement,  whereby   the 
said  defendant  forfeited  and  became  liable  to  pay  to  the  said  plaintiff  the 
sum  of  £3  Ss.   for  such  neglect  or  default ;  ana  the  said  plaintiff  further 
sajs,  that  after  the  making  of  the  said  articles,  and  whilst  the  said  plain- 
tiff and  defendant  used,  exercised,  and  carried  on  the  said  trade  or  busi- 
nes3  of  pawnbrokers,  to  wit,  on,  &c.  at,  &c.  (yenve)  the  said  defendant  took, 
fit>m  out  of  the  said  shop  and  premises,  in  the  said  articles  of  agreement  men- 
tioned, where  the  said  plaintiff  and  defendant  so  used,  exercised,  and  carried 
on  their  said  business,  certain  plates,  to  wit,  twelve  pewter  plates,  to  wit,  of  the 
value  of  six  shillings,  being  part  of  the  goods  belonging  to  and  in  the  custody 
of  the  said  pliintiff  and  defendant  as  copartners  in  the  said  trade  or  business  as 
aforesaid,  and  did  not  set  down  the  same  upon  a  slate  or  book  kept  for  that  pur- 
pose, nor  did  duly  account  for  the  same,  according  to  the  form  and  effect  of 
the  said  articles  of  agreement,  but  on  the  contrary  thereoP,  the  said  defendant 
made  default  in  setting  down  the  same  as  aforesaid,  and  did  not  duly  account  for 
the  same  as  aforesaid,  contrary  to  the.  force,  form  and  effect,  of  the  said  arti- 
cles of  agreement,  whereby  the  said  defendant  forfeited  and  became  liable  to 
pay  to  the  said  plaintiff  the  further  sum  of  £%  3s.  for  such  neglect  or  default. 
And  the  said  plaintiff  further  says,  that  after  the  making  of  the  said  articles.  Third 
and  whilst  the  said  plaintiff  and  defendant  used,  exercised,  and  carried  on  the  ^f«>«^»- 
said  trade  or  business  of  pawnbrokers,  to  wit,  on  the  said,  &c.  at,  &c.  {venue) 
the  said  defendant  took,  from  out  of  the  said  shop  and  premises,  in  the  said 
articles  of  agreement  mentioned,  where  the  said  plaintiff  and  defendant  so 
used,  exercised,  and  carried  on  their  said  business,  a  certain  metal  snuff-box, 
to  wit,  of  the  value  of  three  shillings,  being  part  of  the  goods  belonging  to 
and  in  the  custody  of  the  said  plaintiff  and  defendant  as  copartners  in  the 
aid  trade  or  ♦business  as  aforesaid,  and  did  not  set  down  the  same  upon  a  L  *5-6  j 
alate  or  book  kept  for  that  purpose,  nor  did  duly  account  for  the  same,  ac- 

((tt)  This  protest  of  general  non-performanoe  is  not  oousual,  but  being  unncoessary  should  ^ 

■  ^  ^      ^    ^ 
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OH  Axn-  cording  to  the  fonn  and  effect  of  the  said  articles  of  agreement,  hut  on  the 
^^'^  ®'    contrary  thereof,  the. said  defendant  made  default  in  setting  down  the  same  as 
aforesaid,  and  did  not  dulj  acoount  for  the  same  as  aforesaid,  contrary  to  the 


KENT  BE- 


TWEEN force,  form,  and  effect  of  the  said  articles  of  agreement,  wherehj  the  said 
PA&TNKBs.  defendant  forfeited  and  became  liable  to  pay  the  said  plaintiff  the  further  snin 
of  £S  Bs.  for  such  neglect  or  default. — [Siaie  several  other  breaches  to  the 
amotifit  of  £75  12sJ] — Yet  the  said  defendant  hath  not  yet  paid  to  the  said 
plaintiff  the  said  sum  of  £75  12^.  or  any  part  thereof,  according  to  the  form 
and  effect  of  the  said  articles  of  agreement,  but  hath  hitherto  wholly  neg- 
lected and  refused,  and  still  doth  neglect  and  refuse  so  to  do,  contrary  to  the 
said  articles  of  agreement,  and  the  said  covenant  of  the  said  defendant  by  him 
in  that  behalf  made  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid;  and  so 
the  said  plaintiff  saith,  that  he  the  said  defendant  hath  not  kept  with  him  the 
covenant  so  made  between  them  as  aforesaid,  but  hath  broken  the  same,  and 
to  keep  the  same  with  the  said  plaintiff  the  said  defendant  hath  hitherto 
wholly  refused,  and  still  doth  refuse ;  to  the  damage  of  the  said  plaintiff  of 
£100;  and  therefore,  &c. 


OH  DEEDS 
OF  BEPAS- 
ATB  MAIN- 


TEHAHCB.  m.    ON  DEEDS  OF  SEPAKATE  MAINTENANCE. 

By  the 

trustee  for  Yot  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  &c.  (yenue^  by  a  certain 
woman  indenture  then  and  there  made  between  the  said  defendant,  of  the  first  part, 
against  one  I.  J.  wife  of  the  said  defendant,  of  the  second  part,  and  the  said  plaintiS^ 
^d^?"  of  the  third  part,  one  part  of  which  said  indenture,  sealed  with  the  seal  of 
not  paying  ^^^  s^-id  defendant,  he  the  said  plaintiff  now  brings  here  into  court,  tlie  date 
money  for  whercof  is  the  same  day  and  year  aforesaid,  after  reciting,  as  in  the  said  in- 
**te  ^^^'  <lenture  was  and  is  recited,  it  was  witnessed,  that  it  was  thereby  ♦declared 
tcnance  ^^^  agreed  upon,  by  and  between  the  said  defendant,  and  I.  J.  his  wife,  that 
(«).  the  said  I.  J.  should  and  might,  from  time  to  time,  and  at  all  times  thercaf- 

[  *527  ]  ter,  at  her  own  free  will  and  pleasure,  live  separate  and  apart  from  the  said 
defendant,  and  that  he  the  said  defendant,  should  and  would,  during  such  time 
as  the  said  I.  J.  should  live  separate  from  the  said  defendant,  pay  unto  the 
said  plaintiff,  the  sum  of  £500  yearly,  and  every  year,  and  in  like  proportion 
for  any  lesser  time  than  a  year,  for  and  towards  the  support  and  maintenance 
of  the  said  I.  J.  by  four  equal  quarterlv  payments,  the  first  payment  thereof 
to  commence  from  the  day  and  year  aioresaid ;  and  the  said  defendant  did 
thereby  covenant,  promise  and  agree,  to  and  with  the  said  plaintiff,  his  exec- 
utors, administrators,  and  assigns,  that  he  the  said  defendant,  his  executors 
and  administrators,  should  and  would,  during  such  time  as  she  the  said  L  J. 
should  live  separate  and  apart  from  the  said  defendant,  pay  unto  the  said 
plaintiff,  the  sum  of  £500  yearly,  and  every  year,  and  in  like  proportion  for 
any  lesser  time  than  a  year,  for  and  towards  the  support  and  maintenance  of 

(tt)  As  to  the  general  liabilities. of  hosband  tion  are  at  law  Talid  unless  they  have  been  « 

and  wife,  in  case  of  separation,  see  8  Chit  framed  as  to  invite  or    improperly  fiieilitafti 

0>m.  Law,  45;  1  T.  R.  6;  8  T.  It  545;  Nurse  separation.     Waite  v,   Jones,  I   Bing.  N.  C 

r.  Craig,  2  N.  R.  148;  1  Hen.  Bla.  834  to  851;  656;    see  the  cases  collected,    1    Chit   Gcik 

8  Esp.  Rep.  260,  266;  6  Campb.  120.     And  Pmct  58,  69.     When  decUration,  sufficient, 

see  another  precedent,  3'Wentw.  818;  1  Taunt  and  when  adultery  of  wife  cannot  be  plendeil 

417.  to   an  action  on  separation  deed.      8  £ing. 

<It  seems  that  in  peneral,  deeds  of  separa-  256.) 
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the  said  L  J.  and  that  it  should  and  might  be  lawful  for  the  said  I.  J.  at  all  o'  ^^i^ 
tunes  thereafter,  at  her  own  free  will  and  pleasure,  to  live  separate  and  apart  b.ati  maIit- 
from  the  said  defendant,  as  if  the  said  L  J.  was  sole  and  unmarried,  free  from  teranoe. 
the  power,  command,  restraint,  and  control  of  the  said  defendant,  at  such 
phoe  and  in  such  manner  as  he  should  think  proper ;  and  in  and  by  the  said 
indentare  it  was  provided,  that  the  cohabitation  of  the  said  I.  J.  at  anj  time 
with  the  said  defendant  should  not  be  considered  a  relinquishment  on  the  part 
of  the  said  plaintiff,  and  L  J.  or  either  of  them,  of  their  right  to  the  per- 
fanoance  of  the  covenants  and  agreements  on  the  part  of  the  asiid  defendant, 
his  executors  and  administrators,  therein  contained,  nor  in  any  respect  preju- 
dioe,  annul,  or  make  void  such  covenants  or  agreements,  or  either  of  them, 
bat  the  same  should,  notwithstanding  such  cohabitation,  at  any  time,  be  and 
nmain  in  full  force  and  eifect,  any  thing  therein  contained  to  the  contrary  in 
lay  wise  notwithstanding,  as  in  and  by  the  said  indenture,  reference  being 
thmunto  had,  will,  amongst  other  things,  more  fully  and  at  large  appear. 
And  the  said  plaintiff  in  fact  says,  that  afterwards,  and  aft;er  making  the  said 

iodeotare,  to  wit,  on  the  — —  of A.  D. the  said  I.  J.  in  the  said 

iadeDture  mentioned,  did  dioose,  and  was  willing,  and  did  actually  live  sepa- 
nte  from  the  said  defendant,  her  said  husband,  and  for  ^a  long  space  of  time,  [  '0^528  J 
to  wit,  from  thence  hitherto  hath  continued,  and  still  doth  continue,  to  live 
B^ante  and  apart  from  the  said  defendant,  her  said  husband,  to  wit,  at,  &;c. 
(venue)  aforesaid,  and  although,  from  the  time  of  making  the  said  indenture 
hitherto,  the  said  plaintiff  hadi,  &o, — [Plainiiff^s  general  performance  of 
theindenhireJ^ — The  Protesting,  &a — [Defendant s  general  non-perform- 
mice,] — ^That  said  plaintiff  in  fact  saith  that,  jtc. — [Slaie  the  arrear,  and 
general  conclusion^  as  in  declaration  in  covenant  for  rent,  post,  551.] 


IV.    ON  CHARTER-PARTIES.  ^  ow«n 

A0AIN8T 
FREIGUTEE. 

For  that  whereas  heretofore,  to  wit,  on,  &o.  at,  &o.  {venue)  by  a  certain  By  owner 
charter-party  of  aflfreightment,  then  and  there  indebted,  made  and  concluded,  against 
between  the  said  plaintiff,  by  the  name  and  description  of,  &c,  master  of  the  ^^'ci^s^^^i'* 
good  brig  or  vessel  called,  4c.  of  the  burthen  of  ■  tons  (x)  per  register,  ter-party, 
or  thereabouts,  then  riding  in  the  river  Thames,  of  the  one  part,  and  the  said  to  recover 
defendant,  by  the  name  and  addition  of,  &o,  merchant,  and  freighter  of  the  ^M^^* 
ttki  vessel,  of  the  other  part,  (one  part  of  which  said  charter-party,  sealed  murrage, 

and  dam 

(«)  See  other  IbrmB  by  maBter  or  owner,  8  tion  of  the  port  to  which  the  ship  u  bound.  *^^>  for 

Wentw.  841,  844,  860,  862,  856,  868,  802.  10  East,  626;  8  Chit  Com.  Law,  429.    As  to  not  load- 

^  872;  PL  A.  864.     For  f  rms  at  the  suit  of  what  is  a  condition  precedent  in  a  charter-  ing  withia 

tbfttighter,  see  8  Wentw.  867;  and  forms  in  party,  and  what  need  not  be  averred,  see  4  1^7  <hij8 

•Mmpsit,  ante,  221;  and  in  Debt,  ante,  426.  East,  477;   2  Chit  Rep.  705;  8  Chit  Com.  (u^)* 

WImd  the  contract  is  under  seal,  the  declara-  Law,  891. 

&II  miisct,  in  general  be  fhimed  upon  it,  and  (See  a  fbrm  of  declaration  against  master 
iM  tiie  terms  of  the  deed.  See  1  N.  R.  104.  of  a  ship  ibr  not  sailing  in  ballast  direct  to  a 
Mott  on  shippiiig,  4th  edit  185;  1  M.  &  S.  named  port,  but  improperly  making  an  inter- 
ns 2  U.  &  ^  803,  when  the  plaintiff  should  mediate  Tojagc  for  his  own  purposes,  Andrews 
Bot  sue  on  the  charter-party,  see  8  Chit.  Com.  v  Adams,  1  Ding.  N.  C.  29.) 
Uw,  480;  2  ChH.  Rep.  570;  4  Oampb.  181;  (:r>  The  owner  may  give  evidence  of  aotoal 
12  But,  179;  2  Camp.  616;  6  J.  B.  Moore,  burthen,  and  is  not  restricted  to  the  precise 
416, 426.  As  to  the  demurrage,  see  Abbott,  burthen  mentioned  in  charter-party,  if  there 
196;  8  Chit  Com.  Law,  426,  ante,  64.  When  is  no  fh^ud;  2  Stark.  2,  452. 
■ot  reoofvcnble,  m  in  ease  of  hostfle  oceupa- 
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mS  DEGLABATIOira  IH  COVBVANT. 

BT  ovTMBR  with  tbc  Bcal  of  the  said  defendant,  the  said  plaintiff  tnow  brings  here  mfto 
Fuu^^ -mt  ^^^**^'  ^^  ^'^^  whereof  is  the  aame  day  and  year  aforesaid)  it  was  witneBBed, 
'  that  tlie  said  plaintiff,  for  the  considerations  thereinafter  mentioned,  dil 
[  =*^529  ]  thereby  covenant,  ^promise  and  agree,  to  and  with  the  said  defendant,  hii 
executors,  administrators,  and  assigns,  that  the  said  vessel  being  tight,  staonali, 
and  strong,  Ac.  [here  set  out  the  ckarter-'party  verAeUim,  in  the  proper 
Ketbrence    lefise,  ]  as  by  tlie  eaid  charter-party,  reference  being  thereunto  had,  will, 
to  ^charter-  amongst  Other  things,  naore  fully  and  at  large  appear,  to  -wit,  at,  &;c  (venue) 
§h[p^be-     aforesaid.     And  the  said  plaintiff  in  fact  saith,  that  afterwards,  to  vit,  <hi, 
ing  niaJe    &c.  the  said  ves^I  being  then  and  there  tight,  staunch,  and  strong,  and  evevj 
fit  for  voy-  y^^j  properly  fitted  and  manned  for  the  voyage  in  the  said  charter*partj  Biea- 
omes  car-  tion^,  the  said  master  did  then  and  there  take,  load,  and  receive,  on  bosrd 
go,  sails     of  the  said  vessel,  a  full  and  complete  cargo  of  lawfiil  -goods,  which,  having 
riv^  ^d    ^^^'^^)  ^"^  being  despatched,  did  then  and  there,  wind  and  weather  peimit- 
delivers      ting,  immediately  set  sail  and  proceed  to  the  island  of  Heligoland,  where, 
outward     being  afterwards,  to  wit,  on,  &c,  arrived,  did  then  and  there  make  a  ri^t 
cargo.        ^^  j  ^Y\\e  delivery  of  the  whole  of  the  said  cargo  to  the  agents  or  assigns  of 
the  said  freighter,  agreeably  to  bills  of  lading  that  ^vere  signed  for  the  ssaw, 
to  wit,  &c.  {venue)  aforesaid,  whidi  cargo  being  then  and  there  so  delivered, 
Ship  takes  the  said  master  of  the  said  vessel  did  afterwards,  to  wit,  on,  &c.  take  on  board 
in  Lome-     i]^q  gg^j^]  yegse]  another  full  and  complete  cargo  of  lawful  goods,  not  exceedmg 
^,  ar^^~   ^'^^^  ^^  could  reasonably  carry  and  stow,  and  being  so  laden  and  despatched 
rives,  and   as  last  aforesaid,  the  said  vessel  did  afterwards,  to  wit,  on,  &c.  set  sail  and 
delivers      proceed  direct  from  thence  to  London,  where,  being  afterwards,  to  wit,  on,  *c. 
arrived,  she  did  then  and  there  make  a  right  and  true  delivery  of  tlie  whole 
of  the  said  homeward  car^  to  tlie  said  defendant  or  his  agents,  agreeably  to 
bills  of  lading  that  were  signed  for  the  same,  and  so  ended  the  said  voj*age, 
according  to  the  form  and  effect  of  the  aforesaid  charter-party,  to  wit,  at,  Ac. 
{venue)  aforesaid,  of  which  said  several  premises  the  said  defendant  then  and 
Notice  to     there  had  notice.     And  although  the  said  plaintiff  hath  always,  since  the 
defendant  making  of  the  said  charter-party,  well  and  truly  performed,  fulfilled,  and 
perform-     ^^P^j  ^^^  things  in  the  said  charter-party  contained  on  his  part  and  behalf  to 
ance  by     be  performed,  fulfilled,  and  kept,  to  wit,  at,  <&c.  {vetwe)  aforesaid ;  yet  pio- 
plaintiff     testing  that  the  said  defendant  hath  not  performed,  fulfilled,  or  kept,  any 
br^h  for  ^^^^S  therein  contained  on  his  part  and  behalf  to  be  performed,  fulfilled,  ana 
not  ship-    kept,  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  did  not  nor  woaU 
ping  in      send,  or  cause  to  be  sent,  alongside  of  the  said  vessel  in  the  river  Thames, 
and  with-  ^^^^  goods  as  he  thought  pr(>per  to  ship,  "^and  receive  the  same  &om  alona- 
in  lay        side  of  her  at  Heligoland,  and  sent  alongside  of  her  at  Heligoland  such  goods 
^yS'         as  he  thought  fit,  and  receive  the  same  from  abngside  of  her  at  Lcmdoa, 
[  'V^SSO  ]  within  the  time  limited  for  those  purposes,  and  days  of  demurrage  in  the  said 
charter-party  mentioned,  but  wholly  refused  and  neglected  so  to  do,  and  on 
.   the  contrary  thereof,  kept  and  detained  the  said  vessel  for  a  much  longer 
space  of  time,  to  wit,  the  space  of  ten  days,  over  and  above  tbc  time  limited 
for  the  purpose  last  aforesaid,  and  the  days  of  demurrage  as  aforesaid,  oott- 
trary  to  the  form  and  effect  of  the  said  charter-party,  and  of  the  covenant  ef 
the  said  defendant  so  made  as  aforesaid,  to  wit,  at,  &;c.  {venue)  aforesaid. 
Non-pay-    And  the  said  plaintiff  further  saith,  that  on  delivery  of  the  said  homewaid 
Se"  ht*  b    ^^^S®  **  London  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  {vefiue)  aforesaid,  a  large 
bilb  of  ^-  ^^™  ^f  money,  to  wit,  as  well  the  sum  of  £ —  in  the  said  charter-party  men- 


change.      tioned,  as  another  sum  of  money,  to  wit,  the  sum  of  — L  being  £&  per  eenimn  oft 
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die  amount  of  the  freight  aforesaid,  in  lien  of  port  charges,  and  two  guineas  ^\^^^^ 
kat  monej  to  the  master,  amonnting  in  the  whole  to  a  large  sum  of  moDej,  frkiguter. 
to  wit,  the  sum  of  — /.  became  and  was  due  and  payable  from  the  said  de- 
fendant to  the  said  plaintifi^  according  to  the  form  and  effect  of  the  said 
eharter-partj,  and  of  the  said  covenant  of  the  said  defendant  so  by  him  made 
as  aforesaid,  yet  the  said  defendant  did  not  nor  would  (although  often  re- 
qaeated  so  to  do)  pay  to  the  said  plaintiff  the  said  sum  of  money  kst-men- 
tioned,  in  manner  directed  by  the  said  charter-party,  to  wit,  the  sum  of  — /. 
being  one-half  in  money,  or  any  part  thereof,  on  the  delivery  of  the  home- 
laittbound  cargo  at  London  as  aforesaid,  or  before  or  since,  nor  did  or  would 
pay  the  other  half,  or  any  part  thereof,  by  the  said  defendant's  accepted  bill, 
pajable  in  London  aforesaid,  at  two  months  after  the  date  of  the  said  delivery 
of  the  said  homeward  cargo,  or  otherwise  however,  but  wholly  refused  and 

21ected  so  to  do,  contrary  to  the  form  and  effect  of  tlie  said  charter-party, 
of  the  said  covenant  of  the  said  defendant,  so  made  as  aforesaid,  and  the 
Mid  smn  of  — L  is  still  in  arrear  and  unpaid.     And  the  said  plaintiff  further  P^^, 
8Mth,  that  the  said  defendant  did  keep  the  said  vessel  on  demurrage  during  Q^^^y. 

diieis,  to  wit; days  {y)  over  and  above  the  said  lay  days  in  the  said  ment  of 

eharter-party  mentionea;  yet  the  *eaii  defendant  did  not  nor  would  (al-  ^®"^^- 
ftovgh  often  requested)  pay  for  the  said days  to  the  said  plaintiff,  the  I'^^^q^  -i 

ihfi  tM  nim  of  £i —  ner  dav.  dikv  hv  dav.  ar  thn  sam«  became  dnn  ajid  nav-  I     *^^^  J 


the  laid  sum  of  £ —  per  day,  day  by  day,  as  the  same  became  due  and  pay 
able,  according  to  the  tenor  and  effect  of  the  said  charter-party,  but  wholly 
n&ifled  so  to  do;  and  the  sum  of  — L  for  the  said  last-mentioned  —  days, 
at  and  after  the  rate  aforesaid,  became  and  was  due  and  owing  from  the  said 
Umdant  to  the  said  plaintiff,  and  still  is  in  arrear  and  unpaid,  contrary  to 
fte  fenn  and  effect  of  the  said  charter-party,  and  of  the  said  covenant  of  the 
laid  defendant,  so  by  him  made  as  aforesaid,  to  wit,  at,  &c.  aforesaid.  And 
10  the  said  plaintiff  in  fiict  saith. — I  Common  concluswti  m  covenant  as 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  at.  &e.  {venue)  by  a  certain  The  like 
diarter-party  of  affireightment,  then  and  there  Indented,  made,  concluded,  and  [^^j^l'^j,, 
iblly  agreed  upon  between  the  said  plaintiff,  (by  the  name  and  addition  of  &c.)  lay  days, 
of  the  one  part,  and  the  said  defendant,  (by  the  style,  firm,  and  addition  of,  and  non- 
4c.  of  the  other  part,  one  part  of  which  said  charter-party,  sealed  with  the  J'f  ^*|^^^ 
seal  <^  the  said  defendant,  the  said  plaintiff  now  brin^  here  into  court,  the  ^^ 
date  whereof  is  the  same  day  and  year  aforesaid,  it  waa  witnessed,  that  the  said 
fUntifi^  for  the  consideration  therein  and  hereinafter  mentioned,  had  granted, 
4c    [Here  set  out  the  charter-party.] — As  by  the  said  charter-party  of  af- 
freightment (reference  being  thereunto  had)  will  (amongst  other  things)  more 
&Dy  and  at  large  appear.     And  the  said  pluntiff  in  fact  saith,  that  after  the 
■asng  of  the  said  cdiarter-p«rty  of  affi-eightment,  and  before  the  said  20th 
ifj  of  June,  in  the  year  aforesaid,  to  wit,  <m,  ko,  the  said  brigantine  being 
mif  staunch,  and  strong,  and  well  and  sufficientty  manned,  victualled,  tack- 
In,  and  provided  with  all  things  necessary  and  proper  for  the  said  vessel,  for 
ker  said  intended  voyage,  did  set  sail  and  depart  from  the  river  Thames  afore- 
Bid,  and  proceed  direct  to  the  town  of  Riga,  aforesaid,  and  aft;erwards,  to  wit, 
oit  fca  did  arrive  at  the  said  town  of  Riga,  and  was  then  and  there  ready  to 
take  on  board  and  load  from  the  fiu^tors  or  assigns  of  the  said  defendant,  the 

(y)    Ab  to  the  oonstnictioii  of  the  word  "  days,"  see  8  Chit  Com.  Law,  426. 
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BY  owxtK  said  1000  quarters  of  wheat,  in  bulk,  separate  from  the  other  part  of  the  car- 
FBEionTEB  S^'  ^c<^^r^^^"g  ^0  *^®  fo^™  ^^^  effect  of  tho  said  charter-part j  of  afireightment 
*  in  that  behalf;  and  the  said  master  did  then  and  there  give  notice  thereof  to 
[  *532  ]  the  correaj^onclents  of  the  said  defendant,  and  for  the  purpose  of  *loading  the 
said  1000  quarters  of  wheat,  at,  Riga  aforesaid,  the  said  brigantine  did  stay 
and  lie  there  the  aforesaid  thirty-five  running  days  (jt),  commencing  the  next 
day  following  that  on  which  the  said  master  did  so  give  notice  to  the  corres- 
pondents of  the  said  defendant  as  aforesaid,  and  was,  during  all  that  time,  there 
ready  to  take  on  board  and  load,  from  the  lactors  or  assigns  of"  the  said  defen- 
dant, the  said  1000  quarters  of  wheat  in  bulk,  as  aforesaid,  to  wit,  at,  ftc. 
{veinte)  aforesaid,  of  all  which  premises  the  said  defendant  there  had  notice; 
and  although  the  said  plaintiff  hath  always,  from  the  time  of  making  the  said 
charter-jKirty  of  affreightment,  hitherto  well  and  truly  performed,  4c.- 
[^Genernl  performance  by  plaintiffs  mtd  nou-performancc  by  defendant  of 
the  charter-party,  as  ante,  629] — The  said  plaintiff  saith,  that  the  said  de- 
fendant (although  often  requested  so  to  do)  did  not  nor  would,  within  the  said 
space  of  thirty-five  running  days,  or  at  any  time  afterwards,  load,  or  cause  to 
be  loaded  the  said  1000  quarters  of  wheat  on  board  the  said  brigantine,  at  the 
town  of  Riga  aforesaid,  but  wholly  neglected  and  refused  so  to  do,  and  therein 
failed  and  made  default,  contniry  to  the  form  and  effect  of  the  said  charter- 
party,  and  of  the  said  covenanl  of  the  said  defendant  by  him  in  that  behalf  made 
as  aforesaid.  And  the  said  plaintiff  in  fact  saith,  that  the  pilotage  and  port- 
charges  in  the  said  charter-party  of  affreightment  mentioned,  amounting  to  a 
large  sum  of  money,  to  wit,  the  sum  of  — /  of  like  lawful  money,  whereof  the 
said  defendant  afterwards,  to  wit,  on  4c.  at,  fee.  {vefwe)  had  notice ;  never- 
theless the  said  defendant  (although  often  requested  so  to  do)  hath  not  paid  or 
caused  to  be  paid  to  the  said  master  or  his  order,  two- thirds  of  the  said  pilot- 
age and  port-charges,  or  any  part  thereof,  but  hath  hitherto  wholly  neglected 
and  refused  so  to  do,  and  therein  failed  and  made  default,  and  the  same  and 
every  part  thereof  still  remains  due  and  unpaid  to  the  said  plaintiff,  contrary 
to  the  form  and  effect  of  the  said  charter-party  of  affreightment,  and  of  the  said 
covenant  of  the  said  defendant  by  him  in  that  behalf  made  as  aforesaid,  to  wit, 
at,  Ac.  {vcfiue)  aforesaid,  and  so  the  said  plaintiff  in  fact  taith,  &c. — [Con- 
elude  as  ante,  f519.] 

[  ♦SSS  J  *For  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  &c.  {venue')  by  a  certain 
By  the  charter-party  of  afireightment  then  and  there  made,  concluded,  and  fully 
freighter  agreed  upon  between  the  said  defendant  (by  the  name,  addition,  and  descrip- 
tSe  owner   *'^^  ^^'  *^)  ^'®  Owner  of  the  good  ship  or  vessel  called,  4c.  and  of  the  bur- 

cf  a  ship     then  of tons  or  thereabouts,  (of  which  E.  F.  was  master)  of  the  one  part, 

on  a  char-  gnj  the  said  plaintiff  (by  the  name  and  addition  of,  &c.)  of  the  other  part, 
Btatmg*^'  (one  part  of  which  said  charter-party  of  afireightment,  sealed  with  the  seal  of 
part  per-  the  said  defendant  the  said  plaintiff  now  brings  here  into  court,  the  date  where- 
fcrmance  of  is  the  Same  day  and  year  aforesaid, )  it  was  witnessed^  (amongst  other  things) 
venajQts^  that  the  said  defendant,  for  the  considerations  thereinafter  mentioned,  had  grairt- 
and      '     ed,  and  to  freight  letten,  and  by  the  said  charter-party  did  grant,  and  to  freig^ 

breach  aa 

to  residue,      ^^^  ^{^^  |j^  ^^^  <«  days,"  is  used  alone,  (a)  See  other  preoedenta  refensd  to,  ta^ 

^Y^.^P^     it  10  said  to  mean  working  daysljy  the  custom  128  note.    How  fur  freighter  may  sue  in  aetioa 

cial  oam-     ^f  merchants  in  London.     8  £sp.    KL  Pri.  on  the  case  where  there  has  been  a  charter  par- 

•««(«)•        Caa.  121 ;  Abbott,  4th  edit.  194.    See  8  Chit  fy,  see  6  J.  B.  Moore,  412,  426. 
Com.  Law,  426. 
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lei)  unto  the  said  plftintifi^  his  executors,  administrators,  and  assigns,  all  that       °^^^ 
the  said  ship  or  vessel^  and  the  whole  use  and  benefit  of  the  tonage,  stowage,    ^Q^iNg^ 
lid  burthen  thereof,  with  the  use  of  her  boats  and  appurtenances,  (the  master    owjveb. 
and  mariners,  customary  privileges  of  the  cabin,  gun^lecks  and  steerage  on- 
ly eioepted.)     And  the  said  plaintiff  had  accordingly  hired  tlie  same  for  the 
vojage  therein  and  hereinafter  mentioned,  and  therefore  the  said  defendant 
did  Sierebj,  for  himself  his  executors  and  administrators,  covenant,  promise, 
ini  agree,  to  and  with  the  said  plaintiff,  his  executors,  administrators,  and  as- 
ngia,  (amongst  other  things)  that  the  said  ship  should  be  made  ready  and 
provided  in  all  respects  for  such  a  voyage ;  that  the  said  ship's  crew  should 

ooQsist  of men  and  boys,  exclusive  of  the  master ;  and  that  she  should 

be  got  about  to  the  port  of,  Ac.  as  soon  as  possible,  where  the  master  thereof 
skoald  take  into  and  on  board  of  her,  all  such  goods,  wares,  and  merchan- 
diie.  not  exceeding  her  builhen,  as  the  said  pliuntiff,  .his  &ctors  or  agents 
fibonld  think  fit  to  load  or  tender  to  be  put  on  board  thereof,  (contraband 
goods  only  excepted)  and  should  therewith,  with  all  possible  dispatch,  with- 
out convoy  proceed  with  her  outwards  to  the  part  of,  &c.  and  from  thence 

to and  should  then  discharge  and  deliver  the  same  to  such  person  or 

persons  as  the  said  plaintiff,  his  fiu)tors  or  agents  should  direct ;  which  done, 
tlie  said  charter-party  should  be  ccmsidered  to  *be  performed ;  as  by  the  said  [  *5^  ] 
charter-party,  reference  being  thereunto  had,  will,  amongst  other  things,  more 
fiiUj  and  at  large  appear.  And  the  said  plaintiff  in  fiict  saith,  that  after  the 
making  of  the  said  charter-party,  to  wit,  on,  &c.  the  said  ship  or  vessel  called, 
ia  in  the  said  charter  party  mentioned,  had  been  and  was  arrived  at,  ftc. 
(vcMue)  aforesaid,  and  that  the  said  £.  F.  so  being  master  thereof,  did  then 
and  there  take  into  and  on  board  of  the  said  ship  or  vessel,  of  and  from  the  said 
plaintiff,  a  certain  cargo  of  goods,  wares,  and  merchandize,  to  be  carried  and 
conveyed  therein,  from,  &c.  aforesaid,  to,  &o.  aforesaid.  And  the  said  plain- 
tiff further  saith,  that  the  said  E.  R  so  being  master  of  the  said  ship  or  ves- 
sel as  aforesaid,  was  then  and  th^*e,  to  wit,  on,  kc.  at,  &c.  {venue)  ordered 
Mid  directed  by  the  said  plaintiff  to  proceed  accordingly  with  the  said  ship  or 
vttael  and  the  said  cargo  on  board  thereof,  from,  &o.  aforesaid,  to,  &g.  afore- 
said, and  there,  to  wit,  at,  ftc.  {venue)  aforesaid,  to  land  the  said  cargo,  and 
to  take  another  cargo  on  board  of  the  said  ship  or  vessel,  that  is  to  say,  to  re- 
ceive wines  on  board  thereof,  to  the  address  of  the  said  plaintiff  and  divers 
other  persons ;  and  that  when  the  said  E.  F.  should  have  completed  his  load- 
ing at,'  ftc.  {venue)  aforesaid,  he  was  to  proceed  from  thence  to in  the 

West  Indies,  and  there,  to  wit,  at,  ftc.  to  deliver  to  certain  persons  there,  oar- 
rviof  on  trade  and  commerce,  by  and  under  the  name,  style,  and  firm  of,  &o. 
ail  uie  goods  to  the  address  of  the  said  plaintiff,  and  also  his,  the  said  E.  F.'s 
biUs  of  lading,  that  they  might  receive  the  freight  there.  And  the  said 
pUotiff  fiirther  saith,  that  the  said  E.  F.  master  of  the  ship  or  vessel  as 
abresaid,  «id  having  received  the  orders  and  directions  aforesaid,  afterwards, 
to  wit,  on,  ke.  set  sail  and  proceeded  accordingly  with  the  said  ship  or  vessel, 
and  the  said  cargo  on  boaitl  thereof,  from  the  port  of,  Ac.  aforesaid,  to,  Ao.- 
afimsaid,  and  afterwards,  to  wit,  on,  &o.  arrived  at,  &c.  {venue)  aforesaid, 
nad  there  landed  the  said  first  mentioned  cargo,  except  a  certain  box  of  mus- 
lina,  part  thereof,  and  that  the  said  E.  F.  so  being  master  of  the  said  ship  or 
iMsel  as  aforesaid,  did  there  take  and  receive  on  Wrd  thereof,  divers,  to  wit, 

pipes  of  wine,  being  part  of  the  cargo  which  he  was  so  ordered  and  directed 

totake  on  board  of  the  said  ship  as  aforesaid :  and  that  the  residue  of  the  said 


SiS  DBGLABATIOK&  IS  COTSSAST. 

last-mentioiied  cargo,  ecmsistmg  of  direrS;  to  wit, pipes  of  wine,  to  tbe 


AQAixBT    «^rcB8  of  the  said  plaintiff,  and  divers,  to  irit, pipes  of  wine,  to  the  ad- 

owirxB.     dress  of  divers  other  persons,  were  then  readj  ^and  intended  to  be  loaded  ia 

f  ^535  ]  ^^  <^  board  of  the  ship  or  vessel  to  be  carried  and  conveyed  therein,  from, 
A;o.  aforesaid,  to,  ko,  aforesaid,  pursuant  to  the  orders  and  directions  afore- 
said, whereof  the  said  £.  F.  then  had  notice;  but  that  afterwards,  and  before 
the  said  E.  F.  could  receive  or  take  the  said  residue  of  the  said  last-mention- 
ed cargo,  in  and  en  board  of  the  said  ship  or  vessel,  for  the  purpose  aforesaid, 
to  wit,  on,  &c.  the  said  ship  or  vessel  was,  by  the  violence  of  the  winds,  and 
stormy  and  tempestuous  weather,  forced  and  obliged  to,  and  did  depart  from 

and  out  of  the  harbor  of aforesaid,  without  receiving  or  taking  the  said 

residue  of  the  said  last-mentioned  Cargo  on  board  thereof;  and  although  the 
said  E.  F.  so  being  master  of  the  said  ship  or  vessel  as  aforesaid,  afterwards, 

to  wit,  on,  &c.  did  return  with  the  said  ship  or  vessel  near  to aforesaid, 

and  could  and  might,  and  ou^t  to  have  returned  therewith  into  the  said  har- 
bor of and  to  have  there  received  and  taken  on  board  thereof,  the  said 

residue  of  the  said  last-mentioned  cargo,  and  to  have  proceeded  with  the  said 
last  motioned  cargo  from,  &c.  aforesaid,  to,  &c.  aforesaid,  pursuant  to  tbe 
orders  and  directions  aforesaid ;  and  although  the  said  plaintiff  hath  always 
from  the  time  of  the  making  of  the  said  charter-par^  of  aflfreightment,  hither- 
to well  and  truly  perform^  fulfilled,  and  kept,  all  things  therein  contained 
on  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the 
tenor  and  effect,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  {venue) 
aforesaid,  yet  protesting  that  the  said  defendant  hath  not  performed,  fulfilled, 
or  kept  anything  in  the  said  charter-party  of  affi-esghtment  contained,  on  his 
part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor 
and  efieot,  true  intent  and  meaning  thereof,  the  said  plaintiff  in  fact  saith, 
that  the  said  E.  F;  so  being  master,  of  the  said  ship  or  vessel  as  aforesaid, 
did  not  nor  would  (although  often  requested  so  to  do)  return  with  the  said 
ship  or  vessel  into  the  harbor  of,  ko.  aforesaid,  and  there  receive  and  take 
on  board  the  said  ship  or  vessel,  the  said  residue  of  the  said  last-mentioned 
cargo,  and  proceed  therewith  from,  &;c.  aforesaid,  to,  &c.  aforesaid,  pursuant 
to  the  orders  and  directions  aforesaid,  but  wholly  neglected  and  refused  so  to 
do  ;  and  on  the  contrary  thereof,  he  the  said  E.  F.  so  being  master  of  the  said 
ship  or  vessel  as  aforesaid,  afterwards,  to  wit,  on,  ko.  wrongfully  set  sail  and 
proceeded  with  the  said  ship  or  vessel  from,  &c.  aforesaid,  without  receiving, 

[  ♦SSB  ]  or  taking,  nor  did,  nor  would  he  *receive  or  take  on  board  thereof,  the  said 
residue  of  the  said  last-mentioned  cargo,  but  wholly  refused  and  neglected  so 
to  do,  contrary  to  the  form  and  effect  of  the  said-charter  party  of  affireight- 
roent,  and  of  the  said  covenant  of  the  said  defendant  so  by  him  in  that  behalf 
made  as  aforesaid,  to  wit,  at,  ko,  (venue)  aforesaid,  whereby  the  said  plann 
tiff  not  only  lost  and  was  deprived  of  divers  great  gains  and  profits,  which 
might  and  would  otherwise  have  arisen  and  accrued  to  him  from  the  said 
wines  that  were  so  ready  and  intended  to  be  loaded  on  board  of  the  said  ship 
or  vessel  to  the  address  of  him  the  said  plaintiff  as  aforesaid,  and  was  forced 
and  obliged  to  and  did  freight  another  ship  or  vessel  at  a  great  and  heatv 
expense  to  carry  and  convey  the  said  last-mentioned  wines  from,  Ac  aforesaid, 
to,  ko.  aforesaid,  but  also  thereby,  he  the  said  plaintiff  lost  and  waA  deprived 
of  divers  other  great  gains  and  profits,  which  might  and  would  otherwise  have 
arisen  and  accrued  to  him  from  the  freight  of  the  said  wines  that  were  so 
ready,  and  intended  to  be  loaded  on  board  the  said  ship  «r  vessel  to  the  ad- 
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insA  of  the  said  other  pereoos,  uid  was  and  is,  by  means  of  the  premises, 
etberwise  greatly  iniured  and  damnified,  to  wit,  at,  &c.  {venue)  aforeeaidy 
and  80,  &c. — [  Usual  conclusion  in  covenant^  as  ante^  519.] 

[DedarcUion  for  breach  of  oooenaiU  cf  captain  of  ship  to  do  atl  acts 
mefitialfor  comfort  and  convenience  of  passengers^  and  law,  Corbin  v. 
Leider,  10,  Bingh.  275.) 


Br 


▲OAIIIST 
OWHKE. 


Vm.    ON  POLICIES  AXJAINST  FIRE. 


OV  POU- 

COS 


rrt  .  •  t  .  ».  »  AOAIKBT 

[Commencement  tn  covenant  against  the  secretary,  statmg  htm  to  be      fibe. 
mdif  see  ante,  36.  J — For  that  whereas,  heretofore,  to  wit,  on,  ftc.  {date  o/"By  exeou- 

tors  of  in^ 


surer 


f(dicy)  at,  &c.  {venue),  by  a  certain  deed  poll  or  policy  of  insurance,  then      _ 
and  there  made,  and  sealed  with  the  respective  seals  of  C.  D.  and  ^E.  F.  di-  IgBinBt 
rectors  of,  and  acting  and  duly  authorized  for  and  on  the  behalf  of  the  society  ^^®  Seore- 
of  the  British  Fire-oflSce,  in  London  (and  which  said  deed  poll  or  policy,  so  ^^^ 
lealed,  the  said  plaintiffi  now  bring  here  into  court,  bearing  date,  to  wit,  the  Fiie  office, 
sune  day  and  year  aforesaid)  after  reciting  that  the  said  J.  H.  (now  deceas-  ^?^J^  & 
edj  by  the  name  and  description  of  J.  H.  of,  &c.  sugar  refiner,  had  paid  the  J^lJa^^ 
nun  of  X —  to  the  society  of  the  British  Fire-office,  in  London,  and  had  agreed  Block  in 
to  pay,  or  cause  to  be  paid,  to  the  said  society,  at  their  said  office,  the  sum  of  ^^^^  o^ 

£— ,  on  the day  of ,  A.  D. and  the  like  sum  of  —A  yearly,  |Xr^ie^ 

OD,  ftc.  during  the  continuance  of  the  said  policy,  assuring  from  loss  or  dam-  death  (6) 
age  by  fire,  tbe  sum  of  — /.  on  household  goods  and  linen,  wearing  apparel,  [  "^53^7  ] 
printed  books,  and  plate,  in  his  dwelling-house,  brick-built,  situated.  &c.  and 
beii^  next  to  his  sugar-house,  but  warranted  not  to  communicate  therewith, 
--/.  on  his  said  sugar-house,  only  having  two  pans  therein  and  — /.  on  stock 
in  trade  and  utensils  therein,  — I.  on  utensils  and  stocks  in  trade  in  the  mill- 
liOQse,  and  rooms  over,  — L  on  utensils  and  stock  in  trade  in  the  stove  at  the 
end  of  the  said  mill-house  and  the  three  last-mentioned  adjoined  and  commu- 
nicated brick-built  buildings  were  warranted  to  have  arched  stoves  with  iraa 
doors,  and  no  cookies,  except  what  were  in  the  stoves  or  inclosed  in  bricks, 
and  to  have  no  metal  pipes  from  the  pan  chimnies;  it  was  declared  that  the 
said  last-mentioned  policy  was  to  be  void  in  case  any  Muscovado  or  clayed  su-' 
gar  should  be  dried  in  baskets  in  any  stove  or  stoves  on  the  premises  afore- 
said; und  it  was  made  known  by  the  said  last-mentioned  deed  poll  or  policy, 

that  firom  the  date  of  the  said  policv  until  the day  of ,  and  so  long 

afterwards  as  the  said  J.  H.  shoula  duly  pay  or  cause  to  be  paid  the  sum  of 
— Jl  yearly,  at  the  time  and  place  aforesaid,  and  the  directors  of  the  said  soci- 
ety for  the  time  being  should  agree  to  accept  the  same,  the  stock  and  fund  of 
«8  said  society  should  be  subject  and  liable  to  pay  or  make  good  to  the  said 
J.  H.  his  executors  and  administrators,  all  such  damage  and  loss  which  the 
Aid  J.  H.  should  sufier  by  fire  happening  to  the  aforesaid  premises,  not  ex- 
Meding  the  sum  of  JC — ,  in  the  whole,  or  respectively  as  aforesaid ,  neverthe- 


(b)  The  54  Geo.  8.  e.  178,  directB  the  action 
•pnist  this  office  to  be  against  the  secretary. 
vor  elhier  fimns  on  policies  oa  /«m  by  fire,  ace 
I  Wentw.  886,  888,  408,  410,  411.  On  p^ 
cks  oi»  Midpt  and  goodM  see  8 Wentvr.  678, 880; 
and  see  fcrms  in  assampsit,  ante,  178  to  208. 
Vorcana  on  tiiis  bead,  and  exceptions  taken  in 
^Tcrcf  the  fire-cffioes,  see  2  Hen.  Bla.  677; 


1  Hen.  Bla.  264.  6  T.  R.  710;  2  Marsh,  on 
Insor.  691,  n.  a.  A  general  form  of  declara- 
tion tfi  diAt  is  giTcn  against  the  two  pnbHo  in- 
corporated companies,  by  the  6  €ko.  1.  c.  18. 
B..4.  11  Geo.  1.  c  80.  a.  48.  and  2  Marsh.  601» 
MMlsee  note,  ante,  178.  See  precedent  and 
cases  collected  in  6  J.  B.  Moore,  199,  201.  n. 
As  to  when  coYcnant  will  not  lie.    Id.  * 
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AQAIK8T    less  it  was  thereby  declared,  that  the  said  assurance  was  made  and  granted, 
''^*'      subject  to  the  several  articles,  stipulations,  and  conditions,  specified  in  the 
printed  proposals  of  the  said  society,  dated  the.  &c.  and  to  two  acts  of  parlia- 
ment of  the  22d  and  37th  Geo.  3.  charging  a  duty  on  property  assured  against 

jEteferenoe    ^^^  ^^  ®^®»  which  duty  the  said  society  had  received  to  the day  of , 

to  policy,  as  by  the  said  deed  poll  or  policy  of  assurance,  reference  being  thereunto  had, 
Statement  will  more  fully  appear ;  and  the  said  plaintiff  in  fact  says,  that  the  said  print- 
poB^  Te^  ^^  proposals,  in  and  by  the  said  deed  poll  Or  policy  of  assurance  mentioned 
feed  to  and  alluded  to,  are  as  follows,  that  is  to  say ;  common  insurance,  articles  1. 
in  the  poli-  buildings,  the  whole  external  walls,  &c. — [Here  insatsuch  parts  of  the  or- 
^^  ^^''  tides  and  conditioyis  mentioned  in  the  printed  proposals,^  as  constiltUe  a 
Interest  of  condition  precedent,  verlHitim.]  And  the  said  plaintiff  in  fact  further  says 
^6  insur-  ^jjj^^  ^jj^  gg^j^  J  jj  jjj  jjjg  ]ifo-time,  at  the  time  of  making  the  said  policy  of  insor- 

r  ^f^^H  1  ^^^^'  ^^^  ^^^^  thence  until  the  death  of  him  the  said  ^  J.  H.  hereinafter  menti(xi 
*-  -I  ed,  was  interested  in  the  said  insured  premises,  goods,  chattels,  utensils,  stock 

in  trade,  and  other  effects,  iu  the  said  policy  of  insurance  mentioned,  and  there- 
by intended  to  be  insured  to  a  largo  amount,  to  wit,  to  the  amount  of — /to 
wit,  at,  &c.  {ve?we)  aforesaid,  and  remained  and  continued  so  interested  there- 
in, from  the  making  of  the  said  deed  or  policy  of  insurance,  until  the  death  of 
the  said  J.  H.  hereinafter  mentioned ;  and  that  the  said  J.  H.  being  so  inter- 
esteH  in  the  said  insured  premises,  goods,  chattels,  utensils,  stock  in  trade, 
and  other  effects,  after  the  making  the  said  policy  of  insurance,  to  wit,  on,  &c 
{day  of  death  or  about  it)  died  so  interested  therein,  to  wit,  at,  &c.  {venue) 
The  will      Aforesaid,  having  first  duly  made  and  published  his  last  will  and  testament  in 
and  death    writing,  whereby  he  constituted  and  appointed  the  said  plaintiff  executors 
of  insurer,  thereof;  and  the  said  plaintifis  further  in  &ct  say,  that  after  the  decease  of 
the  said  J.  H.  to  wit,  on,  &c.  the  day  and  year  last  aforesaid,  at,  &c.  {venue) 
Plainti£&    aforesaid,  they  the  said  plaintifis  duly  proved  the  said  last  will  and  testament 
^re  the    ^f  ^j^^  g^^jj.  j  jj  deceased,  and  took  upon  themselves  the  burthen  and  execu- 
tion thereof,  and  thereby  and  then  and  there  became,  and  were  possessed  of 
and  interested  in  the  premises,  goods,  chattels,  utensils,  stock  in  trade,  and  ef- 
fects, so  insured  as  aforesaid,  as  the  personal  representatives  of  the  said  J.  H. 
Indorse-     deceased ;  and  being  so  possessed  thereof  and  interested  therein,  the  interest 
ment  on     in  the  said  policy  was  ij*terward3,  by  a  certain  memorandum  or  indorsement, 
^nt*^     ^^^y  made  on  the  said  deed  or  policy  of  insurance,  on,  &c.  duly  declared  to 
Eavkig  be-  ^^^0  become  the  property  {d)  of  the  said  plainti&,  as  the  personal  represent- 
come  in-     atives  of  the  said  J.  H.  deceased  as  by  the  said  deed  poll  or  policy  of  insnr- 
t^'^ted.     ance,  with  the  said  indorsement  thereon,  reference  being  thereunto  had,  wiU 
more  fully  appear ;  and  the  said  plaintifis  further  sa v,  that  they  the  said  plain- 
tiffs, after  the  decease  of  the  said  J.  H.  and  after  the  making  of  the  said  in- 
*^ .         dorsement  on  the  said  policy  as  aforesaid,  and  from  thence  until  the  loss 
lie.    ^      c^d  damage  hereinafter  mentioned,  were  interested  in  the  said  insured  prem- 
ises, goods,  chattels,  utensils,  stook  in  trade,  and  eflects,  in  the  said  pol- 
^  icy  mentioned,  and  thereby  intended  to  be  insured,  to  a  large  amount^  to 

wit,  to  the  amount  of  £ — ,  to  wit,  at,  &c.  {venue)  and  that  the  said  house- 
hold goods,  linen,  wearing  apparel,  printed  books,  and  plate,  in  the  said 

(c)  Ab  to  the  nmenity  for  stating  theee,  ne  ly,  aa  a  polioy  ia  a  ckote  in  aetumy  it  ia  noiia 

8  Btngb.  815.  atgnable.    See  2  Marah.  696.     The  pUktiff 

{d)  This  is  a  stipulation  in  the  printed  pro-  would,  as  executor,  have  the  interest, 
posals  of  all  the  insurance  offices.    But,  stnct- 
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*dwelling-hope  and  the  said  sugar-house,  and  pans,  stock  in  trade,  and  uten-    '^^'^^^^^ 
tils  therein,  and  the  said  utensils  and  stock  in  trade  in  the  said  mill-house  and 
rooms  oyer,  and  the  said  utensils  and  stock  in  trade  in  the  said  stove  at  the 
end  of  the  said  mill-house  in  the  said  deed  or  policy  mentioned,  afterwards, 
,  to  wit,  on,  &c.  {day  of  fire  or  about  it)  to  wit,  at,  &c.  (venue)  aforesaid, 
were  bomt  down  and  consumed  and  destroyed  by  fire,  which  did  not  happen 
bj  invasion,  foreign  enemy,  riot,  tumult,  civil  commotion,  or  any  military  or 
nsarped  power,  whereby  the  said  plainti&  then  and  there  sustained  damage 
and  lo63  to  a  large  amount,  to  wit,  to  the  amount  of  the  said  sum  of — /.  so 
assured  on  the  said  premises,  goods,  chattels,  utensils,  stocks  in  trade,  and 
effects,  so  burnt  and  consumed ;  and  the  said  plaintiffe  further  say,  that  the  ?^*  P^™* 
said  premises,  buildings,  goods,  chattels,  utensils,  stock  in  trade,  and  effects,  ^^  at 
in  the  said  deed  or  policy  mentioned,  at  the  time  of  making  the  said  deed,  any  other 
were  not,  nor  at  any  time  since,  have  been  insured  in  any  other  oflSce,  except  office,  ex- 
thesaid  building  of  the  said  sugar-house,  to  the  amount  of  £ — ;  and  the  ^^^* 
said  utensils  and  stock  in  trade,  to  the  amount  £ — ,  in  the  Imperial  Fire- 
oSce,  by  virtue  of  a  certain  policy  of  insurance  made,  heretofore,  to  wit,  on, 
ic.  to  wit,  at,  &c.  i^venue)  aforesaid;  and  the  said  plaintifS  further  say.  ^^"^^'^ive 
tbat  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &;c.  {yeuue)  perform- 
aforesaid,  the  said  C.  D.  and  E.  F.  and  the  said  society  wholly  waived,  re-  anco  of 
linqaished,  released,  and  discharged  the  said  plaintifis  from  the  observance,  °^^^ 
and  the  performance  of  the  said  second  condition  of  the  said  insurance ;  and  (e). 
tbe  siud  plainti&  in  fact  further  say,  that  the  said  premises,  buildings,  goods,  Averment 
dttttels,  utensils,  stock  in  trade  and  effects,  in  the  said  deed,  or  policy  men-  *^*  P^j^^ 
tioDed,  were  duly  described,  and  not  otherwise  than  they  reallv.were,  or  so  as  od  was 
to  caose  the  said  insurance  to  be  effected  upon  a  lower  premium  than  ought  duly  do- 
to  have  been;  and  that  the  said  plaintiffi  did  forthwith,  after  tlie  loss  and  p^^j^^i^ 
damage,  to  wit,  on  the day  of aforesaid,  at,  &c.  {yemui)  aforesaid,  g^ve  no- 
give  notice  thereof  to  the  said  society,  at  the  said  British  Fire-office,  in  Lon-  tice  of 
don;  and  also  as  soon  after  as  possible,  to  wit,  on,  &c.  at,  Ac.  {venue)  aforesaid,  ^^^*!^ 
did  deUver  in  an  account,  stating  the  particulars  of  such  loss  on  their  oath,  and  an  account 
were  ready  and  willmg  to  prove  the  same  by  the  production  of  their  books,  of  loss  and 
•nd  such  other  documents  and  vouchers  as  the  said  board  of  directors  should  ^^^^^ 
Kasonably  require,  and  did  afterwards,  and  within  the  space  of  *three  months  [  *640  ] 
next  after  such  loss  and  damage,  to  wit,  on  the  day  and  year  last  aforesaid.  Premium 
at,  Ac  {venue)  aforesaid,  claim  of  and  from  the  said  society,  the  amount  of  ^^^y  P*"**- 
neh  loss  and  damage ;  and  the  said  plaintife  further  in  fact  say,  that  the 
penuums  or  sums  of  money,  and  duty  in  the  said  deed  or  policy  of  assurance 
BKDtioned,  were  from  the  time  of  making  this  deed  and  policy,  until  the  time 
of  the  loss  hereinbefore  mentioned,  duly  paid  to,  and  accepted  by  the  said 
society,  at  the  time  and  place,  and  in  manner  and  form  in  the  said  deed  or 
policy  in  that  behalf  mentioned ;  and  that  the  said  deed  or  policy,  at  the  time  ^ver- 
of  the  said  loss,  was  and  remained  in  full  force,  to  wit,  at,  ac.  {venue)  afore-  ments. 
sud ;  and  the  said  plaintiffs  in  fact  further  say,  that  the  said  dwelling-house 
in  the  said  last-mentioned  deed  or  policy  of  assurance  mentioned,  did  not,  at 
any  time  whilst  the  said  deed  or  policy  remained  in  force,  communicate  with 
tile  said  sugar-house  and  street ;  the  said  sugar-house  during  that  time,  had 
only  two  pans  therein ;  and  that  no  Muscovado  or  clayed  sugars  were,  during 
that  time,  dried  in  baskets  in  any  stove  or  stoves  on  the  said  premises ;  and 

»  («)  As  to  a  waiver  by  parol,  aee  S  T.  R.  280. 

Vol.  n  51 
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the  said  plaintifi  in  fiict  farther  say,  that  the  said  three  baildisgs  in  the  said 
deed  or  policy  last-mentioned,  at  the  time  of  the  making  thereof,  and  while 
the  same  continued  in  force,  had  arched  stoves  with  iron  doors,  to  wit,  at, 
&c.  {yeuue^  aforesaid,  and  had  no  coakels,  except  what  were,  at  the  time  <^ 
the  making  of^the  deed  or  policj,  in  the  said  stoves,  or  inclosed  in  brick,  nor 
any  metal  pipes  from  the  pan  chimnies ;  and  the  said  plaintiff  further  say, 
that  although  they  the  said  plaintii&  have,  in  all  things,  conformed  themselves 
to  and  observed  all  and  singular  the  said  articles,  stipulations,  conditions, 
matters  and  things,  which  on  their  part,  were  to  be  observed  and  performed 
according  to  the  form  and  effect  of  the  said  deed  or  policy,  and  of  the  said 
proposals ;  and  that  although  the  said  stock  and  fimd  of  the  said  society  al- 
ways, from  the  time  of  the  making  of  the  said  deed  or  policy,  hitherto  have 
been,  and  yet  are  sufficient  to  pay  to  the  said  plaintifi  the  said  damage  and 
loss  sustained  by  the  said  fire,  to  wit,  at,  &c.  {vemie)  aforesaid ;  yet  the  said 
plaintifi  further  say,  that  they  have  not,  out  of  the  stock  and  fund  of  the 
said  society,  or  in  any  other  manner,  been  paid  or  made  good  their  said  dam- 
age and  loss,  or  any  part  thereof,  but  the  same,  and  every  part  thereof,  are 
wholly  unpaid  and  unsatisfied  to  them,  to  wit,  at,  &c.  (venue)  contrary  to 
the  force  and  effect  of  the  said  deed  or  policy,  and  of  the  covenant  of  the  said 
C.  D.  and  E.  F.  and  the  said  society,  therein,  in  that  behalf,  made  as  afore- 
said, to  wit,  at,  &c.  (^venue)  aforesaid  ;  and  so  the  said  plaintiffi  say,  that  the 
said  C.  D.  and  E.  F.  and  the  said  society  (although  ♦often  requested),  to  wit, 
at,  &c.  {vemie)  aforesaid,  have  not  kept  with  them  the  said  plaintiffs  the  cov- 
enant made  between  them  and  the  said  J.  H.  deceased,  in  that  behalf  as  afinre- 
said,  but  that  the  said  G.  D.  and  E,  F.  and  the  said  society,  have  broken  the 
same,  and  to  keep  the  same  with  the  said  plaintifis,  have  hitherto  wholly  re- 
fused, and  still  doth  refuse,  to  the  damage,  &e» 
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IX.  .  ON  POLICIES  ON  LIVES. 

That  whereas  heretofore,  to  wit,  on,  Ac.  at,  &c.  {r>efme)  by  a  certain 
instrument  or  policy  of  assurance  then  and  there  made  (one  part  of  which 
instrument  or  policy  of  assurance,  sealed  with  the  common  seal  of  the 
said  corporation,  the  said  plaintiff*  now  brings  here  into  court,  the  date 
whereof  is  the  same  day  and  year  aforesaid,)  it  was  witnessed,  that  the 
said  corporation, '  of  the  Royal  Exchange  Assurance  in  London,  in  con- 
sideration of  the  sum  of  £48,  of  lawful,  &c.  paid  into  their  treasury  by 
the  said  plaintiff,  the  receipt  whereof  was  thereby  acknowledged,  did  for 
themselves,  their  successors  and  assigns,  agree  to  pay  to  the  said  plaintiff 


if)  It  is  best  in  general  to  declare  in  debt, 
(inte,  429,  See  forms  in  assumpsit,  ante,  208. 
As  to  the  legality  of  this  species  of  insurance,  see 
2  Marsh.  665.  666.  The  insured  must  have  on 
interest  in  the  life  of  the  persons  insured,  or  such 
insuituice  will  be  Toid,  14  Geo.  8.  c  48.  8.  !• 


What  interest  is  sufficient^  see  2  ManL  672 
to  676.  Hughes  on  Insurance.  If  a  creditor, 
who  has  insured,  be  paid  a  debt  by  the  exeeator 
of  his  debtor,  the  poUoy,  which  was  only  a 
contract  of  indemnity  to  the  creditor, 
to  be  operatiye,  0  East,  72. 
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her  executors,  alministrators,  and  assigns,  the  sum  of — /.  within  three  oh  utb. 
montlis,  after  good  and  sufficient  proof  should  be  made  upon  oath  or 
otherwise,  to  the  satisfaction  of  the  said  Eoyal  Exchange  Assurance,  of 
the  death  of  the  said  W.  B.  of  the  town  and  county  of  P.  aforesaid, 
then  warranted  in  good  health  (g'')  and  not  exceeding  the  age  of  thirty- 
fire  years ;  in  case  the  said  W.  B.  should  die  before  twelve  of  the  clock 
at  night,  on  the day  of which  should  be  in  the  year  —  pro- 
vided the  said  plaintiff,  or  her  executors,  administrators,  or  assigns,  should 
continue  to  pay  yearly  and  every  year  during  the  term  of  that  assurance, 

the  like  sum  of  — L  on  or  before  the day  of in  every  year ; 

provided  always,  that  if  the  said  W.  B.  should  at  anytime  or  times  before 
the  expiration  of  that  policy,  depart  beyond  the  limits  of  Europe,  or 
dionld  die  upon  the  seas,  that  policy  should  cease  and  be  of  no  effect, 
unless  such  departure  should  be  with  the  previous  consent  of  the  said 
fioyal  Exchange  Assurance  Company,  signified  in  writing  by  indorsement 
thereon ;  provided  also,  that  if  the  said  W.  B.  should  at  any  time  during  v 
the  continuance  of  tliat  assurance,  enter  into  or  engage  in  any  military  or 
naval  service  whatsoever,  without  the  previous  consent  of  the  said  Royal 
Exchange  Assurance  Company,  signified  as  aforesaid,  that  then  in  every 
snch  case  the  said  policy  should  from  thenceforth  cease  and  be  void  to  all 
intents  and  purposes  whatsoever,  as  by  the  said  instrument  or  policy  of  as- 
surance (relation  being  thereunto  had)  will  (amongst  other  things)  more 
fiiUy  and  at  large  appear  ;  and  the  said  plaintiff  in  faet  saith,  that  at  the 
*tinic  of  making  the  said  instrument  or  policy,  and  from  thence  until  the  r  4^542  1 
time  of  the  death  of  the  said  W.  B.  liereinafter  mentioned,  she  the  said 
plaintiff  was  interested  in  the  life  of  the  said  W.  B.  to  a  lai*ge  amount,  to 
wit,  the  amount  of  all  the  monies  by  her  ever  insured,  or  caused  to  be  in- 
sured thereon,  to  wit,  at,  &q,  (venue^  aforesaid ;  and  the  said  plaintiff 
further  saith,  that  at  the  time  of  making  the  said  insti*ument  or  policy  of 
assurance,  the  said  W.  B.  was  in  good  health,  and  did  not  exceed  the  age 

of years,  and  that  afterwai-ds,  and  within  the  space  of  one  year 

next  after  the  making  of  the  said  instrument  or  policy  of  assurance,  to 
wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  ho  the  said  W.  B.  died,  and  that 
he  the  said  W.  B.  in  his  life-time  did  not  depart  beyond  the  limits  of 
Europe,  or  upon  the  seas,  nor  did  he  the  said  W.  B.  in  his  life-time  enter 
into,  or  engage  in  any  military  or  naval  service  whatsoever,  of  all  which 
said  several  premises  the  said  corporation  of  the  Royal  Exchange  As- 
sunuLce,  afterwards,  to  wit,  on,  &g.  (venue)  last  aforesaid,  had  notice ; 
and  although  good  and  sufficient  proof  was  then  and  there  made  to  the 
satisfaction  of  the  said  Royal  Exchange  Assurance  of  the  death  of  the 
said  W.  B.  and  the  said  plaintiff  hath  always  from  the  time  of  making 
the  said  instrument  or  policy  of  insurance,  performed  and  fulfilled  all 
things  contained  on  her  pai*t  and  behalf  to  be  performed  and  fulfilled,  ac- 
cor£ng  to  the  tenor  and  effect,  true  intent  and  meaning  thereof,  the  said 
plaintiff  in  fact  saith,  that  the  said  corporation  of  the  said  Royal  Ex- 
change Assurance,  (although  often  requested  so  to  do)  did  not  nor  would. 


is)  This  wamnty  is  not  fSctlsified  by  proof  of 
Ok  lasared  having  labored  under  a  particuUir 
iBfinnitj,  provid^  it  did  not  tend  to  shorten 
lifc,  2  Harsh.  667.  See  the  latter  cases  as  to 
vbat  is  fraud  and  concealment,  8  B.  &  C. 


686;  5  Bing.  608;  9  B.  &  C.  698.  If  there  bo 
no  warranty,  the  insusrer  takes  all  risks  upon 
himself,  unless  tliere  be  fraud  or  oonceulment. 
Ibid.  670;  Park.  487.    Hughes  on  Insurance. 


M^'f 


.  *. 
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OH  uvEs.  within  three  months  after  such  proof  was  so  made  as  aforesaid,  of  th:*  death 
of  the  said  W.  B.  or  at  any  time  afterwards,  pay  to  the  said  plaintiff  the 
said  sura  of  £ —  or  any  part  thereof,  but  hath  hitlierto  wholly  refused 
and  neglected  so  to  do,  and  therein  failed  and  made  default,  contrary  to 
the  form  and  effect  of  the  said  instrument  or  policy  of  assurance,  and  of 
their  said  covenant  by  them  in  that  belialf  made  as  aforesaid,  to  wit,  at, 
Ac.  {venue)  and  so,  &c. — [  Usual  conclusion,  as  ante,  519.] 
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AGAINST 


vKNi>oR.  Pqy  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venve)  by  a  cer- 

byreir"f  ^^^^  indenture  then  and  there  made  between  one  T.  W.  of  the  first  part, 

purchaser  the  said  defendant  and  M.  his  wife,  of  the  second  part,  and  the  said  A. 

fromhus-  g^  j^ow  dcceafcd,  of  the  third  pai*t,  which  said  indenture,  scaled  with  the 

wife  of  ^^^^  ^^  ^^^  ^^^^  ''•  ^'  defendant  and  M.  his  wife,  the  said  plaintiff  now 

land  of  brings  here  into  court,  the  date  whereof  is,  to  wit,  the  day  and  year  afore- 

the^ife,  said,  (after  reciting  as  therein  recited)  it  was  witnessed,  that  in  conside- 
executor*  of  ^^^^^^^  ^^f  ^lie  sum  of  X300  paid  by  the  said  plaintiff,  at  the  request  of 

the  hus-  the  said  defendant  and  M.  his  wife  to  the  said  T.  W.  on  discharge  of  a 

bind,  on  certain  mortgage  debt  of  £S00  and  of  £855,  paid  to  the  said  defendant 

nanrfor"     ^^^  ^^-  ^"^  ^"^'^^^  ^^^  ^^^^  "^^  ^'  ^7  *^®  direction  and  appointment  of  the 
further  as-  Said  defendant  and  M.  his  wife,  did  bargain,  sell,  assign,  alien,  and  release, 
surance      and  the  said  defendant  and  M.  his  wife,  did  gi'ant,  bargain,  sell,  alien,  re- 
The  vendor  ^^^^c  and  Confirm  unto  the  said  A.  B.  deceased,  and  his  heirs  and  assigns,  a 
and  TFife     certain  messuage  or  tenements,  closes,  lands,  gi^ounds,  hereditaments,  and 
would  levy  premises,  with  the  appurtenances,  situate  and  being  in  the  parish  of,  <S:c. 
®^^^'  and  in  the  said  indenture  particularly  mentioned  and  described,  to  have 
and  to  hold  the  same  unto  and  to  the  use  of  the  said  A.  B.  his  heirs  and 
assigns  forever ;  iind  the  said  defendant,  for  himself  and  for  the  said  M. 
his  wife,  and  for  their  and  each  of  tlieir  heirs,  executors,  and  administra- 
tors, and  in  and  by  the  said  indenture,  covenant,  promise,  grant  and  agree, 
to  and  with  the  said  A.  B.  now  deceased,  his  heirs,  and  assigns,  (amongst 
other  things)  in  manner  following  ;  (that  is  to  say)  that  they  the  said  de- 
fendant and  M.  his  wife,  and  their  heirs,  and  all  and  every  other  person 
or  persons  having  or  lawfully  claiming,  or  who  should  or  might  at  any 
time  thereafter  have,  or  lawfully  claim,  any  estate,  right,  title,  trust,  in- 
terest, at  law  or  in  equity,  of,  into,  or  out  of  the  said  messuage  or  tJene- 
[  *644  1  nient,  closes,  lands  grounds,  hereditaments,  *aiid  premises  thereby  granted 
and  released,  or  any  part  thereof,  should  and  would,  from  time  to  time, 
and  at  all  times  thereafter,  upon  every  reasonable  request,  and  at  the  pro- 
per costs  and  charges  in  the  law  of  the  said  A.  B.  his  heirs  or  assigns, 
make,  do,  and  execute,  or  cause  and  procure  to  be  made,  done,  and  ex- 

ip)   Though  the  breach  of  covenant  for  case,'!  Marsh.  107;  1  M.  &  S.  885;  as  he,  in 

farther  assurance  happened  in  the  time  of  the  respect  of  the  real  estate,  represents  his  an- 

tcstator,  yet  the  damages  having  accrued  to  cestor  Just  as  the  executor  does  with  regard  to 

the  heir,  he  has  a  preferable  title  to  the  exeo-  the  pei-sonal  property, 

utor  to  brmg  the  action  of  covenant,  see  this  • 
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ecnted,  all  and  evefy  such  further  and  other  lawful  and  reasonable  act  ^^^^'^ 
and  acts,  things  and  things,  conveyances,  and  assurances  in  law  whatsoever, 
for  the  further,  better,  more  perfect,  and  absolute  granting,  conveying, 
and  assuring  of  the  said  messuage  or  tenement,  closes,  lands,  and  grounds, 
hereditaments,  and  premises  therein  before  mentioned,  to  be  thereby 
granted  and  released  and  confirmed,  with  their  and  every  of  their  ap- 
purtenances, unto  and  to  the  use  of  the  said  A.  B.  (deceased)  his  heirs 
and  assigns  for  ever  as  by  the  said  A,  B.  (deceased)  his  heirs  or  assigns, 
or  his  or  their  counsel  learned  in  law,  should  be  reasonably  devised  or 
advised  and  required,  so  as  such  further  assurances  should  contain  in  them 
no  farther  or  other  warranty  or  covenant  than  against  the  person  or  per- 
sons, and  his  and  their  heirs,  who  should  make  or  do  the  same,  and  so  as 
the  party  or  parties  who  should  be  so  requested  to  make  such  further  as- 
surances should  not  be  compelled  or  compellable  for  the  making  or  doing 
thereof,  to  go  or  travel  from  his,  her,  or  their  respective  places  of  abode  or 
dwelling ;  as  by  the  said  indenture  (reference  being  thereunto  had)  will 
(amongst  other  things)  more  fully  and  at  large  appear ;  by  virtue  of 
which  said  grant  and  conveyance  the  said  A.  B.  deceased  in  his  life-time, 
afterwards,  to  wit,  on,  &c.  at,  Ac.  entered  into  the  said  mOssuage  or  tene- 
ment, closes,  lands,  grounds,  hereditaments,  and  premises,  with  the  ap- 
purtenances, and  became  and  was  seised  thereof  in  his  demesne  as  of  fee, 
and  being  so  possessed  thereof  as  aforesaid,  he  the  said  A.  B.  deceased, 
afterwards,  to  wit,  on,  &c.  at,  Ac.  died  so  seised  of  the  said  premises, 
with  the  appurtenances  as  aforesaid,  whereupon  and  whereby  all  the  estate 
and  interest  of  the  said  A.  B.  deceased,  of  and  in  the  said  messuage, 
tenement,  closes,  lands,  grounds,  hereditaments,  and  premises,  with  the 
appurtenances,  then  and  there  descended  and  came  to  the  said  plaintiff  as 
son  and  heir  of  the  said  A.  B.  deceased,  and  thereby  he  the  said  plaintiff 
then  and  there  became  and  was  seized  of  the  said  tenements,  with  the 
appurtenances,  in  his  demesne  as  of  fee,  and  so  remained  and  continued 
so  seised  thereof,  until  the  time  of  his  being  disseised  and  dispossessed 
thereof,  as  hereinafter  mentioned ;  *and  although,  &c.  [stale  plaintiffs  [  ♦545  J 
general  performance^  and  defendant's  general  non-performance ^"l  saith 
that  the  said  I.  K.  in  the  said  indenture  mentioned,  and  now  deceased,  in 
his  life-time,  for  the  better,  more  perfect,  and  absolute  granting,  conveying, 
and  assuring  of  the  said  messuage  or  tenements,  closes,  lands,  grounds, 
hereditaments,  and  premises,  in  the  said  indenture  mentioned,  did  after- 
wards, to  wit,  on,  &c.  at,  &c.  request  the  said  defendant  and  M.  his  wife, 
at  the  proper  costs  and  charges  in  the  law  of  the  said  A.  B.  to  levy  a 
fine  to  pass  the  estate  of  the  said  M.  his  wife  legally,  to  the  said  A.  B. 
deceased,  his  heirs  and  assigns  ;  yet  the  said  defendant  and  M.  his  wife, 
before  their  decease,  did  not  nor  would,  at  the  proper  costs  aud  charges  in 
the  law  of  the  said  plaintiff,  or  otherwise,  when  they  were  so  requested, 
or  at  any  time  before  or  afterwards,  levy  a  fine  for  the  purpose  aforesaid, 
bat  wholly  refused  and  neglected  so  to  do,  contrary  to  the  tenor  and  effect, 
true  intent  and  meaning  of  the  said  indenture,  and  of  the  said  covenant  of 
the  said  defendant  in  that  behalf  so  made  as  aforesaid,  to  wit,  at,  i&c.  {ve- 
nue) aforesaid  ;  by  means  whereof,  afterwards,  and  after  the  death  of  the 
said  A.  B.  deceased,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the,  &c.  at,  <&c.  {venue)  one  I.  J.  the  devisee  of  the  said  M.  by  reason 
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▲GAisarr  of  no  such  fine  having  been  levied  as  aforesaid,  having  a  lawful  right  and 
▼■ND0B8.  ^j^Jq  ^q  ^i^Q  gg^j^  tenements  and  hereditaments,  with  the  appurtenances, 
(and  that  a  title  derived  by  or  from  either  the  said  I.  K.  deceased,  or  from 
the  said  plaintiff,)  entered  into  the  same,  in  and  upon  the  possession  of 
tlie  said  plaintiff,  against  his  will,  by  due  process  of  law,  from  the  fo^ 
session  and  occupation  of  the  aforesaid  tenements  and  lands,  and  hatt 
from  thence  hitherto  lawfully  kept  and  continued,  and  still  lawfully  keeps 
and  continues,  the  said  plaintiff  so  expelled  from  his  possession  thereof, 
contrary  to  the  said  covenant  of  the  said  defendant  by  him  above  made, 
for  himself  and  the  said  M.  his  wife,  their  and  each  of  their  executors,  ad- 
ministrators, and  assigns,  with  the  said  A.  B.  deceased ;  and  so  tlie  said 
plaintiff  in  fact  says,  that,  &c. — ^Common  conclusion  as  ante,  518.] 

[  *546  ]      *For  that  whereas,  in  the  life-time  of  the  said  E.  P.  to  wit,  on,  &c.  at, 
Vendee       &0.  {vcnue)  by  a  certain  indenture  made  between  one  G.  H.  and  I.  K.  his 
wife,  the  said  defendant,  and  D.  B.  of  the  first  part,  one  I.  L.  of  the  se- 
cond part,  and  the  said  E.  P.  of  the  third  part,  one  part  of  which  said 
indenture,  sealed,  &c.  (profert)  tlie  said  G.  H.  and  I.  K.  his  wife,  de- 
fendant,  and  D.  B.  for  the  consideration  therein  mentioned,  did  grant  and 
ing^that      release  to  the  said  E.  P.  (in  his  actual  possession  then  being,  by  virtue  of 
plaintiff      a  Certain  bargain  and  sale  to  him  thereof  made  by  the  said  G.  H.  and  I.  K. . 
b^h^fi^  his  wife,  defendant,  and  D.  E.  in  consideration  of  5s.  apiece,  by  indenture 
person,       bearing  date  the  day  next  before  the  day  of  the  date  of  the  said  indenture 
and  incur-  brought  into  court  for  one  whole  year,  and  by  virtue  of  the  Statute  made 
red  great    for  transferring  uses  into  possession,)  and  to  his  heirs  and  assigns,  certain 
expense      messuages,  tenements,  and  lands,  witn  the  appurtenances,  *commonly  call- 
r  ^547  1  ^^  ^^  known,  &c.  situate  &c.  and  all  other  the  messuages,  tenements, 
^  lands,  hereditaments,  and  premises  whatsoever,  of  them  the  said  G.  H. 
and  I.  K.  his  wife,  defendant,  and  D.  B.  or  any  or  either  of  them  situate 
and  being,  &q.  together  with  all  and  singular  the  houses,  outrhouses,  &c 


against 
vendor  for 
breach  of 
covenant 
for  good 


(t)  As  to  the  construction  of  covenants  for 
good  title,  and  what  a  breach,  see  2  Saund.  175 
to  180,  and  notes;  11  Eiust,  638;  15  East,  530; 
Dyer,  240;  2  B.  &  P.  18;  8  J.  B.  Moore,  703; 
8  B.  &  C.  459,  29;  2  J.  B.  Mtwre,  592;  8 
Taunt  548,  S.  C. ;  8  B.  &  A.  892.  As  to  what 
IS  a  breach  of  quiet  enjoyment,  see  4  B.  & 
Cres.  261 ;  see  precedent,  and  as  to  who  may 
sue,  8  J.  B.  Moore,  35;  see  also  preoedent  and 
law,  M»L.  &  Y.  647.  The  plaintiff  must  state 
in  his  declaration  in  some  manner  that  the  per- 
son evicting  had  a  hiwful  titie  before  or  at  the 
time  of  the  date  of  the  grant  to  the  plaintiff, 
and  an  averment  that  he  had  a  lawftil  title 
without  those  additional  words  is  too  general. 
But  there  is  no  necessity  to  set  out  such  tiile, 
it  is  sufficient  to  allege  that  **  he  had  a  lawful 
title  at  the  time  of  the  conveyance  to  the  plain- 
tiff," see  2  Saund.  180,  177;  1  Show.  70;  2 
Lev  87;  8  Lev.  825;  Hardr.  172;  4  T.  R.  617; 
8  T.  R.  278,  &c.;  Cro.  Jac.  815;  1  Sid.  466; 
M'L.  &  Y.  647.  (Webb  v.  Alexander,  7 
Wend.  Hep.  281,  and  the  oases  there  cited.) 
It  is  not  necessary  to  state  that  plaintiff  was 
evicted  by  legal  process,  4  T.  R.  617,  620; 
though  some  lawful  eviction  or  disturbance 


must  be  shown  if  done  by  a  stranger.  Hob 
12;  Cro.  Eliz.  614,  &c.  But  where  the  cove- 
nant  is  that  the  grantee,  lessee,  &a  shall  ^viet* 
ly  enjoy,  without  the  let  or  interruption  of  the 
covenantor  himself,  his  heirs  or  executors,  it  is 
sufficient  to  allege  that  he  or  his  heirs  or  exec- 
utors entered,  without  showing  it  to  be  a  law- 
ful entry,  or  setting  forth  his  title  to  enter.  2 
Roll.  Rep.  21;  Fitz.  Nat  Br.  842;  Cro.  Jac 
883;  1  T.  R.  671.  However,  some  particular 
act  must  be  shown  by  which  Uie  plaintiff  is  in* 
terrupted,  for  otherwise  the  branch  of  cove- 
nant or  condition  for  quiet  enjoyment  is  not 
well  assigned.  Com.  Rep.  228;  8  Rep.  91  % 
b.;  2  Saund.  181.  b.  But  in  actioEn  of  cove- 
nant *'  that  the  grantor  has  good  right,  foil 
power,  and  lawAil  autliority  to  grant,*'  it  w.ia 
held  that  the  breach  might  be  as  general  as 
the  covenant,  namely,  **  that  he  bad  not  gpod 
right,  full  power,  and  lawful  authority  td 
grant,  without  stating  any  eviction  or  inter- 
ruption." 9  Rep.  GO  b.  and  see  2  Saund, 
181  b.  c.  As  to  the  mode  of  aUeging  tbs 
stranger's  title,  see  1  Show,  70;  2  Lev.  87: 
8  Lev.  825.  4  T.  R.  617,  &c.  2  B.  &  P  14 
n.  b. 
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hereditaments,  and  premises  whatsoever,  to  the  said  messuages,  lands,  te-   aoaihst 
nements,  and  hereditaments,  and  premises  thereby  granted  or  released,  or  ^™^"*- 
thereby  meant,  mentioned,  or  intended  so  to  be,  belonging  or  in  anywise 
appertaining  to  the  same,  then,  or  at  any  time  or  times  theretofore  usually 
held,  used,  occupied,  enjoyed  or  accepted,  reputed  or  known,  or  taken  for 
part,  parcel,  or  member  thereof,  or  as  belonging  thereto,  to  have  and  to 
hold  the  said  premises,  with  their  and  every  of  their  appurtenances,  unto 
and  to  the  use  of  the  said  E.  P.  his  heirs  and  assigns  for  ever ;  and  *the 
sdd  defendant  did,  by  the  said  indenture  now  brought  into  court  here,  for 
himself,  his  heirs,  executors,  and  administrators,  covenant,  promise  and 
i^ree,  to  and  with  the  said  B.  P.  his  heirs  and  assigns,  amongst  other 
things,  in  manner  following,  that  is  to  say ;  that  the  said  E.  P.  his  heirs 
and  assigns,  should  and  might,  from  time  to  time,  and  at  all  times  forever 
thereafter,  peaceably  and  quietly  enter  into,  have,  hold,  use  occupy,  pos- 
sess, and  enjoy  all  and  singular  the  said  purchased  hereditaments  and  pre- 
mises, therein  before  mentioned  to  be  thereby  granted  and  released  as 
aforesaid,  or  meant  or  intended  so  to  be,  and  every  part  and  parcel  there- 
of, with  the  appurtenances,  and  the  rents,  issues,  and  profits  thereof,  and 
of  every  part  thereof,  should  and  might,  from  time  to  time,  and  at  all 
times  thereafter,  have,  receive,  and  take,  to  and  for  his  and  their  use  and 
benefit,  without  the  lawful  let,  suit,  trouble,  claim  or  demand,  entry,  e\io- 
tion,  ejectment,  molestation,  hindrance,  interruption,  or  disturbance,  what- 
soever, of  or  by  the  said  G.  H.  and  I.  K.  his  wife,  defendant,  and  D.  R. 
or  any  or  either  of  their  heirs  or  assigns,  or  for  or  by  any  other  per- 
son or  persons  whatsoever ;  and  that  free  and  clear,  and  freely  and  clear- 
ly, and  absolutely  acquitted,  exonerated,  released  and  discharged,  or  other- 
vise  by  the  said  0.  H.  and  I.  K.  his  wife,  defendant,  and  D.  R.  and  each 
of  them,  their  and  each  of  their  heirs,  executors,  and  administrators,  well 
and  sufficiently  saved,  defended,  and  kept  harmless  and  indemnified  of, 
from,  and  against  all  and  all  manner  of  former  and  other  gifts,  grants,  bar- 
gains, sales,  mortgages,  settlements,  jointures,  dowers,  right  and  title  of 
dower,  thirds  at  *common  law,  entries,  uses,  tenements,  wills,  legacies,  sta-  [  *548  ] 
tutes  merchant,  and  of  the  staple,  recognizances,  judgments,  executions, 
clegits,  extents,  rents,  arrears  of  rent,  annuities,  sums  of  money,  yearly 
payments,  forfeitures,  re-entries,  cause  and  causes  of  forfeiture  and  re-en- 
try, debts  upon  bonds,  and  of  record,  debts  due  to  the  king's  majesty,  and 
of,  from,  and  against  all  other  estates,  titles,  troubles,  charges,  and  incum- 
brances whatsoever,  save  and  except  the  chief  rent  issuing  out  of,  or 
payable  for  the  said  premises  to  the  lord  or  lords,  fee  or  fees  of  the  same, 
if  any  such  should  be  due  ;  as  by  the  said  indenture,  relation  being  there- 
unto had,  may  more  fully  appear.     And  the  said  plaintiff  further  says, 
that  the  said  E.  P.  in  his  lifetime,  and  the  said  plaintiff,  from  the  time  of 
the  death  of  the  said  E.  P. — [Plaintiff's  general  jperforfnance.     Aver- 
menl  of  defendants  general  nonrperformance,'] — The  said  plaintiff  in  fact 
saith,  tliat  ho  the  said  plaintiff,  so  being  the  heir  of  the  said  E.  P.  as 
aforesaid,  hath  not  been  permitted,  neither  hath  he  been  able,  from  time 
to  time,  and  at  all  times,  from  the  death  of  the  said  E.  P.  peaceably  and 
(quietly  to  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said  heredita- 
ments and  premises  in  the  said  indenture  mentioned,  and  thereby  intended 
to  be  granted  and  released,  or  any  part  thereof,  nor  hath  he  been  permit- 
ted or  been  able,  from  time  to  time,  and  at  all  times  since  the  death  of 
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AGAINST  the  said  E.  F.  to  have,  receive,  and  take  the  rents,  issues  and  profits  of 
VKMDOB.  ^j^^  g^j^  premises,  to  and  for  his  own  proper  use  and  benefit,  without  law- 
ful let,  suit,  trouble,  entry,  eviction,  and  ejection  of  any  person,  but  on 
the  contrary  tliereof,  after  the  death  of  the  said  B.  P.  one  M.  H,  widow, 
who,  at  the  time  of  making  the  said  indenture  thereinbefore  set  forth,  and 
continually  from  thence  until  and  at  the  time  of  the  eviction,  ejection, 
and  expulsion  herein  after  mentioned,  had,  and  who  still  hath,  lawful  right 
and  title  (A:)  to  the  said  premises,  with  the  appurtenances,  did  enter  into 
the  same,  in  and  upon  the  possession  of  the  said  tenements,  and  ejected, 
expelled  and  removed  the  said  plaintiflF,  against  the  will  of  the  said  plain- 
tiff, by  due  process  of  law,  from  the  possession  and  occupation  of  all  and 
every  the  premises,  with  the  appurtenances,  and  every  part  thereof,  and 
kept  and  held  out,  and  still  keeps  and  holds  out  to  him  the  said  plaintiff,  so 
thereof  expelled  from  his  possession  and  occupation  thereof,  to  wit,  at, 
[  *549  ]  Ac.  contrary  to  the  form  and  efiFcct  •of  the  said  indenture,  and  of  tiie 
said  covenant  of  the  said  defendant,  so  by  him  made  in  that  behalf  as 
aforesaid ;  by  reason  of  all  which  said  premises  the  said  plaintiff  hath  not 
only  entirely  lost  and  been  deprived  of  the  said  messuage,  tenement,  and 
land,  with  the  appurtenances,  in  the  said  indenture  paiticularly  mentioned, 
and  of  divers  large  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  &c.  by  him  the  said  plaintiff,  laid  out  and  expend- 
ed in  and  upon  the  said  premises,  in  repairing,  amending,  and  improving 
the  same,  but  hath  also  been  obliged  to  pay  the  costs  and  charges  sustain- 
ed by  the  said  M.  H.  widow,  in  prosecuting  a  certain  action  of  ejectment 
for  the  recovery  thereof,  which  amounted  to  a  large  sum  of  money,  to  wit, 
&c.  and  hath  been  further  compelled  and  obliged  to  sustain  and  undergo, 
and  hath  actually  sustained  and  undergone  the  payment  of  divei*s  large 
sums  of  money,  amounting  in  the  whole  to  £ — in  and  about  the  endea- 
voring to  defend  such  action  of  ejectment,  to  wit,  at,  &c.  (venue^  afoi'esaid. 
And  so,  &c.  lAdd  usual  conclusion  as  ante,  519.] 
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XL  ON  LEASES. 

[For  the  commencement^  see  ante^  517.] — For  that  whereas,  heretofore, 

to  wit,  on  the day  of A.  D.  (ni)  at,  &c.  (venue)  (n) 

by  a  certain  indenture  then  and  there  made  between  the  said  plaintiff 


(k)  See  ante,  546. 

(l)  See  other  forms  of  declarations  on 
leases,  Lil.  Ent.  189,  185, 138, 189,  141,  148, 
182;  2  Rich.  C.  P.  181,  189;  PL  Ass.  818, 
840.  Ad  to  the  parties  to  the  action,  see  ante, 
Tol.  i.  Index,  **  Lease.**  In  action  by  lessor 
the  plaintiff  need  not  state  any  inducement  of 
his  title  to  the  premises,  and  if  it  be  stated  it 
would  be  rejected  as  surplussage,  but  such  in- 
ducement is  necessary  and  traversable  in  an 
action  by  the  assignee  of  lessor,  4  J.  B. 
Moore,  808;  see  also  1  D.  &  R.  Ni.  Pri.  Rep.  1; 


Post,  552. 

(m)  A  deed  may  be  stated  in  pleading  to 
have  been  made  on  a  day  different  from  its 
date,  omitting  the  words  '*  bearing  date,  &€." 
4  East,  477,  but  it  is  most  usual  to  inaert  the 
date. 

(ft)  As  to  the  venue  in  ooTenant  on  leases 
in  general,  see  ante,  voL  i.  Index,  tit.  *'  Dec- 
laration^**  "  Venue,**  In  covenant  by  leawr 
against  lessee,  the  venue  is  always  transitoiyi 
but  it  is  local,  against  the  assignee  of  the 
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of  tlie  one  part,  and  the  said  defendant,  of  the  other  part  (o)  [stale  the       on 
parties  to  the  indenture^  according  to  the  fact]  (the  counterpart  (/?)  of  p,!^^ 
which  said  indenture,  sealed  with  the  seal  of  the  said  defendant,  the  ^said 
plaintiff  now  brings  here  into  court,  the  date  whereof  is  a  certain  day  and 
year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,)  the  said  plain- 
tiff (7)  did  demise  (r)  lease,  set,  and  to  farm  let,  [accordinjg'  to  the  words  in  The  de- 
tie  kase]  unto  the  said  defendant,  his  executors,  administrators,  and  as-  ^^^e. 
signs,  a  certaui  messuage  or  dwelling-house,  tenements,  and  premises,  with  The  pre- 
fcfl  appurtenances,  particulai'ly  mentioned  and  described  in  the  said  in-  mises. 
denture,  situate  in  the  county  of  M.  (5),  (except  as  in  the  said  indenture 
is  eicepted)  to  have  and  to  hold  the  said  messuage  or  dwelling-house, 
tenements,  and  premises,  with  the  appurtenances,  (except  as  aforesaid)  Jl^^^ 
nnto  the  said  defendant,  his  executors,  administrators,  and  assigns,  from 

the day  of then  last  past,  to  the  full  end  and  term  of 

years  thence  next  ensuing,  and  fully  to  be  complete  and  ended  [let  tliis 
kmording'  to  the  toords  of  the  leased]  Yielding  and  paying  (0  thereto-  The  red- 
tore,  yearly  and  every  year,  to  the  said  plaintiff,  his  heirs,  [or,  "  executors,  dendum, 
admiaistrators, "  cw  in  indenture']  or  assigns,  the  clear  yearly  rent  or  sum  ^'^ 
of  £—  payable  quarterly,  at  the  four  most  usual  feasts  or  days  of  pay- 
sent  of  rent  in  the  year,  (that  is  to  say)  on  the  25th  day  of  March,  the 
24th  day  of  June,  the  29th  day  of  September,  and  the  25th  day  of  Do- 
cemljer,  in  each  and  every  year,  by  even  and  equal  portioas  [let  tiiis  be  ^^  ^ 
according  to  the  words  in  the  lease.]     And  the  said  defendant  did  there-  nant  to 
hyfor  himself  (/),  his  executors,  administrators,  and  assigns,  covenant,  pay  rent 

(9)  It  is  not  ncocssary  or  advisable  to  state 
be  arUUioii  of  the  parties. 

ip)  If  both  parts  of  the  deed  be  originals, 
tbt  is,  signed  by  aU  the  contiaoting  parties, 
Bjr  **  one  part  of  which  said  indenture,  &c." 
(k  tSBo  varianoe  if  the  plaintiff  make  profert 
of  tbe  taid  Indenture^  and  at  the  trial  produce 
Ae  eomterpart  eziecated  only  by  iht  le$»ee 
SB.  &  Adol.  896.)  A  profert  or  an  excuse 
ftrthe  want  of  it,  most  in  general  be  stated, 
rtbe  declaration  wiU  be  bad  <m  special  de- 
URcr,  4  Anne,  c.  16.  If  a  profert  be  stated 
■d  the  dieed  cannot  be  produced,  the  plaintiff 
*iQ  be  ooosaited,  on  the  plea  of  non  est  foe* 
h>«,  4  East,  685.  As  to  proferts  in  general, 
fee  ISauod.  9.  n.  1.    Ante,  489;  Index,  toL 

(9)  If  the  plaintiff  wUl  onneoeasarily  state 
117  put  of  the  consideration,  he  must  state 
tte  vbole,  2  B.  &  A.  765;  1  Chit  Rep.  518, 
ftC. 

(r)  The  lease  generally  runs,  "hath  demised,'*      „, ._   

K;aiid  "doth demise,*'  &o,;  the  last  wonls  j^urnihire,  the  latter  need  not  be  noticed,  6  B. 
l^fSR  to  be  stated  in  the  past  tense,  and  every 
v6b  part  of  the  lease  necessary  to  be  stated,  is  to 
jktitibrth  in  general  in  the  past  tense,  and  ao- 
"iBg  to  the  I^^l  effect;  in  a  declaration — '  */Ae 
(nn  carislf//'  or,  <*  it  is  witnessed,  &c. 
A  B.  demised,*'  is  sufficiently  certain, 
^  not  in  a  plea;  see  ante,  yoL  i.  Index, 
TtdaXum,  KxiaAii:  1  Sannd.  274,  n.  1; 
d  iUym.  1530;  1  B.  &  a  358. 
(•)  It  is  proper  if  the  description  of  the 
'be  very  long,  to  sny,  "cfrtotn  ens- 


ments,  with  ike  appurtenances ^  particularly 
mentioned  and  described  in  the  said  indenture^ 
situatey  ^c,^'  and  in  ordor  to  avoid  varianoe,  it 
is  ad  visable  not  to  state  the  abuttals,  or  any 
other  very  particular  description,  1  Saund.  233, 
n.  2;  2  Saund.  866,  n.  1.  9  East,  188;  4 Taunt. 
700.    The  court  will  censure  the  statement  of 
any  superfluous    matter,    Cowp.    065,    727; 
Dougl.  667.     If  however,  the  action  is  for  not 
repairing  buildings,  ditches,  &c.  it  is  not  un- 
usual to  state  all  the  prentices,  as  set  forth  in 
the  indenture.    A  declaration  stating  the  de- 
mise to  have  been  of  "  a  certain  farm  and 
buildinge,  and  certain  pieces  and  parcels  of 
land,  particularly  mentioned  and  described  in 
the  said  indenture,"  supports  a  demise  "  of 
all  that  fiirm  or  land,  and  buildings,'*  &c.  enu- 
merating the  parcels;  1  Yo.  &  Jerv.  2;  and  a 
declaration  stating  the  demise  to  have  been  of 
lands,  supports  a  demise  of  one  piece  of  land 
only,  6  M.  &  S.  116.    As  t)ie  rent  issues  out 
o^tiie  realty,  if  the  demise  be  of  a  house  and 


&  C.  251;  and  see  11  Price,  19,  as  to  fixtures. 
(0  If  ft  declaration  profess  to  set  out  the 
terms  of  a  reservation  of  rent,  in  an  action  of 
debt  for  the  rent,  it  is  a  variance  to  omit  an 
exception  referring  to  a  subsequent  proviso, 
by  which  a  deduction  is  to  be  mode  if  a  certain 
event  happen,  although  that  event  have  not 
happened,  6  B.  &  C.  481.  As  to  when  cove- 
nants are  conditional  only,  in  consequence  of 
another  distinct  covenant,  restraining  the  gen- 
eral covenant  to  pay,  see  6  M.  &  S.  9. 
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promise,  and  agree,  to  and  with  the  said  plaintiff,  his  heirs  («),  [or,  "ex- 
ecutors, administrators, "  as  in  indenture]  and  assigns,  that  he  the  said  de- 
fendant, his  executors,  ^administrators,  or  assigns,  should  and  would  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  said  plaintiff,  his  heirs  [or^ "  ex- 
ecutors, administrators,"  as  in  indenturel  or  assigns,  the  said  yearly  rent 
or  sum  of  £ —  at  the  several  days  and  times  aforesaid  \let  this  be  accord- 
ing to  the  words  of  the  covenant]  («?).  As  by  the  said  indenture,  refe- 
rence being  thereunto  had,  will,  (amongst  other  things)  more  fully  and  at 
large  appear  (jc).  By  virtue  of  which  said  demise,  the  said  defendant 
afterwards,  to  wit,  on,  Ac.  entered  into  and  upon  all  and  singular  the  said 
demised  premises,  with  the  appurtenances,  and  became  and  was  possess- 
ed thereof,  for  the  said  term  so  to  him  thereof  granted  as  aforesaid  (y). 
And  although  the  said  plaintiff  hath  always,  from  the  time  of  making  the 
said  indenture,  hitherto  well  and  truly  performed,  fulfilled,  and  kept  all 
things  in  the  said  indenture  contained,  on  his  part  and  behalf  to  bo  per- 
formed, fulfilled,  and  kept,  according  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  indenture,  to  wit,  at,  &c.  (venue)  aforesaid  (z) ; 
yet  protesting  that  the  said  defendant  hath  not  perfonncd,  fulfilled,  or 
kept  any  thing  in  the  said  indenture  contained  on  his  part  and  *behalf 
to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect, 
true  intent  and  meaning  thereof  (a),  the  said  plaintiff  saith,  that  after  the 
making  of  the  said  indenture,  and  during  the  said  tenn  thercljy  granted 
to  wit,  on  (ft),  <fec.  at,  &c.  (venue)  aforesaid,  a  large  sum  of  money,  to 

-wit,  the  sum  of  £ —  (c)  of  the  rent  aforesaid,  for years  and  a  half 

of  the  said  term,  ending  on  the  day  and  year  last  aforesaid,  and  then  last 
elapsed  (d)  became  and  was  due  and  still  is  in  arrear  and  unpaid  to  the 


(tt)  The  words  of  the  lease  and  ooYenant 
are  in  general  to  be  set  out  verbatim,  though 
indeed  the  legal  effect  of  those  words  would 
suffice.  When  the  lessor  is  seized  in  fee,  the 
covenants  are  with  him  and  "  his  heirs  and  as- 
signs;** but  if  it  be  only  a  termor,  they  are  with 
him  and  '*  his  executor,  administrators,  and  as- 
signs." 

(«?)  No  unnecessary  covenant  or  other  ir- 
relevant paiis  of  the  deed  should  be  stated,  1 
Saund.  283,  n.  2;  2  Saund.  866,  n.  1;  PL 
Ass.  314.    Ante,  650.  n.  {d), 

(x)  The  rcfei'ence  to  the  lease  is  not  ne- 
cessary. 

iy)  In  an  action  against  a  lessee  for  years, 
it  is  not  necessary  to  allege  an  entry.  1  Saund. 
203,  n.  1;  Com.  Dig.  Pleader,  2  W.  14.  Dougl. 
456;  7  East,  341;  11  Co.  52  b.;  and  even 
against  the  assignee  of  the  lessee,  such  aver- 
ment seems  unnecessary.  1  Lord  Raym.  867 ; 
8  J.  B.  Moore,  620;  1  B.  &  B.  238,  S.  C;  see 
Woodfall's  Law  of  Landl..&  Ten.  by  Harrison; 

7  East,  340,  n.  a.  When  stated  it  should  bo 
alleged  that  the  entry  was  after  tho  right  to 
occupy  commenced.  An  entry  of  a  tenant  at 
will  must  be  stated,  1  Ld.  Raym.  171;  and  see 

8  J.  P.  Moore,  527,  as  to  the  necessity  of  stat- 
ing an  entry. 

(z)  This  averment  of  general  performance 
by  the  plaintiff  is  unnecessary;  but  it  may  bo 
advisable  to  insert  it,  as  it  might  after  verdict 
cure  an  omission  of  averment  of  performance 


of  a  condition  precedent,  1  Saund.  235,  n.  6;  ; 
Rep.   tempt   Hai^w.  848,844;  2  Mod.  809.  < 
If  there  be  a  condition  precedent,  performaiic^ 
must  be  specially  shown,  as  in  the  form,  poflti 
652;  see  ante,  voL  L  Index,  tit  '*  Dectarm^ 
Hon.'' 

(a)  There  is  no  occasion  for  this  proiaMion 
or  allegation  of  the  general  non-performaM 
of  covenants  by  the  defendant;  the  decUratiott 
may  proceed  at  once  to  the  material  avenoent8» 
and  the  particular  breach  for  which  the  a^tioa 
is  brought 

(Jb)  The  day  on  which  the  rent  feU  due.    It 
does  not  seem  necessary,  in  an  action  of  core- 
nant  for  rent,  to  show  when  it  fell  due,  and  % 
mistake  in  the  statement  would,  it  seems,  Iw 
immaterial;  see  4  B.  &  C.  167,  infhu    In  h* 
D.  1826,  the  court  of  King's  Bench,  on  spedal ; 
demurrer  held,  that  a  mistake  in  the  day  was  : 
not  material.     In  debt  on  a  demise,  it  is  neces*  ; 
sary   to   state  when  the  rent  fell  due,  GilW'! 
Debt,  407.    Show.  8;  Vin.      Ab.   Covenant  ^ 
L.  a.  pi.  12.  .  \ 

(c)  The  plaintiff  is  not  hound  to  proTe  tHl| 
precise  sum  stated  to  be  due.  j 

{d)  That  there  is  no  occasion  to  say,  "  tibitt'J 
last  elapsed,'*  see  4  B.  &  C.  157.  6  D.  &  B/^ 
72.  S.  C.  In  that  case,  where  one  of  five  tnid 
ants  in  common  brought  covenant  on  a  ktM 
£br  rent  payable  on  the  four  most  usual  daya«l 
payment  in  the  year,  and  the  breach  was,  tbtij 
on  the  24th  day  of  June,  1824,  a  large  si 
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said  plaintiff,  contrary  to  the  tenor  and  effect,  true  intent  and  meaning  of 

the  said  iDdenture,  and  of  the  said  covenant  (e)  of  the  said  defendant,  by 

him  in  that  behalf  so  made  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid.  ^^"?^  ^^' 

And  so  the  said  plaintiff  in  fact  saith  (J'). — [^Conclusion  as  ante,  519.] 

[Commencement  in  covenant  as  usual,  in  K,  B,  as  ante.  549  in  C.  P.  I'cssor 
osanle,\8j  in  Exchequer  as  ante  ^  20.] — ^Por  that  whereas,  heretofore,  to  i^e^  ^r 
wit,  on,  Ac.  {date  of  lease)  at,  &c.  (venue^  by  a  certain  indenture  then  not  repalr- 
wid  there  made,  between  the  said  plaintiff  of  the  one  part,  and  the  said  "^s  Ci^)- 
defendant  of  the  other  part  [state  the  parties  to  the  indenture  according"  to 
tkefact]  the  counter  part  (A)  of  which  said  indenture,  sealed  with  the 
seal  of  the  said  defendant,  the  said  plaintiff  now  brings  here  into  court, 
the  date  whereof  is  a  certain  day  and  year  therein  named,  to  wit,  the 
same  day  and  year  aforesaid,  the  said  plaintiff  for  the  considerations  there- 
in mentioned,  did  demise,  lease  set  and  to  farm  let,  (a5  in  the  lease)  unto 
the  said  defendant,  his  executors,  administrators,  and  assigns,  a  certain 
messuage,  tenements,  and  premises,  with  the  appurtenances  more  particu- 
larly mentioned  and  described  in  the  said  indenture  (f) — [Then  proceed 
to  set  out  the  covenants  broken^  taking'  care  to  set  out  any  covenant  con- 
stUuiing  a  condition  precedent  to  defendants  performance  of  his  co- 
tenant;  and  afterwards  averring  a  performance  of  it,  and  tahich  may  be  as 
kihefc^my  552  d^post.     The  following  is  the  usual  form  oj  covenant 
to  repair,  but  it  should  be  made  to  agree  with  the  covenant  in  the  indenture  Covenant 
declared  on.]     And  the  said  defendant  did,  in  and  by  the  said  indenture,  to  repair, 
for  himself  and  his  executors,  administrators,  and  assigns,  covenant,  pro-  \q^^ 
ffiisc,  and  agree,  to  and  with  the  said  plaintiff,  his  heirs,)  or  "executors,  rough  timl 
administrators,"  o5  in  indenture)  and  assigns,  (amongst  other  things)  ^r« 
in  manner  following,  (that  is  to. say)  that  he  the  said  defendant,  his  ex- 
ecutors, administrators  and  assigns,  should  and  would,  at  all  times  during 
the  continuance  of  the  said  demise,  at  his  and  their  own  costs  and  charges, 
support,  uphold,  maintain  and  keep  the  said  messuage  or  tenements,  and  Covenant 
imildings,  gates,  stiles,  &g.  (as  in  the  covenant)  in  good  and  tenan  table  to  leave  in 
repair,  order,  and  condition,  and  the  same  premises,  and  every  part  there-  ™P*^- 
of,  should  and  would  leaVe  in  such  good  repair,  order,  and  condition,  at 
the  end,  or  other  sooner  determination  of  the  said  term,  and  should  and 
would  peaceably  and  quietly  quit,  yield,  and  deliver  up  to  the  said  plain- 
tiff, his  heirs   (or,  "executors,  administrators,"   as  in  indenture)  or 
^gns,  without  doing,  committing,  or  suffering  to  be  done  or  committed, 
my  waste,  spoil,  or  damage  of  the  same,  or  any  part  thereof  (A:).     As  u^^^q^ 
Vy  the  said  indenture  reference  being  thereunto  had,  will  (amongst  other  to  the 
fti&gs)  more  fully  and  at  large  appear.     By  virtue  of  which  said  demise  lease. 


tf  aurney,  to  ^t,  the  sum  of  2U.  15ff.  one  fifth 
|vt  ^  the  rent  for  three  quarters  of  a  year  of 
4c  term  Uun  elapsed,  became  due  finom  the  de- 
fettknt  to  the  plaintifT,  and  stiU  was  in  arrear; 
ft  ns  bdd  gowl  upon  special  demurrer. 

(e)  The  breach  may  be  in  the  negative  of 
,  is  covenant  generaUy,  8  T.  R.  307;  oraocord- 
%  to  the  legal  effect,  1  Saund.  285.  n.  6.  As 
^  t]ie  aTerments,  and  the  statement  of  the 
iBBich  in  general,  see  ante,  vol.  L  Index,  tit. 
^Jkelaraium.*'    ^'Breach.'' 


if)  See  ante,  619;  1  Saund.  285,  n.  7. 

( g)  See  the  notes  to  the  preceding  form. 
See  notes  to  fi}rm,  post,  552  e. 

(A)  See  ante,  549,  n. 

(i)  See  ante,  550,  n. 

(k)  If  there  be  any  proviso  or  exception  in 
the  covenant  as  to  damage  by  fire,  &c.  it  must 
be  stated,  and  also  that  the  damage,  &c.  did 
not  arise  therefrom,  see  4  Campb.  20;  2  B.  & 
B.  895;  6  J.  B.  Moore,  164,  SC  C. 
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ant's 
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(?»). 

Defend- 
ant's gen- 
eral non- 
perform- 
ance. 


First 
breach  in 
not  repair- 
ing and 
leaving 
out  of 
repiiir. 


By  assign- 
ee, execu- 
tor, or 
heir,  &c. 
of  lessor 
against  les- 
see.   By 
lessor 
against  as- 
signee of 
lessee  for 
rent  (o). 


the  said  defendant  then  and  there  entored  (2)  into  and  upon  aU  and  sin- 
gular the  said  demised  premises,  with  the  appurtenances,  and  became  and  ' 
was  thereof  possessed,  and  continued  so  thereof  possessed,  from  thence 

until  the day  of—  A.  D. when  the  said  demise  ended  and 

determined,  to  wit,  at,  &c.  {ventie)  aforesaid.     And  although  the  said 
plaintiff  hath  always,  from  the  time  of  making  the  said  indenture,  hitherto 
well  and  truly  performed,  fulfilled,  and  kept,  all  things  therein  contained, 
on  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to 
the  tenor  and  effect,  true  intent,  and  meaning  thereof,  to  wit,  at,  &c.  (w-s^ 
mte)  aforesaid.     Yet  protesting  that  the  said  defendant  hath  not  performed,  s 
fulfilled,  or  kept  any  thing  in  the  said  indenture  contained,  on  his  part  and 
behalf,  as  aforesaid,  to  be  performed,  fulfilled,  and  kept,  according  to  the 
tenor  and  effect,  true  intent  and  meaning  of  the  said  indenture,  the  said 
plaintiff  in  fact  saith,  that  the  said  defendant  did  not  nor  would,  during 
the  continuance  of  the  said  demise,  and  whilst  he  was  so  possessed  of  the 
said  demised  premises,  with  the  appurtenances,  as  aforesaid,  at  his  own  costs 
and  charges,  support,  uphold,  maintain,  and  keep,  all  and  every  the  said 
messuage  or  tenements,  and  buildings,  gates,  &c.  {ds  in  the  covenant)  of 
the  said  demised  premises,  in  good  tenantablo  repair,  order,  and  condition, 
(^as  in  the  covenant)  nor  did  nor  would  leave  the  same  premises  in  such 
good  repair,  order,  and  condition,  at  the  determination  of  the  said  term, 
according  to  the  form  and  effect  of  the  said  indenture  in  that  behalf,  but 
on  the  contrary  thereof,  he  the  said  defendant,  after  the  making  of  the 
said  indenture,  as  aforesaid,  and  during  the  continuance  of  the  said  demise, 
and  whilst  he  was  so  possessed  of  the  said  demised  premises,  with  the 
appurtenances,  as  aforesaid,  to  wit,  on  the  day  and  year  first  aforesaid, 
and  from  thence  for  a  long  space  of  time,  to  wit,  from  thence  until  the 
determination  of  the  said  term,  suffered  and  permitted  the  said  messuage, 
tenements,  buildings,  gates,  &c.  (a5  in  the  covenant)  to  be  and  continue, 
and  the  same  were,  for  and  during  all  that  time,  ruinous,  prostrate,  fallen 
down,  and  in  great  decay,  for  want  of  needful  and  necessary  maintaining, 
supporting,  upholding,  and  keeping  the  same  (n)  ;  and  the  said  defendant 
at  the  determination  of  the  said  term  left  the  same  premises  in  such  bad 
repair,  order,  and  condition  as  last  aforesaid,  contrary  to  the  form  and 
effect  of  the  said  indenture,  and  of  the  covenant  so  made  by  the  said  de- 
fendant as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid. — [See  other  hreadi 
assi^nedy  in  form,  post,  552  a.] — And  so  the  plaintiff  in  fact  saith,  Ac, 
— [  Conclude  as  usual^  as  ante^  519.] 

[  The  form  of  declaring  at  the  suit  of  the  assignee  of  the  lessor,  tctU 
be  found,  post,  564,  675,  578  ;  at  the  suit  of  an  executor  of  the  lessor^ 
post,  565,  at  the  suit  of  a  devisee;  post,  591,  592,  at  the  suit  of  an  heir^ 
post,  571.] 

[  Venue  local,  1  Saund.  241.  Q)mmencemeni  in  covenant  as  usual  in 
K.  B.  as  ante,  649 ;  in  C.  P.  as  ante,  18 ;  in  exchequer,  as  ante,  20.] 


^  (/)  As  to  this  averment  being  necessary^ 
see  ante,  551,  n. 

(77i)  As  to  this  aTerment,  see  ante,  551. 

(n)  See  ante,  552  a.  n.  (A;)  as  to  ezoeption 
against  fire,  &o. 


(o)  See  forms,  Morg.  416;  laL  £nt  134. 
As  to  the  liability  of  assignees,  see  ante,  vol. 
i.  Index,  <*jf«ai^»ee."  Most  of  tiien<^ti> 
the  fbrm,  ante,  549,  are  applicable  to  thiSi 
An  heir,  (4  T.  R.  75.)  an  ^ecator,  (1  SsDc 
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—For  that  Trhereas  heretofore,  to  wit,  on,  Ac.  {date  of  lease)  at,  <fec,    ,^jg^ 
frr/iwe)  by  a  certain  indenture  then  and  there  made  between  the  said 
plaintiff  of  the  one  part,  and  one  C.  D.  of  the  other  part  (/>),  (the  coun- 
'  terpart  (</)  of  which  said  indenture,  sealed  with  the  seal  of  the  said  C. 
D.  the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  is  a  cer- 
tain day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,) 
the  said  plaintiff  did  demise,  lease,  set,  and  to  farm  let,  (this  is  to  corres-  The  d^ 
pond  with  the  indenture)  unto  the  said  C.  D.  his  executors,  administrators,  mise. 
and  assigns,  a  certain  messuage,  tenements  and  premises,  with  the  appurte-  ^IF^ 
nances,  in  tho  said  indenture  more  particularly  mentioned  and  described  (r), 
(except  as  in  the  said  indenture  is  excepted)  to  have  and  to  hold  the 
said  demised  premises,  with  the  appurtenances  (except  as  aforesaid)  unto  ]^i"*" 

the  said  C.  D.  his  executors,  administrators,  and  assigns,  from  the 

day  of then  last  past,  to  the  full  end  and  term  of years  thence  The  red- 
next  ensuing,  and  fiilly  to  be  complete  and  ended  (as  in  indenture,)     Yield-  ^^^^^'^^ 
ing  and  paying  therefore  yearly  and  every  year,  to  the  said  plaintiff,  his 
leirs  (or,  "  executors,  administrators,")  or  assigns,  the  clear  yearly  rent 
or  sum  of  £ —  payable  quarterly,  at  the  four  most  usual  feasts  or  days  of 
payment  of  rent  in  the  year,  (that  is  to  say)  on  the  25th  day  of  March,  the 
24th  day  of  June,  the  29th  day  of  September,  and  the  25th  day  of  De- 
cember, in  each  and  every  year,  by  even  and  equal  payments  (as  in 
indenture.)     And  the  said  C.  D.  did  thereby  for  himself,  his  executors.  The  cov^ 
administrators,  and  assigns,  covenant,  promise,  and  agree,  to  and  with  the  ^^^  ^^ 
said  plaintiff,  his  heirs  [or^  "  executors,  administrators,'*  as  in  indenture,]  ^^  ^^^ 
and  assigns,  that  he  the  said  C.  D.  his  executors,  administrators,  or  assigns, 
sfeonld  and  would  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said 
plaintiff,  his  heirs  [or,  "  executore,  administrators,*']  or  assigns,  the  said 
yearly  rent  or  sum  of  £ —  at  the  several  days  and  times  aforesaid.     As  RefereDcc 
by  the  said  indenture,  reference  being  thereunto  had,  will  (amongst  other  ^  ^®*^- 
things)  more  fully  and  at  large  appear  (s).     By  virtue  of  which  said  de-  Leasee's 
mise,  the  said  C.  D.  aftei*wards,  to  wit,  on,  <fec.  entered  into  and  upon  all  ^*^ 
and  singular  the  said  demised  premises,  with  the  appurtenances,  and  be- 
came and  was  possessed  thereof,  for  the  said  term  so  to  him  thereof  grant- 
ed as  aforesaid   (/).     And  the  said  plaintiff  in  fact  saith,  that  after  the 
making  the  said  indenture,  and  during  the  said  term  thereby  granted,  to  Assign 
wit,  on,  &c.  (day  of  assig^nment  or  any  day  about  the  time)  at,  &c.  (ve-  n^ent  to 
ime)  aforesaid,  all  (u)  the  estate,  right,  title,  interest,  and  term  of  years,  ^®^^^**^* 


816,  817,)  may  be  declared  against  as  assignee, 
ftr  a  breach  of  covenant  alter  he  became  inter- 
ested An  under-lessee  cannot  be  sued  by  the 
ksBor  in  covenant  or  debt  on  the  lease.  Hoi- 
hriv.  Hateh,  DoagL  188,  445. .  Cowp.  766. 
As  to  what  is  prima  fcLcie  evidence  of  de- 
Mant'a  being  assignee,  see  Peak's  Law  of 
Inl  266,  7;  2  Stark.  Evid.  4S7. 

(p)  It  is  not  necessary  nor  adviflable  to 
iMa  the  addition  of  the  pfuiies. 

{q)  U  both  parts  of  the  deeds  be  originals, 
ttat  is,  signed  by  all  the  contracting  parties, 
■y,  **  one  part  of  which  said  indenture,"  &c. 
we  ante,  549  a,  n.  as  to  the  profert 

(r)  See  ante,  550,  n. 

(f)  The  reference  to  the  lease  is  not  neces- 


sary. 

(/)  In  an  action  against  a  lessee  for  years, 
it  is  not  unnecessary  to  allege  an  entry,  1 
Saund.  203,  n.  1;  Com.  Dig.  Pleader,  2W.  14; 
DongL  445 ;  and  even  against  the  assignee  of 
the  lessee,  such  averment  seems  necessary, 
see  WoodfalPs  Law  of  Landlord  and  Tenant, 
by  Harrison;  7  East,  840,  n.  a.;  Ante,  551  n. 

(u)  In  an  action  Ify  the  assignee  of  the  re- 
version, he  must  set  forth  in  the  declaration 
the  operative  part  of  the  deed,  &o.  by  virtue 
of  which  he  is  entitled  to  the  reversion,  1 
Saund.  112  b.  n.  1.  284,  n.  8;  though  an  as- 
signee of  a  term  in  an  action  against  the  les- 
sor, need  not  show  the  assignment  to  have 
been  by  deed,  1  Saund.  284,  n.  8,  276,  notes  1 
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then  to  come  and  unexpired,  property,  profit,  claim,  and  demand  whatso- 
ever,  of  the  said  C.  D.  of  and  in  the  said  demised  premises,  with  the  ap- 
purtenances by  assignment  thereof  then  and  there  made,  legally  came  to 
and  vested  in  the  said  defendant.*  And  although  the  said  plaintiff  hath 
always,  from  the  time  of  making  the  said  indenture,  hitherto  well  and 
truly  performed,  fulfilled,  and  kept  all  things  in  the  said  indenture  con- 
tained on  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept,  accord- 
ing to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said  indenture, 
to  wit,  at,  &c.  aforesaid,  {w).  Yet  protesting  that  the  said  defendant 
hath  not  performed,  fulfilled,  or  kept  anything  in  the  said  indenture  con- 
tained on  his  part  and  behalf  as  assignee  as  aforesaid,  to  be  performed, 
fulfilled,  and  kept,  according  to  the  tenor  and  effect,  true  intent  and  mean- 
ing thereof,  (a;),  the  said  plaintiff  saith,  that  after  the  making  of  the  said 
indenture,  and  during  tlie  said  term  thereby  granted,  and  after  the  said 
defendant  became  such  assignee  as  aforesaid,  and  while  he  continued  such 
assignee,  to  wit,  on,  &c.  {y^  at,  &c.  {venue}  aforesaid,  a  large  sum  of 

Jb —  of  the  rent  sdforesaid,  for years  M 


money,  to  wit,  the  sum  of  A —  of  the  rent  sdforesaid,  for 


Conolu- 
sicn 


Lessor 
against 
slgneeof 
lessee,  for 
not  repair- 
ing, with 
averment 
of  plain- 
tiflf*8  per- 
formance 
of  a  condi- 
tion prece- 
dent (z). 
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of  the  said  term  then  elapsed,  became  and  was,  and  still  is  in  arrear  an< 
unpaid  to  the  said  plaintiff,  contrary  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  indenture,  and  of  the  said  covenant  so  made  as 
aforesaid,  to  wit,  at,  Ac.  {venue)  aforesaid.  And  so  the  said  plaintiff  in 
fact  saith,  that  the  said  defendant  (although  often  requested  so  to  do)  hath 
not  kept  the  said  covenant  so  by  the  said  C.  D.  for  himself  and  his  assigns 
made  as  aforesaid,  but  hath  broken  the  same,  and  to  keep  the  same  with 
the  said  plaintiff  hath  hitherto  wholly  neglected  and  refused,  and  still  doth' 
neglect  and  refuse,  to  the  damage  of  the  said  plaintiff  of  £ —  {insert 
enough}  and  therefore  he  brings  his  suit,  &c. 

Pledges  &c. 

[T/te  commencement  in  K.  B.  by  bill^  is  as  antCj  517  ;  by  oriffinal^as 
antCy  10 ;  in  C.  P.  as  ante,  18 ;  in  Exchequer j  as  ante^  20  ;  and  then 
proceed  as  follows  :'\ — For  that  whereas  heretofore,  to  wit,  on,  &c.  {dait 
of  lease}  at,  &c.  {venue}  by  a  certain  indenture  then  and  there  made  be- 
tween the  said  plaintiff  of  the  one  part,  and  one  E.  P.  of  the  other  part, 
(the  counterpart  (a)  of  which  said  indenture,  sealed  with  the  seal  of  the 
said  E.  P.  the  said  plaintiff  now  brings  here  *into  court,  the  date  where- 
of is  a  certain  day  and  year  therein  named,  to  wit,  the  same  day  and  year 


and  2.  In  an  action  against  the  assignee  of 
the  lessee,  &c.  the  above  concise  statement  is 
in  all  cases  sufficient,  though  there  may  have 
been  intermediate  assignments,  see  ante,  yoL 
i.  Index,  tit.  **  D&claration."  Covenant,  1 
Saund.  112  b.  n.  1.— 6  Mod.  72.  And  it  suf- 
fices though  the  defendant  be  assignee  of  part 
only  of  the  premises;  defendant,  in  that  case, 
being  at  liberty  to  plead  in  abatement,  or 
plead  in  bar  as  to  the  part  only,  see  o  B.  &  C. 
482.  If  the  plaintiff  profess  to  set  out  the 
title  of  the  assignee,  he  will,  on  a  traverse  of 
it,  have  to  prove  it  as  stated  3  B.  &  P.  461. 
See  mode  of  pleading  an  assignment  of  a  term 
to  commbnoe  in  fuluro,  1  Saund.  258;  and 
this  form  wiU  suffice  even  against  an  heir. 


when  declared  against,  as  he  may  be  as  M- 
signee. — i  T.  R.  75. 

{w)  As  to  this  averment  of  general  per^ 
Ibrmance.  see  ante,  551 ;  it  is  not  necessary. 

{x)  There  is  no  oocasion  for  this  proUttan^ 
do  or  allegation  of  the  general  non-perform- 
ance of  covenants  by  the  defendant;  the  de> 
claration  may  proceed  at  once  to  the  mattfial 
averments,  and  the  particular  breach  for  which 
the  action  is  brought,  see  ante,  551. 

(y)  Soe  ante,  552.  The  plaintiff  is  not 
fixed  in  evidence  as  to  the  precise  time  or  sum 
stated  in  the  declaration. 

(x)  See  the  notes  to  the  preceding  form 

(a)  See  ante,  449,  note  (y). 
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aforesaid,)  the  said  plaintiff  for  the  considerations  therein  mentioned,  did       ^^ 
demise,  lease,  set,  and  to  farm  let  unto  the  said  B.  P.  his  executors,  ad- 
miaistrators  and  assigns,  a  certain  messuage,  farm,  tenements,  and  pro- 
mises, in  the  said  indenture  more  particularly  mentioned. — [Here  set  out 
the  premises  shortly^  see  ante,  450,  n.  — 1  Saund.,  283,  2. — 2  Saund. 
366,  n.  1.  cmd  then  state  the  covenants  in  the  indenture,  which  perhaps 
my  be  as  follows ;] — And  the  said  E.  P.  did,  in  and  by  the  said  inden-  Covenant 
tare,  for  himself  and  his  executors,  administrators,  and  assigns,  covenant,  *^^^' 
promise,  and  agree,  to  and  with  the  said  plaintiff,  his  heirs  (or,  "  execu-  g^^  should 
tors  or  administrators,"  as  in  indenture^  and  assigns,  (amongst  other  have  put 
things)  in  manner  following,  (that  is  to  say)  that  he  the  said  E.  P.  and  his  ^1*?^*^' 
assigns  from  and  after  the  said  messuage,  Ac.  {as  in  indenture)  should  aSowed'^^ 
bare  been  put  in  good  and  tenantable  repair  by  and  at  the  expense  of  the  rough  tim- 
said  plaintiff  his  heirs  and  assigns,  should  and  would  at  all  times,  during  ^'• 
the  continuance  of  the  said  demise,  at  his  and  their  own  costs  and  charges 
support,  uphold,  maintain,  and  keep  (b)  the  said  messuage  or  tenement 
and  buildings,  gates,  stiles,  &c.  (a*  in  the  covenant)  (cr)  in  good  and  te- 
nantable repair,  order,  and  condition,  (being  allowed  timber  in  the  rough 
sufficient  and  proper  for  such  repair,  from  time  to  time  to  be  provided  and  . 
set  out  by  the  said  plaintiff,  his  heirs  or  assigns)  ;  and  the  same  premises  Covenant 
and  every  part  thereof,  should  and  would  leave  in  such  good  repair,  order,  ^^^^  ^° 
and  condition,  at  the  end  or  other  sooner  determination  of  the  said  term  and 
shoald  and  would  peaceably  and  quietly  quit,  yield,  and  deliver  up  to  the 
said  plaintiff,  his  heirs  {or, "  executors,  administrators,"  as  in  indenture) 
or  assigns,  without  doing,  committing,  or  suffering  to  be  done  or  commit- 
ted, any  waste,  spoil,  or  damage  to  the  same,  or  any  part  thereof.     And  Covenant 
also  should  and  would  well  and  sufficiently  uphold,  cleanse,  scour,  and  J^tol^* 
repair  yearly  and  every  year  during  the  said  demise,  all  the   ditches,  &o. 
trenches,  and  water-courses,  in  the  piece  or  parcel  of  meadow  land,  called 

meadow,  and  all  other  the  ditches,  trenches,  and  water-courses  in 

and  upon  every  part  of  the  said  other  premises  thereby  dcmise*d,  as  often 
as  necessary,  so  as  to  keep  the  same  cleansed,  scoured,  repaired,  and  in 
good  condition,  and  should  and  would  deliver  up  unto  the  said  plaintiff 
his  heirs  or  assigns,  the  same  in  such  good  order  and  condition  at  the  end 
of  the  said  term  aforesaid.     As  by  the  said  indenture,  reference  being  Reference 
thereunto  had,  will  (amongst  •other  things)  more  fully  and  at  large  ap-  J^® 
pear.     By  virtue  of  which  said  indenture,  the  said  E.  P.  afterwards,  to  r  ^554  i 
▼it,  on  the,  Ac.  entered  into  the  said  demised  tenements,  with  the  ap-  Entry  of 
purtenances,  and  became  and  was  so  possessed  thereof,  for  the  said  term  lessee. 
80  to  him  thereof  granted  as  aforesaid.     And  the  said  plaintiff  in  fact  Assign- 
saith,  that  aft^r  the  making  of  the  said  indeutm^e,  and  during  the  said  ^^^efen- 
term    thereby  granted,  to  wit,  on,  <fec.  (rf)  at,  &c.  (yefiue)  aforesaid,  dant 
all  (e)  the  state,  right,  title,  interest,  term  of  years  then  to  come  and 

(b)   Upon  a  covenant  to  repair  and  keep  in         (d)  The  day  is  not  material;  it  is  usual  to 

lepair,  daring  the  continuance  of   the  tenn»  insert  some  day  about  the  time  of  the  suppos- 

■o  action  may  be  maintained  for  breaohescom-  ed  assignment  to  the  defendant.    See  the  note, 

mitted  before  the  term  has  expired.     1  B.  &  ante,  552  c,  as  to  this  assignment  and  mode  of 

A.  .5SL  stating  it. 

(e)  If  there  be  an  exception  in  the  leaae  as         (e)   When  this  must  be  qualified,  see  Cowp. 

to  firo,  it  must  be  stated,  4  Campb.  20;  2  Brod.  766. 
k  Bing.  395;  6  J.  B.  Moore,  164,  S.  C. 
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unexpired,  property,  profit,  claim,  and  demand  whatsoeyer,  of  him  the 
said  E.  F.  if,  in,  and  to  the  sold  demised  pi*emises,  with  the  appartenan- 
CCS,  by  assignment  tliereof  then  and  there  made  legally,  came  to  and  vest- 
ed in  the  said  defendant.  Whereupon  and  whereby  the  said  defendant 
then  and  there  entered  (/)  into  and  upon  all  and  singular  the  said  de- 
mised premises,  with  the   appurtenances,  and  became  and  was  thereof 

possessed,  and  continued  so  thereof  possessed,  from  thence  until  the 

day  of ,  A.  D.  ,  when  the  said  demise  ended  and  determiQed, 

to  wit,  at,  <&c.  (venue^  aforesaid.  And  although  the  said  plaintiff  hath 
always,  from  the  time  of  making  the  said  indenture,  hitherto  well  and 
truly  perfonned,  fulfilled,  and  kept  all  things  therein  contained,  on  his 
part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the  te- 
nor and  effect,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  {venve) 
aforesaid.  Yet  protesting  that  the  said  defendant  sinc<^  the  said  assign- 
ment so  made  as  aforesaid,  hath  not  performed,  fulfilled,  or  kept  any 
thing  in  the  said  indenture  contained  on  his  part  and  behalf,  as  such  as- 
signee as  aforesaid,  to  be  performed,  fuUfiUed,  and  kept,  •according  to  the 
tenor  and  effect,  true  intent  and  meaning  of  the  said  indenture,  the  said 
plaintiff  in  fact  saith,  that  although  the  said  messuage  or  tenement,  and 
out  buildings  in  and  by  the  said  indenture  demised,  were,  after  the  mak- 
mg  thereof,  to  wit,  at,  &c.  (venue)  put  in  good  and  tenantable  repair,  by 
and  at  the  expense  of  the  said  plaintiff,  and  although  timber  in  the  roii^h, 
sufficient  and  proper  for  all  necessai^y  repairs  was  allowed,  and  irom  time 
to  time  provided  and  set  out  by  the  said  plaintiff,  to  wit,  at,  &c.  (venue) 
aforesaid  (A)  ;  yet  the  said  defendant  did  not  nor  would,  after  the  said  as- 
signment, and  during  the  continuance  of  the  said  demise,  and  whilst  he 
was  so  possessed  of  the  said  demised  premises,  with  tlio  appurtenances, 
as  aforesaid,  at  his  own  costs  and  charges,  support,  uphold,  maintain  and 
keep,  all  and  every  the  said  messuage  or  tenement,  and  buildings,  gates, 
&c.  {as  in  the  indenture^)  of  the  said  demised  premises,  in  good  tenant 
able  repaip,  order,  and  condition,  nor  did  nor  would  leave  the  same  premir 
ses  in  such  good  repair,  order,  and  condition,  at  the  determination  of  the, 
said  term  (as  in  the  indenture)  according  to  the  form  and  effect  of  the 
said  indenture  in  that  behalf;  but  on  the  contraiy  thereof,  he  the  said  de- 
fendant, after  the  making  of  the  said  indeiitui-e,  and  after  the  said  assign- 
ment to  the  said  defendant  as  afore^id,  and  during  the  continuance  of  the 
said  demise,  and  whilst  he  was  so  possessed  of  the  said  demised  premises, 
with  the  appurtenances  as  aforesaid,  to  wit,  on,  <fec.  and  from  thence  for 
a  long  space  of  time,  to  wit,  from  thence  until  the  determination  of  the 
said  term,  suffered  and  permitted  tlie  said  messuage,  dwelling-house,  build 
ings,  gates,  &c.  (as  in  the  indenture^)  to  be  and  continue,  and  the  same 
were,  for  and  during  all  that  time,  ruinous,  prostrate,  fallen  down,  and 
in  great  decay,  for  want  of  needful  and  necessary  maintaining,  supporting, 
upholding,  and  keeping  the  same ;  and  the  said  defendant  at  the  determin- 
ation of  the  said  term,  left  the  same  premises  so  out  of  repair,  and  in  such 


if)  This  does  not  aeem  neceesarj,  ante, 
551,  n.;  1  B.  &B.  265. 

(g)  As  to  the  conditions  precedent*  see  2 
Saand.852e.;  Willes,  496;  Ante.  toL  i.  In- 
dex, *'  Condition  preeedenV* 


(h)  This  averment  being  traversable,  must 
correspond  with  the  fact;  if  the  plaintiff  ▼as 
merely  ready  to  find  tifober,  let  the  allegatioo 
be  ftooordinglj,  and  aver  notice  of  the  plain- 
tiff's readiness  to  the  defendant. 
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bftd  order  and  condition,  as  last  aforesaid,  contrary  to  the  form  and  effect    ^^^^ 
of  the  said  indenture,  and  of  the  covenant  so  made  by  the  said  E.  F.  for 
himself  and  his  assigns,  •as  aforesaid,  to  wit,  at,  Ac,  (j)enve)  aforesaid,  second 
-And  the  said  plaintiff  in  fact  further  saith,  that  the  said  defendant  did  bre^^h. 
not  nor  would,  yearly  and  every  year,  during  the  conlinuauce  of  the  said  ^j^^^^jng 
demise,  and  whilst  he  was  so  possessed  of  the  said  demised  premises,  with  ditches, 
the  appurtenances,  as  aforesaid,  well  and  sufiSciently   uphold,  cleanse,  &o. 
scour,  or  repair,  all  the  ditches,  trenches,  and  water-courses,  in  the  said 

piece  or  parcel  of  meadow-land,  called meadow,  and  all  other  the 

ditches^  trenches,  and  water-courses,  in  or  upon  the  said  premises,  by  the 
said  indeuture  demised,  as  often  as  was  necessary,  so  as  to  keep  the  same 
cleansed,  scoured,  repaired,  and  in  good  condition ;  nor  did  nor  would  de- 
liver up  the  same  unto  the  said  plaintiff  in  such  good  order  and  condition 
at  the  end  of  the  said  demise,  according  to  the  form  and  effect  of  the  said 
indenture  in  that  behalf,  but  wlioUy  neglected  so  to  do ;  and  on  the  con- 
trary thereof,  he  the  said  defendant,  after  the  jnaking  of  the  said  inden- 
tore,  and  of  the  said  assignment,  and  during  the  continuance  of  the  said 
demise,  and  whilst  he  was  so  possessed  of  the  said  demised  premises,  with 
the  appurtenances,  to  wit,  on,  Ac.  and  from  thence  for  a  long  space  of 
time,  to  wit,  from  thence  until  tlie  determination  of  the  said  demise,  suf-  ^ 
iiaced  and  permitted  the  said  ditches,  trenches,  and  wat-er-courses,  in  the 

said  piece  or  parcel  of  land  called meadow,  and  all  other  the  ditches, 

trenches,  and  water-courses,  in  the  said  premises,  by  the  said  indenture 
demised,  to  be  and  continue,  and  the  same  were,  for  and  during  all  the 
time  last  aforesaid,  foul,  miry,  choked  up,  and  ruinous,  out  of  repair,  and 
in  bad  order  and  condition,  for  want  of  well  and  sufficiently  cleansing, 
scooring,  and  repairing,  as  aforesaid  ;  and  at  the  determination  of  the  said 
term,  he  the  said  defendant  delivered  up  the  same  unto  the  said  plaintiff,  ^^^^ 
in  such  order  and  concBtion  as  last  aforesaid,  contrary  to  the  form  and  ef- 
fect of  the  said  indenture,  and  of  the  said  covenant  in  that  behalf  made 
as  aforesaid,  to  wit,  at,  Ac.  {venue)  aforesaid.  And  so  the  said  plaintiff 
in  iact  saith,  that  the  said  defendant  (although  often  requested  so  to  do) 
hath  not  kept  the  said  covenant  so  made  by  the  said  E.  F.  for  himself 
and  his  assigns,  with  the  said  f>laintiff  in  manner  and  form  aforesaid,  but 
hatfa  broken  the  same,  and  to  keep  the  same  with  the  said  plaintiff,  hath 
hitherto  wholly  refused,  and  still  refuses  so  to  do.  To  the  damage  of  the 
said  plaintiff  of  JS —  and  therefore  he  brings  his  suit,  Ac. 

*[.SJier  stating  the  lease,  covenants,  reference  to  lease,  lessee^s  entry^  [  *55T  ] 
and  plaintiff  s  general  performance,  proceed  thus ;] — ^Yet  the  said  plain-  Breach 
tiff  in  fact  saith,  that  although  after  the  making  of  the  said  indenture,  to  ^^'tof ' 

wit,  on  divers  days  and  times   between  the  day  of,    Ac  and  the  galage 

day  of,  Ac.  to  wit,  at,  Ac.  (venue)  aforesaid,  a  large  quantity,  to  ^  o^. 

wit, tons  of  coals,  were,  under  and  by  virtue  of  the  powers  and  au-  ^^^  °^® 

thorities  in  the  said  indenture  contained,  by  the  said  defendant  gotten,  pro- 
cured, and  brought  to  land,  from  and  under  the  said  five  several  closes, 
jneces,  or  parcels  of  land,  in  the  said  indenture  mentioned,  and  although 

(i)  See  aasignnieiit  of  breach  fbr  nonpay*  fang  down  trees,  id,  446;  fbr  stubbing  np  a 

meat  of  poor  rates,  whereby  the  lessor   was  ga^en  hedge,  Id.  497;  and  for  undenetting, 

obliged  to  pay  them,  8  Wentw.  611;  for  not  eontrary  to  oovenants  in  the  lease.  Id.  519 
xepairing  alter  notice  given.  Id.  497;  for  out- 

VoL.  n.  58 
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02»       the  current  price,  per  ton  of  coals,  at aforesaid,  to  wit,  at,  Ac.  {venue) 

'*^*™"     aforesaid,  between  the  days  and  times  last  aforesaid,  was  then  and  there 
advanced  and  raised  from  the  price  in  the  said  indenture  above  mentioned, 

to  the  sum  of 'shillings  per  ton,  yet  the  said  defendant   did  not  nor 

would,  after  the  said,  <fec.  nor  on  any  other  days  or  times  before  or  since, 
pay,  or  cause  to  be  paid  to  the  said  plaintiff,  the  said  sum  of shil- 
lings per  ton  additional  galage,  on  each  and  every  ton  of  the  said  coals  so 
2*aised  and  procured  as  aforesaid,  as  by  the  said  indenture  the  said  defend- 
ant had  then  and  there  covenanted  and  agreed  to  pay  to  the  said  plain- 
tiff, but  wholly  neglected  and  refused  so  to  do,  and  on  accoimt  thereof,  a 
large  sum  of  money,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  to  the  sum  of  £ —  of  lawful,  Ac.  became  and  was,  and  still  is, 
due  and  payable  to  the  said  plaintiff',  contrary  to  the  form  and  effect,  true 
intent  and  meaning  of  the  said  indenture,  and  of  the  said  covenant  of  the 
said  defendant  «o  made  as  aforesaid,  to  wit,  at,  Ac.  {venuey  aforesaid.  And 
so,  Ac. — [  Conclude  as  vsuaL'] 

Breach  for  And  the  said  plaintiff  in  fact  saith,  that  after  the  making  of  the  said 
up  above^  indenture,  and  during  the  continuance  of  tlie  said  term  thereby  granted, 
60  statute  and  whilst  the  said  defendant  was  so  possessed  of  the  said  demised  pre- 
acres  of   *  mises,  with  the  *appurtenauces,  to  wit,  in  each  and  every  of  the  respeo- 

trA^  to°a   ^^^®  years  of  our  Lord aiid ,  the  said  defendant  did  till,  ddve, 

covenant  plough  up,  and  couvcrt  into  tillage,  above  60  statute  acres  of  land,  to  wit, 
in  inden-  iQO  acrcs  of  land  belonging  to  the  said  premises,  other  than  a  summer-fiELl- 
whcrcby  ^^^i  ^^  ^^^^  ^^^  cvcry  of  thosc  ycars,  contrary  to  the  true  intent  and 
defendant  meaning  of  the  said  indenture,  wlicrcby,  and  according  to  the  form  and 
agreed  to  effect  of  the  said  indenture,  the  said  defendant  forfeited  and  became  liable 
t^r^^h  ^^  P^y  ^'^^  ^^^^  plaintiff  divers  penalties,  to  wit,  the  penalty  of  £5  an  acre 
aero  for  every  acre  of  the  said  lands  so  tilled,  delved,  ploughed  up,  and  con- 

ploughed  verted  into  tillage,  contrary  to  the  tnie  intent  and  meaning  of  the  said 
the  60/!^  indenture,  that  is  to  say,  at  such  of  the  first  and  next  rent  days,  which 
{k),  first  and  next  hap{>ened  after  the  said  penalties  so  became  forfeited  as 

f  *558  ]  aforesaid  ;  yet  the  said  defendant  (although  often  reqiiestcd)  hath  not  paid 
the  said  penalties  or  forfeitures,  or  any  or  either  of  them,  to  the  said  plain- 
tiff at  the  rent  days,  and  in  manner  aforesaid,  or  otherwise  howsoever,  bat 
hath  hitherto  wholly  refused  and  neglected  so  to  do,  and  therein  failed  and 
made  default,  contrary,  Ac.  to  wit,  at,  Ac.  (venue). 

Breach  for  And  the  said  plaintiff  farther  saith,  that  the  said  defendant  (although 
In^  premi-  ^^^^  requested,  Ac.)  did  not  nor  would,  from  time  to  time  and  at  aU 
8^  in  ono'  times,  after  the  said  assignment  so  made  to  him  as  aforesaid,  and  during 
^f  tbo  the  said  term  by  the  said  indenture  granted,  insure,  or  cause  or  procure  to 
Wtstmin-'^  be  insured,  and  kept  insured,  in  the  name  of  the  said  plaintiff,  at  any  of 
htcv  firo  the  offices  for  insurance  against  fire,  in  London  or  Westminster,  all  and 
oihees,  singular  the  said  messuages  or  tenements,  and  premises,  by  the  said  in- 
k^'or*       denture  demised,  with  the  appurtenances,  from  and  against  loss  or  darages 

damage, 

by  defend-      (k)  See  3  B.  &  A.  692,  and  that  this  reser-  cient  insurance  office  within  the  cities  of  Lon- 

ant  or  any  yation  is  stipulated  damages,  and  not  a  pen-  don  or  Westminster,"  is  sufficiently  certain, 

other  per-    alty,  see  id.— 3  Younge  &  Jerv.  208.  8  Campb.     134.    See  5  B.  &  Aid.     1,  as  to 

Bon  (/).            (/)  A  covenant  by  lessee  to  insure,  and  keep  this  covenant  running  with  the  land, 
insurctl,  to  a  certain  amount,  "  in  some  suffi- 
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by  fire,  to  the  amoimt  and  in  the  manner  specified  in  the  said  indenture       ^^ 
in  that  behalf,  and  according  to  the  form  and  eflFect  thereof,  but  wholly    "*"■• 
neglected  and  refused  so  to  do,  and  therein  failed  and  made  default ;  and, 
on  the  contrary  thereof,  the  said  plaintiff  in  fact  saith,  that  the  said  mes- 
suage or  tenements,  and  premises,  with  the  appurtenances,  'after  the  said  [  *559  ] 
assignment  so  made  to  the  said  defendant,  and  during  the  said  term  by 
the  said  indenture  granted,  to  wit,  on,  &c.  and  from  thence  until  the  day 
of  suing  forth  the  original  writ  of  the  said  plaintiff  against  the  said  de- 
fendant, were  and  continued  to  be,  wholly  uninsured  from  and  against  loss 
or  damage  by  fire,  by  the  said  defendant,  or  by  any  other  person  or  per- 
Bons  whomsoever,  under  and  by  virtue  of  the  said  covenant  of  the  said 
K  F.,  Ac.  by  them  in  that  behalf  made  for  themselves  and  their  assigns, 
with  the  said  plaintiff  as  aforesaid,  contrary  to  the  form  and  effect  of  the 
said  indenture,  and  of  the  said  last-mentioned  covenant  in  that  behalf,  to 
wit,  at,  &c.  (venue}  aforesaid. 

That  before  and  at  the  time  of  making  the  said  indenture,  certain  ar-  Breach  by 
rears  of  rent,  viz.  £8,-  of  quit-rent,  for  five  years,  for  certain  part  of  the  ^^^^ 
said  premises,  were  in  arrear  to  the  lord  of  the  manor,  &c..  and  certain  ^^^ 
other  charges  and  incumbrances  for  suits  of  court  and  acquittances,  &&.  jh&t  <x)n. 
amounting  altogether  to  ^3,  at  the  time  of  making  the  said  indenture,  ^>7  to, 
were  due  and  in  arrear  to  the  said  lord,  Ac.  which  he  the  said  plaintiff  tainc^rt- 
afkerwards,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  was  compelled  to  rent  waa 
pay,  in  order  to  save  his  goo(^  from  being  distrained  upon,  and  did  pay  <*^«  (»») 
the  same  to  Ihe  said  IcM'd,  &c.  who,  at  the  time  of  making  the  said  in- 
'denture,  and  of  such   payment,  and  lawful  right,  &c,  and  claimed  the 
ame. 

For  that  whereas  heretofore,  to  wit,  on,  Ac.  {date  of  lease)  at,  Ac.  By  lessee 
(venue)  by  a  certain  indenture  then  and  there  made  between  the  said  de-  ^^^f^j^ 
fendants,  of  the  one  part,  and  the  said  plaintiff,  of  the  other  part,  which  quiet  eu- 
aaid  indenture,  sealed  with  the  seal  of  the  said  defendants,  the  said  plaintiff  jojment 
now  brings  into  court  here,  the  date  whereof  is  the  day  and  year  afore-  J^^^^^j 
said,  the  said  defendants,  Ac.  did  demise,  lease  and  to  farm  let,  unto  the  b.  as 
said  plaintiff,  a  certain  messuage  and  premises  therein  more  particularly  ground 
mentioned,  to  have  and  to  hold  the  same  [here  set  out  habendum  et  red-  ^^^^ 
dendumj  as  ante^  550,  and  according  to  the  terms  of  the  lease^  and  then  on  plain- 
set  out  covenani  for  quiet  enjoyment^  which  may  he  as  follows :]  and  the  tiff^s 
laid  defendants,  by  the  said  indenture,  did  covenant,  promise,  and  agree,  *^*^*^  ^"^ 
to  and    with  the  said  plaintiff,   that  he  the   said  plaintiff  paying,    Ac. 
and  observing,  Ac.  (as  in  covenant)  all  and  singular  the  covenants  and 
agreements  therein  contained,  which  on  his  and  their  parts  were  or  ought 
to  be  )>aid,  done,  observed  and  performed,  and  according  to  the  true  iTi- 
tKit  and  meaning  of  the  said  indenture,  should  and  might  peaceably  and 
quietly   have,  hold,  occupy,  possess,  and   enjoy  the  said  messuage  and 

(a)  This  18  ft  goodbreaoh.    Seed  East,  491,  by  plaintiff  was  obliged  to  pay  it,  to  preTcnt 

Ac;  2  B.  &  P.   13;  1  Saond.  50;  4  Taunt,  a  distress.    5  Wentw.  Cd. 
S29.    See   other  assignments  of  breaches  of         (n)  See  form,  5  Wentw.   03.    As  to  this 

eaTCDant  for  quiet  enjoyment,  6  Wentw.  53,  breach,  and  when  action  lies,  see  2  &iund. 

62,60,680.    Post,  next  ibrmft>r  suffering  the  Bepi  by  Patteson  &  WOliams,  index  *'Xea«e.** 
pmd  landlord*s  rent  to  be  in  arrear,  where*  -rC 
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o*       premises  thereby  demised,  with  the  appurtenances  thereto  belonging,  for 
"^■"'    and  during  the  said  term  of  seven  years,  wanting  three    days,  thereby 
granted,  without  the  let,  suit,  trouble,  denial,  interruption,  or  molestation, 
of  them  the  said  defendants,  their  executors,  administrators,  or  assigns,  or 
any  other  person  or  persons,  lawfully  claiming,  or  to  claim,  by,  from,  or 
under,  or  in  trust  for  them,  or  any  or  either  of  them,  or  by  or  through 
their  or  either  of  their  acts,  means,  defaults,  or  procurements,  as  by  the 
sliid  indenture,  reference  being  thereunto  had,  wiU,  amongst  other  things, 
more  fully  appeal*,  by  virtue  of  which  said  indenture  the  said  plaintiff, 
y.      -    afterwards,  to  wit,  on,  &c.  at,  &c.  entered  into  the  said  demised  preraises, 
ic88^        with  the  appurtenances,  and  became  and  was  possessed  thereof  for  the 
said  term,  so  to  hini  thereof  granted  as  aforesaid ;  and  although  the  said 
Averment   plaintiff  hath  always,  from  the  time  of  the  making  of  the  said  indenture, 
mim^^of"   hitherto  observed,  performed,  fulfilled,  and  kept  all  and  singular  the  said 
covenants    Covenants  and  agreements  in  the  said  indenture  contained,  which  on  his 
by  plain-    part  wcro  or  ought  to  be  paid,  done,  observed,  and  performed,  according 
Breach  b    *^  *'^®  ^^^®  inccnt  and  meaning  of  the  said  indenture,  to  wit,  at,  &c.  (ye- 
defend-       nue")  aforesaid, yet  protesting  that  the  said  defendants  havenot  performed, 
anta.  fulfilled,  or  kept  any  thing  in  the  said  indenture  contained,  on  their  part 

and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor 
and  effect,  true  intent  and  meaning  of  the  said  indenture,  the  said  plaintiff 
in  fact  saith,  that  the  said  defendants  did  not  nor  would  suffer  or  permit 
the  said  plaintiff,  for  and  during  the  continuance  of  the  said  term  of  the 
said   indenture   granted,  peaceably   and  (quietly,  to  have,  hold,  occupy, 
possess,  and  enjoy,  the  said  messuage,  and  premises  by  the  said  indenture 
demised,  with  the  appurtenances,  without  the  let,  suit,  trouble,  denial,  in- 
terruption, or  molestation  of  the  said  defendants,  their  heirs,  administrar 
tors,  or  assigns  or  any  other  person  or  persons,  lawfully  claiming,  or  to 
claim,  by,  from,  or  under,  or  in  trust  for  them,  or  any  or  either  of  them, 
or  by  or  through  their  or  either  of  their  acts,  means,  defaults,  or  procure- 
ment, according  to  the  form  and  effect  of  the  said  covenant  of  the  said 
defendants,  in  the  said  indenture  in  that  behalf  made  as  aforesaid,  but  on 
the  contrary  thereof,  the  said  plaintiff  in  fact  saith,  that  after  the  making 
rajJd^^w     ^^  *h®  ^^^  indenture,  and  during  the  continuance  of  the  said  demise,  and 
ground-      whilst  he  the  said  plaintiff  was  possessed  of  the  said  demised  premises,  to 
landlord     wit,  on,  <fec:  (day  of  distress  or  about  it)  at,  Ac.  (^venue)  a  certain  dis- 
tiffs^*"^    tress  was  made  by  and  on  the  behalf  of  a  certain  person,  to  wit,  one  T. 
goois.        B.  on  certain  goods  and  chattels  of  the  said  plaintiff,  in  and  upon  the  said 
messuage  and  premises,  for  a  certain  sum  of  money,  to  wit,  at,  &c.  then 
due  and  owing  from  the  said  defendants  to  the  said  T.  B.  for  and  in  re- 
spect of  certain  rent  before  that  time  due  and  in  arrear  from  the  said  de- 
fendants, to  the  said  T.  B.  as  the   ground-landlord  of  the  said  demised 
messuage  or  premises,  with  the  appurtenances,  and  by  means  of  the  pre- 
mises he  the  said  plaintiff  was  not  only  put  to,  and  suffered  great  trouble 
and  inconvenience,  but  was  forced  and  obliged  to,  and  did  necessarily 
pay  the  said  sum  of  £ — ,  together  with  the  charges  of  the  said  distress, 
in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — , 
and  was  and  is  by  means  of  the  premises  greatly  injured  and  damnified  in 
the  occupation,  possession,  and  enjoyment  of  the  said  messuage  and  pro- 
mises,  contrary  to  the  form  and  effect  of  the  said  indenture,  and  of  the 
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said  covenant  in  that  behalf  bo  made  as  aforesaid ;  and  so,  Ac. — [  Con-    ^J^'^ 
dude  as  usual,  as  ante,  419.] 

Breaches  of  different'  covenants  between  lessor  and  lessee,  4^.  may 
readily  be  framed,  accordit^  to  the  particular  circumstances  of  each  case,  Breaches 
and  in  general  may  be  in  the  negative  of  the  words  of  the  coverumt,  see  8  in  genernL 
r.  jR.  307,  and  ante,  452,  note,  voL  i.  Chapter  on  Declarations. — The 
above  precedents  may  therefore,  in  this  respect,  suffice, — BtU  as  difficulties 
frequently  occur  in  stating  the  different  titles  of  plaintiff  ^s  in  covenant, 
the  following  forms  are  given,  and  which  are  arranged  nearly  accordifig 
to  the  plan  in  2  Blackstone^s  Commentaries,  respecting  real  estates. 


*TITLE  PLEADED  (o).  [  #560  J 

I.   ESTATE  AND  QUANTITT  OP   INTEREST   (/?). 

For  that  whereas  one  G.  H.  before  and  at  the  time  of  the  making  of    mtath 
the  indenture  hereinafter  mentioned,  was  seized  {jq)  in  demesne  (r)  as  q^^^J^ 
<tf  fee  (5),  of  And  in  the  tenements  and  premises,  with  the  appurtenances   ov  inter- 
hereinafter  mentioned  to  have  been  demised,  to  wit,  at,  &c.  (venue)      ™^* 
And,  being  so  seised  heretofore,  to  wit,  on,  &c.  at,  {venue)  by  a  certain  Indaoe- 
indenture  then  and  there  made  between  the  said  G.  H.  of  the  one  part,  J°®^*  *^** 
and  the  said  defendant  of  the  other  part,  one  part,  Ac. — [Here  set  out  the  ^^i  2^ 
profert,  and  all  necessary  parts  *of  the  lease,  as  ante,  649 ;  a*  to  the  fee  simple 
statement  of  the  conveyance^  Sf'C.  by  virtue  of  which  the  plaintiff  claims,  jLj^^Se- 
Hepost,  573.     If  the  seisin  be  stated  03  a  consequence  of  a  conveyance,  ditamenta. 
Ifc.  the  statement  is  as  follows : — ^''Whereupon  and  whereby  the  said  [  *661  ] 
plaintiff  then  and  there  became,  and  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  seised  in  his  demesne  as  of  fee,  of  and  in  the  said  tene- 
ments and  premises  with  the  appurtenances,  and  being  so  seised,"  &c.] — 
[Then  proceed  to  state  the  ustuil  averments  of  performance  of  covenant 
iif  plaintiff,  and  defendants  breach.] 

For  that  whereas  the  said  A.  6.  and  G.  his  wife,  before  and  at  the  S^sin  in 
time  of  making  of  the  indenture  hereinafter  mentioned  were  seised  in  ^\J^ 

band  and 

(0)  As  to  when  an  indnoement  of  plaintiff's  Com.  106;  Co.  Lit  17  a.  b.  n.  1;  Com.  IMg.  wife,  in 

interest  is  neoeesary  and  travenable,  see  4  J.  Pleader,  985;  2  Wils.  224.    They  seem  also  im-  right  of 

&  Moore,  803;  1  Saond.  883,  n.  2;  1  Stra.  proper  in  pleading  a  roTersion  on  an  estate  of  the  iritd 

J8D;  7  T.  R.  688;  Com.  Dig.  Pleader,  C.  86;  freehold.    Co.  Lit.  17  b.  n.  4;  Plowd.  191  a.  (i>. 

CQb.  on  Debt,  410;  Dyer,  865.  Seisin  of  an  advowson,  &o.   ''as  of  fee  and 

(p)  As  to  this  division,  see  2  Bla.  Com.  108.  right,'*  1  East,  488;  Thomp.  Ent  208;  Seisiu 

iq)  As  to  the  words,  **  seised,"  or  "  pos-  by  disseisin,  1  Saund.  55. 
mmtd,"  see  Com.  Dig.  Pleader,  C.  85.  86,  87;         (f )  As  to  the  words  «*  as  of  fee,"  see  Co. 

Co.  Lit  17  a;  Carth.  9;  2  Chit.  Rep.   814.  Lit  17.  b;  4  Bing.  688,  a  C.    In  a  writ  of 

After  Terdiet  the  averment  of  tcistn  without  right,  also  say,  "and  right,"  5  East,  872;  2 

■bowing  of  what  estate,  will  be  aided.    4  Bing.  B.  &  P.  570. 
646;  1  Bing.  688,  H.  C.  (0   DougL   829;  1  Sannd.  258,  n.  4;  9 

(r)  2   Bla.  Com.   106,  106;  Heath's  Max.  Sannd.  285,  n.  269,  288,  n.   1;  Hob.  1»  2 

145     If  the  estate  be  incorporeal,  the  words  Heath's  Max.  146. 
**  in  his  demesne,"  are  to  be  omitted,  2  BUu 
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A.^^Qinx-  *^®*^'  domesne  as  of  fee  (u),  in  right  of  the  said  C.  of  and  in  the  tono- 
TiiT  OF  ii^Giits  and  premises,  with  the  appartcnances  hereinafter  mentioned  to  have 
IH1EEB9T.  been  demised,  to  wit,  at,  &c.  {venue)  and  being  so  seised,  Ac. — [Here 
state  the  lease  by  husband  and  tat/e,  and  the  covenants^  the  lesee's  etUry^ 
and  the  plaintiff^  s  derivative  title  ^  SfC.  If  the  seisin  in  the  fee  in  right  of 
the  toife  be  stated  as  a  consequence  of  a  conveyance^  Src*  the  statement  is 
a^  follows : — ^*^ Whereupon  and  whereby  the  said  A.  B.  and  C.  his  wife, 
then  and  there  became,  and  were,  and  from  thence  hitherto  have  been, 
and  still  are,  seised  in  their  demesne  as  of  fee,  in  right  of  the  said  C.  (w) 
of  and  in  the  said  tenements,  with  the  appurtenances,  and  being  so  seis- 
ed," &c.] — [  Then  proceed  to  state  the  usual  performance  of  covenants  bp 
plaintiff y  and  the  defendant's  breach.] 

r  *562  1 

Seisin  in         *For  that  whereas  one  E.  P.  before  and  at  the  time  of  the  making  of  the 

tail  (x)  indenture  hereinafter  mentioned,  was  seised  in  his  demensne  as  of  fee  tail, 
(or,  if  in  special  entail,  add,  "  that  is  to  say,  to  him  and  the  heirs  lawfully 
issuing  of  the  body  of  him  the  said  E.  P.  on  the  body  of to  be  be- 
gotten,") {or,  "of  the  bodies  of  the  said  E.  P.  and  of ,"  Ac.)  of 

and  in  the  tenements  with  the  appurtenances  hereinafter  mentioned  to 
have  been  demised,  to  wit,  at,  &c.  {voiue)  aiid  being  so  seised,  Ac. — 
[Here  set  forth  the  lease,  SfC.  and  plaintiff's  derivative  title,  SfC. — If  the 
seisin  in  tail  be  stated  as  a  consequence  of  a  conveyance,  ^c,  the  state- 
ment is  as  follows : — "Whereupon  and  whereby  the  said  E.  P.  then  and 
there  became,  and  was,  and  from  thence  hitherto  hath  been,  and  still  is 
seised  in  his  demesne  as  of  fee  tail  of  and  in  the  said  tenements,  with  the 
appurtenances."] — [Then  proceed  to  state  the  usual  averments  qjf  perform- 
ance of  covenant  by  plaintiff,  and  the  defendant's  breach.] 

^^  1^'  Por  that  whereas  one  E.  P.  before  and  at  the  time  of  making  of  the 
^  *  indenture  hereinafter  mentioned,  was  seised  (z)  in  his  demesne  as  of  free- 
hold, for  the  term  of  his  natural  life,  {or,  "for  the  term  of  the  naturd 

r  *663  1  ^^^^  ^^  ^'  H.")  of  and  *in  the  tenements,  with  the  appurtenances  herein- 
after mentioned  to  have  been  demised,  to  wit,  Ac.  and  being  so  seised, 
Ac. — [Here  set  forth  the  lease,  Sfc.  If  the  sesinfor  life  be  stated  as  a 
consequence  of  a  conveyance,  SfC.  the  statement  is  as  follows : — ^'^ Where- 


(u)  As  to  these  words,  see  ante,  560,  notes. 

{to)  If  this  consequence  be  misstated,  the 
declaration,  &c.  will  be  bad  on  special  do- 
murrer,  Doug.  8-9.  8ed  Qiuere  vide  Plowd. 
191a, 

(z)  1  Sannd.  265;  2  Rich.  C.  P.  860.  In 
a  declaration,  when  the  title  is  stated  as  ia- 
dncement,  the  oommeneement  of  the  estate 
tail  need  not  in  general  be  stated,  thongh  it  is 
otherwise  in  a  plea.  Com.  Dig.  Pleader,  £.19, 
C.  85.  In  plea^ii^  seisin  of  an  estate  bj  gift 
to  husband  and  wife,  and  to  the  heirs  of  the 
body  of  the  wift  by  the  husband  begotten,  as 
the  wife  has  an  estate  in  special  tail,  and  the 
husband  only  an  estate  for  li&,  it  should  be 
alleged,  "  tliat  the  husband  and  wife  were  seised 
together,  and  to  the  heirs  of  the  body  of  the 
wife  in  her  right,'*  and  not  that  they  were 
seised  of  the  Arediold,  or  firee  tail.  Co.  Lit 
26  a,  n.  1.    It  is  not  necessary  to  aver  the  con- 


tinuance of  the  life  of  the  tenant  in  tail,  or  of 
the  estate  tail    1  Saund.  285  b,  n.  8. 

(y)  See  the  form,  1  Saund.  281 ;  Com.  Pig. 
Pleader,  C.  85;  Cb.  Lit  42  a.  Under  a  will, 
see  8  M.  &  S.  882;  Seisin  in  fee  of  lessor  and 
tenant  for  life,  the  latter  demising,  see  1  T.  R. 
98;  6  Co.  14  b.  In  a  declaration,  when  the 
title  is  stated  merely  as  inducement,  it  is  not 
necessary  to  show  the  commencement  of  the  es- 
tate for  life,  but  it  is  otherwise  in  a  plea.  Com. 
IMg.  Pleader,  C.  85,  K.  19.  1  Saund.  187,  n. 
1;  8T.  R.  488.  Unless  the  ctttui  que  vitU 
a  party  to  the  action,  or  no  title  be  derived 
nndor  him,  it  must  be  averred  that  he  was 
living  at  tlte  time  the  cause  of  action  acoruci, 
as  to  which  averment,  see  1  Saund.  236,  n.  8, 
2  Bla.  Com.  120.  In  pleading  a  lease  for  life, 
which  passes  by  livery  and  seisin,  no  entiy  of 
the  lease  should  be  stated,  11  Co.  62  bu 
.    iz)  See  aate,  660.  note  {q). 
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apoD  and  whereby  the  said  E.  F.  then  and<^there  became,  and  was  and 
firom  thence  hitherto  hath  been,  and  still  is,  seised  in  his. demesne  as  of  ^^y  w"' 
freehold,  for  the  term  of  his  natural  life  of  and  in,"  &c.] — [  Then  proceed  ikteiubt. 
losMe  usual  avermenis  of  performance  of  covenants  by  plaintiff y  and  the 
iefendanCs  breach  of  covenant.'] 

For  that  whereas  one  E.  P.  before  and  at  the  time  of  the  making  of  J^'^^^^SL- 
the  indenture  hereinafter  mentioned,  was  seised  of  the  tenements  herein-  ofby  A^ 
after  mentioned  to  have  been  demised,  in  his  demesne  as  of  freehold,  for  cr  (a), 
the  term  of  his  life,  as  tenant  thereof,  by  the  law  af  England,  to  wit,  at, 
kt.  (vemi£)  and  being  so  seised,  &c. — \_If  the  seisin  be  stated  as.  a  deri- 
vative title y  state  the  marriage,  birth  of  a  child,  death  of  the  wife, 
as  in  2  Rich.  C.  P.  350.1 — ^"  Whereupon  and  whereby  the  said  E.  F. 
then  and  there  became  and  was,  'V^and  firom  thence  hitherto  hath  been  r  ^1^534  1 
and  still  is,  seised  in  his  demesne  as  of  freehold,  of  and  in  the  said  tene- 
ments, with  the  appurtenances,  for  the  term  of  his  life,  as  tenant  thereof, 
by  the  law  of  England  to  wit,  at,"  &c.  {venue). — \_See  the  precedent,  2 
Rich,  a  P.  350.J 

For  that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of  By  assign- 
the  indenture  of  demise  hereinafter  mentioned,  was  lawfully  possessed  (c)  ^^^^i^ki 
of  the  tenements  and  premises,  with  the  appurtenances,  hereinafter  men-  a  termor, 
tiooed  to  have  been  demised  to  the  said  defendant,  (that  is  to  say)  for  the  against 

residue  and  remainder  of  a  certain  term  of  years,  to  wit,  of years,  J^^il^'i 

ooiDmeuciiig  firom,  &c.  (d)  to  come  and  unexpired  therein,  to  wit,  "^^at,  l    ^      J 


(a)  See  2  Bla.  Com.  126;  SB.  &  P.  G52, 
'8.  Fur  forms,  see  2  Rich.  C.  P.  850;  1  East, 
218;  1  &iand.  250,  256.  East  Ent  580.  b. 
la  a  declaration,  irfaen  the  title  is  stated 
m  an  imliioemenl^  the  above  form  wiU  suffice, 
bat  in  a  plea  it  is  in  general  necessary  to  show 
tfae  eominencement  of  the  title,  as  in  some  of 
tiK  pmedents  referred  to.  As  to  {heading  tenancy 
hf  dower,  see  2  Saund.  428,  806  b,  n.  18;  8 
&st,  276;  Vin.  Ab.  Dower,  M.  a.  pL  25,  &o. 
Free  Bench ;  6  East,  278. 

{b)  When  the  action  is  at  the  suit  of  the 
WBgnee  of  tlie  lessor  who  was  a  termor,  or  by 
tbe  executor  of  such  lessor  for  rent  due  after 
his  death,  it  is  necessary,  in  order  to  show  the 
pUntiff 'a  right  of  action,  to  state  the  IcssoT's 
tifle  as  above,  and  the  assignee  most  set  forth 
t&  the  mesne  assignments  of  the  term  down  to 
timaelf,  though  we  have  seen  it  is  otherwise  in 
a  declaration  against  the  assignee,  of  a  term, 
1  Saond.  11  J,  n.  1;  Ante,  552,  note;  Clift. 
121,  2.  But  it  seems  unnecessary  to  show 
ttit  Uie  asiii^nments  were  by  deed  or  signed, 
1  Sian  1.  2^4,  n.  8,  276,  n.  1,  &  2.  Sed 
Qu&re  if  this  rule  does  not  apply  only  to  dec- 
hration}3  by  or  agninst  the  assignee  of  the 
kme,  wlio  might  at  common  law  assign  by 
parol,  9(?e  tJ. ;  and  it  is  certainly  usual  to  show 
the  alignment  was  by  deed.  This  concise 
lacde  of  stiting  the  interest  is  sufficient  when 
t^  title  is  plended  as  inducement,  Com.  Dig. 
Pleader,  E.  10,  C.  86;  Co.  Lit  17  a.  As  to 
pleading  posseseion  of  a  term  in  right  of  a 


wife,  see  Plowd.  191  a.  Sed  vide  Dougl.  829. 
Ante,  659 

(c)  JTheword  **  Tpoaaesaed,*'  and  not  "  inter* 
estxxl,'*  most  be  adopted,  1  Show.  106;  1 
Saund.  251,  n.  1.  106;  2  Saund.  176,  n.  6; 
unless  when  the  term  is  in  reversion ,  1  Saund. 
251,  li.  1;  2  Saund.  176,  n.  5;  in  which  case 
the  interest  is  to  be  desoribed  as  poet,  568,  n. 
(A). 

{d)  This  is  a  material  averment,  and  is 
traversable,  1  B.  &  B.  581;  4  J.  B.  Moore, 
808;  and  it  should  seem  the  declaration  is  not 
sufficient  without  it.  Id.  Com.  Dig.  Pleader, 
C.  48;  D^er,  865  b. 

Sometimes  the  precedents  merely  state, 
"  th€U  is  to  say,  for  the  residue  *of  a  certain 

term  of  years,  whereof years  and  up^ 

wards  were  then  to  come  and  unexpired;** 
inserting  a  number  of  years  sufficient  to  show 
that  the  reversion  was  in  the  lessor,  and  this 
mode  seems  sufficient,  the  lessor's  title  being 
merely  inducement 

Where  the  plaintiff,  in  the  first  and  third 
counts  alleged,  that  at  the  time  of  tlie  making 
of  the  agreement,  he  was  possessed  of  a  house 
for  a  certain  term  of  years,  to  expire  on  the 
25th  day  of  December,  1856,  and  in  the  secorfd 
count  alleged  that  he  was  entitled  to  the  term 
under  and  by  virtue  of  a  certain  contract ; 
proof  that  he  was  possessed  of  a  term  of 
twelve  years  only,  and  that  there  was  no  con- 
tract under  which  he  was  at  that  time  entitled 
to  an  extension  of  the  term,  held  a  fiital  varU 
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BSTAtB  4c^  {venue)  and  being  so  possessed  thereof,  he  the  said  E.  P.  on,  Ac 
^THT  of"  *^*j  ^^-  (v^^^^)  aforesaid,  by  a  certain  indenture,  Ac. — [Here  state  iit 
iNTBBBBT.  Uose^  OT  indenture  and  covenants^  as  ante,  549 ;  then  state  the  erUry  by 
the  lessee,  as  ante,  551 ;  and  after  this,  state  tJie  mode  in  which  plaintiff 
became  assignee,  which,  if  by  a  deed-poll,  will  be  as  post,  576 — if  by 
surrender,  as  post,  575 — if  by  bargain  and  sale  enrolled,  as  post,  676 — 
if  by  lease  and  release,  as  post,  578 — and  by  other  means,  post,  578  to 
592 ;  then  state  the  possession  of  the  residue  of  the  term,  in  consequence 
of  the  assignment,  &*c,  as  follows:"]  "  Whereupon  and  whereby  the  said 
plaintiff  became  and  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
possessed  of  the  said  tenements  with  the  appurtenances,  for  the  residue 
and  remainder  of  the  said  term  therein,  then  to  cpme  and  unexpired,  to 
wit,  at,  &c.  {venue^  aforesaid." — f  Then  state  the  usual  averment  of  per- 
formance jof  covenants  by  plaintiff,  and  non-performance  by  defendant.] 


By  execn. 
tor  of  les- 
sor, being 
a  termor, 
against 
lessee,  for 
a  breach 
of  cove- 
nant after 
testator's 
death  {e). 


For  that  whereas  the  said  E.  F.  in  his  life-time,  since  deceased,  before 
and  at  the  time  of  the  making  of  the  indenture  of  demise  hereinafter 
mentioned,  was  lawfully  possessed  (/)  of  the  tenements,  with  the  appur- 
tenances, hereinafter  mentioned  to  have  been  demised  to  the  said  defend- 
ant, that  is  to  say,  for  the  residue  and  remainder  of  a  certain  term  of 

years,  commencing  from,  <&c.  to  come  and  unexpired  therein,  to  wit,  at, 
&c.  {venue)  and  being  so  possessed  thereof,  he  the  said  E.  F.  in  his  life- 
time, on,  &c.  at,  &c.  (venue)  aforesaid,  by  a  certain  indenture,  ka. — 
[Here  set  forth  the  indenture  or  lease,  as  ante,  550 ;  then  the  defendant's 
entry,  as  ante,  551 ;  and  before  the  averment  of  performance, proceed  to 
state  the  lessor* s  will,  and  death,  and  the  probate,  thus:^ — And  the  said 
defendant  being  so  possessed  of  the  said  demised  premises,  with  the  ap- 
purtenances, and  the  said  E.  P.  being  so  possessed  of  the  said  reversion, 
as  aforesaid,  afterwards,  and  during  the  said  term  by  the  said  indenture 
granted,  to  wit,  on,  <fec.  {day  of  death  or  about  it)  at,  Ac.  {venue)  the 
said  E.  F.  duly  made  and  published  his  last  will  and  testament  in  writing, 
bearing  date  a  certain  day  and  year  therein  named,  to  wit,  the  same  day 
and  year  last  aforesaid,  and  thereby,  amongst  other  things,  he  the  said  E. 
F.  then  and  there  appointed  the  said  plaintiff  executor  thereof,  and  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid, 
he  the  said  E.  F.  died  so  possessed  of  the  said  reversion,  of  and  in  the 
said  demised  premises,  with  the  appurtenanceiS,  without  revoking  or  alter- 
ing his  said  will ;  and  after  whose  death,  to  wit,  on,  Ac.  {day  of  probate, 
or  about  if)  at,  Ac.  {venue)  aforesaid,  the  raid  plaintiff  duly  proved  the 
said  last  will  and  testament,  and  took  upon  himself  the  burthen  of  the 
execution  thereof  {g),  whereby  the  said  plaintiff  as  executor  aforesaid, 
became  and  was  possessed  of  the  said  reversion  of  and  in  the  said  de- 


ance,  although  it  appeared  that  plaintiff  had 
since  become  possessed  6t  a  lease  to  expire  in 
Pecember  1866;  1  M.  &  P.  717. 

(e)  When  the  action  is  at  the  suit  of  the 
executor  or  administrator  of  a  lessor  who  was 
a  termor,  for  rent  due  cffter  his  death,  it  is 
necessary,  in  order  to  show  the  plaintiff's  right 
of  action,  to  state  the  lessor's  title  as  above. 
When  such  action  is  at  the  suit  of  an  adminis- 


trator, a  fbrm  may  be  readOy  adopted  fitm  tlM 
one  above,  stating  the  grant  of  admrnistratun. 
This  concise  mode  of  stating  the  interest  is 
sufficient  when  the  title  is  pleaded  as  induce- 
ment,  Com;  Dig.  Plead.  £.  19.  a  86;  Qo.liL 
17  a.    Ante,  564. 

(/)  As  to  these  words,  ante,  664»  n. 

(jf)  See  as  to  the  necessity  of  statiiig  pro- 
bate, 2  Stra.  716. 


TITLE  PLBADED.  ^65a 

mued  premiscB,  with  the  appurtenances,  ta  wit,  at,  Ac,  (venue)  aforesaid.    »tatb 
And  although,  ifec — [  Conclvde^  stating  performance  of  covenants  by  the  ^^^-^^ 
tettalor  in  his  lifetime  j  and  by  plaintiff  (tfler  his  deathyandthe  defendant's  interest. 
breach  of  covenant  as  in  other  casesJ] 

For  that  whereas,  before  and  at  the  time  of  making  the  indenture  here-  By  execu- 
inafter  mentioned,  to  wit,  on,  Ac.  at.  Ac.  (venue)  one  E.  F.  demised  the  gor^tenant 
teoefflents,  with  the  appurtenances,  hereinafter  mentioned,  to  the  said  G.  from  year 
H.  deceased,  his  executors,  administrators  and  assigns,  To  hold  the  same  Jo  year, 
to  the  said  G.  H.  his  executors,  administrators,  and  assigns,  from,  Ac.  for  q^cov^^ 
one  year  thence  next  ensuing,  and  fully  to  be  complete  and  ended';  and  nant  in  a 
80  from  year  to  year,  for  so  long  time  as  the  said  E.  P.  and  G*.  H.  should  i«wc  ^^ 
respectively  please  ;  by  virtue  of  which  said  demise,  the  said  G.  H.  en-  gj^tedTby 
tered  into  the  said  tenements,  with  the  appurtenances,  so  to  him  demised  him  (A). 
as  aforesaid,  and  beccune  and  was  possessed  thereof,  and  being  so  pos- 
sessed thereof,  heretofore,  and  during  the  continuance  of  the  said  demise 
to  wit,  on,  Ac.  at,  Ac.  (venue)  by  a  certain  indenture  then  and   there 
made  between  the  ^aid  G.  H.  of  the  one  part,  and  the  said  defendant  of 
the  other  part,  the  counterpart,  Ac. — [here  state  the  lease  to  the  defend^ 
(oU,  xckich  was  for  twenty-one  years — the  covenants-'^eference  to  the  lease 
-^tUry  of  the  lessee — the  death  of  the  legatory  during  the  continuance 
of  th^  first  demise y  having  made  his  wili,  and  thereby  appointed  plmnliff 
exec^or — that  he  proved  the  willj  and  thereby  became  possessed  of  the  in- 
\«ft^  in  the  first  demise^  as  in  preceding  form,  mutatis  mutandis,  and 
iken  averring  the  breaches  of  covenant  during  the  continuance  of  the  first 
iemiseJ] 

Against 

[After  slating  the  indenture  or  lease  between  plaintiff  and  the  testator ^  the  execu- 
tadtlie  entry  of  the  testator ^  as  usual^  see  ante^  54.9,  Sfc.  proceed  thus:]  *or  of  a 
-•And  the  said  E,  P.  (the  testator)  continued  so  possessed  of  the  said  a  breach 
demised  premises,  for  a  long  space  of  time,  to  wit,  from  thence,  until,  Ac.  of  oove- 
[duf/  of  his  death  or  about  it)  when  the  said  B.  P.  died,  to  wit,  at,  Ac.  ^"^^ 
(tenue)  in  whose  death,  to  wit,  on  the  day  and  year  last  aforesaid,  all  the   ^  ^ 
estate  and  interest  of  the  said'E.  P.  of,  in,  and  to  the  said  demised  pre- 
fliises,  with  the  appurtenances,  came  to  and  vested  in  the  said  defendant 
as  executor  as  aforesaid,  to  wit,  at,  Ac.  (venu>e^   aforesaid,  by  reason 
Thereof  Uie  said  defendant  as  executor  as  aforesaid,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  entered  into  and  upon  all  and  singular 
fte  said  demised  premises,  with  the  appurtenances,  and  became  and  were 
possessed,  and  from  thence  hitherto  nave  been  and  still  are  possessed 
ftereof,  for  the  residue  of  the  said  term  so  to  the  said  E.  P.  thereof  grant- 
ed as  aforesaid,  to  wit,  at,  Ac.  (venue)  aforesaid. — [  Then  proceed  to  stale 
^averments  of  performance  by  plaintiff j  and  the  breach  by  the  executors  ^ 
M  in  other  cases."] 


•m.    ESTATE  AND  TIME  OF  ENJOYMENT.  [  *568  ] 

"     ESTATE 

Fot  that  whereas  one  E.  P.  before  and  at  the  time  of  the  making  of  owUI^- 

MBMT  (i). 

{k)  Thmmoedeat  wu  holden  good  on  de-     461.  Seisin  in  . 

;  2  Chit  Rep.  461;  see  also  8  Wentw.         (t)  As  to  this  division,  see  2  Bla.  Com  168. 

ToL  IL  54 
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DECLARATIONS  IN  CASE. 


EBTATK 
AXD  TIMB 
OP    ENJOY- 
MENT. 


fee  in  re- 
version 
(A). 


Interest  in 
a  term  to 
commence 
in  fuiuro 
(m). 

[  *669  ] 


Remain- 
der in  fee 
in  a  copy- 
hold (n). 


the  indenture  hereinafter  mentioned,  was  seised  in  his  demesne  (J)  as  of 
fee,  of  and  in  the  reversion  of   a  certain  messnage,  <tc.  with  the  appurte- 
nances, immediately  expectant  apon  the  death  of  G.  H.  who  was  seised 
of  the  tenements,  as  of  freehold,  as  tenant  thereof,  by  the  law  of  Eng- 
land.    And  the  said  E.  F.  being  so  seised  of  the  said  reversion  of  thi? 
said  tenements  with  the  appurtenances,  he  the  said  E.  F.  heretofore,  \q 
wit,  on,  &c.  at,  &c.  (venue)  by  his  certain  indenture  made  between,  ic 
[Here  state  the  indenture  containing'  a  demise  to  /.  K.  for  ttcenty^M 
years  y  to  commence  after  the  death  of  the  tenant  for  life;  then  state  ike 
lessee* s  interest  in  ike  lease  a^  follows ;]— By  virtue  of  which  said  d<Hnise 
the  said  J.  E.  then  and  there  became  and  was  possessed  of  the  interest 
of  the  said  term  expectant  upon  the  death  of  the  said  G.  H.     And  th^ 
said  J.  K.  being  so  poseessed  of  the  interest  in  the  said  term,  and  the  said 
E.  F.  being  so  seised  of  the  reversion  thereof  expectant  upon  the  *deAth 
of  the  said  G.  H.  he  the  said  E.  F.  afterwards,  to  wit,  on,  <fec.-*-[ffer« 
state  bargain  and  sale,  Src.  by  E,  F.  to  the  plaintiffs  and  assignment  by 
J.  K.  tfie  lessee s  to  C.  D,  the  defendant,  of  the  interest  in  the  term,  to 
commence  on  the  death  of  O.  H. :  then  state  the  death  of  G.  H.,  the  en- 
try of  C.  D.  as  tenant  J  and  the  seisin  of  the  reversion  by  A.  B.  ihe  plator 
tiffs  and  the  rent  in  arrear^  Sfc,  as  usual,  as  ante^  551.] 

[  State  the  seisin  of  the  lord,  and  that  at  a  court  baron,  Sfc.  he  graintei\ 
the  said  tenements,  with  the  appurtenances,  to  one  G.  H.  for  the  term  of 
his  life,  and  the  remainder  thereof  after  the  decease  of  the  said  G.  H.  to 
one  E.  F.  and  his  heirs  forever.  By  virtue  of  which  said  grant  he  the 
said  G.  H.  entered  into  the  said  tenemente,  with  the  appurtenances,  and 
was  seised  thereof  in  his  demesne  as  of  freehold  for  the  term  of  his  life,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  the  re- 
mainder thereof  belonging  to  the  said  E.  F.  and  his  heirs.  And  the  said 
G.  H.  being  so  seised  thereof,  and  the  remainder  thereof  belonging  to  the 
said  E.  F.  and  his  heirs  as  aforesaid,  ho  the  said  E.  F.  &c. 


BBTATi  IV.    ESTATE  AND  NUMBER  OF  OWNERS. 

AND    NUM- 

BEB  OF 

owNLEB        As  to  the  number  of  oumers,  see  2  Bla.  Com.  103, 175  to  195. — An 
(0),      estate  is  either  in  severalty,  joint-tenancy,  coparcenary,  or  in  common. 


(^)  See  the  Ibrm,  witb  notes,  1  Saund.  250, 
&c. — ^2,  B.  &  P.  674. — Attornment  of  tenan 
need  not  be  alleged,  2  Saund.  805  b.  13. — 
Doug.  288.  See  a  form  stating  a  reversion 
after  an  estate  tail,  2  Saund.  285. 

(/)  The  forms  in  Saund.  250.— Co.  Ent 
708  b.  contain  the  words  "  in  his  demesne," 
but  other  forms  omit  them.  Winch.  1108. — 
1  Saund.  106.  When  a  reversion  depends 
on  an  estate  for  years,  pleading  either  seisin  in 
demesne  as  of  fee,  or  seisin  as  of  fee,  will  be 
proper;  but  if  the  reversion  depend  on  an  es- 
tate of  freehold,  the  words  "  in  his  demesMf*' 


should  be  omitted;  Plowd.  191  a. — Co.  lAt 
17  b.  n.  1;  see  also  Com.  Dig.  Pleader,  C 
85.— Doc  Plao.  287.— 1  M.  &  P.  733.- ^Aate* 
560.  n.  As  to  pleading  a  reversion  in  geneiilt 
see  1  Saund.  284,  n.  8,  4. 

(m)  As  to  theinteresse  termini  see  1  Saund. 
252,  note  1.— Ante,  564,  note.— 2  Saund.  17(S« 
note  6.— 1  Saund.  106.— Gift's  Ent.  222. 

(n)  As  to  this  fenn,  see  1  Saund.  146,  7» 
and  notes. — See  the  mode  of  pleading  a  itRi«i!fr- 
der  in  fee  of  a  freehold  estate,  2  Saund.  286. 

(o)  2  Bla.  Com.  108. 


TITLE  PLSADBD.  669 


[h  alltne  foregoing' precedents  the  estate  having  been  described  as  in    bs^atb 
tcveraUy^  it  ttnU  be  merely  necessary  here  to  give  the  form  of  plead-  ^^^' 
tup  (p)  in  the  case  of  an  estate  in  fee  in  the  husband  and  wife  in  right    owners. 
of  the  wife ^  when  the  wife  survives^  and  which  is  as  follows ;] — And  the  An  estate 
said  E.  F.  and  G.  his  wife,  being  so  seized  of  the  said  reversion  as  afore-  ^  se^'^rai- 
sald,  he  the  said  B.  F.  afterwards,  to  wit,  on,  Ac.  at,  &c  (venue^  afore-  *^* 
said,  died,  and  the  said  G.  then  and  there  survived  him,  wherenpon  and 
whereby  she  the  said  G.  then  and  there  became,  and  was,  and  still  is, 
Kfle  seijKed  of  the  said  •reversion,  with  the  appurtenances,  in  her  demesne  [  *670  ] 
as  of  fee  (jq). 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  inden-  Estate  in 
tare  hereinafter  mentioned,  E.  F.  and  G.  H.were  seized  as  joint-tenants  in  Jo"it-ten- 
iheir  demesne  as  of  fee  (r),  of  and  in  the  tenements,  with  the  appurtc-  the  death 
nances,  hereinafter  mentioned  to  have  been  demised  to  the  said  defendant,  of  one, 
and  being  so  seized-thereof  heretofore,  to  wit,  on,  Ac.  at,  Ac.  (yenue^  by  ai\<i.soie 
a  certain  indenture  then  and  there  made  between  the  said  E.  F.  and  G.  H.  Jhe Turn 
of  the  one  part,  and  the  said  defendant  of  the  other  part,  the  counterpart,  vor. 
4c. — [Here  set  out  the  lease^  as  usual^  the  reference  to  itj  and  the  /^5- 
He^sxntry^  as  ante^  549,  660, 1,  and  then  state  the  death  and  survivor- 
ikip  as  follows  :] — ^And  the  said  defendant  being  so  possessed  of  the  said 
demised  premises,  with  the  appurtenances,  for  the  said  term  so  to  him 
thereof  granted  as  aforesaid,and  the  reversion  thereof,  after  the  expiration 
of  the  said  term  belonging  to  the  said  E.F.  and  G.  H.  afterward:?,  and  in 
the  life-time  of  the  said  G.  H.  and  during  the  said  term  by  the  said  in- 
dentni'e  granted,  to  wit,  on,  &c.  at,  &c.  (venue}  the  said  E.  F.  died  so 
seized  of  the  said  reversion  of  and  in  the  said  demised  premises,  with  the 
appurtenances,  as  aforesaid,  and  the  said  G.  H.  .then  and  there  survived 
him,  whereupon  and  whereby  the  said  G.  H.  then  and  there  became  and 
was  sole  (5)  seized  of  the  said  reversion,  of  and  in  the  said  demised  pre- 
mises, with  the  appurtenances,  in  his  demesne  as  of  fee,  and  being  so  seiz- 
ed, ftc. 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  indenture  Estate  in 
hereinafter  mentioned,  B.  F.  and  G.  H.  were  seized  in  their  demense  as  ooparce- 
of  fee  (0>  of  and  in  the  tenements,  with  the  appurtenances,  hereinafter  ^^^^' 
mentioned  to  have  been  demised  to  the  said  defendants,  as  daughters  and 
co-heir  (u)  of  one  J.  E.  deceased.    And  being  so  seized  heretofore,  to 
wit.  *on,  &c.  at,  &c.  {venue)  by  a  certain  indenture  then  and  there  made,  r  ^e^-i  n 
tc. — [J^  the  estate  in  coparcenary,  be  stated  derivatively  from  the  father^  I    ^'    J 
it  is  described  as  follows :] — ^For  that  whereas,  before  and  at  the  time  of 
the  making  of  the  demise  hereinafter  mentioned,  one  J.  E.  was  seized  in 
his  demesne  as  of  fee,  of  and  in  the  tenements,  with  the  appurtenances, 
Inreinafter  mentioned  to  have  been  demised.    And  being  so  seized,  he 
the  said  J.  E.  heretofore,  to  wit,  on,>  &c.  at,  &c.  (venue)  by  a  certain  in- 

(p)  See  the  next  ibrm  as  to  sole  seisin  by  (/)  As  to  these  words,  see  ante,  660,  n. 

■nriTorshfp,  in  case  ofioint  tenancy.  (u)  In  1  Sannd.  265,  and  Winch.  1163,  the 

{q)  See  this  form,  1  sannd.  268;  and  as  to  parceners  are  described  as  co-heirs;  but  ao« 

Ae  allegatioii  of  sole  seisin  in  general,  2  Saond.  cording  to  Co.  Lit  168, 164  and  2  Bla.  Com. 

10,  B.  14.  187,  all  parceners  make  but  one  heir.  See  also 

[r)  As  to  these  words,  see  ante,  660,  n.  Bob.  Qar.  114. 


'•)  Bee  the  last  note,  and  2  Sound.  10,  n. 
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TPE  TITLE,  lease,  set,  and  to  farm  let  (6)  unto  the  said  plaintiff,  his  executors,  admin- 
AND  HOW  ^strators,  and  assigns,  a  certain  messuage  or  dwelling-house,  &c.  situate, 
A  QUIRED.  ^^  (except  as  in  the  said  indenture  is  excepted.)     To  have  and  to  hold 
the  said  messuage  or  dwelling-house,  &c.  with  the  appurtenances,  (except 
as  aforesaid)  unto  the  said  plaintiff,  his  executors,  administrators,  and  as- 
signs, from  the day  of ,  then  last  past,  to  the  fiill  end  and  term 

of years  thence  next  ensuing,  and  Mly  to  be  complete  and  ended, 

[^here  set  out  any  parts  of  Vie  lease  that  may  be  applicable  to  the  casCy 
and  see  the  form  and  notes^  ante^  449,  650]  as  by  the  said  indenture,  re- 
ference being  thereunto  had,  will  (amongst  other  things)  more  fully  and 
r  #575  1  at  large  appear.  By  *virtue  of  which  said  demise,  the  said  plaintiff  after- 
wards,  to  wit,  on,  Ac.  entered  (c)  into  and  upon  all  and  singular  the  said 
demised  premises,  with  the  appurtenances,  and  became^and  was  possessed 
thereof  for  the  said  term,  so  to  him  thereof  granted  as  aforesaid ;  and  be- 
ing so  possessed,  &c. 


Assign- 
ment of  a 
term  to 
the  plain- 
tiff (d). 


Surrender 
of  a  lease 
hold  inter- 
est («). 


By  virtue  of  which  said  demise,  he  the  said  E.  P.  afterwards,  to  wit, 
on,  &c.  aforesaid,  entered  into  and  upon  all  and  singular  the  said  demised 
tenements,  with  the  appurtenances,  and  became  and  was  possessed  there- 
of for  the  said  term  so  to  him  thereof  granted  as  aforesaid.  And  the  said 
E.  F.  being  so  possessed  thereof,  he  the  said  E.  P.  afterwards,  to  wit,  on, 
&c.  at,  &Q,  {venue^  aforesaid,  by  his  certain  deed-poll  indorsed  on  the 
said  indenture,  ana  duly  signed  by  him  and  sealed  with  his  seal,  and 
which  the  said  plaintiff  now  brings  here,  into  court,  the  date  whereof  is 
the  day  and  year  last  aforesaid,  he  the  said  E.  P.  for  the  considerations 
therein  mentioned,  did  bargain,  sell,  assign,  transfer,  and  set  over,  unto 
the  said  plaintiff,  his  executors,  administrators,  and  assigns,  \_Aere  set  out 
the  operative  words  of  the  d^ed  of  assignment^  as  by  the  said  deed-poll, 
reference  being  thereunto  had,  will  more  fully  appear.  By  virtue  of 
which  said  deed-poll,  the  said  plaintiff  afterwards,  to  wit,  on,  Ac.  last 
aforesaid,  at,  &c.  (venue^  aforesaid,  became  and  was,  and  from  thence 
hitherto  hath  been,  and  still  is  possessed  of  the  said  tenements,  with  the 
appurtenances,  for  the  residue  of  the  said  term  so  thereof  granted  as  afora- 
said.  And  although,  &c. — \^Aver  plaintiff  ^s  general  performance  of  the 
lease  since  the  assignment  to  him  of  the  lessee*s  interest^  and  the  defend- 
an£s  breach  of  covenant  as  in  other  cases.] 

And  the  said  E.  P.  being  so  possessed  of  the  said  demised  tenements 


i 


I 

i 

■ 

} 

t 

t 
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{b)  These  are  the  words  nsaally  adopted. 
See  1  Baund.  187.  See  ante,  549,  550,  as  to 
how  to  set  out  the  lease. 

(c)  It  is  not  necessary  to  state  the  entry, 
1  Saund.  203,  n.  1.  As  to  the  inieretse  ter- 
mini, ante,  564,  note,  568,  note  m.  Posses- 
sion of  a  term,  2  Saund.  21.     Ante,  564,  n. 

{d)  2  Bla.  Com.  826.  See  ante,  564.  In 
an  action  of  the  assignee  of  the  reversion,  or  by 
the  assignee  of  the  tenant,  he  must  state  tiie  op- 
erative part  of  the  deed  of  assignmeDt,  &c.  and 
aU  mesne  assignments  by  virtue  of  which  he  is 
entitled  to  sue;  1  Saund.  112  b.  n.  1.  284,  n. 
8.  But  it  seems  the  assignee  of  a  term  need 
not  in  a  deolaration  show  the  assignment  to 


have  been  by  deed,  or  in  writing,  nndtf  the 
Statute  29  Car.  2.  c.  8.  s.  8.  though  it  may  he 
otherwise  in  a  plea.  8  Lev.  155;  Com.  IMg. 
Plead.  2  v.  2.  And  where  the  tiUe  is  doabt 
ful,  or  the  assignments  have  been  lost,  2  Bla 
Rep.  1228,  it  is  advisable  not  to  refer  to  the 
deeds  of  assignment,  1  Saund.  234,  n.  8, 276, 
'n.  1 ,  2.  Sed  query  whether  the  rule,  as  to 
its  not  being  necessary  to  state  tlie  asaignmeat 
to  have  been  by  deed,  does  not  apply  only  to 
the  assignees  of  a  lessee,  who  might  at  ooia- 
mon  law  assign  by  parol.  See  1  Saund.  2S4. 
A  more  concise  form  may  be  adopted  tigaind 
an  assignee,  ante,  554. 

(e)   See  the  form,  1  Saund.  285;  2  SHmd. 


. 
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wifi  the  appurtenances,  as  aforesaid,  he  the  said  *E.  P.  after  the  making  ™"  "^*» 
of  the  said  indenture,  and  during  the  continuance  of  the  said' term  there-  acqotbkd. 
by  granted  to  wit,  on,  Ac.  at,  Ac.  (yenne)  aforesaid,  did  surrender  to 
the  said  Q.  H.  the  said  term  of  years  of  him  the  said  E.  F.  then  to  come 
and  unexpired,  of  and  in  the  said  demised  tenements,  with  the  appurte- 
nances, and  all  his  estate,  right,  title  and  interest,  of  and  in  the  same ; 
Trhich  said  surrender  he  the  said  6.  H.  then  and  there  accepted. 

And  the  said  E.  P.  being  so  seised,  afterwards,  to  wit,  on,  &c.  at,  &C;  Covenant 
(venne)  by  his  certain  writing  then  and- there  made  by  the  said  E.  P.  and  ^-^f 
sealed  with  his  seal,  the  date  whereof  is  a  certain  day  and  year  therein  ^,3^9  ^^j, 
named,  to  wit,  the  day  and  year  last  aforesaid,  he  the  said  E.  P.  for  and 
in  consideration  of  the  natural  love  and  aflFection  which  he  the  said  E.  P. 
bore  for  the  said  plaintifiF,  then  and  there  being  his  [cousin,]  did  covenant 
for  himself  and  his  heirs,  to  and  with  the  said  plaintifiF  and  his  heirs,  that 
he  the  said  E.  P.  and  his  heirs,  then  and  from  thenceforth  forever,  did, 
would  and  should  stand  and  be  seised  of  the  said  [or,  "  of  the  said  re- 
Tersion  of  and  in  the  said  "]  demised  tenements,  with  the  appurtenances, 
to  the  use  of  the  said  plaintifiF,  his  heirs  and  assigns,  for  ever,  whereupon 
and  whereby,  according  to  the  form  and  efiFect  of  the  said  deed  and  of 
the  said  covenant  of  the  said  E.  P.  and  by  force  of  the  Statute  for  trans- 
ing  uses  into  possession  (g*),  he  the  said  plaintifiF  then  and  there  be- 
e  and  was  seised  of  and  in  the  said  demised  tenements,  with  the  ap- 
purtenances, [or,  "  of  the  said  reversion,"]  in  his  demesne  as  of  fee.  And 
being  so  seised,  Ac. 

And  the  said  E.  P.  being  so  seised,  afterwards,  to  wit,  on,  <S:c.  at,  &c.  Baigain 
{venue^  by  a  certain  indenture  of  bargain  and  *sale  then  and  there  made  ^^^^ 
between  the  said  E.  P.  of. the  one  part,  and  one  G.  H.  of  the  other  part,  (y^). 
which  said  indenture,  sealed  with  the  seal  of  the  said  E.  P.  the  said  G.  r  #577  ] 
H.  now  brings  here  into  court  (i),  the  date  whereof  is  the  day  and  year 
aforesaid,  and  which  said  indenture  of  bargain  and  sale  was  afterwards, 
and  within  six  months  next  after  the  date  thereof,  to  wit,  on,  &c.  in  due 
manner  enrolled  in  the  High  Court  of  Chancery  of  our  lord  the  now 
king,  at  Westminster,  in  the  county  of  Middlesex,  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided  (A:),  he  the  said  E.  P.  for 


22;  2  Bla  Com.  826.  As  to  what  operates  as 
«  Borreiider  and  the  mode  of  pleading  it,  see 
1  S&and.  235,  c.  n.  9;  6  East,  86;  Com.  Dig. 
Sorxeiidcr,  N.  Though  since  the  Statute 
mgunat  frauds,  a  surrender  not  merely  by  op- 
cntiox.  of  h&w,  must  be  in  writing,  yet  in  a 
dBdaration  it  is  not  requisite  to  allege  that  it 
'WM  in  writing  though  it  may  be  necessary  in 
»  plea;  1  Saund.  276  a  notes  1  and  2;  5 
Tkimt.  ^7;  and  see  6  Bing.  629. 

(f)  As  to  this  couTeyanoe,  see  2  Bla.  Com. 
8Sdy  and  as  to  pleading  it,  2  Saund.  97  b.  c. ; 
Lotw.  1207;  Carth.  807;  8  Lev.  870. 

(^r)    See  post,  677,  n.  (0 

(k)  The  nature  of  this  conveyance  is  do- 
•rribed  in  2  Bla.  Com.  888,  and  1  Saund.  261, 
B.  2;  0ee  the  forms,  1  Saund.  261,  2.  266,  2 


Saund.  275,  297  c;  Id.  11.  The  bargain  and 
sale,  in  Outram  v,  Morewood,  8  East,  346,  waa 
pleaded  as  in  this  precedent. 

(t)  It  has  been  supposed  not  to  be  necessary 
to  make  a  profert  of  deeds,  operating  under 
the  Statute  of  Uses,  8  T.  R  673;  1  Saund. 
9,  n.  1 ;  but  the  safer  course  is  to  make  a  pro- 
fert,  and  which  seems  necessary  where  the 
party  pleading  has  a  right  to  the  possession  of 
the  deeds. 

(k)  By  27  Hen.  6  c.  16  bargains  and  sales 
shall  not  enure  to  pnps  a  freehold,  unless  the 
same  be  made  by  indenture,  sealed  and  en- 
rolle<l  within  six  months  after  the  date  thereof, 
in  one  of  the  courts  at  Westminster,  or  with  the 
Custos  Rotulorum  of  the  county;  2  Bla.  Com. 
888.     1  Saund  261,  n.  2.     It  is  necessary  to 
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THs  TiTLB,  and  in  consideration  of  a  certain  sum  of  money,  to  wii,  (he  sum  of  J£ —  (/) 
AovraSnL  therefore  then  and  there  paid  by  the  said  G.  H.  to  the  said  E.  F.  did  ban- 
gain  and  sell  {ni)  to  the  said  G.  H.  amongst  other  thingS;  the  said  demised 
premises,  with  the  appui*tenances ;  to  have  and  to  hold  the  same  to  Uie 
said  G.  H.  his  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of 
him  the  said  G.  H.  his  heirs  and  assign^  for  ever ;  as  by  the  said  last- 
mentioned  indenture,  reference  being  thereunto  had,  will,  amongst  other 
things,  more  fully  and  at  large  appear.  By  virtue  of  which  said  barg-ain 
and  sale,  and  enrolment,  anrf  bp  force  of  the  Statute^  for  transferring^  uses 
into  possession  (n),  he  the  said  G.  H.  then  and  there  became  and  was 
f  *678  ]  seised  of  the  reversion  of  the  said  *demiscd  premises,  with  the  appurte- 
nances, as  of  fee,  and  the  said  G.  H.  being  so  seised,  <S:c. 

Lease  and  ^nd  the  said  B.  F.  being  so  seised,  \pr^ "  so  seised  of  the  said  rever- 
releaae  (o).  ^^^^  j>j  ^  aforesaid,  afterwards,  to  wit,  on,  Ac.  at,  &c.  (^venue)  aforesaid, 
by  a  certain  indenture  of  bargain  and  sale  then  and  there  made  between 
the  said  E.  F.  of  the  one  part,  and  the  said  plaintiff  of  the  other  part, 
which  said  indenture,  sealed  with  the  seal  of  the  said  E.  F.  the  said 
plaintiff  now  brings  here  into  court,  the  date  whereof  is  a  ceiiiain  day  and 
year  therein  mentioned,  to  wit,  the  day  and  year  last  aforesaid  (/?),  he 
the  said  E.  F.  for  and  in  consideration  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  55.  then  and  there  therefore  paid  by  the  said  plaintiff,  to 


the  said  E.  F.  did  bargain  and  sell  the  said 


or,  "  the  said  reversion  of 


and  in  the  said  "]  demised  tenements,  with  the  appurtenances,  to  the  said 
plaintiff,  to  have  and  to  hold  the  same  to  the  said  plaintiff,  his  executors, 
administrators,  and  assigns,  from  the  day  next  before  the  day  of  the  date 
of  the  said  last-mentioned  indenture,  for  the  term  of  one  whole  year  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended ;  as  by  the  said 
indenture,  reference  being  thereunto  had,  will  (amongst  other  things)  more 
fully  and  at  large  appear  {q).  By  virtue  of  which  said  last-mentioned 
indenture,  and  by  force  of  the  Statute  made  for  transferring  uses  into 
L  ♦579  ]  possession  (r)  the  said  plaintiff  then  and  there  became  and  *was  pos- 
sessed of  the  said  tenements,  with  the  appurtenances,  for  the  said  term  so 
to  him  thereof  granted  as  aforesaid,  [or,  if  the  conveyance  was  of  a  re- 
version expectant  on  the  expiration  of  a  lease  for  years j  insert^  after  tlie 
words  "  possessions^  as  followSy  "  the  said  reversion  of  and  in  t/ie  said 


ahow  in  what  court  the  deed  is  enrolled,  1 
Saund.  261,  n.  8;  Com.  Dig.  *'  Bargain  and 
Sale,**  b.  12.  This  reeulation  does  not  ex- 
tend to  London,  &c.  Com.  Dig.  "  Bargain 
and  Sale,*'  B.  5. 

(/)  In  pleading  a  conveyance  under  the 
Statute  of  Uses,  it  is  neccs&ary  in  all  cofes 
(except  in  the  instance  of  a  covenant  to 
stand  seised,  ante,  576,)  to  state  tliat  a  valua^ 
hie  consideration  was  paid;  Com.  Dig.  '*  Bar^ 
gain  and  Sale,**  B.  12;  1  Mod.  263;  2 
Saund.  12,  n.  20;  Ante,  voL  1.  tit  "  Decla^ 
rations.** 

(m)  The  operative  words  are  so  pleaded 
in  2  Saund.  275,  which  is  more  correct  than 
the  form  in  1  Saund.  251.  8e«  also  2  Saund. 
97  c. 

(n)  The  27  Hen.  8.  o.  10,  is  always  called 


in  pleading  **  Ihe  SiattUe  for  iran^erring 
uses  into  possession.**  1  Saund.  151,  n.  2;  2 
Saund.  97  c. 

(o)  2  Bla.  Com  839.  See  forms,  2  Saund. 
10.  275;Lutw.  667;  3  Wils.  134;  UL  Ent. 
186.  As  to  the  mode  of  pleading  the  lease  for 
a  year,  see  2  Saund.  10.  n.  15.  Lease  by  hus- 
band and  wife,  2  Saund.  180  B. 

(jd)  It  has  been  considered  that  no  pro- 
ftart  need  be  made  of  the  lease  or  release,  see 
ante,  577  n.  a.;  9  J.  D.  Moore,  508;  but  riVt 
Lil.  Ent.  136.— 3  Wils.  184,  and  2  Saund.  Bep. 
10, 11,  where  there  is  a  profcrt 

{q)  This  is  not  necessary. 

(r)  This  allegation  in  the  old  iray  of 
pleading  was  omitted,  but  it  is  now  always 
inserted),  2  Saund.  10,  n.  1,  15..  ~ 
note  (n). 
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demised  tenements j  with  the  appurtenances^  became  and  was  vested  (5)  in  ^"^ 
the  said  A.  B.  for  the  said  term  so  to  him  thereof  granted  as  ({fore-.j^^^ 
said"]  the  reversion  [or,  if  expectant  on  a  lease j  "  the  further  rever- 
sion^^*] thereof  with  the  appurtenances,  belouging  to  the  said  E.  P.  his 
hrirs  and  assigns.  And  the  said  plaintiff,  being  so  interested  as  afore-  Releaw 
said,  and  the  said  defendant,  being  so  possessed  of  the  said  demised  pre-  (0* 
mises  for  the  residue  of  the  said  term  so  to  him  thereof  granted  as  afore- 
said, afterwards,  to  wit,  on,  &c.  (u)  at,  &c.  {veriue)  aforesaid,  by  a  cer- 
tain indenture  of  release  then  and  there  mado  between  the  said  E.  P.  of 
tke  one  part,  and  the  said  plaintiff  of  the  other  part,  and  wliich  said 
last-mentioned  indenture,  sealed  with  the  seal  of  the  said  E.  P.  the  said 
jJaintiff  now  brings  here  into  court,  the  date  whereof  is  the  day  and  year 
last  aforesaid  (m?),  he  the  said  E.  P.  for  and  in  consideration  of  a  certain 
snm  of  money,  to  wit,  the  sum  of  £ —  then  and  there  paid  to  him  by  the 
said  plaintiff,  did  grant,  bargain,  sell,  alien,  release,  and  confirm  (x)  unto 
the  said  plaintiff  and  his  heirs,  the  said  domiscd  premises,  with  the  ap- 
purtenances, to  have  and  to  hold,  Ac. — \^Set  out  the  habendum  as  in  the 
deed].  By  virtue  of  which  said  last  mentioned  indenture,  and  by  force 
of  the  Statutes  made  for  transferring  uses  into  possession  (;/),  afterwards 
and  during  the  continuance  of  the  said  term  by  the  said  first-mentioned 
indenture  granted,  to  wit,  on,  Ac.  aforesaid,  at,  &c.  (^venue)  aforesaid,  hi 
tke  said  plaintiff  became,  and  was,  and  from  thence  *hktherto  hath  been,  r  ^^coq  -it 
and  still  is  seised  in  his  demesne  as  of  fee,  [or,  **  of  and  in  the  said  ro- '-  ■' 

Tersion  "j  of  and  in  the  said  demised  tenements,  with  the  appurtenances. 

For  that  whereas,  heretofore,  to  wit,  on  Ac.  at,  Ac.  (venue}  by  a  cer-  ^    private 

tain  act  of  parliament  made  in  the year  of  the  reign  of  his  present  ma-  a^t  cf  par- 

jesfy,  [t)r,  "  his  late  Majesty  King "]  intituled,  Ac.  after  reciting,  that,  liamcnt 

4c.it  was,  amongst  other  things,  enacted,  Ac. — [Here  set  forth  tlie  ma-  ^'^* 
terial  causes  relating  to  the  matters  in  dispute,^     As  by  the  record  of  the 
said  act  of  parliament,  remaining  amongst  the  rolls  of  the  parliament  of 
wr  lord  the  now  king,  at  Westminster,  in  the  county  of  Middlesex,  may 
more  fully  and  at  large  appear. 

And  the  said  E.  P.  and  G.  his  wife,  being  so  seised  (&),  afterwards  and  ^  ^^^ 

levied  b/ 

(•)  Bee  the  opinion  of  Mr.  Booth,  in  Caseg         (y)  Ante,  678,  note  (0) ;  ante,  677,  note  huaband 

ttd  opiniOM,  Tol.  ii.  148  to  149,  tit.  "  Re-  (t).  and  wife, 

"niwi."  edit  1791,  as  to  the  eflfect  of  aeon-         {z)  2  Bla.  Com.  844,  846.— Ab  to  pleading  o^  >*»«  »^- 

'•JFinoe  by  lease  and  release,  of  a  reversion  a  private  act  of  parliament,  see  Bao.  Abr.  tit.  heritince 

ttpectant  on  a  term,  and  the  mode  of  pleading  SUtute,  L.-—Bul.  Ni.  Pri.    224,  see  a  prcce-  of  ^^^  ^*» 

neb  ocmvejance,  and  see  Co.  Lit.  270  a.  note  dent,  1  S.\und.  108.    The  defendant  is  not  en-  (^)- 

5--4  Cniise,  19^;  from  which  it  appears  to  titled  to  oyer,  Dougl.  476.  7. — 1  8aund.  9, 1. 

^  incorreet  to  pl«td,  that  the  lessor  was  pos-  b. 
*Mlof  the  reyersion.  (a)  As  to  the  fine  and  eSfect  of  it,  2  Bli. 

'0  See  forms,  2  Saund.  11,  276,  7.— Lutw.  Com.  848,  857.-r.l  Saund.  819.  n.    1.     See 

Ml  the  form  of  a  fine,  2  Bla.  Com.  App.  No.  4 — ^ 

(«)  As  to  the  date  of  lease  and  release,  2  M.  See  the  precedents,  2  Saund.  176,  269,  270. 

ft  &  484.  1  Saund,  258.— Co.  Ent.  700.  Clift.  819,  pL 

(«)  As  to  the  profert,  see  ante,  677,  note  6. — 1  Leon.  265. — 2  Rich.  C.   P.    531,  voL 

(t).  xvii.  M.  S.  688.    The  form  was  adopted  in  8 

{x)  As  to  the  proper  words  to  be  here  in-  East,  846. 
■M,  2  Sannd.  97,  a   b.  c.  and  the  fbrms,  (6 )  It  is  not  in  general  neoessary  to  allege 

M  11,276,  277.     Quare  as  to  using  aO  a  seisin  in  fee,  2  S«iund.  175.  n    1. — 1  Leon, 

ftoe  wwds,  see  1  Chit  Rep.  67.  256.    See  a  statement  of  seisin  in  fee  in  right 

of  the  wife,  2  Saund.  269. 

Vol  n.  55 
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THB  TiTM,  during  the  continuance  of  the  said  demise,  to  wit,  in  [Hilary]  Teim  (c), 

AOQuiBm  ^^  ^^^  7^^^  ^^  ^^®  Ye\ga  of  our  sovereign  lord  the  now  king,  a  certain  fine 
was  duly  had  and  levied  in  his  said  majesty's  court  of  the  Bench  at  West- 

[  *581  1  minster,  'in  the  county  of  Middlesex,  before ,  (d)  then  his  majesty's 

justices  of  the  Bench  aforesaid,  and  other  faithful  subjects  of  our  said  lord 
the  king,  then  there  present,  between  the  said  plaintiff  by  the  name  of 

,  complainant,  and  the  said  E.  F.  and  G.  his  wife,  by  the  names  of, 

&c.  deforciants,  amongst  other  things,  of  the  said  demised  tenements, 
with  the  appurtenances,  by  the  name  and  description  of,  Ac. ;  whereup- 
on a  certain  plea  of  covenant  (e)  was  summoned  between  them  in  the 
same  court,  to  wit,  that  the  said  E.  F.  and  6.  acknowledged  the  said 
tenements  with  the  appurtenances,  to  be  the  right  of  the  said  plaintiff,  as 
those  which  the  said  plaintiff  had  of  the  gift  of  the  said  E.  F.  and  6. 
and  the  same  remitted  and  quitted  claim  from  the  said  E.  F.  and  O.  and 
the  heirs  of  her  the  said  6.  (/)  to  the  said  plaintiff  and  his  heirs  for- 
ever (g*).  And  further  the  said  E.  F.  and  Q.  granted  for  themselves, 
and  the  heira  of  the  said  G.  that  they  would  warrant  to  the  said  plaintiff 
and  his  heirs  the  tenements  aforesaid,  with  the  appurtenances,  against  all 
men  forever ;  as  by  the  record  of  the  said  fine,  remaining  in  the  said 
court  of  the  Bench  aforesaid,  more  fully  appears.  (A)  ;  which  said  fine  so 
had  and  levied  as  aforesaid,  was  had  and  levied  to  the  use  and  behoof  of 

[  *582  ]  the  said  plaintiff,  and  his  *heirs  and  assigns  forever,  to  wit,  at,  4c.  (w- 
nve)  aforesaid.  By  virtue(t)  of  which  said  fine  the  said  plaintiff  then 
and  there  became  and  was  seised  of  the  said  tenements,  with  the  appur- 
tenances, in  his  demense  as  of  fee. 

The  like  gee  the  ^recedetUy  1  Samid,  259. — As  to  the  pleading'  a  fine  wUhproc- 

UmationaT  ^^'"^^^^^  ^  ^^  ^^^  ^^  ^A^  issue  in  tail,  and  in  general  when  such  proda- 

motions  are  necessary^  and  how  they  are  to  be  pleaded^  see  1   bound. 

259,  w.  8. — 5  Saund.  175,  n.  8,  4. — See  the  form,  2  Bla.   Cam.  Apfi. 

No.  4. 


Deed  to  And  the  said  defendant  further  says,  that  before  tlie  said  several  times 

lead  the      when,  &c.  in  the  said  first  count  mentioned  and  at  the  several  times  here- 

uaes  cf  T^ 


ery  aooor- 
dingly  (Ac). 


coTcrv 

and   leooy*      (^)  "^^  ^^^^^  mast  be  shown,  and  in  irhat 
court  the  fine  wae  levied,  *2  Saund.  175,  n.  2. 

(d)  It  appears  advisable  to  state  the  names 
of  all  thejudges,  2  Saund.  175,  n.  2. 

(6)  2  Rich.  C.  P.  852.-2  Saund.  270. 

(/)  In  2  Saund.  270,  it  is  stated.  «« the 
heirs  of  the  husband,**  but  this  is  inaccurate, 
when  the  estate  is  the  inheritance  of  the  wife, 
2  Saund.  176,  n.  8.-2  Rich.  C.  P.  852. 

(^)  If  a  less  estate,  see  2  Saund.  175. 

(A)  A  reference  to  the  record  of  the  fine,  or 
of  proclamations,  is  unnecessary,  2  Saund. 
176,  n.  4. 

(t)  As  to  this  stkt^ent,  see  2  Rioh.  C.  P. 
862.-2  Saund.  270, 176.  And  as  to  the  sUte- 
ment  of  a  deed  to  lead  the  uses  of  the  fine,  see 
the  following  precedent  of  a  recovery,  and  the 
statement  of  the  deed  to  declare  the  uses  of 
the  fine,  2  Saund.  270. 

{k)  The  recovery  is  pleaded  in  this  form 


more  concisely  than  is  usuaL  See  the  next 
form.  The  above  fi>rm  in  a  plea  was  sdvised 
by  Mr.  Serjeant  Williams,  in  preferenoe  to  tlM 
more  prolix  statement  lie  pleaded  it  thus  ia 
a  special  verdict,  and  the  court  expressed  their 
approbation  of  it  See  also  8  East,  660.  Lutw. 
1539..DOC  Place.  20U,  a.— Jacob's  Law  Diet. 
tit  "  Recovery,**  See  the  record  of  reooTery* 
10  Wentw.  251,  and  the  exempl.fi^tkm  of  it, 
ibid.  252.  The  recovery  is  in  this  case  merdy 
inducement  to  show  that  C.  D.  was  teiuuit  Ibr 
life.  See  the  form  of  recoveiy  with  single  vod^ 
chers,  and  writ  of  seisin  thereon,  2  Saund*  80, 
&c. ;  and  one  with  double  voucher,  2  Bbu  Com. 
App.  No.  6.  which  will  assist  in  framing  the 
statement  of  a  recovery.  See  the  nature  of  « 
recovery  defined*  &c.  WiUes,  451«-*i  Saund. 
48,  n.  7.-2  Bla.  Com.  857.—- See  the  forma. 
Winch.  £nt  1189.— 2  Lutw.  1641. — CUft 
814,  pi.  8. 
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laafter  mentioned,  one  B.  P.  as  heir  at  law  of  G.  H.  deceased,  was  sois-  ™b  "^t"* 
ed  in  his  demesne  as  of  fee,  of  and  in  the  manor  of,  &c.  with  the  appur-  J^^^^ 
f  3nances,  in  the  coanty  aforesaid.  And  being  so  seized  thereof,  he  the  said 
£.  F.  heretofore,  to  wit,  on,  &o.  at,  £c.  (v^ntte)  aforesaid,  by  his  certain 
indenture  of  bargain  and  sale,  bearing  date  the  day  and  year  last  afore- 
said, and  made  between  the  said  defendant,  the  now  defendant,  of  the 
first  part,  the  said  E.  F.  of  the  second  part,  I.  K.  of  the  third  part,  N. 
O.  of  the  fourth  part,  and  P.  Q.  of  the  fifth  part ;  which  said  indenture 
bearing  date  the  day  and  year  aforesaid,  was  then  and  there  sealed  with 
die  seal  of  the  said  £.  F.  and  was,  within  six  months  then  next  following, 
to  wit,  on,  &c.  in  due  *manner  CQroUed  in  the  High  Court  of  Chancery  r  0533  1 
of  our  said  lord  the  king,  (according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,)  in  consideration  of  the  sum  of  5^.  of  lawful 
money  of  Great  Britian,  to  him  the  said  E.  F.  in  hand  then  and  there 
paid  by  the  said  N.  0.  he  the  said  E.  E.  at  the  request  and  by  the  di* 
rection  and  appointment  of  the  said  J.  K.  testified  as  therein  mentioned, 
did  bargain  and  sell,  and  the  said  E.  F.  did  grant,  bargain,  sell,  and  con- 
firm onto  the  said  N.  0.  (amcmgst  other  things)  the  said  manor  of,  &fi. 
with  the  appurtenances,  in  the- county  aforesaid,  to  have  and  hold  the 
same  to  the  said  N.  0.  and  his  heirs  and  assigns,  to  the  use  and  behoof  of 
the  said  N.  0.  and  his  heirs  and  assigns  for  ever,  to  the  intent  and  pur- 
pose that  the  said  N.  0.  might  become  perfect  tenant  of  the  freehold  of 
the  said  manor,  with  the  appurtenances.  And  it  was  thereby  agreed  that 
the  said  P.  Q.  should,  before  the  end  of  that  present  Easter  Term,  or  of 
some  other  subsequent  Term,  sue  forth  a  writ  of  entry  against  the  said 
N.  O.  in  order  to  have  a  recovery  sufifered  of  the  manor,  of,  <fec.  sur  dis* 
seisin  en  le  post.  And  that  the  said  recovery  when  suffered  should  be 
and  enure  to  the  use  of  the  said  G.  I)«  the  now  defendant,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  and  the  remainder  thereof  to  -- 
the  use  of  the  said  J.  K.  his  heirs  and  assigns  forever.     And  the  said  ly. 

defendant  further  says,  that  afterwards,  to  wit,  in Term,  in  the 

year  of  the  reign  of  our  lord  the  now  king,  a  writ  of  entry  sur  disseisin 
en  leposl^  was  sued  out,  and  a  common  recovery  in  due  form  of  law  suf- 
fered, of  the  said  manor,  with  the  appurtenances,  in  pursuance,  of  the 
said  indentui'e,  wherein  the  said  P.  Q.  was  demandant,  against  the  said 
N.  O.  tenant,  and  the  said  N.  O.  vouched  to  warranty  the  said  defendant 
(the  now  defendant)  who  appeared  and  vouched  to  warranty  the  sard  J. 

ML  who  appeared  and  vouched  to  warranty ,  the  common  vouchee, 

and  a  writ  of  seisin  was  thereupon  awarded  to  the  said  P.  Q.  and  the 
sheriff  of  the  same  county  returned  the  same  writ  executed ;  as  by  the  re- 
card  and  proceedings  thereof  remaining  in  the  court  of  our  said  lord  the 
king,  of  the  bench  here  to  wit,  at  Westminster,  more  fully  appears. 
Ana  the  said  defendant  further  saith,  that  the  said  J.  K.  and  all  those 
whoea  estate  he  now  hath,  and  at  the  said  several  times  when,'  &c.  had  of 
and  in  the  said  manor,  with  the  appurtenances,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  have  had^  and  have  used,  and 
been  accustomed  to  have,  and  of  right  ought  to  have  had,  and  the  said 
defendant  who  is  so  seized  of  the  said  manor,  with  the  appurtenances,  for 
the  term  of  his  life  as  aforesaid,  still  of  right  ought  to  have,  &c. —  [Here 
tie  mbject^nuUter  of  the  prescription  was  stated.] 


♦584  DECLARATIONS  IN   COVENANT. 

THE  TiTLK,      [After  stating  that  R.  H.  and  M,  by  fine  became  seized^  ^proceed  as 
K^iTi^  /o/tow?5 :] — And  the  said  R:  H.  and  M.  being  so  seized,  N.  Z.  and  J.  M. 

The  like      afterwards,  to  wit,  in  the  same  Term  of  St.  Michael,  in  the year  of 

more  fully  the  reign  aforesaid,  in  the  said  court  of  the  Bench,  before and  his 

pieadcd(/).  companions,  justices  of  the  bench  aforesaid,  impleaded  the  said  R.  H.  and 
M.  in  a  plea  of  land  of  the  aforesaid  manor  and  tenements  (amongst 
other  things)  by  the  writ  of  the  said  lady  the  queen,  of  entry  upon  dis- 
seisin en  le  post^  in  the  same  court  returnable  and  duly  returned,  and 
the  said  R.  H.  and  M.  and  N.  Z.  and  J.  M.  parties  to  the  said  writ  in 
the  said  court  in  due  manner  appearing,  and  the  said  R.  H.  and  M.  so 
being  seized  of  the  manor  and  tenements,  with  the  appuii;enances,  in 
their  demesne  as  of  fee  as  aforesaid,  the  said  N.  Z.  and  J.  M.  then  de- 
claring upon  the  said  writ,  in  their  proper  persons  demanded  against  the 
said  R.  H.  and  M.  the  manor  and  tenements  aforesaid,  with  the  appurte- 
nances, (amongst  other  things)  by  the  names  and  descriptions  aforesaid, 
as  their  right  and  inheritance,  and  into  which  the  said  R.  H.  and  M.  had 
not  entry,  unless  after  the  disseisin,  of  which  R.  H.  thereof  unjustly  and 
'without  judgment  had  made  to  the  said  N.  Z.  and  J.  M.  within  thirty 
years  then  last  past ;  and  whereupon  they  said  that  they  were  seized  of 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  in  their  de- 
mesne as  of  fee  and  right,  in  time  of  peace  in  the  time  of  the  said  then 
queen,  by  taking  the  profits  thereof,  to  the  value  of,  &c.  and  into  which, 
R.  H.  and  ^^'  ^^^  thereupon  they  brought  suit,  Ac.  And  the  said  R.  H.  and  M. 
M.  vouch  in  their  proper  persons,-came  and  defended  their  right,  when,  Ac.  and 
J.  z.  the  thereupon  vouched  to  warranty  J.  Z.  gentleman,  son  and  heir  apparent 
^^'  to  the  said  J.  Z.  esquire,  which  the  said  J.  Z.  the  son  present  then  in  court, 

by  H.  M.  W.  esquire,  liis  guardian,  which  the  said  H.  M.  W.  was  admitted, 
by  the  said  court  of  the  said  queen,  to  appear  for  the  said  J.  Z.  the  son 
being  then  under  age,  as  the  guardian  of  the  said  J.  R.  the  son,  the  ma- 
nor and  tenements  aforesaid,  with  the  appurtenances,  to  them  warranted, 
&c.  and  thereupon  the  said  N.  Z.  and  J.  M.  demanded  against  the  said 
J.  Z.  tenant,  by  his  own  warranty,  the  manor  and  tenements  aforesaid, 
with  the  appurtenances,  in  form  aforesaid,  &c.  And  whereupon  they 
said  that  they  were  seized  of  the  manor  and  tenements  aforesaid,  with  the 
appurtenances,  in  their  demesne  as  of  fee,  in  time  of  peace,  in  the  time 
of  the  said  queen,  by  taking  the  profits  thereof,  &c.  and  into  which,  Ac. 
son  vouch-  ^^^  thereupon  they  brought  suit,  Ac.  And  the  aforesaid  J.  Z.  tenant, 
cflR.  H.  by  his  own  warranty,  defended  his  right,  when,  Ac.  and  thereupon  ♦fur- 
ther vouched  to  warranty,  R.  H.  who  was  present  there  in  court,  in  hi? 
[  *586  ]  proper  person,  and  freely,  in  the  manor  and  tenements  aforesaid,  with  the 
appurtenances,  to  him  warranted,  Ac.  And  thereupon  the  said  N.  Z. 
and  J.  M.  demanded  against  the  said  R.  H.  tenant,  by  his  own  warranty, 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  in  form  afore- 
said, Ac.  And  whereupon  they  said  that  they  themselves  were  seized  of 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  in  their  de- 
mesne as  of  fee  and  right  in  the  time  of  peace,  in  the  time  of  the  said 
then  queen,  by  taking  the  profits  thereof,  to  the  value,  Ac.  and  thereupon 
R.  H.  de-    ii^Qy  brought  suit,  Ac.    And  the  said  R.  H.  tenant  by  his  own  warranty, 

(/)  Thi0  form  is  precisely  as    pleaded  in  Ootram    «.  Morewood,  8  East,  846;   See  tlie 
notes,  ante,  680, 602;    and  1  Hen.  Bla.  895. 


TITLE   PLEADED.  5g5 

defended  his  right,  when  Ac.  and  said  that  the  aforesaid  R.  H.  did  not  thb  nna, 
disseise  the  aforesaid  N.  Z.  and  J.  M.  of  the  manor  and  tenements  afore-  ^^^  "^^ 
said,  with  the  appurtenances,  as  the  aforesaid  N.  Z.  and  J.  M.  by  their  ^^'^'''"^ 
writ  and  count  aforesaid  above  supposed,  and  of  this  he  put  himself  upon 
the  country ;  and  the  aforesaid  N.  Z.  and  J.  M.  thereupon  craved  leave 
to  imparl,  and  they  had  it ;  and  afterwards  the  aforesaid  N.  Z.  and  J.  M. 
came  again  there  into  court  in  that  same  Term,  in  their  proper  persons, 
and  the  aforesaid  R.  H.  though  solemnly  called,  came  not  again,  but  de- 
parted, in  contempt  of  the  court,  and  made  default.     Therefore  it  was  ^^ 
then  considered  that  the  aforesaid  N.  Z.  and  J.  M.  should  recover  their  ^^ 
seisin  against  the  aforesaid  R.  H.  and  M.  of  the  manor  and  tenements 
aforesaid,  with  the  appurtenances,  and  that  the  aforesaid  R.  H.  and  M. 
should  have  of  the  land  of  the  said  J.  Z.  the  son,  to  the  value,  &c.  and 
that  the  said  J.  Z.  the  son,  should  further  have  of  the  land  of  the  said 
R.  H.  to  the  value,  <fec,  and  the  said  R.  H.  in  merey,  Ac.    And  there-  Writ 
upon  the  said  N.  Z.  and  J.  M.  prayed  a  writ  of  the  lady  the  queen,  to 
be  directed  to  the  sheriff  of  the  county  aforesaid,  to  cause  them  to  have 
full  seisin  of  the  manor  and  tenements  aforesaid,  with  the  appurtenances, 
and  it  was  granted  to  them  returnable  there,  on,  Ac.     At  which  day  ^*'*™* 
came  there  into  court  the  aforesaid  N.  R.  and  J.  M.  in  their  proper  per- 
sons, and  the  sheriff,  to  wit, ,  esquire,  then  returned,  that  he,  by  vir- 
tue of  the  writ  aforesaid  to  him  directed,  on,  <&c.  then  last  past,  did  cause 
the  said  N.  Z.  and  J.  M.  to  have  full  seisin  of  the  manor  and  tenements 
aforesaid,  with  the  appurtenances,  as  by  that  writ  ho  was  commanded, 
&o. :  as  by  the  record  and  process  thereof  in  the  court  of  our  said  lord 
the  king,  of  the  Bench,  at  Westminster,  now  remaining,  appears :  which 
said  recovery  as  to  the  coals  and  iron  stone  being  within  or  *  under  any  .  *^Qft  i 
pwtrt  of  the  said  lands  and  tenements  in,  &c.  (except  the  coals  and  iron  jj^^g^    ' 
stone  being  within  or  under  any  of  the  messuages,  buildings,  orchards,  recovery. 
and  gardens,  which  were  then  standing  and  being  upon  any  of  the  said 
lands  and  tenements,)  with  free  liberty  of  ingress  and  egress  into  the  said 
premises,  in  places  convenient  for  the  getting  and  digging  for  the  same 
coals  and  iron  stone,  and  for  the  stacking  the  same  in  places  near  where 
the  same  should  be  gotten,  until  they  might  conveniently  be  sold,  or  be 
carried  away,  off  and  from  the  said  premises,  was  had  and  suffered,  to  the 
use  of  the  said  J.  Z.  the  father,  for  and  during  the  term  of  fourscore 
yeai*s,  if  he  so  long  did  live,  the  remainder  thereof  to  the  use  of  the  said 
J.  Z.  the  son,  and  to  the  heirs  male  of  his  body  lawfully  begotten  and  to 
bo  begotten,  and  for  default  of  such  issue,  to  the  use  of  the  second,  third, 
fourth,  fifth,  sixth,  seventh,  and  eighth  sons  of  the  body  of  the  said  J.  Z. 
the  father,  begotten  or  to  be  begotten  severally  and  successively,  one  after 
another  according  to  seniority,  and  to  the  several  and  respective  heirs 
male  of  the  body  of  such  soils,  respectively,  and  for  default  of  such  issue, 
to  the  use  of  the  said  J.  Z.  the  son,  and  to  his  heirs  forever,  to  wit,  at,  B^^htof  J 
Ac.  (renue)  aforesaid.     By  virtue  of  which  said  recovery,  and  by  force  ^  ^^'^  ^ 
of  the  statute  made  for  transferring  uses  into  possession,  the  said  J.  Z.  gei^^f 
the  father,  became  possessed,  amongst  other  things,  of  the  said  coals,  with  the  rrrer- 
the  liberties  and  appurtenances  thereto  belonging,  for  the  term  of  four-  won  *»  J. 
score  years,  if  the  said  J.  Z.  the  father,  should  so  long  live  ;  and  the  said  ^  y^^' 
J.  Z.  the  son,  became  seised  thereof  in  his  demesne  as  of  fee  tail,  the  of  reoov- 
further  remainder  and  reversion  thereof  belonging  as  before  limited ;  and  ^- 
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IRE  TITLE,  ii^Q  ^2AA  J.  Z.  and  father,  being  so  possessed,  he  the  said  J.  Z.  the  fiiiher. 
afterwards,  to  wit,  on,  ao,  m,  &c»  to  wit,  at,  &c.  (venite)  afoi*esaid,  vas 
created  a  luiight  by  the  said  qaeen,  which  honor  of  knighthood  the  said 
J.  Z.  the  father,  then  and  there  accepted.  And  the  said  Sir  J.  Z.  aft6^ 
wards,  to  wit,  on,  &o.  in,  &c.  (^oeniLe)  aforesaid,  died  without  any  issue  of 
his  bpdy,  save  the  said  J.  Z.  the  son,  and  said  J.  Z.  the  son,  being  so  seised 
as  aforesaid,  afterwards,  to  wit,  on,  &c.  in,  £c.  at,  &c.  {veniie)  aforesaid, 
&c. —  [Lease  and  release  by  the  sonJ] 


deviae  in 
fee  simple 


[  ^591  ]  *And  the  said  E.  F.  being  so  seised  as  aforesaid,  he  the  said  E.  F.  after- 
Title  by  wards,  to  wit,  on,  &c.  at,  Ac.  {venue)  aforesaid,  duly  made  and  published 
his  last  will  and  testament  in  writing  (»i)  bearing  date,  &c.  and  signed 
by  him  the  said  E.  F.  and  attested  and  subscribed  in  the  presence  of  the 
said  E.  F.  by  three  credible  witnesses,  according  to  the  form  of  Uie  Sta- 
tute in  such  case  made  and  provided  (o),  and  thereby  (amongst  other 
things)  gave  and  devised  the  said  demised  premises,  with  the  appurte- 
nances, unto  the  said  plaintiff,  to  hold  unto  and  to  the  iLse  of  the  said 
plaintiff,  and  his  heirs  and  assigns  forever.  And  the  said  E.  F.  afterwards, 
to  wit,  on,  &c.  at,  &c.  {uenue)  aforesaid,  died  so  seised  of  the  reversion 
of  and  in  the  said  demised  premises,  with  the  appurtenances  asitforcsaid, 
without  altering  his  said  will,  as  to  his  said  devise  of  the  said  demised 
premises,  with  the  appurtenances.  Whereupon  and  whereby  (/?)  the 
said  plaintiff  then  and  there  became  and  was  seised  of  the  said  reversion 
in  his  demesne  as  of  fee.     And  being  so  seised,  &c. 


chattel 
real,  by 
wiU(9). 


[  *692  ]  *And  the  said  defendant  being  so  possessed  of  the  said  demised  pro- 
O^tle  to  a  mises,  with  the  appurtenances,  and  the  said  E.  F.  being  so  possessed  of 
the  said  reversipn  as  aforesaid,  afterwards,  and  during  the  said  term  by 
the  said  indenture  granted,  to  wit,  on,  &c.  at,  &c.  {venue)  the  said  £.  P\ 
duly  made  and  published  his  last  will  and  testament  in  writing,  bearing 
date  the  same  day  and  year  last  aforesaid,  and  thereby,  amongst  otiicr 
things,  gave  and  bequeathed  the  said  reversion  of  and  in  the  said  demised 
premises,  with  the  appurtenances,  unto  the  said  plaintiff  and  his  assigns, 
and  by  his  said  will,  he  the  said  E.  F.  then  and  there  appointed  G.  H. 
executor  thereof.  And  afterwards,  to  wit,  on,  &c.  at,  &c.  {venue)  he  the 
said  E.  F.  died  so  possessed  of  the  said  reversion  of  and  in  the  said  de- 
mised premises,  with  the  appurtenances,  without  revoking  or  altering  the 
said  will  with  respect  to  the  said  bequest.  After  whose  death,  to  wit,  on, 
Ac.  at,  <fec.  {oenne)  aforesaid,  the  said  6.  H.  duly  proved  the  said  last 


(m)  8ee  the  ibrms,  2  Saund.  285,  G.— 1 
Saund.  25:}.'-LU.  £nt  188.— 7  East,  128. 
—8  WilB.  180.  See  a  deviae  fbr  the  residue 
of  a  term  pleaded,  Morg.  466,  461.  See  the 
form  stating  a  title  by  deviee  of  a  copyhold 
and  surrender  to  the  use  of  the  will,  ante,  686. 

(n)  The  wiU  must  be  shown  to  have  been 
made  in  writing,  in  pnrsuanoe  of  the  statutes 
82  H.  8.  0.  1.  and  84  H.  a  0.  5.^1  Sannd. 
276  a.  n.  2. 

(o)  29  Car.  2  o.  8.  a.  6,  but  neither  this  nor 
the  statute  of  Wills  need  be  referred  to.  Dyer, 
86  b.    It  is  not  neoeiBwy  in  pkeadiag  a  irUl« 


to  state  that  the  solemnities  required  by  the 
statutes  against  fi*aud8  have  been  obeerred,  see 
the  case  of  Davis  v.  Reeves,  Vcm.  &  Sent. 
497;  reported  1  Bridgm.  Equity  Digest,  2d 
edit  611.  pi.  630. 

(p)  No  assent  of  the  executor  is  to  be  rt^ 
ted  in  the  ease  of  a  devise  of  tkfre^iold  inter- 
est, Ca  Lit.  Ill  a.~l  auind.  278,  note,  6.— 
8  £B8t  120.— 7  East,  824. 

(g)  This  form  is  fhimcd  precisely  as  in  the 
case  of  Mackay  v.  Mackreth,  2  Chit.  R^ 
471.— See  also  1  Saund.  278.^-2  Id.  21. 
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will  and  testament,  and  took  upon  himself  the  burthen  of  the  execution  *»«  "^^ 
thereof  (r)  and  then  and  there  assented  (5)  to  the  said  bequest  of  the 
said  reversion  of  the  said  plaintiff,  whereby  the  said  plaintiff  became  and 
was  possessed  (<)  of  the  said  reversion  of  and  in  the  said  demised  pre- 
truscs,  with  the  appurtenances,  to  wit,  at,  Ac.  (venue)  aforesaid.  And  be- 
ing so  possessed,  &c. 


DECLARATIONS  IN  DETINUE. 


[ ♦SOS  J 


EUenborottffh. 


next  after 

Term,  —  Will.  4. 


*^  First 
count  on  a 
bailment 
to  be  re- 
delivered 
on  request 


(kt),  (to  wit).  A.  B.  complains  of  C.  D.  being  in  the  custody 
of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the 
IdDg  himself,  of  a  plea,  that  he  render  to  the  said  A.  B.  certain  goods 
and  chattels  [or,  "  deeds  and  writings,"  according  to  the  facty]  of  the 
said  A.  B.  of  great  value,  to  wit,  of  the  value  of  £ —  of  lawful,  Ac. 
which  he  unjustly  detains  from  him  (x).  For  that  whereas  the  said  plain- 
tiff heretofore,  to  wit,  on,  (y),  Ac.  at  (z\  &c.  (veiiue)  delivered  to  the 
Baid  defendant  certain  goods  and  chattels,  to  wit,  &c.  (a)  of  the  said 
plaintiff,  of  great  value  (6),  to  wit,  of  the  value  of  £ —  *of  lawful  [  *594  ] 
iBoney  of,  &c,  to  be  re-delivered  by  the  said  defendant  to  the  said  plain- 
tiff when  he  the  said  defendant  should  be  thereunto  afterwards  request- 
ed (c)  ;  yet  the  said  defendant,  although  he  was  afterwards,  to  wit,  on 


(r)  It  18  necessary  to  state  tbe  proof  of  the 
Wm,  2  Stra.  716.  See  the  precedent,  1 
SMmd.  106,  7.  See  form  where  one  of  tbe 
fctismi  disclaimed  by  deed  tbe  estate  devised, 
I B.  &  A.  81. 

(s)  In  ease  of  a  bequest  of  cbatt^  real,  tbe 
i^ptee  must,  in  pleading,  aver  the  assent  of 
w  oeeator,  irbicb  is  nee^lsary  to  vest  the 
y§al  interest  in  him;  see  1  Sannd.  278,  n.  6; 
fa  supra,  u.  (  p). 

it)  Ante,  674,  and  2  Sannd.  21. 

(s)  Com.  Dig.  Pleader,  2  X.  2.  Mode  of  De- 
«Wng,  1  New  Rep.  140.  See  tbe  forms  in 
BsiBiie,.Morg.  581;  4  T.  R.  229;  7  Wentw. 
ei7;  Woodd.  106;  1  New  Rep.  140;  Willee 
tl%  and  in  trover^  post,  885.  When  this 
aetion  lies  in  general,  and  its  properUea,  see 
mtit,  voL  L  Index,  Detinue. 

(v)  The  renue  is  transitory.  Com.  Dig. 
Action,  N.  6,  unless  against  justices  of  the 
fMjL,  fta 

(x)  In  C.  P.  the  form  runs,  **  C,  D,  uku 
mmmoned  to  answer  A.  B.  of  a  pica,  thai  he 
render  the  said  A.  B.  certain  goods  and  chal- 
Mt  [or,  deeds  and  writings'*]  of  greaX  value, 


to  wit,  ^e,  which  he  unjustly  detains  from 
him,  and  thereupon  the  said  A,  B,  by  E.  F. 
his  attorney,  complains  againet  the  said  C 
D.  for  that  whereas,  ^c,** 

{y)  The  day  is  not  material,  unless  it  con- 
stitute part  of  the  contract 

{z)  Tbe  venue  being  transitory,  tbe  precise 
place  is  immaterial. 

(a)  As  to  the  certainty  necessary  in  the  de- 
scription of  the  chattels,  2  Saund.  47  b;  Co. 
Lit  286  b.:  Boc  Ab.  tit  Detinue,  B.;  Com. 
Dig.  tit  Pleader.  2  X.  2.  Ihe  date  of  a  deed, 
&o.  need  not  be  stated,  1  Wils.  116.  See 
Wilks*  Rep.  126. 12  Mod.  Q;  2  Vent  78. 

{b)  Tbe  declaration  may  mention  the  value 
of  every  particular,  of  all  in  gross.  Com.  Dig. 
tit  Pleader,  2  X.  2;  2  Bia.  Rep.  858  and  the 
latter  is  most  usual.  Formerly  a  distinc- 
tion was  taken  as  to  price  and  value,  in  tha 
description  of  auimate  and  tnantma/e  chattels, 
Cro.  «rao.  180;  but  this  is  no  longer  attended 
to,  Bac.  Ab.  tit  Trover.  F.;  N.  B.  88.  M.  and 
value  appears  in  all  cases  to  be  the  preferable 
description. 

(c)  The  contract  of  bailment  must  be  truly 
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the  day  and  year  aforesaid,  at,  Ac.  {v€fiue\  aforesaid,  requested  by  the 
said  plaintiff  so  to  do  {d)  hath  not  as  yet  delivered  the  said  goods  and 
chattels,  or  any  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  but  hath 
hitherto  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse  so 
to  do,  and  still  unjustly  detains  the  same  from  the  said  plaintiff,  to  wit,  at, 
count  on    ^^*  {venve)  aforesaid.     And  whereas  also  the  said  plaintiff  heretofore,  to 
a  supposed  wit,  on,  &c.  aforesaid,  at,  &c.  {venue)  aforesaid,  was  lawfully  possessed  of 
finding       certain  other  goods  and  chattels,  to  wit,  Ac.  of  great  value,  to  wit,  of 
^^'  the  value  of  j£ —  of  like  lawful  money  as  of  his  own  property,  and 

being  so  possessed  thereof,  he  the  said  plaintiff  afterwards,  to  wit,  on, 
&c.  aforesaid,  at,  £c.  {venue^  aforesaid,  casually  lost  the  said  goods  and 
chattels,  out  of  his  possession,  and  the  same  afterwards,  to  wit,  on,  Ac. 
aforesaid,  at,  Ac.  {venue\  aforesaid,  came  to  the  possession  of  the  said 
defendant  by  finding  (/)  ;  yet  the  said  defendant  well  knowing  the  said 
last-mentioned  goods  and  chattels  to  be  the  property  of  the  said  plaintiff, 
and  of  right  to  bt^long  and  appertain  to  him,  hath  not  as  yet  delivered 
the  said  last-mentioned  goods  and  chattels,  or  atiy  or  cither  of  them,  or 
any  part  thereof,  to  the  said  plaintiff,  although  he  was  afterwards,  to  wit, 
on,  ^c.  at,  £c.  {venue^  aforesaid,  requested  by  the  said  plaintiff  so  to 
do,  but  hath  hitherto  wholly  refused  so  to  do,  and  hath  detained,  and  still 
doth  detain  the  same  from  the  said  plaintiff,  to  wit,  at,  <&c.  (venue)  afore- 
said. To  the  damage  of  the  said  plaintiff  of  £ —  (g*)  and  therefore  he 
brings  his  suit,  &c. 

r  ^^gr  -|  * —  (to  wit)  A.  B.  complains  of  C.  D,  being,  Ac.  of  a  plea  that  he 
Debt  and  render  to  the  said  A.  B.  the  sum  of  £ —  of  lawful,  <fec.  which  he  owes 
detinue  in  to  and  unjustly  detains  from  him,  and  also  that  he  render  to  him  the  said 
the  same  A.  B.  a  Certain  indenture  of  lease  of  the  said  A.  B.  bearing  date,  Ac. 
which  he  unjustly  detains  from  him ;  for  that  whereas,  [hete  insert  the 
counts  in  debtj  and  the  conclusion  as  ante^  16,  19,  384,  omitting'  the 
words  "  to  the  damage,  Ac."  and  then  insert  the  counts  in  detinue  for  the 
leasCy  SfC.  as  in  the  last  form  to  the  endy  and  conclude^  "  to  the  damage," 
&c.] 


declara- 
tion (A). 


stated;  see  the  fbrms,  8  Wood.  106;  1  New 
Rep.  140;  Willcs'  Rep.  119. 

Id)  The  forms  in  1  New  Rep.  140;  8 
Wood.  106;  WiUes,  119;  do  not  state  a  spe- 
cial request;  but  from  Willes,  118;  6  T.  R. 
409,  it  should  be  averred ;  and  see  the  form 
in  7  Wentw.  686,  6,  7. 

(€)  a>m.  Dig.  Pleader,  2  X.  2.  See  the 
Jbrms,  1  New  R.  140;  WiUes'  Rep,  118;  4 
T.  R.  229,  and  the  notes  to  the  prvoeding 
count. 

if)  This  is  not  traversable.  1  New  R. 
140;  Ante,  vol.  1.  Index,  Detinue;  Doct  Flac. 
tit  Detinue. 

tg)  As  the  judgment  in  this  action  is  con- 
ditional to  recover  the  specifio  chattel,  or  in 
esse  it  be  not  forthcoming,  damages  ^r  de- 


taining the  same,  Cro.  Jac.  628;  Com.  Dig. 
Pleader,  2  X.  12,  a  sum  should  be  here  in- 
serted to  cover  the  real  value. 

(A)  That  debt  and  detinue  may  be  joined, 
see  Saund.  117  b.  Bro  Joinder  in  Aetion, 
97,  and  tor  the  forms  see  BrownL  Red.  186; 
East,  150.  Vi^hen  a  defendant  has  in  his  pos- 
session personal  property,  formerly  of  R. 
the  plaintiff,  and  it  be  doubtful  whether  a  con- 
tract by  the  defendant  for  the  purchase  there- 
of can  be  proved,  it  is  advisable  to  insert  a 
count  in  debt  fi>r  goods  sold,  and  another  count 
in  detinue  for  the  chattel,  in  order  that  the 
plaintiff  may  recover  on  one  ground  or  the 
other;  and  many  other  caset;  may  ooenr,  in 
which  this  joinder  of  action  may  be 
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SUenbarauffh,  ^  , 

next  after in  ^^^^^^ 

Terniy  —  Will,  4.  (t)  conclusion 


(to  wit.)    A.  B.  complains  of  C.  D.  beiug  in  the  custody  of  the  of  a  deo- 

aarshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  ^^^^^^^^  "* 
liBiself,  of  a  plea  of  trespass  on  the  case.    For  that  whereas,  &c. —  trover  in 
[Here  stale  the  cause  of  action^  and  conclude  as  follows :] — ^To  the  da-  K.  B. 
sage  of  the  said  plaintiff  of  £ —  (A;),  and  therefore  he  brings  his  suit,  &c. 

Pledges,  &c. 

Jk  ike  Common  Pleas. 

next  after in  The  like 

Term,  —  Will.  4.  (I).      '''  ^'  ^ 


(to  wit.)   0.  D.  was  attached  to  answer  A.   B.   of  a  plea  of 

trespass  on  the  case,  and  thereupon  the  siad  A.  B.  by  E.  F.  his  attorney, 
ec»D|dain8,  for  that  whereas,  &;c. — [  State  the  cofuse  of  action,  and  then  corir 
dude  as  follows :] — Wherefore  the  said  plaintiff  saith  that  he  is  injured, 
and  hath  sustained  damage  to  the  amount  of  £ —  (iti),  and  therefore  he 
briags  his  suit,  <&c. 


I.    FOR  TORTS  TO  THE  PERSON. 


FOB  KEBP 

iMO  ms- 

CH1EV0U8 

I.   FOB  THE  KEEPING  MISCHIEVOUS  ANIMALS.  amimau. 


{^Comm^ncemetit  as  above."] — ^For  that  whereas  the  said  defendant,  here-  For  keep- 
tofore,  to  wit,  on,  &c.  {day  of  injury  or  about  it}  *and  from  thence,  »ng  *  ^o« 
for  a  long  space  of  time,  to  wit,  until  and  at  the  time  of  the  damage  and  ^^^^ 
injury  to  the  said  plaintiff  as  hereinafter  mentioned,  to  wit,  at,  &c.  {ve-  kind  (n). 
mmej  wrongfully  and  injuriously  did  keep  a  certain  dog,  he  the  said  de-  r  «597  1 
fendant,  during  all  that  time,  well  knowing'  that  the  said  dog  then  was 
(used  and  accustomed  *to  attack  and  bite  mankind  (o),]  to  wit,  at,  &c* 

(€)  As  to  the  title»  see  ante,  12  n.  a.  Pleader,  2  P.  2  ;  Com.  Dig.     Action  npon  the 

(Jb)  A  aom  aofficient  to  cover  the  real  dam-  Case  for  Negligence,  A.  6 ;  8  C.  &  P.  138;  9  East, 

0.  281;  2Stra.  1264; 4 Campb.  198;  1  Stark.  285; 

iiy  Ante,  12,  n.  a.  B.  &  C  620,a  C;  1  Esp.  208.    Seethefbrma, 

(m>  Sapra,  n.  Ar.  Plead.    Ass.    117;    Morg.    448;    8    Wentw. 

(«t>  As  to  the  liability  d  the  owner  of  ani-  Index,  *28. 


fiir  mJaohief  done  l^them,  tee  ante,  voL  i.  (o)  This    scienter    mnst  be   alleged   and 

c,  *'AnimaU.**    iBum,  J.  i6th  edit  tit  proved,  I  M.   &  &  288.— Byer,  25  b.  29  a. 

^J>ogm.**    Bo0Ooeon£Tidenoe,219;  Com.  Dig.  2  Salk.  662;  2  Stra.  1266;  1  Lord  Ba7m.606, 

Voi^  n.  56 
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(venire)  aforesaid  ;  and  which  said  dog  afterwards,  and  whilst  the  said  do- 
f jn(iant  so  kept  the  same  as  aforesaid,  to  wit,  on,  '&c,  aforesaid,  at,  Ac, 
{venue)  aforesaid,  did  attack  and  bite  tlie  said  plaintiff,  and  did  then  and 
there  pn'eatly  lacerate,  hurt,  and  wound  one  of  the  legs  of  him  the  said 
plaintiff;  and  thereby  he  the  said  plaintiff  then  and  there  became  and  was 
sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a 
long  space  of  time,  to  wit,  for  the  space  of  six  months  then  next  follow- 
ing, daring  all  which  time  he  the  said  plaintiff  thereby  suffered  and 
underwent  great  pains,  and  was  thereby  then  and  there  hindered  and  pire- 
vented  from  performing  and  transacting  his  lawful  affairs  and  business  by 
him  during  that  time  to  be  performed  and  transacted ;  and  also,  by  meanis 
of  the  premises,  he  the  said  plaintiff  was  thereby  then  and  there  put  to 
great  expense,  costs,  and  charges,  in  the  whole  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  £ — ,  in  and  about  endeavoring  to  be  cured 
of  the  said  wounds,  sickness,  lameness,  and  disorder  so  occasioned  as 
aforesaid,  and  hath  been,  and  is,  by  means  of  the  premises,  otherwise 
greatly  injured  and  danuiified,  to  wit,  at,  Ac.  (venue)  aforesaid. — [Adda 
covnl^  stating"  that  the  dofc  '^  was  of  a  ferocious  and  mischievous  nature," 
and  another  for  not  keeping  the  dog  properly  secured  or  fed,  as  the  fsuks 

r  4^ggg  1  maj/  be.'j — To  'the  damage  of  the  said  plaintiff  of  £ —  and  therefore  he 

*•  ■'  brmgs  his  suit,  Ac. 

Pledges,  Ac. 

The  like  [Same  as  the  fast  precedent  to  the  asterisk.] — To  hurt,  chase,  bite, 

Uft  keep-    worry,  and  kill  sheep  and  lambs  (17),  which  said  dog  afterwards,  to  wit,  on 
mg  a  dog   i}^Q  ^Qj  jjj^j  y^j^j.  aforesaid,  and  on  divers  other  days  and  times,  between 

&CCII8TODI—  V  W  ~  J  I 

ed  to  bite  ^^^  ^^7  ^^^  thc  day  of  commencing  this  suit,  to  wit,  at,  Ac.  i}>enue\ 
aforesaid  did  hunt,  chase,  bite,  and  worry  divers,  to  wit,  [one  hundredj 
sheep  and  [one  hundred]  lambs  of  the  said  plaintiff,  of  great  value,  to 
wit,  of  the  value  of  £ — ,  there  then  found  and  being  ;  by  means  whereof, 
divers,  to  wit,  [fifty  I  of  the  said  sheep,  and  [fifty  I  of  the  said  lambs  of 
the  said  plaintiff,  being  of  great  value,  to  wit,  of  the  value  of  £ — ,  then 
and  there  died,  and  became  of  no  value  to  the  said  plaintiff,  and  the  resi- 
due of  the  said  sheep  and  lambs  of  the  said  plaintiff,  being  also  of  great 
value,  were  then  and  there  greatly  terrified,  damaged,  and  injured,  and 
rendered  of  no  use  or  value  to  this  said  plaintiff,  to  wit,  at,  Ac.  {yenue^ 
aforesaid — [Add  a  count  or  more,  as  suggested  inform,  ante,  597.J — To 
the  damage,  Ac. — [  (Conclusion  as  ante,  596.] 


pbeep  or 
other  Ani- 
mals (/?). 


12  Mod.  332;  1  Lutw.  90;  Cro.  Car.  487, 
What  is  or  is  not  sufficient  eyidenoe  of  the  de- 
fendant's knowledge  of  the  propensity  see  2 
Stra.  1264.  2  Esp.  Rep.  482;  Com.  Dig. 
Action  on  the  Case  fbr  Negligence,  A.  6; 
4  Campb.  198;  1  Stark.  286;  8  C.  &  P.  188. 
It  may  be  advisable  to  add  a  count  for  not 
keeping  the  dog  properly  secured,  2  Esp.  Rep. 
482;  or  properly  fed.  See  the  precedents,  PL 
Ass.  106;  2  Rich.  C.  P.  178;  Morg.  442;  LiL 
£nt  29.  An  averment  thftt  the  dogs  were  ao- 
eustomed  to  bite  theep,  is  not  supported  by 
proof  they  were  ferocious  and  used  to  bite  men, 
I  B.  &  A.  621;  2  Stark.  214,  S.  C;  and  it 
would  be  sufficient  to  state  that  the  dog  was  of 
A  "  ferooions  and  misohieyons  nature.*'    1  B. 


edit.    OU 


k  Jl  621. 

(p)  See  the  notes  to  the  last 
ante,  696,  7,  and  Bum,  J.  26lh 

(q)  See  ante,  696,  7.    If  there  be  no 
dence  of  the  d^endant*s  having  notice  of 
dog's  propensity  to  kill  the  particular 
which  have  been  iigured,  it  may  be  ad^ 
to  state  what  particular  mischief  he  had 
before,  1  Ld.  Raym.  110;  Balk.  13;  or  to 
a  propensity  to  injure  animals  in  general* 
12  Mod.  386,  6;  Ld.  Raym.  608;  1  SiOk. 
482,  which  would  be  sufficient,  if  not 
ly  demurred  to,  1  M.  &  a  288;  1  Ld. 
109. 


lOB  I0B3S  10  IHB  PBB80K. 
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TOB  PUBUO 
KOlSAXOBk 


n.  FOR  PUBLIC  NUISAXCES. 

[Chmmencement  as  arUe^  596.] — ^For  that  whereas  the  said  defefendant, 
before  and  at  the  time  of  the  committing  of  the  "W^grieTance  hereinafter 
next  mentioned,  was  possessed  of  a  certain  messuage,  with  the  appurte- 

naaces,  situate  and  being  in  a  certain  street  called in  the  paris^h  of 

in  the  county  of which  said  street,  at  the  time  of  the  commit- 

tisg  of  such  grievance,  and  from  thence  hitherto  hath  been,  and  still  is,  a 
eommmon  public  street  and  highway,  for  all  persons  to  go,  return,  pass,  and 
repass,  in,  by,  and  with  coaches,  chariots,  and  other  carriages,  at  their  free 
w31  and  pleasure,  to  wit,  at,  &c.  {venue)  yet  the  said  defendant,  well 
kiiowtlig  the  premises,  whilst  he  was  so  possessed  of  the  said  messuage, 
with  the  appurtenances  as  aforesaid,  to  wit,  on,  &c,  (^day  of  injury^  or 
about  it)  at,  &g,  (venue)  aforesaid,  wrongfully  and  unjustly  put  and  placed 
dirers  large  quantities  of  materials,  dirt,  and  rubbish  in  the  said  street, 
near  to  the  said  messuage,  and  wrongfully  and  injuriously  kept  and  con- 
tinned  the  same  therein,  and  during  the  night  time  of  that  day,  without 
fixing  or  placing,  or  causing  to  be  fixed  or  placed,  any  light  or  signal  at 
or  near  such  dirt  or  rubbish,  to  denote  or  show  that  the  same  were  so  there 
as  aforesaid,  by  means  and  in  consequence  of  which  said  negligence  and 
improper  conduct  of  the  said  defendant  in  that  respect,  afterwards,  to  wit, 
in  the  night-time  of  the  said  day,  to  wit,  at,  &c.  {venue)  aforesaid,  a  cer- 
tain carriage  of  the  said  plaintifif,  of  great  value,  to  wit,  of  the  value  of 
£ —  with  the  said  plaintiff  therein,  then  and  there  going  and  passing  in  and 
llirongh  the  said  street,  was  accidentally  driven  upon  and  against  the  said 
dirt  and  rubbish,  and  was  thereby  then  and  there  overturned,  by  means 
wbereof  the  said  plaintiff  then  and  there  became  and  was  greatly  hurt 
limised,  cut,  and  wounded,  and  sick,  soue,  &g,  ISame  damage,  as  ante^ 
697,  and  if  the  plaintiff^ s  carriage  were  injured^  state  such  damage:,  and 
ike  e3gf>ense  of  repair j"]  to  wit,  at,  &c.  (venue)  aforesaid. 


Ag&inst 
tbe  occupi- 
er of  a 
bouse  ad- 
joining a 
public 
street,  for 
laying 
rubbish 
therein, 
whereby 
plaintiff 
was  over- 
turned in 
his  car- 
riage (r). 

[  *599  ] 


And  whereas  also,  before  and  at  the  time  of  the  committing  of  the 
grievance  by  the  said  defendant  as  hereinafter  mentioned,  there  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  a  certain  other  common  and 


(r)  Seelbrma,  8  Wentw.  428»,  2  Rich.  G.  P. 
141,  2;  Morg.  488.  As  to  the  Uability  of  the 
fwuiuicr  in  a  case  of  this  nature,  see  ante, 
woL  a.  Inndex,  tit.  '*  Nuisance  land.^*  1  B.  & 
F.  404;  2  a  Bla.  850;  Com.  Dig.  Action  on 
Ihs  Gtase  I6r  a  Nuisance;  8  Wentw.  Index,  28, 
12;  S  Campb.  898;  Bum,  J.  26th  edit  tit 
^nce.*'  Where  A.  contracted  with  B. 
Ins  (A-*8)  house  for  a  stipulated  sum, 
oontraeted  with  C.  to  do  the  work,  and 
a  wHh.  I>.  to  Aimish  the  materials,  and  the 
of  D.  hrought  a  quantity  of  lime  to 
i^  and  phu^  It  in  the  road,  by  which 
i^fl*8  carriage  was  overturned;  it  was 
_,  thA^  A  was  Uable  for  the  damage,  1  B. 
\  'AM,  And  8ee4  M.  &  a  29;  6  B.  &  C.  560. 
incorporated  water-works  compa- 


ny contracted  with  certain  pipe-layers  to  lay 
down  pipes,  who  employed  workmen  by  whose 
negligence  an  accident  happened,  Ld.  Ellen- 
borough  held  the  company  liable,  8  Caropb. 
408,  and  see  1  Stark.  189.  See,  as  to  leaving 
open  ceUar  doors,  &c.  the  form  and  notes,  post, 
600.  When  trustees  of  a  public  road  are  not 
liable,  see  4  M.  &  S.  27.  Ante,  vol.  i.  Ind. 
"  JiffenU,*^  "TViM^ees."  In  general  an  ac- 
tion is  not  sustainable  for  a  public  nuisance, 
unless  the  plaintiff  has  sustiuned  some  partiC" 
ular  damage.  Com.  Die.  Action  on  the  case 
ibr  a  Nuisance,  C;  Co.  Lit  66  Sr— 9  Co.  112  b, 
118;  2  T.  R.  667;  8  Wils,  412;  11  East,  61; 
12  East,  482.  4  M.  &  S.  101 ;  2  Bing.  156, 
268.  See  the  form  and  notes,  post,  600,  for 
obstructing  a  highway. 


SerAwd 
coi  •)!, 
OD  Uiug 
tHf/ate 
m«;itof 
t2i«  d^fon 
d'iiit'8 
p'  R»es8ioii 
a  the 
h  use. 
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roE  puBuo  public  highway,  in  the  parish  aforesaid,  for  all  the  liege  subjects  of  onr 
RuisAKCEs.  gjjjj  1qj.(J  ii^Q  king,  to  go,  pass,  and  repass,  at  all  times  of  the  year,  at 
their  free  will  and  pleasure ;  yet  the  said  defendant,  wdl  knowing  the 
premises,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  Ac 
{yenve)  aforesaid,  wrongfully  and  unjustly  caused  to  be  put  and  placed  di* 
vers  large  quantities  of  materials,  dirt,  and  rubbish,  in  the  said  lastnnen- 
tioned  common  and  public  highway,  whereby  the  said  plaintiff,  being  a 
liege  subject  of  our  said  lord  the  king,  lawfully  passing  in  and  al<Nig  the 
said  last-mentioned  highway  in  a  certain  carriage  was  then  and  there, 
with  great  force  and  violence,  overturned  in  the  said  last-mentioned  car* 
riage.  By  means,  &c. — {^Same  damage  m  in  the  first  cautUj  and  am- 
elude  as  antCj  596.] 

For  that,  whereas  the  said  defendant,  before  and  on,  Ac.   {dap  of  m- 
ing^a  iwSe  J^^t/  ^^  dbout  it^  was  the  possessor  and  occupier  of  a  certain  messuage 
(which  led  and  premises,  with  the  appurtenances,  situate  in  the  county  of  M.  aiid 
to  defend     ^gar  to  a  certain  common  and  puljlic  highway  there,  in  which  said  hi^- 
iar)\o*"    ^^y  there  now  is,  and  before  and  on  the  same  day  and  year  aforesaid 
badly  coy-  thcrc  was,  a  certain  hole,  opening  into  a  certain  cellar  and  vault,  of  and 
ered,  that   belonging  to  the  said  mesf^uage  and  premises  of  the  defendant,  to  wit, 
fell  down    ^*9  *^*  (t?«'w^)-     Yet  the  said  defendant,  well  knowing  the  premises, 
and  broke  whilst  he  was  SO  the  possessor  and  occupier  of  the  said  messuage  and  pre- 
hisleg  {g).  mises,  wish  the  appurtenances,  and  whilst  there  was  such  bole  as  afore- 
said, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue')  wrongfnlly 
and  unjustly  permitted  the  said  hole  to  be  and  continue,  and  the  same 
was  then  and  there  so  badly,  insuflSciently,  and  defectively  covered,  thai 
by  means  of  the  premises,  and  for  want  of  proper  and  sufficient  cove^ 
ing  to  the  said  hole,  the  said  plaintiff,  who  was  then  and  there  passing  in 
and  along  the  said  highway,  then  and  there  necessarily  and  unavoidably 
slipt  iind  fell  into  the  said  hole,  and  thereby  the  left  leg  of  the  said  plain* 
tiff'  was  then  and  there  fractured  and  broken,  and  he  the  said  plaintiff  be- 
came and  was  sick,  sore,  lame,  diseased,  and  disordered,  and  so  remained 
and  continued  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  dur- 
ing all  which  time  ho  the  said  plaintiff  thereby  suffered  and  underwent 
great  pain,  and  was  prevented  from  attending  to  and  transacting  his  ne- 
cessary and  lawful  affairs  and  business,  by  him  during  that  time  to  be  per^ 
formed  and  transacted,  and  was  also,  by  means  of  the  premises,  forced 
and  obliged  to  pay,  lay  out,  and  expend,  and  did  pay,  lay  out,  and  ex- 
pend a  large  sum,  to  wit,  the  sum  of  £ —  [state  enough']  in  and  about  the 
endeavoring  to  get  healed  and  cured  of  the  said  wounds,  sickness,  and 
disorder,  to  wit,  at,  &c.  {oernte). 


{g)  The  occupier  of  a  lioiise  is  boand  to 
rul  in  the  area,  and  if  an  accident  happen 
it  18  no  defenne  that  the  premiaes  had  oeen 
in  the  same  situation  for  ma^jr  years  before  the 
defendant  came  in  possession  of  them,  8 
Campb.  896.  Where  the  tenant  of  a  house 
was  bound  to  repair  it,  but  the  landlord  so- 
perintended  the  repairs,  and  the  ocUar  was  left 
in  a  dangerous  state,  and  an  accident  hap- 
pene*!.  tlie  landlord  was  held  liable,  4  Taunt 
649;  2  H.  Bla.  849.  So  when  the  defendant 
had  employed  a  bricklayer  to  make  a  sewer, 
who  left  it  open,  in  consequence  of  which  the 


plaintiff  fell  in,  and  broke  his  leg,  the  dcMU 
ant  was  held  Uable,  6  Esp.  6;  6  B.  ft  C  66% 
In  a  late  case,  it  was  hdd  that  a  tradesssn 
who  has  a  cellar  opening  upon  the  pnblfl 
street,  is  bound,  when  he  uses  it,  to  take  i«i> 
sonable  care  that  the  flap  of  it  is  so  pbflli 
and  secured,  as  that  unaer  ordinary  oircvfll* 
stances,  it  shall  not  fidl  down;  but  if  te 
tradesman  has  so  placed  and  secured  it,  aaAlk 
wrong-4oer  throws  it  oyer,  the  tradesmaa  vtt 
not  be  liable  in  damages  for  any  ii^ury  OM^ 
sionedbyit»4aftP.  262. 


FOE  TORTS  TO   PBBSONAL  PBOPBBTT.  aBOfi 

Pc»  that  whereas,  before  and  at  the  time  of  the  committing  of  the  J^*J^^ 
grievance  hereinafter  next  mentioned,  to  wit,  on,  &c.  {efat/  of  obstruction^  ^^^  ^^ 
or  €ibout  it)  there  then  was,  and  from  thence  hitherto  has  been,  and  still  structuig 
ought  to  be,  a  certain  common  and  public  bridle-way,  and  drift-way  [ac-  \y^^^ 
cording  to  the  fact — if  the  way  was  for  all  purposes^  say  "  highway,"]  .]^^  ^*^ 
in,  through,  over,  and  along  a  certain  close,  then  and  there  situate  and 
b^ng  m  the  parish  of  B.  in  the  county  of  N.  for  all  the  liege  subjects  of 
our  lord  the  king  to  go,  return,  pass,  and  repass,  on  foot  and  with  cattle, 
at  all  times  of  the  year,  of  their  free  will  and  pleasure  [if  the  right  be  at 
omfy  particular  seasons  of  the  year^  or  for  particular  purposes  anlyy  state 
U  accordinglyli  to  wit,  in  the  parish  aforesaid,  in  the  county  aforesaid* 
And  whereas,  before  and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  and  before  mentioned,  the  said  plaintiff  was  lawfully  possessed 
of  divers,  to  wit,  three  asses,  laden  with  coals,  goods,  and  chattels  of  the 
said  plaintiff,  and  just  before  and  at  the  time  of  th^  committing  of  the 
said  grievances  by  his  servants  in  that  behalf,  was  driving  and  conducting 
his  said  asses,  so  laden  as  aforesaid,  in,  through,  over,  and  along  the  comr 
mon  and  public  [bridle-way  and  drift-way]  aforesaid,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid ;  yet  the  said  defendant  well  knowing 
the  premises,  but  contriving  and  wrongfully  and  unjustly  intending  to  in- 
jure the  said  plaintiff,  and  to  prevent  him  from  driving  and  conducting  his 
said  asses,  so  laden  as  aforesaid,  in,  through,  over,  and  along  the  said  com- 
moQ  and  public  [bridle-way  and  drift-way]  wrongfully  and  injuriously  shut, 
dosed,  and  fastened,  and  caused  to  be  shut,  closed,  and  fastened,  a  cer- 
tain gate  across  the  said  common  [bridle-way  and  drift-way]  aforesaid} 
and  kept  and  coutmned  the  said  gate  so  shut,  closed,  and  fastened  across 
the  said  common  and  public  [bridle-way  and  drift-way]  aforesaid,  for  a 

long  space  of  time,  to  wit,  for  the  space  of hours  then  next  ensuing, 

and  thereby,  during  all  the  time  aforesaid,  obstructed  the  said  common 
and  public  [bridle-way  and  drift-way]  and  thereby  prevented  the  said 
plaintiff  from  driving  and  conducting  his  said  asses,  so  laden  as  aforesaid, 
in,  through,  over,  and  along  the  said  common  and  public  [bridle-way  and 
drift-way]  by  reason  of  all  which  the  aforesaid  premises  the  said  plaintiff 
was  obliged  to  drive  and  conduct  his  said  asses,  so  laden  as  aforesaid,  back 
again,  and  by  a  very  circuitous  road,  and  for  a  much  greater  distance  than 
he  otherwise  would  and  of  right  ought  to  have  done,  to  wit,  at,  Ac.  {venue) 
aforesaid. 


♦m.    FOR  MALICIOUS  ARREST  OR  PROSECUTIOK.  [  *600  ] 

FOB 

[Commencement  as  ante^  596.] — ^Por  that  whereas  (t)  the  *said  defend-  "I^St?* 

For  anuk 

ik\  An  aetion  wiU  not  in  general  lie  by  an  declumtion,  by  »  neitat  that  *%  the  law  of  lioious  ar* 

al  fitr  the  obetmction  of  a  puhlie  high-  tht  realm  no  pereon  ought  to  be  arrested,  ^c.  rest  under 

, mt  Comb.  ISO;  6  Mod.  266;  8  Mod.  ^9;  for  a  debt  under  )(M.,  4-c  ;'*  see  8  Wentw.  828;  a  latitat, 

Eb*.  664;  but  if  the  obstraotion  oocaeion  Morg.  Free.  400,  402;  bnt  aa  the  7  &  8  Geo.  where  the 

mnj  speetal  damage,  then  the  party  in-  4  e.  21,  enaets,  that  when  the  cause  of  action  former 

Jarad  may  bring  ao  aeSon  against  the  party  dom  not  amount  to  2(M.,or  upwards,  the  plain- 

mmutBg  the  obstruction,  see  2  Bing.  166,  268;  tiff  shall  not  proeeed  by  arrest,  this  pnblio  and 

4  M.  ft  8.  101.  general  Uw  need  not  be  recited. 
(i)  It  was  formeriy  usoal  to  oommmea  tha 


0OQ 


DECLARATI0N8  IN   CASS. 


UOIOUl 


Biiit  termi- 
Dftted  br 

taxing 
O06t8  up- 
on a  role, 
fi>r  the 
payment 
of  money 
intooourt 


ant  heretofore,  to  wit,  on,  Ac.  ( J)  at,  &c.  {venue)  {m)  not  then  having 
any  reasonable  or  probable  cause  of  action  whatsoever  against  the  said 
plaintiff,  to  the  amount  of  the  sum  of  money  for  which  the  said  defendant 
maliciously  caused  the  said  plaintiff  to  be  arrested,  as  hereinafter  mention- 
ed (n),  but  wrongAiUy  and  unjustly  contriving  and  intending  to  impriaon, 
harass,  oppress,  and  injure  the  said  plaintiff,  falsely  and  maliciously  (o) 


{k)  See  a  great  Tariety  of  fbrms  indexed  in 
8  Wentw.  Index,  xy.  xxL;  Morg.  409,  &c.; 
LiL  Ent  86.  As  to  this  action  in  genera],  see 
ante,  YoL  I  Index,  <*  Mai.  Pros. ;"  Co.  Lit 
161  a.  n  1;  2  Wils.  805;  Bao.  Abr.  Action  on 
the  Case,  H  ;  Com.  Dig.  Action  on  the  Case 
for  a  Conspiracy,  A.  ^c;  8  Bla.  Com.  by  Chit- 
ty,  1  6,  &c.  n.  The  gist  of  the  notion  for  a 
malieiout  arregt  is  the  unfounded  arrc^  or 
imprisonment,  2  Wils.  SOS  f  falsehood  in  the 
demand,  malice,  and  the  want  of  probable 
cawe,  1  T.  R.  544.  2  T.  R.  231.  The  suit 
must  also  have  been  decided  by  8c>me  Irgal  means 
before  an  action  is  mamtainable,  1  Esp.  Rep. 
80;  see  8  B'mg.  297;  Post,  608,  n.  No  action 
can  be  ir-upported  merely  for  a  malicioos  suit, 
without  an  arrest  or  imprisonment  1  Salk. 
14;  1  B.  &  P.  205;  Com  Rep.  190;  Selw.  N. 
P.  1027';  1  Gow.  C.  N.  P.  20;  1  Camp  208,  n 
—6  Mod.  73;  8  Bl.  Com.  by  Chit  126,  notes. 
A  party  is  subject  to  this  acfJon  where  there  is 
an  admitted  set-off,  and  he  arrests  without  re- 
garding it,  8  B.  &  C.  13.*;  4  D.  &  R.  658,  S. 
C;  4  Burr.  19J6;  5  B.  &  A.  518;  and  as  to 
arresting  for  penalty  of  a  bond,  see  1  Saund. 
58  c.  It  seems  the  party  is  liable,  though  the 
acts  were  done  by  his  attorney,  and  without 
his  the  ( defendant's  1  knowle<lge,  8  M.  &  P. 
12.  The  reasonableness  or  probability  of  the 
cause,  is  a  mixed  question  of  law  and  JSust,  for 
the  jury  to  decide  on,  2  B.  &  C.  692—4  D.  & 
R.  107,  a  C:  2  Moore,  80;  1  Wils  282;  1  T. 
R.  544;  see  2  B.  &  C.  602,  where  plaintiff  ar- 
retted on  a  Pleader *s  opinion.  Proof  of  ex- 
ptess  malioie  is  not  eYidenoe  of  want  of  proba- 
ble cause,  1  T.  R.  545.  Though  want  of 
pn  baUe  cause  is  evidenoe  of  malice,  it  is  al- 
wa}8  desirable,  if  possible,  to  prove  express 
malice,  but  in  some  cases  malice  may  be  im- 
pli  d,  as  where  plaintiff  brought  an  action,  and 
(Iclnyed  it  afterwards  for  some  time,  and  then 
i\h  continued,  and  paid  costs,  it  was  considered 
nalice  might  be  inferred,  4  B.  &  C  21:  though 
in  nrother  previous  cose  it  was  considered  by 
L(  id  Ellcnhorough  that  a  mere  discontinuance 
w:  s  not  of  itsdf  evidence  of  malice,  1  Stark. 
50.  Buffering  of  non-pros  is  not  of  itself  evi- 
d  nee  of  malice,  4  Taunt  7;  nor  is  taking 
n  <  ney  (after  being  paid  in  by  defendant)  out 
of  court,  and  not  proceeding,  8  Esp.  Rep.  84. 
Arresting- on  a  bill  upon  which  the  defendant 
i»  as  discharged  for  want  of  notice  of  didionor, 
i^  not  a  sufficient  want  of  'probable  cause,  1 
Ffark.  C.  N.  P.  50 — Arrestmg  a  person  by 
mistake,  will  rebut  evidence  of  malice  against 
h  m,  see  M.  &  M.  C.  N.  P.  180.  8  Qampb. 
UO;  8  East,  814.    A  pUuntiff  is  bound  to  ao- 


oept  the  debt  and  ooets  on  a  co.  ta. ,  and  if  bs 
proceed  afterwards,  he  will  be  liable  to  an 
action  for  »  mailoious  prosecution,  4  B.  & 
C.  26;  see  also  1  B.  &  P.  888;  14  fiat, 
468. 

Whenever  the  Imprisonment  is  under  rtfpt 
lar  process,  trespass  cannot  be  supported,  and 
case  is  the  only  remedy,  8  T.  it  185;  Hob. 
266;   1  T.  R.  544;  2  T.  R.  225;  2  Chit  Bqt. 
804. 

When  the  arrest  was  in  process  out  of  in 
inferior  court,  the  declaration  will  be  simOsr 
to  the  above,  except  in  the  statement  of  tbs 
process.  Case  may  be  supported,  though  the 
court  had  no  jurisdiction.  2  Wils.  802,  876; 
Com.  Rep.  190. 

(/)  The  teste  of  the  writ,  or  the  day  it  wis 
actually  issued;  but  the  first  is  preferable;  an- 
te, 446,  n. 

(m)  The  venue  is  transitory. 

(ft)  As  to  the  sum  for  which  a  party  may 
be  arrested,  see  ante,  600,  n.  Sometimes  the 
precedents  run,  "to  the  amount  of  10/.  or 
upwnrtU;**  but  when  there  was  a  debt  to  that 
amount,  and  the  arrest  has  been  for  tou  mueh, 
the  above  precedent  is  (he  proper  form,  and 
will  always  suffice,  1  Campb.  295.  lu  1  Salk. 
15,  it  is  said  the  plaintid'  should  show  bow 
mach  was  due,  but  that  cannot  be  necessary. 
It  should  seem  that  in  an  action  for  a  maliciooi 
arrest,  where  there  was  a  set  off,  the  declara- 
tion should  aver  a  scienter  of  the  set-off;  or  at 
least  should  state  Uiat  the  defendant  had  not 
oaose  of  action  to  the  amount  for  wliich  At 
could  arrest  In  2  Wills.  802,  in  an  action  for 
maliciously  holding  plaintiff  to  bail  in  an  infe- 
rior court,  which  had  not  jurisdiction,  it  was 
held  necessary  to  aver  in  the  declaration  a 
scienter  in  the  defendant  of  the  want  of  this 
jurisdiction. 

(o)  As  to  the  allegation  of  defendant's  ma- 
licious intent,  see  2  WiU.  805,  and  1  Wilfc 
V88.  The  words  "falsely,'*  or  ** wrongful" 
ly,**  have  been  holden  to  be  sufficiently  ex* 
pressive  of  a  malicious  intent,  1  Saund.  242  a. 
n.  2.^1  East,  568;  Com.  Dig.  Action  on  the 
Case  for  a  Conspiracy,  C.  3.  Legal  definition 
of  malice,  GUb.  Cases  Law  .v  Evid.  198;  8taik. 
on  Evid.  tit  Malice;  4  B.  &  C.  L'55.  The  mal- 
ice  may  be  implied  from  the  wiuit  of  probahb 
cause,  1  T.  B.  545.  As  to  pixnif  of  malice  in 
a  criminal  prosecution,  see  9  East,  S61 ;  and 
what  evidenoe  suffices,  see  1  Stark.  48;  1 
Marsh.  222.  Party  not  liable  if  he  acts  under 
wiiat  he  conceives  sound  advice,  1  Stark.  608» 
2  B.  &  a  693;  4  D.  &  R.  107,  &  (X 
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caused  and  procured  to  be  sued  and  prosecuted  out  of  the  court  of  our  »ob  mau 

Baidlord  the  king,  before  the  king  himself  (/?)  a  certain  writ  of  our  said  ^'^^^ 

lord  the  king,  [here  state  the  issuing'  of  the  writ,  which  may  be  stated  as 

man  action  on  a  bail-bond^  as  ante,  446,  450, 451  ;  if  it  was  a  latitat. 

Me  U  as  follows ;] — called  a  latitat  (^),  at  the  *suit  of  the  said  defend-  [  *602  ] 

ant  against  the  said  plaintiff,  directed  to  the  sheriff  of ,  by  which 

said  writ  our  said  lord  the  king  commanded  the  said  sheriff  that  [examine 
with  tmt]  ho  should  take  the  said  plaintiff  (r),  if  he  should  be  found  in 
his  bailiwick,  and  him  safely  keep,  so  that  he  might  have  his  body  before 

our  said  lord  the  king,  at  Westminster,  on next  after to  answer 

the  said  defendant  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  de- 
fendant against  the  said  plaintiff  for  £— -  upon  promises,  according  to  the 
costom  of  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, to  be  exhibited,  and  that  the  sheriff  should  then  have  there  that 
writ.    And  the  said  defendant,  contriving  and  intending  as  aforesaid,  after- 
wards, to  wit,  on  the  day  and  year  ISrst  aforesaid,  at,  &c.  {venue')  afore-    * 
said,  falsely  and  maliciously  and  without  having  any  reasonable  or  proba 
ble  cause  of -action  whatsoever  against  the  said  plaintiff,  to  the  amount  of 
JE20  or  upwards,  caused  and  procured  the  said  writ  {or,  if  a  bill  of  Mid- 
dksex^  say  "  precept,")  to  be,  and  the  same  then  and  there  was  marked  lndon»- 
and  indorsed  for  bail  X—  {s),  and  the  said  writ  {or  if  a  bUl  of  Mid-  ^^^^ 
dksex,  say  "  precept,")  being  so  marked  and  indorsed  for  bail  as  afore- 
said, the  said  defendant  afterwards,  and  before  the  said  return  thereof,  to 
wit,  on,  &c.  (Jthe  precise  time  is  not  material,  but  it  is  usual  to  insert  the  The  ornii 
ia^  of  arrest,  or  some  day  just  before  it)  at,  &c.  {some  place  in  county 
where  arrest  made)  contriving  and  intending  as  aforesaid,  and  without 
having  any  reasonable  or  probable  cause  of  action  whatsoever  against  the 
said  plaintiff,  to  the  amount  of  X20  or  upwards,  falsely  and  maliciously  {^t) 
caused  the  said  plaintiff*  to  be  arrested  (u)  by  his  body,  under  and  by  vir- 


{p]  See  ante,  446,  as  to  tlie  allegation  of 
fheoonrt  being  held  at  the  time  of  issoing  the 
niL 

iq)  As  to  the  statement  of  the  latitat,  or 
Ian  of  Middlesex,  see  ante,  446;  of  a  speoial 
niginal,  ante,  450;  of  a  capiat ,  in  C.  P.  ante, 
tf  L  If  the  writ  were  issued  into  Middlesex, 
terre  ante,  445,  n.  The  writ  should  be  cor- 
ncUy8tated,lH.Bla.49;lT.R.288.  Quare 
tlioQgfa  usual,  if  neoessaiy  to  state  the  writ 
ftasftiUy. 

(r)  It  is  not  neoessary  to  state  **  and  John 
Doe,"  ante,  446,  n. 

(t)  According  to  the  fiust,  stating  prooess, 
viUi  ae  etiam  clause,  as  sued  out  for  60/.  in- 
tlkad  of  802.,  and  indorsement  for  15/.,  the 
Vttnnt  being  for  30/.,  is  &tal  variance,  6 
JPrioe,  510.  &>metime8  it  is  stated  that  this 
adonement  was  made  by  Tirtue  of  an  aflSda- 
yit,  filed,  &c.  but  this  should  be  omitted,  as  it 
*  vnneoessaiy,  and  may  encumber  the  plain- 
tiff with  unnecessary  evidence;  see  ante» 
447,  B. 

(0  Ante,  601,  n  (o). 
^  (s)  To  constitute  an  arrest,  there  must  be 
tithei  a  corporeal  touch,  or  a  capacity  in  the 


officer  to  arrest,  and  submission  by  the  party, 
BuL  N.  P.  62;  2  New  Rep.  211;  B.  &  M.  C. 
N.  P.  821 ;  M.  &  M.  244.  Where  a  sheriifs 
officer  to  whom  a  warrant  upon  a  writ  against 
A.  was  delivered,  sent  a  message  to  A.  and 
asked  him  to  fix  a  time  to  caU  and  give  bail, 
and  A.  accordingly  fixed  a  time,  and  attended 
and  gave  bail ;  it  was  held,  this  was  not  an  ar- 
rest, and  that  an  action  for  a  malicious  arrest 
would  not  lie  against  the  party  suing  out  the 
writ,  although  he  had  no  cause  of  action,  6  B. 
&  C.  528.  In  George  v.  Radford,  5th  Decem^ 
ber,  1828,  at  GuIMball,  where  the  officer  swore 
that  he  arrested  the  defendant  by  showing  him 
the  warrant,  teUing  him  at  whose  suit,  and 
that  it  was  in  the  sheriflTs  office,  and  waifed 
tiU  the  defendant  paid  him  2/.  as  a  douceur, 
whereupon  the  defendant  referred  him  to  his 
attorney  to  put  in  bail,  &c..  Lord  Tenterden, 
C.  J.  thougnt  strongly  it  was  no  arrest,  but 
said  he  would  reserve  the  point  rather  than 
nonsuit;  see  1  0.  &  P.  158;  R.  &  M.  C.  N.  P. 
26;  2  C  &  P.  605.  It  seems  the  sherirs  re- 
turn  of  cepi  corput  is  prima  facie  evidence 
of  the  arrest,  11  East,  297;  2  FhiL  Evid.  166; 
ted  vide  Veake,  174. 
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tue  of  the  said  writ  (or,  if  a  bill  Of  3Iiddlesex^  sat/,  "  precept,")  and  to 
be  thereupon  imprisoned  and  kept  and  detained  in  prison  for  a  long  space 
of  time  to  wit,  for  the  space  of hours  then  next  following  and  un- 
til {w')  the  said  plaintiff,  in  order  to  procure  his  release  and  discharge  from 
the  said  imprisonment,  was  forced  and  obliged  io  and  did  then  and  there 
procure  certain  persons,  to  wit,  E.  F.  and  G.  H.  to  become  bail  {z)  for 
the  appearance  of  the  said  plaintiff,  in  the  said  court  of  our  said  lord  th& 
king,  before  the  king  himself,  at  the  return  of  the  said  writ,  (or,  if  a  bill 
of  Middlesex^  say^  "  precept,")  to  answer  the  said  defendant  accordmg 
10  the  exigency  of  the  said  writ  (or,  if  a  bill  of  Middlesex^  say  "pre- 
cept,") and  upon  that  occasion  he  the  said  plaintiff  and  the  said  E.  F. 
and  O.  H.  were  forced  and  obliged  to,  and  did  then  and  there  enter  into 
a  certain  b(Mid  or  obligation  for  the  purpose  aforesaid.  Whereas  in  truth 
and  in  fact  the  said  defendant,  at  the  time  of  suing  forth  the  said  writ  (or, 
if  a  bill  of  Middlesex^  say^  "  precept,")  and  of  the  said  arrest  and  impri- 
sonment, had  not  anj  reasonable  or  probable  cause  of  action  against  the 
said  plaintiff,  to  the  amount  of  the  said  sum  of  money  for  which  he  the 
said  defendant  so  maliciously  caused  tlie  said  plaintiff  to  be  arrested  and 
held  to  bail  as  aforesaid,  or  whereby  or  for  which  he  the  said  plaintiff,  by 
the  law  of  tlds  realm,  or  by  the  practice  ♦of  the  said  court  of  our  ^d 
lord  the  king,  before  the  king  himself,  could  or  ought  to  have  been  arrest- 
ed, or  holden  to  bail  as  aforesaid.  And  the  said  plaintiff  further  saith 
that  such  proceedings  were  thereupon  had  in  the  said  suit,  that  after- 


(10)  This  aUegation  need  not  be  proTed  to 
the  fi  U  extent  laid,  1  Stark.  48. 

(a;)  If  the  plaintiff  did  not  find  UU,  or  if 
there  be  any  doubt  as  to  the  proof  of  bail 
bond,  this  idlegation,  and  that  of  the  costs  of 
procuring  bail,  had  better  be  omitted,  or  an- 
other count  be  inserted. 

(^-)  This  action  must  not  be  brought  before 
the  first  suit  has  been  legaUj  determmed;  and 
it  most  be  averred  that  9ie  former  suit  termi- 
nated in  the  present  plaintiff's  fiiTor,  and  a  l«- 
gul  con^.lusion  of  the  suit  must  be  shown;  and 
If  the  s$uit  be  not  proved  to  have  beoi  deter- 
mined in  the  manner  allied,  it  is  a  ground  of 
nonsuit.  Year  Book,  2  R.  8  ,  pL  22;  Djer, 
281;  Yeb.  117;  GUb.  Cases  Law  and  Evid. 
168;  Com.  Rep.  190;  1  Salk.  15;  Dougl.  215; 
WUles,  2C0,  n.  a.;  1  Esp.  Rep.  79;  10  Mod. 
209;  Qwi.  Abr.  Action  on  the  Case,  H.  Com. 
Dig.  Acfin  Case  Conspiracy,  C.  5,  Ante,  vol. 
i.  Ind.  "MaLPros;"  2  T.  R.  225,  282;  1 
Saund.  218  b,  in  notes,  and  228,  229;  but  the 
omission  *b  aided  by  verdict  by  the  common 
law,  1  Saund.  228  b,  in  notes,  and  228,  229. 
See  the  reason,  1  Saund.  228  b;  2  T.  R.  228. 
And  it  seems  sufficient  to  say  generally,  *^that 
ike  tail  suit  vhu  ended  and  tktermined,*^  see 
8  Ld.  Rnym.  300.  In  Morg.  Prec.  554,  5,  the 
declarat'on  merely  alleges,  **  that  the  plaint 
was  duly  ended  and  determined,**  In  Weth^ 
erden  v.  Embden,  partially  reported  in  1 
Camnb.  295,  the  manner  in  which  the  suit 
ended  was  shown  and  objected  to  on  motion 
in  arrest  of  judgment,  but  the  oourt  held  that 


it  was  averred  that  the  suit  was  ended,  the 
statement  of  the  manner  how  was  unnecessaiy, 
and  the  plaintiff  had  judgment,  and  it  should 
seem  a  count  averring  generaUy  a  disooniinn- 
anoe  is  sufficient,  5  Price,  540.  Several  of  the 
precedents  in  the  old  entries  referred  to  8 
Wentw.  Index,  xiz.  do  not  show  the  termina- 
tion of  the  first  suit  The  plaintiff  in  the 
abuve  action  obtained  a  verdict,  notwithsttnd- 
ing  the  ease  in  1  Espw  Rep.  79;  8  £sp.  Rep.  34; 
and  no  objection  was  taken  to  this  mode  of  de- 
termining the  suit  See  Tldd's  Prac  Forms, 
Index,  Judgment  for  Defendant,  as  to  the  man- 
ner of  describing  the  different  modes  by  whidi 
the  suit  terminated  in  favor  of  the  preiCBt 
plaintiff  An  averment  that  the  suit  is  endet), 
IS  evidenced  byproof  of  the  rule  to  disoontinne 
upon  paying  of  costs,  and  that  the  coBts  were 
taxed  and  paid.  1  Stark.  48;  4  Campb.  218. 
S.  C;  and  the  discontinuance  (upon  payment 
of  the  costs)  has  relation  back  to  the  Term 
when  the  rule  to  discontinue  was  pronoanoed, 
1  D.  &  R,  2;  1  B  &  C.  640,  S.  C  In  the 
Common  Pleas  it  seems  that  the  plaintiff  most 
prove  the  discontinuance  by  an  entry  of  it  on 
the  roU,  eemble,  1  M.  &  P.  195.  How  far  sn 
agreement  to  d^rmine  a  suit,  afterwards  vads 
a  rule  of  court,  is  sufficient,  see  2  D.  &  & 
848.  In  an  action  for  a  fiilse  arrest  upon  a 
plaint  in  the  sheriff'soourt  of  London, evidsBM 
was  given  that  the  usual  course  of  thai  oov^ 
upon  the  abandonment  of  a  suit  by  the  plam- 
tiff,  was  to  make  an  entry  in  the  minute  book 
of  «  withdrawn,*'  and  it  was  held  that  pnot 
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▼ards,  to  wit,  on,  &c.  (z)  a  certain  rule  and  order  (a)  was  duly  madeb,  ^.ucioot 
the  said  court,  according  to  the  course  and  practice  of  the  same  court,  abbbsi. 
whereby  it  was  ordered  by  the  said  court  that  (fe/  this  off ree  with  the  or- 
der^ the  said  plain tifiF  should  have  leave  to  bring  into  court  in  the  said  suit 
£ — (6),  and  that  thereupon  (unless  the  said  defendant  should  joiccept 
thereof,  together  with  his  costs  and  charges  to  be  taxed  by  tlie  master  of 
the  said  court,  in  full  discharge  of  the  said  suit,)  the  said  sum  of  £ — 
should  be  struck  out  of  tlie  declaration  in  the  said  suit,  and  paid  out  of 
the  said  court  to  the  said  defendant,  or  his  attorney,  and  that  upon  the 
trial  of  the  issue  the  said  defendant  should  not  bo  permitted  to  give  evi- 
dence for  the  said  sum  of  £ — .  And  the  said  plaintitf  further  saith,  that 
afterwards,  to  wit,  on,  &c.  (c),  the  said  plaintiff  did  bring  into  court 
in  the  said  suit,  the  said  sum  of  £ —  in  the  said  rule  or  order  mentioned, 
and  that  the  costs  of  the  said  defendant  in  the  said  suit,  worvj  duly  taxed 
by  the  master  of  the  said  court,  at  the  instance  and  re(pie.st  of  the  said 
defendant  at  £ —  which  said  last-mentioned  sum  of  £ —  togctlicr  with 
the  said  sum  of  £ —  was  afterwards,  to  wit,  on,  &c,  last  aforesaid,  duly 
paid  to  the  said  defendant,  and  the  said  defendant  did  accept  the  same, 
together  with  the  said  sum  of  £ — in  full  discharge  of  the  said  suit.  And 
the  said  action  was  and  is  by  means  of  the  premises,  and  according  to  the 
coarse  and  practice  of  the  said  court,  wholly  discharged,  ended,  and  de- 
termined ((/),  to  wit,  at,  &c.  {venue)  aforesaid.  .  By  means  of  which  said  R^™**^ 
several  premises  the  said  plaintiff,  whilst  he  was  so  imprisoned  as  afore- 
said, not  only  suffered  great  pain  of  the  body  and  mind,  and  was  greatly  ex- 
posed and  injured  in  his  credit  and  circumstances,  and  was  hindered  and 
prevented  from  performing  and  transacting  his  lawful  affairs  and  business 
ly  him  during  that  time  to  be  performed  and  transacted,  but  was  also  forced 
tnd  obliged  to  lay  out  and  expend,  and  did  ^necessarily  lay  out  and  ex-  r  *605  1 
pend  divers  large  sums  of  money,  in  the  whole  amounting  to  a  large  sum 
tf  money,  to  wit,  the  sura  of  £ —  {state  enough)  in  and  about  the  procur- 
ing the  said  suit,  obtaining  of  his  release  from  the  said  arrest  and  impri- 
sooment,  and  in  and  about  other  the  premises  (/),  and  hath  been  and  is, 
by  means  of  the  premises,  otherwise  greatly  injured  and  damnified,  to  wit, 
at,  &c.  {venue)  aforesaid. — {^Conclude  as  ante^  506.] — [Add  a  county 
acerring  generally  a  discontinuance ^  or  ^^  that  the  said  suit  was  and  is 
wholly  ended  and  determined,"  as  recommended  in  5  Price ^  540,  and  an- 
i€,  603,  note,] 

\  Same  as  the  last  precedent^  to  the  asterisk  in  page  608,  and  proceed  The  like, 

where  the 

•Bch  entiT  in  the  minute  book  was  sufficient  which  are  here  enumeraled,  and  which  are         f. 

tD  ptore  the  determination  of  the  suit,  14  East,  incidental  to  the  imprisonment,  it  must  be  ^'^..       . 

air  •  BUted,  or  the  plaintiff  wiU  not  be  permitted  to  contmuea 

ix)  The  date  of  the  rule.  give  evidence  of  it  on  the  trial.     Peake*8  C.  N.  ^^' 

(•)  See  another  form,  8  Bing.  297;    11  P.  46.  62. 

Mnorrt  ^9  S*  0.  (/)  Cannot  recover  extra  costs,  Kj.  &  Moo. 

{by  The' sum  to  be  paid  into  court  must  C.  N.  P.  419;  1  Campb.  151,152;  4  Taunt?; 

httv*  been  under  10/.,  or  the  declaration  must  9  East,  361;  Sed  vide  1  Stark.  306. 

be  ftmmed  as  above,  and  not  as  is  sometimes         {g)  See  the  notes  to  the  liist  form.    See  8 

the  case.  -See  ante,  600,  COl,  notes.  Wentw.  329,  and  the  form  of  a  judgment  of 

(c)  The  d:iy  of  taxation.  discontinuance,  Tidd^s  Prac.  Forms,  810.    As 

{dy  Ante,  00<$,  n.  to  the  plain tiflTs  discontinuing  beins  prima 

(c)   If  the  pLiiiitiff  have  sustained  any  par-  facie  evidence  of  mahce,  see  4  B.  &  Ores.  21. 

lieislar  damage,  besides  those  inoonyenienoes  Sed  vide  1  Stark.  48,  Ante,  600,  n. 

Voi.  n.  67 
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*'<»      as  foliates  :] — And  tlio  said  plaintiff  in  fact  saith,  that  such  proceedings 

"arbqt^*  were  thereupon  had  in  the  said  suit,  that  afterwards,  to  wit,  in Term 

the  next  following,  the  said  defendant  did  not  prosecute  his  said  suit  against 
the  said  plaintiff  with  effect,  but  voluntarily  permitted  the  same  to  be  dis- 
continued for  want  of  prosecution  thereof,  and  thereupon  it  was  then  and 
there  considered  in  and  by  the  said  court,  that  the  said  defendant  should 
take  nothing  by  his  said  bill  {or  writ).  As  by  the  record  and  proceed- 
ings thereof  still  remaining  in  the  said  court  of  our  said  loi-d  thekingjjc- 
fore  the  king  himself  at  Westminster  aforesaid,  more  fully  appears  (A)  ; 
whereupon  and  whereby  the  said  suit  then  and  there  became  and  was  and 
is  wholly  ended  and  determined,  to  wit,  at,  &c.  {venue)  aforesaid.  By 
means,  &c.  [  Conclude  as  in  the  last  precedent.] 

r  #606  "I  *[Satne  as  the  form^  ante^  600,  to  the  end  of  the  asterisk^  and  then 
The  like,  proceed  as  follows ;] — And  the  said  plaintiff  in  fact  saith,  that  the  said 
whei«  the  defendant  did  not  prosecute  his  suit  against  the  said  plaintiff,  but  therein 
wholly  failed  and  made  default.     And  thereupon  afterwards,  to  wit,  in 

Term,  in  the year  of  the  reign  of  our  said  lord  the  king,  it 

was  considered  by  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  that  the  said  defendant  should  take  nothing  by  his  said  bill  {or 
writ)  J  but  that  he  and  his  pledges  to  prosecute  (A)  should  be  in  mercy, 
and  that  the  said  plaintiff  should  go  thereof  without  day,  &c.  as  by  tlic 
record  and  proceedings  thereof,  still  remaining  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself  at  Westminster  aforesaid,  more 
fully  and  at  large  appears  (/) ;  and  the  said  action  was  and  is  thereby 
wholly  ended  and  determined,  to  wit,  at,  &c.  {venue)  aforesaid.  By 
means,  &c. — [  Conclude  a^s  ante^  605.] 


first  suit 
was  n«  n- 
prosBed 


The  like, 
where 
there  was 
a  verdict 
fur  the  de- 
fendant in 
the  former 
Fuit  (m). 


[Same  as  the  form,  ante,  600,  to  the  asterisk,  and  then  proceed  as  fol- 
lows ;] — And  the  said  plaintiff  in  fact  saith,  that  such  proceedings  were 

had  in  the  said  suit,  that  afterwards,  to  wit,  in  — ^  Term,  in  the 

year  of  the  reign  of  our  said  lord  the  king,  it  was  considered,  in  and  by 
the  said  court,  that  the  said  defendant  should  take  nothing  by  his  said  bill 
{or  writ),  but  that  he  and  his  pledges  to  prosecute  should  be  in  mercy, 
&c.  as  by  the  record,  <&c.  (w).  Whereupon  and  whereby  the  said  suit 
became,  and  was,  and  is  wholly  ended  and  determined,  to  wit,  at,  4c. 
{venue)  aforesaid. — By  means,  &c. — [  Conclude  as  ante,  606.] 

Case  by  For  that  whereas  heretofore,  and  before  the  grievance  hereinafter  next 

P^^     mentioned,  to  wit,  in  [Michaelmas]  Term,  in  the  [third]  year  of  the  reign 

defendant 


(A)  As  to  the  aUegation  referring  to  the  rec- 
ord of  the  discontinuance,  see  ante,  478.  Un- 
der that  reference  the  record  must  be  produced, 
6  Price,  540,  and  therefore  when  the  proceed- 
ings and  judgment  of  discontinuance  ha\e  not 
been,  as  they  may  be,  entered  of  record,  it 
should  be  omitted.  It  would  in  aU  cases  in  K. 
B.  suffice  to  omit  the  averment  The  produc- 
tion of  the  rule  to  discontinue,  &c.  would  be 
sufficient,  ante,  608^ note;  1  Stark.  48;  4  Camp. 
214.  But  it  seems  otherwise  in  C.  P.  see  1  M. 
&  Pi  191. 

(i)  See  the  notes  to  the  ibim,  ante,  602; 


Lil.  Ent  86.  See  the  form  of  the  entry  of  the 
judgment  of  non  jnrot,  Tidd*8  Prac  Forms, 
810.  That  a  plaintiff  suffering  judgment  of 
non  pros  is  not  prima  facte  evidence  of  mtl- 
ice,  see  4  Taunt  7. 

{k)  Though  the  words  **  and  hia  pledges,** 
&c.  be  not  in  the  record,  the  Tarianoe  in  in- 
serting them  would  not  be  fiital,  18  £^1,  5I7» 
see  2  B.  &  C.  6. 

(/)  As  to  this  aUegation,  ante,  605,  note 

(A), 
(m)  See  Tidd*s  Prac.  Forms,  8:8. 

(n)  Ante,  605,  note,  (A). 
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of  our  lord  the  now  king,  in  the  court  of  our  lord  the  king,  before  the 
[barons  of  his  majesty's  Exchequer],  at  Westminster,  the  said  W.  D.  I  y  "^^^x^ 
the  consideration  and  judgment  of  the  said  court,  recoTcred  against  the  and  hb  at- 
said  plaintiff  £5i  19s.  which  were  adjudged  to  the  said  W.  D.  in  and  ^Jj'"^!;^^ 
by  the  said  court  for  his  damages  by  him  sustained,  as  well  on  occasion  of  ing  piiia. 
the  not  performing  certain  promises  and  undertakings  before  then  made  tiff  out  of 
by  the  said  plaintiff  to  the  said  W.  D,  as  for  his  costs  and  charges  by  him  L"**^^-*^" 
the  said  W.  D.  about  his  suit  in  that  behalf  expended,  whereof  the  said  fj^jtion  of 
plaintiff  was  conyicted.     And  the  said  W.  D.  as  plaintiff  in  the  said  ac-  debt  aad 
tion,  by  the  said  L.  0.  his  attorney  and  solicitor  in  that  behalf,  afterwards,  ^**^»  *^' 
to  wit,  on,  Ac.  in  the  [third]  year  of  the  reign  aforesaid,  for  the  obtain- 
ing  satisfaction  of  a  certain  residue  of  the  said  damages  so  recovered  as 
aforesaid,  by  the  said  W.  D.  (part  of  the  said  damages  having  been  be- 
fore duly  satisfied)  sued  and  prosecuted  out  of  the  court  of  our  said  lord 
the  king,  at  Westminster  aforesaid,  a  certain  writ  called  a  writ  of  capias 

ad  satisjfaciendumj  directed  to  the  sheriff  of  the  county  of whereby 

oar  said  lord  the  king  commanded  the  said  sheriff  that  he  should  take  the 
said  plaintiff,  if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep, 
80  that  he  might  have  his  body  before  the  [barons  of  his  majesty's  Ex- 
chequer] at  Westminster,  in  [eight]  days  of  [St.  Hilary]  then  next  com- 
ing, to  satisfy  the  said  W.  D.  [<£34  195.]  residue  of  the  said  [«654  19.?.] 
irhich  the  said  W.  D.  had  so  recovered  as  aforesaid,  and  that  he  shoulf\ 
have  then  and  there  that  writ,  and  the  said  writ  was  afterwards  duly  in- 
dorsed by  the  said  defendants  with  an  indorsement,  directing  the  said  sher- 
iff to  levy  a  certaim  sum  of  money  thereon,  to  wit,  the  sum  of  [£82], 
besides  sheriff's  poundage,  and  lawful  expenses,  and  was  afterwards,  to 
▼it,  on  the  day  and  year  last  aforesaid,  delivered  by  the  said  defendants 
to  the  said  sheriff,  so  indorsed  as  aforesaid,  to  be  executed  in  due  form  of 
law;  and  the  said  sheriff  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  the  county  aforesaid,  in  obedience  to  and  by  virtue  of  the 
said  writ,  took  and  arrested  the  said  plaintiff  by  his  body,  and  detained  and 
had  him  in  his  custody  under  the  said  writ,  to  wit,  in  the  county  afore- 
said. And  the  said  plaintiff,  so  being  in  custody  as  aforesaid,  afterwards, 
to  wit,  on  the  [ninth]  day  of  [January,]  A.  D.  [1824],  in  the  couiity 
aforesaid,  tendered  and  offered  to  pay  to  the  said  W.  D.  by  the  hands  of 
the  said  L.  0.  as  his  attorney  as  aforesaid,  a  large  sum  of  money,  to  wit, 
the  sum  of  [£di  ISs.]  in  full  satisfaction  and  discharge  of  the  said  da- 
mages, costs,  and  charges  so  adjudged  to  the  said  W.  D.  as  aforesaid,  being 
the  said  sum  so  indorsed  on  the  said  writ  as  aforesaid,  together  with  the 
sheriff's  poundage,  and  lawful  expenses  as  aforesaid,  and  being  the  whole 
amount  which  was  lawfully  due  or  demandable,  of  and  from  the  said 
l^indff,  to  or  by  the  said  defendants,  under  the  said  writ,  and  then  and 
there  demanded  of  the  said  defendant  L.  0.  as  such  attorney  as  afore- 
said, to  receive  the  said  sum  in  full  discharge  and  satisfaction  of  the  said 
damages,  costs  and  charges,  and  sheriff's  poundage,  to  instruct  and 
inform  the  said  sheriff  that  the  same  was  satisfied,  and  to  give  the  said 
sheriff  authority  to  discharge  the  said  plaintiff  from  his  custody  under  the 
said  writ,  yet  the  said  defendants,  Wxifully  and  maliciously  devising  and 

(o)  Xbai  this  action  lies,  see  4  Barn.  &  Ores.  26,  the  above  bdng  the  declaration  used  in  that 
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^^  intending  to  oppress,  harass,  and  injure  the  said  plaintiff,  and  to  cause  and 
ABSBscy^  procure  the  said  plaintiff  to  be  longer  imprisoned  and  detained  bv  the  said 
sheriff  under  the  said  writ,  without  any  reasonable  cause  whatsoever,  then 
and  there  wilfully  and  maliciously  refused  to  accept  or  receive  the  said 
sum  of  money,  so  tendered  as  aforesaid,  in  discharge  of  the  said  damages, 
costs  and  charges,  sheriff's  poundage,  and  lawful  expenses,  as  aforesaid, 
and  did  not  nor  would  instruct  or  inform  the  said  sheriff  that  the  said  W. 
D.  was  satisfied  of  his  said  damages,  costs,  and  charges,  and  sheriff's 
poundage,  as  aforesaid,  nor  give  authority  to  the  said  sheriff  to  release  the 
said  plaintiff  out  of  his  custody,  under  the  said  writ,  as  aforesaid,  whereby 
and  by  reason  of  the  said  conduct  in  that  behalf,  the  said  plaintiff  was 
detained  in  custody  under  the  said  writ  by  the  said  sheriff  for  a  long  space 
of  time  after  the  said  tender  so  made  as  aforesaid,  to  wit,  for  the  space  of 
ten  months  then  next  following,  and  was  thereby  put  to  great  trouble,  in- 
convenience, and  expense,  and  thereby  greatly  injured  and  ruined  in  his 
credit,  reputation,  and  circumstances,  to  wit,  in  the  county  aforesaid. 

[  *607  ]  For  that  whereas  the  said  plaintiff  now  is  a  good,  true,  *honest,  just,  and 
FOR  MALI-  faithful  subject  of  this  kingdom  (q)  and  as  such  hath  always  behaved  and 
8ECUTI0NS.  conducted  himself,  and  hath  not  ever  been  guilty,  or  until  the  time  of  the 
For  rnaU-  pommitting  of  the  several  grievances  by  the  said  defendant  as  hereinafter 
cious^y  mentioned,  been  suspected  to  have  been  guilty  of  [felony]  or  of  any  other 
the'pi^n-  such  Crime,  by  means  whereof  the  said  plaintiff,  before  the  committing  of 
tiff  of  fci-  the  said  several  grievances  by  the  said  defendant  as  hereinafter  mentioned, 
ony  be-  j^j^^  deservedly  obtained  and  acquired  the  good  opinion  and  credit  of  all 
tice  of ''^  ^is  neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  to  wit, 
peace,  and  at,  &c.  (veniie)  (r)  ;  yet  the  said  defendant  well  knowing  the  premises, 
^^  to^be    ^^^  contriving  and  maliciously  (5)  intending  to  injure  the  said  plaintiff  in 


imprison- 
ed, on  a 
warrant, 
until  be 
was  dis- 
charged 
by  the 


{p)  See  the  yarious  forms  in  8  Wentw. 
Index,  XV.  to  xxl;  Morg.  410,418,  416.  2 
Rich.  C.  P.  168;  Plead.  A.  180,  and  the  ap- 
proved one  in  1  D.  &  R.  97;  2  Chit  Rep.  304. 
As  to  this  action  in  general,  see  ante,  voL  L 
Index,  tit.  "  Mai  prot.*'  Bac.  Ab.  Action 
jostioe  (p).  on  the  case,  H.;  Com.  Dig.  Action  on  the  Case 
for  a  Conspii-acy;  1  Sauud.  228  to  230,  in 
notes;  3  Ula.  Com  by  Chitty,  8l6,  from  which 
it  appears,  that  to  support  an  action  for  a 
criminal  prosecution^  four  circumstances  must 
occur  :  Ist  Falsehood  in  the  original  charge, 
and  which  must  have  terminated  in  fa^cr  of 
the  plaintiff  2dly.  The  toant  of  probable 
cause  ibr  instituting  such  proceedings,  8  Dow, 
Rep.  160.  3dly.  Malice  in  the  prosecutor, 
which  must  be  proved,  9  East,  861;  6  Taunt 
187;  1  Marsh.  12.  4thly.  Damage  to  the 
accused  party,  which  may  be  either  to  his  per- 
son by  imprisonment — to  his  reputation  by 
scandal, — or  to  his  property  by  expoTise,  Gilb. 
Cases  Uw  &  Evid.  186,  202;  12  M..  l.  208;  1 
T.  R.  498  to  651.  These  four  circumstanoeB 
must  be  correctly  stated  in  the  declaration. 
The  falsehood  of  the  charge  must  have  been 
substantiated  by  a  verdict,  or  the  decision  of 
the  court  in  which  it  is  instituted,  or  by  the 
proceedings  having  been  otherwise  legally  de- 
tcnnined,  before  the  party  aggrieved  can  oom- 


mence  his  action  for  the  injury  sustained,  2  T. 
R.  226  ;  1  Saund.  228  ;  Bui.  N.  P.  11  ;  1  Esp. 
79.  The  husband  alone  may  sue  for  the  mtli* 
cious  prosecution  of  his  wife,  where  the  expei^ 
ses  have  been  paid  by  him,  2  Stra.  977  ;  Ca. 
temp.  Hardw.  64.  No  action  is  sustainable 
against  the  defendant,  if  the  magistrate  mis- 
took the  law,  &o.  8  Esp.  Rep.  106  ;  1  Stark. 
67.  See  the  law  very  fully  considered  in  8 
Bla.  Com.  by  Chitty,  1l6,  notes. 

iq)  This  inducement  is  usu:illy  maerted,  hot 
it  is  not  traversable,  StyL  118,  and  if  omitted 
the  declaration  would  be  sufficient  The  in- 
ducement is  similar  to  that  in  an  action  fur  aU- 
bel,  or  lor  words,  post,  620,  63  i,  &c.  In  gen- 
eral, a  criminal  prosecution  is  ii^urious  to  the 
character  of  the  plaintitf,  see  auto,  606  6,  n. 
Gilb.  Cases  L.  &  E  186  ;  12  Mod.  i08,  in 
which  case  this  inducement  of  the  plaintiff's 
good  character  is  proper,  but  if  the  proceeding 
were  not  prejudicial  to  the  plaintiff  s  charac- 
ter, the  inducement  should  be  omitted,  and  the 
declaration  commence  with  the  statement,  thftt 
the  defendant  contriving,  to  cause  the  plain 
tiff  to  be  imprisoned,  &c.  Id.  ibid. 

(r)  The  venue  is  transitory. 

(«)  As  to  the  aU^^tion  of  malioe,  see  aftta, 
601,  note  (o),  and  4  Burr.  1974. 
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bis  aforesaid  good  namo,  fame,  and  credit,  and  to  bring  him  into  public   on  mali- 
scandal,  infamy,  and  disgrace,  and  to  cause  the  said  plaintiff  to  be  ini-  ^^ution^ 
prisoned  for  a  long  space  of  time,  and  thereby  to  impoverish,  oppress, 
and  wholly  ruin   him,  heretofore*,  to  wit,  on,  &c.    date  of  warrant  or  [  *608  ] 
about  it)  at,  &c.  {venue)  went  and  appeared  before  one  E.  F.  esq.  (i^) 
then  and  there  being  one  of  the  justices  of  our  lord  the  now  king,  as- 
signed to  keep  the  peace  of  our  said  lord  the  king,  in  and  for  the  county 

of and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 

other  misdemeanoi's,  committed  in  the  said  county  («),  and  then  and 
there,  before  the  said  E.  P.  so  being  such  justice  as  aforesaid,  to  wit,  at, 
4c.  {venue)  aforesaid,  falsely  and  maliciously  (i^?),  and  without  any 
reasonable  or  probable  cause  (a:)  whatsoever,  charged  the  said  plaintiff 
vith  having  [feloniously  (y)  stolen  a  certain  gold  watch  of  the  said  *dc-  [  *609  ] 
fendant]  and  upon  such  charge  the  said  defendant  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause  whatsoever,  caused  and 
procured  the  said  E.  P.  so  being  such  justice  as  aforesaid,  to  make  and 
grant  his  certain  warrant,  under  his  hand  and  seal,  for  the  apprehend- 
ing (2)  and  taking  of  the  said  plaintiff,  and  for  bringing  the  said  plaintiff 
before  him  the  said  B.  P.  or  some  other  of  his  majesty's  justices  of  the 


(t)  A  Tariance  in  the  description  of  the 
JQflkioe*8  name  of  dignity  would  be  (ktal,  2  B.  & 

A.  7o6. 

(•>  In  Com.  Dig.  Action  on  the  Case  for  a 
Conspinicy,  C.  4,  it  is  said  that  it  must  be 
tllegel  in  the  declaration,  that  the  former  pro- 
weding  against  the  plaintiff  vttia  instituted 
btf  ire  a  jii^itice,  or  court  of  competent  juris- 
(fietion  to  try  the  oflFv.  noc,  and  see  Rol.  Ab.  Ac- 
fern  far  Ca?o,  p.  TX);  but  as  it  is  now  settled, 
that  an  a?tion  may  be  supported  for  a  mali- 
eioiB  proeccution  of  a  defective  imlictment  (see 
4T.R.  247;  1  Siilk.  15,  notes;  2  Str.i.  6  1;  5 

B.  &  A.  t)3i;  1  D.  &  K.  07.  S.  C.)  and  that 
eifle  may  be  supported  for  a  malicious  arrest  in 
ttwrt  having  no  jurisfliction,  2  IVils  302.  It 
teems  not  material  to  allege  that  the  justices, 
Ae.  had  competent  authority. 

(ic)  As  to  malice f  see  ante,  601 ,  note. 

(jt)  This  allegation  is  material,  though  the 
wmd  "falsely,"  without  "maliciously,**  would 
■affiee,  ante,  606,  n  it);  601,  n.  (0);  1  Wils. 
282;  1  T.  R.  r>44,  5;  4  Butt.  1974;  Qilb,  Cases 
L  ft  R  187,  180;  See  3  Hiwk.  P.  C.  7th  edit. 
186,  as  to  what  is  a  probable  cause.  It  is  a 
■ized  proposition  of  law  and  fact,  whether 
tliere  was  probable  cause,  and  whether  the  cir- 
camstanoes  alleged  to  show  it  probable  cause, 
are  true,  and  existe^l  as  matter  of  fact.  But 
vliether  or  not  supposing  them  to  be  true,  they 
tmoont  to  a  probable  cause,  is  a  question  of 
l»w,l  T.  R.  520,  r>34;  Bui.  N.  P.  14;  4  Burr. 
1974;  2  B.  &  C  608;  4  D  ft  R.  107;  Ante, 
600,  notes.  Prima  facie  evidence  of  want  of 
pvoj^le  cause  suffices,  6  Bing.  183. 

T^  deftmdant  may  rebut  the  plaintiflTs  evi- 
deoee  of  want  of  probable  cause,  by  showing 
Am  existence  of  the  probable  cause.  Where 
dM  deflbndant  presented  two  bUla  for  peijury 
agunst  the  phuntiit  but  did  not  appear  him* 


self  before  the  grand  jury,  and  the  bills  were 
ignored,  and  he  presented  a  third,  and  on  his 
own  testimony,  the  bill  was  found.  This  pros- 
ecution he  kept  suspended  for  three  years,  till 
plaintiff,  taking  the  record  down  to  trial,  and 
defendant  declining  to  appear  as  a  witness, 
although  in  court,  and  oillcd  on,  plaintiff  was 
acquitted;  it  was  held  sufficient /^rim a  facie 
evidence  of  want  of  probabk*  cause,  Willans  v. 
Taylor,  6  Bing.  183;  See  6  B.  &  C.  226 

(y)  Tlie  statement  of  this  chnrgc  is  to  ha 
taken  from  the  magistrate's  warrant,  or  from 
the  examination  of  the  defendant  on  oath, 
when  a  eight  of  them  can  be  obtainc<l.  As  to 
the  right  of  the  party  to  copies  of  the  deposi 
tions,  see  2  Burn,  J.  26th  edit  103.  The 
charge  must  be  accurately  described,  and  if  it 
did  not  impute  the  guilt  of  felony,  though  the 
magistrate  erroneously  thought  it  did,  the  ac- 
tion is  not  sustainable,  8  Esp.  Rep.  165,  6;  1 
Stark  67,  but  if  the  charge  and  warrant  be 
substantially  described,  it  will  suffice,  5  Taunt 
187  In  Davis  v  Naikes,  Guildhall,  Lt^ndon, 
K.  B.  1816;  6  M  ft  S.  2.  J;  1  St  irk  877,  (but 
see  18  Rist,  554.)  the  declaration  in  case,  for 
maliciously  charging  the  plaintiff  before  a  mag- 
istrate, stated  that  the  defendant  charged  plain- 
tiff before  a  magistrate  wit'i  having  f el O't- 
otuly  stolen,  ^c,  and  the  information  and 
warrant  produced,  were  that  the  defendant 
ttupecied  and  believed  that  plaintiff  had  sto- 
len, ftc  and  it  being  objected  that  this  was  a 
variance.  Lord  Ellcnborough  overruled  the  ob- 
jection, because  the  charge  must  always  be 
ftx)m  suspicion,  and  plaintiff  had  a  verdict 
See  also  1  Stark.  67,  as  to  a^imission  of  parol 
evidence,  where  the  depositions  are  lost,  &o. 
2  B.  ft  C  494;  2  Bum,  J.  26th  edit  68. 

{z)  Thia  is  to.be  taken  from  the  warrant 
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poB  MAu-  peace  in  and  for  the  said  county  of to  be  dealt  with  according  to 

ciouB  PB08- law  of  the  said  supposed  offence.  And  the  said  defendant,  under  and 
wamoNs.  ^^  virtue  of  the  said  warrant,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  to  wit,  at,  Ac.  (venue)  aforesaid,  wrongfully  and  unjustly  (a), 
and  without  any  reasonable  cause  whatsoever,  caused  and  procured  the 
said  plaintiff  to  be  arrested  by  his  body,  and  to  be  imprisoned  (fr),  and 
kept  and  detained  in  prison,  for  a  long  space  of  time,  to  wit,  for  the 

space  of hours  then  next  following,  and  until  he  the  said  defendant 

afterwards,  to  wit,  on,  Ac.  to  wit,  at,  Ac.  {venue)  aforesaid,  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause  whatsooTer, 
caused  and  procured  the  said  plaintiff  to  be  carried  and  conveyed  in 
custody  before  the  said  E.  P.  so  being  such  justice  as  aforesaid,  {1/  the 
plaintiff  was  committed  for  further  examinaiion  then  insert  this  averment 
r  *610  ]  between  brackets)  [and  ♦to  be  committed  by  the  said  justice  for  a  further 
examination,  to  a  certain  gaol  or  prison  of  our  said  lord  the  king,  called 

and  there,  to  wit,  in  the  said  gaol  or  prison,  the  said  defendant  then 

and  there  falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause  whatsoever,  caused  and  procured  the  said  plaintiff  to  be  imprisoned, 
and  to  be  kept  and  detained  in  prison  for  a  long  space  of  time,  to  wit,  for 

the  space  of then  next  following,  and  until  he  the  said  defendant, 

afterwards,  to  wit,  on.  Ac.  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause  whatsoever,  caused  and  procured  the  said  plaintiff 
to  be  carried  and  conveyed  in  custody  before  one  G.  H.  then  and  thoi-e 
being  a  certain  other  justice  of  our  said  lord  the  king,  assigned  to  keep 
the  peace  of  our  said  lord  the  king,  and  to  hear  and  determine  divers 
felonies,  trespasses,  and  other  misdemeanors  committed  in  the  same  coun- 
ty of ]  to  be  examined  before  the  said  justice,  touching  and  concern- 
ing the  said  supposed  crime.  Which  said  [last  mentioned  j  justice  having 
heard  and  considered  all  that  the  said  defendant  could  say  or  allege 
against  the  said  plaintiff  touching  and  concerning  the  said  supposed  offence 
then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at.  Ac.  {^entte) 
aforesaid,  adjudged  and  determined  that  the  said  plaintiff  was  not  guilty 
of  the  said  supposed  offence,  and  then  and  there  caused  the  said  plairi'tiff 
to  be  discharged  out  of  custody,  fully  acquitted  and  discharged  {c)  of  the 

(a)  Ante,  608,  n. 

ijb)  The  imprisonment  'being  one  of  the 
damages,  in  rcBpoct  of  which  the  action  is  su8- 
tainabfe,  shouUl  be  stated,  if  the  fact,  see  an- 
te, 606,  note.  Though  indeed,  it  would  suf- 
fice to  sustain  the  action  that  plaintiff  was 
injured  in  his  reputation,  or  had  been  put  to 
expense. 

(c)  The  declaration  must  show  that  the  for- 
mer prosecution  was  at  an  end,  though  the 
omission  will  be  aided  by  Tcrdict,  see  the  cases, 
ante,  603,  note;  and  1  Stra.  114;  Com.  Dig. 
Action  on  the  Case  for  Conspiracy,  C.  5;  Bac. 
Ab.  Action  on  the  Case,  H.  In  2  T.  R.  281, 
BuUer,  J.  observed,  that  "  the  words,  •  released 
and  discharged  from  the  said  imprisonment ' 
arc  not  suflRcicnt,  they  not  being  equal  to  the 
word  acquitted,  which  has  a  definite  meaning, 
namely,  by  a  jury  on  the  trial,  and  that  it 
must  be  shown  upon  the  fiice  of  the  declara- 
tion, that  the  original  prosecution  was  at  end." 


But  it  must  not  be  inferred  from  this 
tion,  that  no  action  can  be  supported  by  a 
son  who  was  taken  before  a  mngistnite  upon  a 
charge  of  felony,  of  which  the  magistrate  diB- 
charges  him,  and  for  which  no  imlictmcnt  is  ai^ 
terwards  pi-cforred ;  if  it  were  otheriv  jsr,  as  tbe 
party  accused  has  no  mode  of  forcing  the  pm9»- 
ecutor  to  prefbr  a  bill,  he  would  be  without  i^b- 
dress,  and  see  8  Fsp.  Rep.  165.  In  a  precedent 
settled  hy  an  eminent  Pleader,  the  flillowing 
allc^tion  was  inj«*rte«l  instead  of  what  la 
above,  between  the  T;ra'7kcl8,  as  ft  Hows  :  "and 
thereupon  tlie  siid  dcfemlant  not  having  axry 
ground  or  evitlence  to  support  the  said  fi&Ise 
and  malicious  charge,  then  and  then*,  to  tnt, 
on,  &c.  aforesaid,  n'^glected  to  bring  thesonio 
on  to  a  hearing  or  trial,  and  he  the  said  plaln^ 
tiflF  being  innocent  of  the  said  suppoi«ed  offinoe, 
was  then  and  there  dnl}^  discharged  uut  of  th« 
said  custody,  fully  acquitted  and  discharged  of 
the  said  supposed  ofience."     Case  may  be  sap-^ 
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said  supposed  offence  ;  and  the  said  defendant  hath  not  further  prosecuted  ^*  "^^'- 
his  said  complaint,  but  hath  deserted  and  abandoned  the  same,  and  the  s^cutioxs. 
said  complaint  and  prosecution  is  wholly  ended  and  determined,  to  wit,  at, 
ic,  {venue)  aforesaid. — [Add  the  following'  county  and  at  all  events  the 
statements  of  damages,  post,  611.] 

And  whereas  also  the  said  defendant  further  contriving  and  maliciously  ®*^^f  .v 
and  wickedly  intending  as  aforesaid,  heretofore,  to  wit,  on,  &c.  at,  &c.  ^^  \,  ' 
{oemie}  aforesaid,  falsely  •and  maliciously,  and  without  any  reasonable  or  [  *611  J 
probable  cause  whatsoever,  charged  the  said  plaintiff  with  having  commit-  , 

ted  a  certain  offence  punishable  by  law,  to  wit,  felony  (e)  ;  and  upou  such 
last-mentioned  charge,  he  the  said  defendant,  then  and  there,  to  wit,  on 
the  same  day  and  year  last  aforesaid,  at,  &c.  {venue^tahelj  and  malLcfons- 
I7  caused  and  procured  the  said  plaintiff  to  be  arrested  by  his  body,  and  to 
be  imprisoned,  and  to  be  kept  and  detained  in  prison  for  a  long  space  of 
time,  to   wit,  for  the  space  of ,  then  next  following,  and  at  the  ex- 
piration of  which  said  time,  he  the  said  plaintiff  was  duly  discharged  and 
fully  acquitted  of  the  said  last-mentioned  offence,  to  wit,  at,  &c.  {venue) 
aforesaid  (/).     By  meang  of  which  said  several  premises  (g*),  he  the  said  Damage 
plaintiff  hath  been,  and  is  greatly  injured  in  his  said  credit  and  reputa-  applicable 
tiott,  and   brought  into  public   scandal,  infamy  and  disgrace  with   and  ^  ^^ 
amongi^  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this  king-  ^^ 
dom,  and  divers  of  those  neighbors  and  subjects,  to  whom  his  innocence 
in  the  premises  was  unknown,  have,  on  occasion  of  the  premises,  suspect- 
ed and  believed,  and  still  do  suspect  and  believe,  that  the  said  plaintiff 
hath  been  and  is  guilty  of  [felony]  ;  and  also  the  said  plaintiff  hath,  by 
means  of  the  premises,  suffered  great  anxiety  and  pain  of  body  and  mind, 
and  hath  been  forced  and  obliged  to  lay  out  and  expend,  and  hath  laid 
oat  and  expended,  divers  large  sums  of  money,  in  the  whole  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  (A)  in  and  about  the 
procuring  his  discharge  from  the  said  imprisonment,  and  defending  of 
himself  in  the  premises,  and  the  manifestation  of  his  innocence  in  that  be- 
half, and  hath  been  greatly  hindered  and  prevented,  by  reason  of  the  pre- 
mises, from  following  and  transacting  his  lawful  and  necessary  affairs  and 


part&l  against  a  person  for  maliciouslj  obtain- 
og  a  sBsuvh  warrant,  though  no  goods  were 
Iband^aad  though  consequently  no  prosecation 
eeokl  be  instituted,  see  Boote  v.  Cooper  and 
■aoCher,  1  T.  R.  535;  8  £sp.  Rep.  144,  147-- 
BoL  Ab.  Action  sur  Case,  P.  and  in  Bao.  Ab. 
Action  on  the  Case,  H.  it  is  said,  that  action 
fieB  whether  the  prosecutor  proceed  so  far  as 
•etaallj  to  exhibit  an  indictment  or  not 

(tf )  Thia  count,  in  respect  of  its  generaUtj, 
k  freqaently  adopted  as  a  second  count,  see 
BoL  Ab.  tit  Action  sur  Can,  Q.  pi.  5.  It 
■aj  be  questionable,  however,  whether  it  would 
he  aofibsient  upon  demurrer.  See  5  B.  &  A 
6»ft;  1  D.  &  R.  266,  S.  C.    It  has  been  held 

rl  after  verdict,  id. ;  Cro.  Eliz.  724 ;   See  2 
&  Cre&  288;   6  M.  &  S.  29.     See  form, 
|Mt,616,  ftnd  1  D.  &  B.  97;  2  Chit  Rep. 

(c)  ThAt  this  is  sufficient,  see  2  B.  &  C.  288; 
9M.lt  8.  23. 
(/)  The  accusation  of  felony  bcibre  the 


magistrate,  or  in  any  other  course  of  legal  pro- 
ceeding cannot  be  treated  as  libellous,  1  Saund. 
182,  n.  1;  but  if  the  defendant,  at  any  other 
time  accuse  the  plaintiff  of  the  felony,  counts 
may  be  hero  added  fer  the  words,  1  Saund. 
183. 

(jf)  We  have  already  seen  that  the  damage 
may  be  imprisonment,  scandal,  or  expense^ 
ante,  606,  7,  note;  these,  and  any  other  par- 
ticular damage,  should  be  circumstantially 
stated  or  such  as  are  not  necessarily  incidentid 
to  the  premises  wiU  not  be  admissible  in  evi- 
dence, ante,  604,  n.  The  plaintiff  cannot  re- 
cover damages  for  any  imprisonment  after  the 
gaol  delivery,  for  it  was  his  own  feult  to  lay 
in  prison,  after  that  time,  Bro.  Damages,  pL 
115;  Sayer,  Damages,  87. 

(A)  As  to  what  costs,  see  1  Campbt  151,  2 
Ante,  605,  note.  Plaintiff  is  not  entitled  to 
costs  as  between  attorney  and  client,  ante,  818* 
note. 
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FOR  yKU'  j;i,  ^  kinir,  in  and  for  the  couiity  of  M.  and  also  to  hear  and  determine  di- 
«ccTioKs!  ^'crs  felonies,  trespasses,  and  other  misdemeanors,  committed  in  the  said 
county,  and  then  and  there  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause  whatsoever,  made  a  complaint  before  the  said 
H.  M.  esq.  so  being  such  justice  as  aforesaid,  as  follows,  that  is  to  say, 
that  there  had  been  lately  feloniously  stolen,  taken,  and  carried  away,  in 
the  said  county,  nine  paper  patterns,  the  goods  and  chattels  of  the  said 
defendant,  and  that  the  said  defendant  had  cause  to  suspect  and  believe, 
and  did  suspect  and  believe  that  the  said  goods  and  chattels,  or  some  part 
thereof,  were  then  knowingly  concealed  in  the  house  or. apartments  of  a 
man  named  L.  (meaning  the  said  plaintiff)  situated  at,  &c. ;  and  upon 
.  such  complaint  he  the  said  defendant  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause  whatsoever,  caused  and  procured  the 
said  £1.  M.  e^q.  so  being  such  Justice  as  aforesaid,  to  make  and  grant  his 
certain  warrant  under  his  hand  and  seal,  bearing  date  the  day  and  year 
aforesaid,  and  directed  to  all  constables,  and  others  his  majesty's  ofiScers 
of  the  peace  for  the  said  county,  whom  it  might  concern,  whereby,  after 
reciting  that  complaint,  upon  oath  had  been  made  that  day  unto  him  the 
said  H'.  M.  by  the  said  defendant,  that  there  had  been  then  lately  feloni- 
ously stolen,  taken,  and  carried  away,  in  the  said  county,  nine  paper  pat- 
terns, the  goods  and  chattels  of  the  said  defendant,  and  th^t  there  was 
just  cause  to  suspect  the  said  stolen  goods  were  then  knowingly  concealed 
in  the  house  or  apartments  of  a  man  named  L.  (meaning  the  said  plainr 
tiff)  at,  &c.  the  said  H.  M.  required  such  oflBcers  and  constables,  to  whom 
the  said  warrant  was  directed  as  aforesaid,  forthwith  to  make  diligent  search 
in  the  day  time  in  the  said  house  or  apartments  for  the  said  stolen  goods, 
and  if  they  should  find  the  same  or  any  part  thereof,  that  they  should  then 
secure  the  said  stolen  goods,  and  bring  the  person  or  persons,  in  whose 
custody  ihvy  should  find  the  same,  before  the  said  H.  M.  or  some  other 
of  his  majesty's  justices  of  the  peace  for  the  said  county,  to  be  examined 
and  dealt  with  according  to  law.     By  virtue  and  under  color  of  which 
said  warrant,  and  by  pretext  of  the  execution  thereof,  the  said  defendant, 
together  with  one  W.  B.  then  being  one  of  his  majesty's  oflBcers  of  the 
peace  for  the  said  county,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, without  any  reasonable  or  probable  cause  whatsoever,  and  without  the 
leave  or  license,  and  against  the  will  of  the  said  plaintiff,  entered  the 
dwelling-house  of  the  said  plaintiff,  situated  at,  &c.  and  continued  therein 
for  a  long  space  of  time,  to  wit,  for  the  space  of  [two]  hours,  and  during 
that  time  then  and  there  searched  and  ransacked  the  said  dwelling-house, 
and  the  rooms  and  apartments  thereof,  and  also  the  closets,  draw^ers,  desks, 
and  boxes  of  the  said  plaintiff  and  his  family  in  the  said  dwelling-house, 
and  flung,  tossed,  and  tumbled  about  the  books,  paper,  furniture,  and  wear- 
ing apparel  therein,  and  other  the  contents  thereof,  and  thereby  during 
that  time  then  and  there  disturbed  and  disquieted  the  said  plaintiff  in  the 
possession  of  his  said  dwelling-house ;  and  the  said  plaintiff'  in  fitct  saiflu 
that  neither  the  nine  paper  patterns,  or  any  goods  and  chattels  of  the  said 
defendant,  feloniously  stolen,  were  found  in  the  said  dwelling-house,  upon' 
such  search  as  aforesaid,  or  otherwise,  nor  were  there  any  such  goods  and 
chattels  therein  before,  at  the  time  of  the  said  complaint,  or  at  tnj  other 
time  whatever,  nor  had  the  said  defendant  any  reasonable  or  probable 
cause  whatever  for  making  the  said  complaint,  or  causing  the  said  warrant 
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fa)  be  issued  or  executed  as  aforesaid ;  and  the  said  plaintiff  saith,  that  the  vor  mau- 
aid  defendant  did  not  farther  prosecute  his  said  complaint,  but  deserted  "^^^^ 
and  abandoned  the  same,  and  the  said  complaint  wholly  ended  and  deter- 
mined, to  wit,  at,  Ac.  (;venue)  aforesaid.     And  whereas  also  the  said  de- 
Want,  further  contriving  and  intending  as  aforesaid  heretofore,  to  wit, 
OQ,  kc,  aforesaid,  at,  &c.  {venue)  aforesaid,  went  and  appeared  1)efore 
the  said  H.  M.  esq.  so  being  such  justice  as  aforesaid,  and  then  and  there 
fidsely  and  maliciously,  and  without  any  reasonable  or  probable  cause,  be- 
fore the  said  H.  M.  esq.  so  being  such  justice  as  aforesaid,  to  wit,  at  West- 
minster aforesaid :  in  the  county  aforesaid,  charged  the  said  plaintiff  with 
howingly  concealing  in  his  house,  or  apartments,  nine  paper  patterns,  the 
goods  and  chattels  of  the  said  defendant,  the  same  haying  been,  as  the 
Ndd  defendant  then  and  there  alleged,  before  then  feloniously  stolen,  ta- 
ken, and  carried  away,  the  said  defendant  falsely  and  maliciously,  and 
tithoutany  reasonable  or  probable  cause  whatsoever  caused  the  said  H. 
M.  esq.  so  being  such  justice  aforesaid,  to.  make  and  grant  his  certain  war- 
nnt,  under  his  hand  and  seal,  for  the  searching  of  the  said  house  or 
apartments  of  the  said  plaintiff,  in  order  to  find  the  nine  paper  patterns  so 
lilted  to  have  been  feloniously  stolen.     By  virtue  and  under  color  of 
which  said  last-mentioned  warrant,  and  by  pretext  of  the  execution  there- 
of, the  said  defendant,  together  with  one  W.  B.  then  being  one  of  his  ma- 
jesty's oflScers  of  the  peace  for  the  said  county,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  without  any  reasonable  or  probable  cause  whatev- 
er, and  without  the  leave  or  license,  and  against  the  will  of  the  said  plain- 
tiff, entered  the  dwelling-house  of  the  said  plaintiff,  situated,  Ac.  afore- 
[Baid,  and  continued  therein  for  a  long  space  of  time,  to  wit,  for  the  space 
[two]  hours,  and  during  that  time  then  and  there  searched  and  ransack- 
|ed  the  said  dwelling-house,  and  the  rooms  and  apartments  thereof,  and  al- 
the  closets,  drawers,  desks,  and  boxes  of  the  said  plaintiff  and  his  fami- 
r,  in  the  said  dwelling-house,  alid  flung,  tossed,  and  tumbled  about  the 
)ks,  paper,  furniture,  and  wearing  apparel  therein,  and  other  the  con- 
its  thereof,  and  also  during  all  that  time  then  and  there  disturbed  and 
juieted  the  said  plaintiff  in  the  possession  of  the  said  dwelling-house ; 
id  the  said  plaintiff  in  fact  saith,  that  neither  the  said  nine  paper  pat- 
is,  nor  any  goods  or  chattels  of  the  said  defendant,  or  of  any  other 
m  which  had  been  feloniously  stolen,  were  foun^  in  the  said  dwelling- 
J,  upon  such  search  as  aforesaid,  or  otherwise,  nor  were  there  any 
goods  and  chattels  therein,  before  or  at  the  time  of  the  said  com- 
It,  or  at  any  time  whatever,  nor  had  the  said  defendant  any  reasonable 
probable  cause  for  making  the  said  last-mentioned  charge,  or  causing 
said  warrant  to  be  issued  or  executed  as  aforesaid ;  and  the  said  plain- 
saith,  that  the  said  defendant  did  not  further  prosecute  his  said  charge, 
deserted  and  abandoned  the  same,  and  the  said  complaint  has  wholly 
led  and  determined,  to  wit,  at,  &c.  (jvenue)  aforesaid.    By  means  of 
8^d  several  premises,  he  the  said  plaintiff  has  been,  and  is  greatly 
1  in  his  said  credit  and  reputation,  and  brought  into  public  scandal, 
ly  and  disgrace,  with  and  amongst  his  neighbors,  and  other  good  and 
thy  subjects  of  this  kingdom,  and  divers  of  those  neighbors  and  sub- 
;,  to  whom  his  innocence  in  the  premises  was  unknown,  have,  on  oc- 
sion  of  the  premises,  suspected  and  believed,  and  still  do  suspect  and 
lieve  that  the  said  plaintiff  hath  been,  and  is  guilty  of  the  said  offence 
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FOR  MALI-  ^ij3  tiiiqr,  \n  aiid  for  the  couiity  of  M.  and  also  to  hear  and  determine  di- 
miBCDTioNs'  ^^^^^  felonies,  trespasses,  and  other  misdemeanors,  committed  in  the  said 
county,  and  then  and  there  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause  whatsoever,  made  a  complaint  before  the  said 
H.  M.  esq.  so  being  such  justice  as  aforesaid,  as  follows,  that  is  to  say, 
that  there  had  been  lately  feloniously  stolen,  taken,  and  carried  away,  in 
the  said  county,  nine  paper  patterns,  the  goods  and  chattels  of  the  said 
defendant,  and  that  the  said  defendant  had  cause  to  suspect  and  believe, 
and  did  suspect  and  believe  that  the  said  goods  and  chattels,  or  some  part 
thereof,  were  then  knowingly  concealed  in  the  house  or  apartments  of  a 
man  named  L.  (meaning  the  said  plaintiff)  situated  at,  ^c. ;  and  upon 
.  such  complaint  be  the  said  defendant  falsely  and  maliciously,  and  without 
any  reai^onable  or  probable  cause  whatsoever,  caused  and  procured  the 
said  H.  M.  cfcq.  so  being  such  justice  as  aforesaid,  to  make  and  grant  his 
certain  warrant  under  his  hand  and  seal,  bearing  date  the  day  and  year 
aforesaid,  and  directed  to  all  constables,  and  others  his  majesty's  ofBcers 
of  the  peace  for  the  said  county,  whom  it  might  concern,  whereby,  after 
reciting  that  complaint,  upon  oath  had  been  made  that  day  unto  him  the 
said  H'.  M.  by  the  said  defendant,  that  there  had  been  then  lately  feloni- 
ously stolen,  taken,  and  carried  away,  in  the  said  county,  nine  paper  pat- 
terns, the  goods  and  chattels  of  the  said  defendant,  and  th^t  there  was 
just  cause  to  suspect  the  said  stolen  goods  were  then  knowingly  concealed 
in  the  house  or  apartments  of  a  man  named  L.  (meaning  the  said  plain- 
tiff) at,  &c.  the  said  H.  M.  required  such  officers  and  constables,  to  whom 
the  said  warrant  was  directed  as  aforesaid,  forthwith  to  make  diligent  searcb 
in  the  day  time  in  the  said  house  or  apartments  for  the  said  stolen  goods, 
and  if  they  should  find  the  same  or  any  part  thereof,  that  they  should  then 
secure  the  said  stolen  goods,  and  bring  the  person  or  persons,  in  whose 
custody  they  should  find  the  same,  before  the  said  H.  M.  or  some  other 
of  his  majesty's  justices  of  the  peace  for  the  said  county,  to  be  examined 
and  dealt  with  according  to  law.     By  virtue  and  under  color  of  wliicli 
said  warrant,  and  by  pretext  of  the  execution  thereof,  the  said  defendant, 
tegether  with  one  W.  B.  then  being  one  of  his  majesty's  officers  of  the 
peace  for  the  said  county,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, without  any  reasonable  or  probable  cause  whatsoever,  and  without  the 
leave  or  license,  and  against  the  will  of  the  said  plaintiff,  entered   the 
dwelling-house  of  the  said  plaintiff,  ^situated  at,  &c.  and  continued  thex-ein. 
for  a  long  space  of  time,  to  wit,  for  the  space  of  [two]  houre,  and  during 
that  time  then  and  there  searched  and  ransacked  the  said  dwelling-house, 
and  the  rooms  and  apartments  thereof,  and  also  the  closets,  drawers,  desks^ 
and  boxes  of  the  said  plaintiff  and  his  family  in  the  said  dwelling-house, 
and  flung^  tossed,  and  tumbled  about  the  books,  paper,  furniture,  and  'weaiw 
ing  apparel  therein,  and  other  the  contents  thereof,  and  thereby  durinff 
that  time  then  and  there  disturbed  and  disquieted  the  said  plaintiff  in  tfa* 
possession  of  his  said  dwelling-house ;  and  the  said  plaintiff'  in  ftct  saith^ '] 
that  neither  the  nine  paper  patterns,  or  any  goods  and  chattels  of  the  said. 
defendant,  feloniously  stolen,  were  found  in  the  said  dwelling-house, 
such  search  as  aforesaid,  or  otherwise,  nor  were  there  any  such  goods 
chattels  therein  before,  at  the  time  of  the  said  complaint,  or  at  eny  oi 
time  whatever,  nor  had  the  said  defendant  any  reasonable  or  proT 
cause  whatever  for  making  the  said  complaint,  or  causing  the  said  wi 
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to  be  issued  or  executed  as  aforesaid ;  and  the  said  pidntiff  saitli,  that  the  roa  mau- 
nid  defendant  did  not  further  prosecute  his  said  complaint,  but  deserted  'J^i,,^^ 
md  ^}aDdoncd  the  same,  and  the  said  complaint  wholly  ended  and  deter- 
mined, to  wit,  at,  Ac.  (wfiMue)  aforesaid.     And  whereas  also  the  said  de- 
fendant, further  contriving  and  intending  as  aforesaid  heretofore,  to  wit, 
DD,  Ac,  aforesaid,  at,  Ac,  {venue)  aforesaid,  went  and  appeared  before 
ibe  sdd  H.  M.  esq.  so  being  such  justice  as  aforesaid,  and  then  and  there 
felselj  and  malicionsly,  and  without  any  reasonable  or  probable  cause,  be- 
fore the  said  H.  M.  esq.  so  being  such  justice  as  aforesaid,  to  wit,  at  West- 
minster aforesaid :  in  the  county  aforesaid,  charged  the  siud  plaintiff  with 
bowingly  concealing  in  his  house,  or  apartments,  nine  paper  patterns,  the 
goods  and  chattels  of  the  said  defendant,  the  eame  having  been,  as  the 
sud  defendant  then  and  there  alleged,  before  then  feloniously  stolen,  ta- 
ken, and  carried  away,  the  said  defendant  falsely  and  maliciously,  and 
tithont  any  reasonable  or  probable  cause  whatsoever  caused  the  said  H. 
M.  esq,  so  being  such  justice  aforesaid,  ta  make  and  grant  his  certain  war- 
rant, under  his  hand  and  seal,  for  the  searching  of  the  said  house  or 
iMrtments  of  the  said  plaintiff,  in  order  to  find  the  nine  paper  patterns  so 
lUe^d  to  have  been  feloniously  stolen.     By  virtue  and  under  color  of 
ThJch  said  last-mentioned  warrant,  and  by  pretext  of  the  execution  there- 
rf,  the  said  defendant,  together  with  one  W.  B.  then  being  one  of  his  ma- 
jesty's officers  of  the  peace  for  the  said  county,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  without  any  reasonable  or  probable  cause  whatev- 
tr,  and  without  the  leave  or  license,  and  against  the  will  of  the  said  plain- 
tiff, entered  the  dwelling-house  of  the  said  plaintiff,  situated,  Ac.  afore- 
8ud,  and  continued  therein  for  a  long  space  of  time,  to  wit,  for  the  space 
1^  [two]  hours,  and  during  that  time  then  and  there  searched  and  ransaek- 
td  the  said  dwelling-house,  and  the  rooms  and  apartments  thereof,  and  al- 
m  the  closets,  drawers,  desks,  and  boxes  of  the  said  plaintiff  and  his  fami- 
ij,  in  the  said  dwelling-house,  aYid  flung,  tossed,  and  tumbled  about  the 
woks,  paper,  furniture,  and  wearing  apparel  therein,  and  other  the  con- 
tents thereof,  and  also  during  all  that  time  then  and  there  disturbed  and 
disquieted  the  said  plaintiff  in  the  possession  of  the  said  dwelling-house  ; 
and  the  said  plaintiff  in  fact  saith,  that  neither  the  said  nine  paper  pat- 
terns, nor  any  goods  or  chattels  of  the  said  defendant,  or  of  any  other 
person  which  had  been  feloniously  stolen,  were  found  in  the  said  dwelling- 
louse,  upon  such  search  as  aforesaid,  or  otherwise,  nor  were  there  any 
such  goods  and  chattels  therein,  before  or  at  the  time  of  the  said  com- 
iflsunt,  or  at  any  time  whatever,  nor  had  the  said  defendant  any  reasonable 
or  probable  cause  for  making  the  said  last-mentioned  chai^o,  or  causing 
the  said  warrant  to  be  issued  or  executed  as  aforesaid ;  and  the  said  plain- 
tiff saith,  that  the  said  defendant  did  not  further  prosecnto  his  said  charge, 
'  "hot  deserted  and  abandoned  tlio  same,  and  the  said  complaint  baa  wholly 
ended  and  determined,  to  wit,  at,  Ac.  (ue/wte)  aforesaid,    ^y  means  of 
which  sii^d  several  premises,  he  the  said  plaintiff  has  been,  and  is  greatly 
■BJDrcd  in  his  said  credit  and  reputation,  and  brought  into  public  scandal, 
infamy  and  disgrace,  with  and  amongst  his  neighbors,  and  other  good  and 
worthy  Bnbjects  of  this  kingdom,  and  divers  of  those  neighbors  and  suo- 
J6ct«,  to  whom  his  innocence  in  the  premises  was  unknown,  have,  on  ofr- 
'»sion  of  the  premises,  suspected  and  believed,  and  still  do  sus/>w''"'d 
wlieve  that  the  said  plaintiff  hath  h-     i^uilty  of  the  said  oflbnoo 
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DECLARATIONS  IN   CASE. 


FOE  MALI-  lyy  i\^Q  gaid  defendant  imputed  to  his  charge,  and  also  the  said  plaintiff 
"bcutions^  hath,  by  means  of  the  premises,  suffered  great  anxiety  and  pain  of  body 
and  mind,  and  hath  been  otherwise  greatly  injured  in  his  character,  credit, 
reputation,  and  circumstances,  to  wit,  at,  Ac.  {venue)  aforesaid. 


For  mali- 
cious pros- 
ecution in 
Middlesex, 
of  an  in- 
dictment 
for  perjury 
rcraovod 
into  K.   B. 
hy  certiO' 
rari,  upon 
which  the 
plaintiif 
H'as  acquit- 
ted (/). 

1  *613  ] 

Removal 
by  eertiO' 
rari  (p). 

Triaf  and 
acquittal 


[Inducement  of  good  character^  SfC.  and  that  plaintiff  had  not  been  guil- 
ty of  perjury^  and  of  defendant's  malicious  intention^  similar  to  the  prece^ 
dent,  ante,  G06,  7,  to  the  asterisk,  and  then  proceed  as  follows :] — To  wit, 

on  the day  of in  the year  of  the  reign  of  our  lord  the  now 

king,  at  the  general  session  (m)  of  oyer  and  terminer  of  our  said  lord  the 

king,  holden  in  and  for  the  county  of at  the  sessions-house  for  the 

said  county,  before  E.  F.,  6.  H.,  I.  K.  and  L.  M.  esquires  (n\  and  others 
their  fellows,  justices  of  our  said  lord  the  king,  assigned  to  near  and  do- 
termine  divers  felonies,  trespasses,  and  other  misdemeanors  committed 
*\vitliiu  the  said  county,  the  defendant  falsely  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause  whatsoever,  indicted  (o)  and  caused 
and  procured  to  be  indicted,  the  said  plaintiff,  by  the  name  of  A.  B.  late 

of  the  parish  of in  the  county  of for  that,  &c. — \here  state 

the  substance  or  material  parts  of  the  indictment,  and  then  proceed  as  fol^ 
lows  :] — which  said  indictment,  our  said  lord  the  king  afterwards,  for  cei> 
tain  reasons  caused  to  be  brought  before  him,  to  be  determined  according 
to  tlie  law  and  custom  of  England.  And  the  said  plaintiff  further  says, 
that  the  said  defendant  afterwards,  falsely  and  maliciously  (^)  and  with- 
out any  reasonable  or  probable  cause  prosecuted,  and  caused  to  be  prose- 
cuted, the  said  indictment  against  the  said  plaintiff,  until  the  said  plaintiff  ; 


{I)  See  the  yarious  forms  in  8  Wentw.  In- 
dex, XV.  to  xxi.  Heme,  88;  Morg.  410,  869; 
Plead.  A.  *2T2;  and  the  notes  to  the  precedent, 
ante,  607.  See  a  precedent  for  maliciously  in- 
dicting plaintiff's  wife  at  Hick's  Hall,  where 
she  was  acquitted,  2  Rich.  C.  P.  158.  And 
see  a  preeedent  where  the  bUl  was  returned 
not  found,  5  Taunt  187;  1  Marsh.  12;  8 
Wentw.  344.  The  proceedings  in  the  original 
prosecution  are  to  be  described  as  in  the  record 
of  acquittal,  a  copy  of  which  must  be  pro- 
duced on  the  trial  of  the  action,  if  the  former 
prosecution  were  for  a  felony ,*but  not  when  it 
was  for  a  misdemeanor,  1  BL  Uep.  885;  1  T. 
R.  518.  Therefore,  if  the  court  will  not  in  th^ 
former  case  grant  a  copy  of  the  record,  no  ac- 
tion for  a  malicious  prosecution  can  be  sup- 
S)rted.  1  Chit  Crim.  Law,  835,  &c.  In  10 
.  &  Cres.  70,  it  was  made  a  question,  but  not 
decided,  whether  a  4)er8on  acquitted  of  felony 
has  a  right  to  have  a  copy  of  the  record  of  his 
acquittal.  This  action  is  supportable,  though 
the  indictment  was  bad,  5  B.  &  A.  634;  1  D. 
&  R.  97,  S.  C  ;  4  T.  R.  427.  See  the  requi- 
sites necessary  to  sustain  this  action  in  Willes' 
Rep.  680,  n,  a.;  2  Bla.  Com.  by  Chitty,  126, 
notes.  The  phvintiff  mast  show  express  mal- 
ice, or  the  absence  of  all  probable  cauftt,  9  East, 
861;  i  Marsh.  12  ;  5  Taunt  187,  S.  G;  1 
Marsh.  220;  See  ante,  601  &  608. 
(m)  This  atatement  is  to  aoeord  with  the 


caption,  or  style  of  the  particular  sessions,  uad 
with  the  record  of  acquittaL  In  2  Bla.  Hep. 
1050,  a  declaration  for  maliciously  indicting  at 
the  general  quarter  sessions,  instead  of  the 
general  session,  was  held  sufficient,  because  the 
indictment  was  cognizable  at  both  sessions,  see 

8  D.  &  R.  226;  4  B.  ^  A.  435.  After  verdict 
it  is  no  objection  to  the  description  of  the  oout 
in  which  the  indictment  was  found,  that  the 
names  of  the  justices  before  whom  the  session 
of  oyer  and  terminer  is  held  are  not  set  oat, 
1  D.  &  R.  266;  5  B.  &  A.  634,  &  C.  What 
are  not  variances,  see  Cro.  Jac.  82;  Yd  v.  46; 

9  Kast,  157.  It  should  appear  by  the  declan^ 
tion  that  the  court  before  which  the  charge  waa 
preferred,  had  authority  to  determine  it,  JAm 
ibid. 

(n)  Tlie  allegation  of  the  appointment  of 
the  justices  by  letters  patent  is  unneeesaacy, 
and  is  better  omitted,  2  Rich  C.  P.  158. 

(o)  This  is  the  li^ual  allegation,  2  Burr.  99S.. 
Where  the  jury  have  thrown  out  the  bill,  tin 
declaration  should  describe  the  proaeeation  wm 
"  a  bill,"  and  not  as  «<  an  indictment,"  1  SaOE. 
876;  Com  Dig.  Indictment,  B.;  8  Wehtw.  S46; 
6  Taunt  187. 

( p)  If  there  was  no  removal,  see  2  Rioh.  GL 
P.  169. 

{q)  Malice  must  be  proved,  9  £Mt,  861. 
Ante,  600,  601 


FOE  TORTS  TO  THE  PERSON.  618 

afterwards^  to  wit,  at  the  sitting's  at  nisi  pritis  (r),  holden  on next  «>r  mau- 

cfler  the  end  of  the  term  of  ■,  in  the  —  (5)  year  of  the  reign  of^^^^  ™^ 
wr  said  lord  the  now  hingj  before  Charles  Lord  Tenterden,  chief  justice 
of  our  said  lord  the  king,  assigned  to  hold  pleas  before  the  king  himself, 
John  Henry  Abbott,  esquire,  being  associated  unto  the  said  chief  justice, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  was 
in  due  manner,  and  by  due  course  of  law,  acquitted  of  the  said  premises 
m  the  said  indictment,  charged  upon  him  by  a  jury  of  the  said  county  of 
Middlesex  (O  >  and  wherenpon,  it  was  afterwards,  to  witj  in  [fifteen]  Judgment 

dm/sfrom  the dap  of  S5.  Martin^  in  Michaelmas  Term  (w),  in  the  thereon. 

\si  year  of  the  *reign  aforesaid,  considered  (w)  and  adjudged  by  the  [  *614  ] 
cowi  of  our  said  lord  the  hingj  before  the  king  himself,  the  same  court 
then  and  still  being  holden  at  Westminster,  in  the  county  of  Middlesex, 
that  the  said  plaintiff  should  depart  thcnco  without  day  in  that  behalf,  and 
the  said  plaintiff  was  and  is  duly  discharged  of  and  from  the  premises  in 
flie  said  indictment  specified ;  as  by  the  record  and  proceedings  thereof, 
remaining  in  the  said  court  of  our  said  lord  the  king  himself,  at  Westmin- 
ster aforesaid,  appears.  By  means  whei-eof,  &c. — [State  the  damage^ 
as  ante,  611,  612  and  any  other  damage,  which  the  plaintiff  has  sustain^ 
ed,  and  conclude  as  ante,  596.  A  general  count  as  follows  may  be  add- 
ed.  ' 

And  whereas  also  afterwards,  to  wit,  on,  Ac.  at  a  general  session  of  Second 
oyer  and  terminer  of  our  said  lord  the  king,  holden  in  and  for  the  county  [l^g^iie^*" 

of at  the  sesdion-house  in  and  for  the  said  coimty,  before  E.  P.  &c.  indictment 

esquires,  {naming  the  jtistices  as  in  the  caption  of  indictment,^  and  others  moreshort- 
their  fellows,  justices  of  our  said  lord  the  king,  assigned  to  hear  and  de-  ^^  ^*^' 
termine  divei-s  felonies,  trespasses,  and  other  misdemeanors  committed 
within  the  said  county,  the  said  defendant  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever,  indicted,  and  caused 
and  procured  to  be  indicted,  the  said  plaintiff,  for,  [wilful  and  corrupt  per- 
jury] which,  Ac. — [Proceed,  and  conclude  as  in  the  first  count,'] 

For  that  whereas,  heretofore,  to  wit,  at,  {z)  the  general  quarter  sessions  For  maii- 

of  the  peace  of  our  lord  the  king,  holden  for  the  county  of at  [the  ^^^^^^  "*" 

Guildhall,  in  King  Street,  Westminster,]  in  the  said  county,  on,  &c.  to  the  piabUtfflffor 
— —  year  of  the  reign  of  our  lord  the  now  king,  before  [W.  M,,  A.  C,  an  assault, 
4c.  esquires,]  and  others  their  fellows,  justices  of  our  said  lord  the  king,  J*  ^^^ 

Sessions,  at 

(r)  If  seated  that  the  acquittal  was  "in  the  518, 14.  which  he 

eovt  of  our  lord  the  king,  before  the  king         (x)  That  this  wiU  suffice,  and  at  all  events  yrsca  acquit* 

Inmseir,"  when  it  was  at  nisi  prius,  the  van-  after  verdict,  see  1  D.  &  R.  266;  5  B.  &  Aid.  ted  (]/)• 

aoe  would  be  ihtaL    See  11   East,  508;   2  684,  S.  C. 

Obnpb.  198,  where  see  the  law  as  to  variances         (y)  See  the  requisites  necessary  to  sustain 

ia  general;  and  see  9  East,  167;  1  T.  K.  285;  this  action,  in  WOles'  Rep.  520,  n.  (a) ;  and 

2B.  &  C.  2.  in  the  notes  to  the  precedents,  ante,  606,  7,  8. 

(f)  This  daj  should  correspond  with  the  It  is  not  sufficient  to  support  the  action,  to  show 

leoord  of  acquittal.    When  a  variance  is  fotal,  that  the  defendant  was  guilty  of  the  first  as- 

iad  when  not,  see  4  T.  R.  590,  560;  WiUes,  sault,  Peake's  Rep.  185.    If  the  defendant 

517;  9  East,  157.  caused  the  plainti£f  to  be  apprehended  before 

(0  As  to  this  allegation,  see  Cro.  Car.  815,  indictment  preferred,  by  a  justice's  warrant, 

S16;  Heme,  89.  the  first  count  wiU  b^n  as  ante,  607. 

(11)  TbM  also  must  agree  with  the  record,         (z)  The  oaptbn  of  the  sessions  at  which  the 

see  4  T,  R.  590, 560.  indiotment  was  prefevred  must  beaoourately 

(w)  It  is  sufficient  to  state  that  the  plamtiff  stated;  see  aate,  012,  n. 
m  acquitted  by  a  Jury,  WiUes,  517;  11  East, 
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FOK  MALI-  assigne'Q  to  keep  the  peace  in  the  coimty  aforesaid,  and  also  to  hear  and 
8B0UTI0KB.  determine  divers  felonies,  trespasses,  and  other  misdemeanors  committed  in 
that  county,  that  session  of  the  peace  was  adjourned  by  the  aforesaid  jus- 
tices of  our  said  lord  the  king  above  named,  and  others  their  fellows  afore- 
said, unto  the day  of  the  same  month  of at  the  hour  of  ten 

in  the  forenoon  of  the  same  day,  to  be  holden  at  [the  session-house  on 
Glerkenwell  Green],  in  and  for  the  said  county.     And  whereas  also  the 
said  defendant,  contriving  and  maliciously  intending  to  injure  the  said 
plaintiff,  and  to  cause  him  to  be  imprisoned,  and  kept  and  detained  in  pri- 
son, and  to  put  him  to  great  charges  and  expense  of  his  monies,  and  to 
vex,  harass,  and  oppress,  impoverish,  and  wholly  ruin  him  the  said  plaintiff, 
heretofore,  to  wit,  at  the  same  session  of  the  peace,  being  holden  by  ad- 
journment aforesaid,  at  the  session-house  aforesaid,  in  and  for  the  said 
county,  on,  &c.  aforesaid,  before  the  said  justices  of  our  said  lord  the  king, 
and  others  their  fellows  aforesaid,  he  the  said  defendant  falsely  and  mali* 
f  *615  ]  ciously,  and  *without  any  reasonable  or  probable  cause  whatsoever,  in- 
dicted and  caused  and  procured  to  be  indicted  (a),  one  I.  H.  and  the 
said  plaintiff,  by  the  names  and  additions,  of,  &c.  for  that  [liere  state  the 
substance  of^  or  if  the  indictment  be  very  shorty  set  it  otU]  [the  said  I.  H. 
and  plaintiff  on,  &c.  in  the  year  aforesaid,  with  force  and  arms,  at  the 
palish  aforesaid,  in  the  county  aforesaid,  in  and  upon  him  the  said  defend- 
ant, in  the  peace  of  God  and  our  said  lord  the  king  then  and  there  being, 
did  make  an  assault,  and  the  said  defendant  did  then  and  there  beat, 
wound,  and  ill  treat,  and  other  wrongs  to  the  said  defendant  then  and 
there  did,  to  the  great  damage  of  the  said  defendant,  and  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dignity  :]  and  the  said  plaintiff 
further  says,  that  the  said  defendant  falsely  and  maliciously,  and  withoat 
any  reasonable  or  probable  cause  whatsoever,  prosecuted,  and  caused  and 
procured  to  be  prosecuted,  the  said  indictment  against  the  said  I.  H.  and 
plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid,  until  the  said  plaintiff  afier- 
terwards,  to  wit,  at  the  then  next  general  session  of  the  peace  of  our  said 
lord  the  king,  holden  in  and  for  the  said  county  of  Middlesex,  at  the  ses- 
sion-house for  the  said  county,  on,  &c.  (6)  in  the  year  aforesaid,  before 
W.  M.  &c.  esquire,  and  others  their  fellows,  justices  of  our  said  lord  the 
king,  assigned  to  keep  the  peace  in  the  county  aforesaid,  and  also  hear 
and  determine  divers  felonies,  trespasses,  and  other  misdemeanors  com- 
mitted in  the  same  county,  was  in  due  manner,  and  according  to  the 
course  of  law,  by  a  jury  of  the  said  county,  acquitted  (c)  of  the  premise 
in  the  said  indictment  charged  upon  him  the  said  plaintiff  in  manner  afore- 
said, whereupon  it  was  then  and  there  considered  in  and  by  the  said  court, 
that  the  said  plaintiff  of  the  premises  in  the  said  indictment  specified, 
should  be  discharged,  and  should  go  without  day,  as  by  the  record  and 
proceedings  thereof,  remaining  in  the  said  court,  reference  being  thereunto 
Damages,    had,  will  more  fully  appear.     By  means  of  which  said  premises,  he  the 
[  *616  ]  said  plaintiff  hath  *been  forced  and  obliged  to  undergo  and  hath  under- 

(a)  See  ante,  618,  n.  (o).  Ante,  612,  note. 

(6)  It  must  appear  that  the  plaintiff  was         (c)  It  is  sufficient  to  say  generally,  that  tin 

acquitted  upon  the  prosecution  before  the  action  plaintiff  was  acquitted,  ana  it  need  not  be  slated 

brought;  but  the  day  of  the  acquittal  is  not  that  he  was  acquieteUut  inde,0T  de  prtemiMni^ 

m^tcri'il;  and  though  it  vary  from  the  record,  YelT.  161. 
the  declaration  will  be  sufficient,  9  East,  167; 
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gone,  many  great  trouble  and  labors  both  of  body  and  mind,  and  to  lay  '^  "^"- 
oat  and  expend  divers  large  sums  of  money,  in  the  whole  amounting  to  a  Souriowr 
large  sum  of  money,  to  wit,  to  the  sum  of  £ —  in  and  about  the  defend- 
ing himself  ih  the  promises,  and  the  manifestation  of  his  innocence  there- 
in, and  hath  been  imprisoned,  and  kept  and  detained  in  prison, for  si  great 

length  of  time,  to  wit,  for  the  space  of days ;  and  the  said  plaintiff 

was  also,  by  means  of  the  premises,  greatly  hindered  and  prevented  from 
transacting  his  necessary  and  lawful  affairs  and  business,  for  divers  long 
qiaces  of  time,  and  hath  been  and  is  otherwise  greatly  injured  and  dam- 
nified, and  very  much  imp>overished,  to  wit,  at,  &q  {ventie)  aforesaid. 
^[Add  the  following'  coiini.] 

And  whereas  also  the  said  defendant,  further  contriving  and  intending  ^^^^^ 

as  aforesaid,  heretofore,  to  wit,  on,  Ac.  in  the year  aforesaid,  at  the  ^^the 

general  quarter  sessions  of  the  peace  of  our  said  lord  the  king,  holden  by  cx)unt,  in- 
adjoumment  on  the  day  and  year  last  aforesaid,  at  the  sessions-house  on  «iictnQent, 
Glerkenwell  Green,  in  and  for  the  said  county  of  Middlesex,  before  cer-  ^dmm, 
tain  then  justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace  of  with  leas 
omr  8jud  lord  the  king  in  the  said   county  of  Middlesex,  and  also  to  hear  f^*^^^x 
and  determine  divers  felonies,  trespasses,  and  misdemeanors  committed  in     ^  ^  ^  ^' 
fliesame  county,  he  the  said  defendant  falsely,  maliciously,  and  without 
any  reasonable  or  probable  cause  whatsoever,  indicted,  and  caused  and 
procured  to  be  indicted,  the  said  plaintiff,  together  with  the  said  I.  S.  [for 
that  the  said  I.  H.  and  A.  B.  on,  &g.  in  the  year  aforesaid,  with  force  and 
arms,  at,  &g.  (^venue)  in  and  upon  him  the  said  defendant,  in  the  peace  of 
God  and  our  said  lord  the  king  then  and  there  being,  did  make  an  assault, 
and  the  said  defendant  then  and  there  did  beat,  wound,  and  ill  treat,  and 
other  wrongs  to  the  said  defendant  then  and  there  did,  to  the  great  damage 
of  the  said  defendant,  and  against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity  (e)  ;  and  the  said  plaintiff  further  says,  that  the  said 
defendant,  further  *contriving  and  intending  as  aforesaid,  falsely  and  mali-  [  *617  ] 
dously  and  without  any  reasonable  or  probable  cause  whatsoever,  prose- 
cated,  and  caused  and  procured  to  be  prosecuted,  the  said  last-mentioned 
indictment  against  the  said  I.  H.  and  plaintiff,  to  wit,  at,  Ac.  (venue) 
aforesaid,  until  the  said  plaintiff,  afterwai*ds,  to  wit,  at  the  then  next  gene- 
ral sessions  of  the  peace  of  our  lord  the  king,  holden  in  and  for  the  said 
connty  of  Middlesex,  at  the  sessions-house  of  the  said  county,  on,  <fec.  in 
the         year  aforesaid,  before  certain  then  justices  of  our  said  lord  the 
bug,  assigned  to  keep  the  peace  of  our  said  lord  the  king  in  the  county 
aforesaid,  and  also  to  hear  and  determine  diters  felonies,  trespasses,  and 
other  misdemeanors  committed  in  the  same  county,  was  in  due  manner, 
and  according  to  the  due  course  of  law,  by  a  jury  of  the  said  county,  ao- 
qmtted  of  the  premises  in  the  said  indictment  charged  upon  the  said  plain- 
tiff as  aforesaid,  to  wit,  at,  Ac.  (venue)  aforesaid.     By  means  of  which 
said  last-mentioned  premises,  the  said  plaintiff  hath  been  forced  and  ob- 
liged to  undergo,  and  hath  undergone,  many  great  hardships,  troubles,  and 
labors,  both  of  body  and  mind,  and  hath  been  forced  and  obliged  to  pay, 

(^)  See  1  D.  &  R.  266;   5  B.  &  B.  684.  ing,  taking,  and  OMTying  away  the  nud  goods 

Aate,  614.  and  ohattds  in  the  nid  fint  oonnt  mentioned," 

(c)  Or,  if  fi>r  a  ftlonj,  say,  as  the  fibct  may  or  state  the  charge  shortly,  as  in  the  seoond 

be,  *<  iv  ftlony,  (to  wit,)  fbr  ftlonioiisly  steal-  oonnt,  ante,  614. 
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FOB  MALI-  lay  out,  and  expend,  and  hath  unnecessarily  paid,  laid  out  and  expended, 
s^vnoNs"  di^^^s  large  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of 
*  money,  to  wit,  the  sum  of  <£ —  in  and  about  the  defending  himself  in  the 
said  last-mentioned  premises,  and  the  manifestation  of  his  innocence  there- 
in ;  and  the  said  plaintiflF  hath.  By  means  of  the  same  premises,  been 
greatly  hindered  and  prevented  from  transacting  his  lawful  aflFairs  and 
business,  for  divers  long  spaces  of  time,  and  hath  been  and  is  otherwise 
very  much  injured  and  damnified,  and  greatly  impoverished,  to  wit,  at, 
&c.  Qvenue)  aforesaid  (/)  to  the  damage,  &c. — [  Conclusion  of  the  declor 
ration  as  ante^  696.] 

r  ♦BIS  1  ^^^  *^3.t  whereas  the  said  plaintiflF  before  and  at  the  time  of  sueing  forth 
For  mall-  the  commission  of  bankruptcy  hereinafter  'next  mentioned,  had  not  com- 
ciousiy  sa-  mitted  any  act  or  acts  of  bankruptcy  whatsoever,  nor  was  in  any  wise 
ing  out  a  subject  or  liable  to  have  a  commission  of  bankruptcy  issued  forth  a^in^ 
him,  but  was  m  great  regard,  reputation,  and  credit  amongst  all  persons 
trading  and  dealing  with  him,  to  wit,  at,  &c.  (venue's :  yet  the  said  de- 
fendant well  knowing  the  premises,  but  falsely,  wickedly,  and  maliciously 
contriving  and  intending  to  injure,  aggrieve  and  oppress  the  said  plaintiff 
and  to  bring  him  into  great  disgrace  with  and  amongst  all  his  friends, 
go(^  were  neighbors,  and  acquaintances,  and  other  good  and  worthy  subjects  of  this 
whichwas  realm,  and  to  put  him  the  said  plaintiff  to  great  expense  of  his  monies 
afterwards  and  falsely  and  maliciously  to  cause  and  procure  the  said  plaintiff  to  bo 
superseded  declared  and  adjudged  a  bankrupt,  and  to  impoverish  and  wholly  ruin 
him,  heretofore,  to  wit,  on,  &c.  {date  of  commission)  at,  <fec.  {venue^ 
under  pretence  that  the  said  plaintiff  was  indebted  to  the  said  defendant 
in  the  sum  of  £ —  and  had  become  a  bankrupt  within  the  intent  and 
moaning  of  the  Statute  made  and  then  in  force  concerning  bankrupts, 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause 
whatsoever,  sued  and  prosecuted,  and  procured  to  be  sued  and  prosecut- 
ed (A),  a  certain  commission  of  bankruptcy  of  our  said  lord  the  king,  seal- 
ed with  the  seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
bearing  date  at  Westminster  the  same  day  and  year  aforesaid,  against  the 
said  plaintiff  directed  to,  &c.  (f)  whereby  after  reciting  that  our  said  lord 
the  king  had  been  informed  that  the  said  plaintiff,  being  a  trader  accord- 
ing to  the  provisions  of  an  act  passed  in  the  Gth  year  of  the  reign  of  our 
said   lord  the  king,  intituled,  "  An  Act  to  amend  the  Laws  relating  to 

Bankrupts,"  about since,  had  become  a  bankrupt  within  the  intent 

and  meaning  of  the  said  Statute,  to  the  intent  to  defraud  and  hinder   the 


commissioii 
of  bank- 
ruptcy 
against 
plaintifiE^ 
under 
which  bis 


iff)' 


{f)  If  the  defendant  Terbally  danderad  the 
plaintiff,  independently  of  the  prosecution, 
cornts  for  the  words  when  actionable  may  be 
added. 

{g)  SeeotheribmousiaSWentw.  818;  Morg. 
Pre.  406;  2  Wils.  146;  1  BU.  Rep.  427.  From 
2  Wils.  883,  4,  5,  6,  it  seems  that  an  action  is 
Bustainable,  though  the  commission  has  not 
been  supecwsded,  if  the  party  is  not  liable  to 
the  bankrupt  laws;  but  see  7  Taunt  899.  As 
to  these  actions  in  general,  see  1  Salk.  14;  1 
B..  &  P.  205;  1  Saund.  288,  9.  It  is  not  nec- 
essary to  aver  that  the  plaintiff  had  not  com- 
mitted an  act  of  bankruptcy,  2  WUa.  145,  147. 
As  to  the  evidenoe,  see  8  Camp.  68,  GO.    1 


Barn,  k  Adolph.  128.  As  to  what  oonoliuiTS 
proof  of  malice,  see  1  Swani^  23.  See  a  &rm 
of  special  plea  to  an  action  of  this  nature,  stat- 
ing the  bankruptcy,  &c  2  B.  &  a  908;  4  D. 
&  R.  679,  S.  C. 

{h)  It  must  not  be  stated  that  the  oommi»- 
sion  issued  out  of  the  Court  of  Chanoerj,  8 
Camp.  68;  1  Taunt.  71.  The  statmnejit  of  the 
oommiasion  and  other  proceedings  abcmki  be 
examined  with  the  originals. 

(t)  The  names  of  tiie  commissioners, 
the  direction  of  the  oonrniission,  and 
therewith  throughout 
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said  deroudant,  and  others  his  creditors,  of  their  just  debts  and  duties  to  pob  mau- 
tbsffl  due  and  'owing,  and  our  said  sovereign  lord  the  king,  minding  the  cioua  pro- 
duc  execution  of  the  said  Statute^  upon  trust  of  the  wisdom,  fidelity,  dili- 
gence, and  provident  circumspection  which  our  said  lord  the  king  had 

conceived  in  the  said \_commissioneys  names]  did,  by  Iris  commission 

under  the  great  seal  of  the  United  Kingdom  of  &reat  Britain  and  Ire- 
land, bearing  date,  on,  &c.  at,  <fec.  name,  assign,  appoint,  constitute,  and 
ordain,  the  said,  Ac.  \ihe  commissioners']  his  special  commissioners,  there- 
by giving  full  power  and  authority  to  them,  four  or  three  of  them,  to  pro- 
ceed according  to  the  said  Statute,  and  take  such  order  and  direction  with 
the  body  of  the  said  bankrupt,  as  also  with  all  his  lands,  tenements,  and 
hereditaments,  did,  within  this  realm  and  abroad,  as  well  copy,  or  customa- 
ry, hold  as  freehold,  which  he  had  in  his  own  right  before  he  became  a 
bankrupt,  as  also  with  all  such  interest  in  any  such  lands,  tenements,  and 
hereditaments,  as  the  said  bankrupt  might  lawfully  depart  with  all,  and 
with  all  his  money,  fees,  offices,  annuities,  goods,  chattels,  wares,  mer- 
chandizes, and  debts,  wheresoever  they  might  be  found  or  known,  and  to 
make  sale  thereof,  or  otherwise  order  the  same  for  satisfaction  and  pay- 
ment of  the  creditors  of  the  said  bankrupt,  and  to  do  and  execute  all  and 
every  thing  and  things  whatsoever,  towards  and  for  all  other  intents  and 
purposes,  according  to  the  ordinance  and  provision  of  the  said  Statute, 
willing  and  commanding  them,  four  or  three  of  them,  to  proceed  to  the 
execution  and  accomplishment  of  the  same  commission,  according  to  the 
true  intent  and  meaning  of  the  said  Statute,  will  all  diligence  and  effect. 
And  such  proceedings  were  thereupon  had  by  the  said,  &c.  [names  of  com- 
fMsioners]  being  three  of  the  said  commissioners  named  and  authorized 
by  the  said  commission,  that  afterwards,  to  wit,  on,  Ac.  at,  &c.  (ye-^ 
Hue)  the  said  plaintiff,  upon  the  prosecution  of  the  said  defendant,  under 
color  and  pretence  of  the  said  commission  of  bankruptcy,  was  declaimed  a 
bankrupt,  and  his  goods  and  chattels,  books,  and  effects,  were  thereupon 
then  and  there  seized  and  taken  from  him  ;  and  the  said  plaintiff  further 
says,  that  the  said  commission  of  bankruptcy  afterwards,  to  wit,  on,  Ac. 
at,  Ac.  (venue)  was  duly  superseded  (A).  And  the  said  plaintiff  further 
»ys,  that  by  means  of  the  suing  out  and  prosecuting  of  the  said  commis- 
sion of  bankruptcy  by  the  said  defendant  against  the  said  plaintiff  as 
aforesaid,  and  the  several  proceedings  had  thereon  before  the  same  could 
be  superseded  *as  aforesaid,  the  said  plaintiff  was  greatly  injured  in  his  [  *620  ] 
credit  and  reputation  with,  and  amongst  all  his  neighbors  and  acquaintance, 
and  all  other  his  majesty's  subjects,  to  whom  he  was  in  any  wise  known, 
and  lost  the  use,  benefit,  and  advantage  of  his  said  goods  and  chattels, 
books  and  effects,  so  seized  and  taken  from  him,  and  the  same  were  sold 
and  disposed  of  under  the  said  commission,  afterwards,  to  wit,  on,  Ac.  at, 
Ac.  {venue)  aforesaid,  for  much  less  than  the  same  were  really  worth,  to  wit, 
at  the  value  or  price  of  £ —  being  £ —  less  than  the  same  were  then  really 
worth ;  and  the  said  plaintiff  hath  also,  by  means  of  the  premises,  been 
forced  and  obliged  to  lay  out  and  expend,  and  hath  necessarily  laid  out 
and  expended,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and 
about  the  applying  for  and  obtaining  a  supersedeas  to  the  said  commission, 

(Ic)  As  to  this  aTerment,  see  ante,  617,  note.     It  is  advisable  to  add  a  count  omitting  the  aDe- 

Vol.  n.  69  * 
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poR  MALI-  and  the  said  plaintiff  hath  been  and  is,  by  means  of  the  premises,  wholly 
bouiioot!*"  I'uined  in  his  circumstances,  to  wit,  at,  &c.  (ventui)  aforesaid.     [Add  a  county 
omitting  the  statement  of  the  supersedeas.'] 


FOB 
LIBELS. 

1.  For  a  U- 
beU  indu 
rectly  ac- 
cusing 
plaintiff  of 
peijury  or 
ether  spo- 
ol fie  offence 

[  *621  ] 

General 
inducement 
of  good 
character. 
And  of  in- 
nocence of 
the  particur 
br  charge. 
General 
consequen- 
ces of  good 
character. 


L  Commencement  ana  conclusion  as  ante^  696] — ^Por  that  where- 
as (m)  the  said  plaintiff,  now  is  a  good,  true,  honest,  just,  and  faithful 
subject  of  this  realm,  and  as  such  hath  always  behaved  and  conducted 
himself,  and  until  the  committing  of  the  several  grievances  by  the  said  de- 
fendant as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and  ac- 
cepted by  and  amongst  all  his  neighbors,  and  other  good  'and  worthy 
subjects  of  this  realm  to  whom  he  was  in  any  wise  known,  to  be  a  per- 
son of  good  name,  fame,  and  credit,  to  wit,  at,  Ac.  (^venue)  (»). — And 
whereas  also,  the  said  plaintiff  hath  not  ever  been  guilty,  or  until  the 
time  of  the  committing  of  the  said  several  grievances  by  the  said  de- 
fendant as  hereinafter  mentioned,  been  suspected  (o)  to  have  been  guilty  of 
[perjury  (p),]  or  any  other  such  crime. — ^By  means  of  which  said  pre- 
mises, the  said  plaintiff,  before  the  committing  of  the  said  several  griev- 
ances by  the  said  defendant  as  hereinafter  mentioned,  had  deservedly  ob- 
tained the  good  opinion  and  credit  of  all  his  neighbors,  and  other  good 
and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known  (9), 
to  wit,  at,  &c.  lyenue)  aforesaid. — [Here  proceed  to  state  the  inducement, 
which  in  a  libel  charging  perjury,  may  be  as  follows,  mutatis  mutandis. — 


il)  See  the  forms  of  declarations  for  libels, 
and  for  words  referred  to,  8  Wentw.  Index, 
page  It.  to  xii. — 2  Rich.  C.  P.  152,  and  the 
fbrms,  post — Kitch.  503 — 4  Taunt  855 — In 
the  first  volume  of  this  work,  page  428  to  436, 
will  be  found  a  full  treatise  upon  the  mode  of 
trfliming  a  declaration  for  a  libel  or  verbal  slan- 
der, which  supersedes  the  necessity  of  inser- 
ting many  of  the  notes  inserted  in  former  edi- 
tions to  the  following  forms. 

(m)  It  is  usual  to  commence  the  declara- 
tion, either  for  a  libel  or  for  words,  with  an 
inducement  of  the  plaintiff's  good  character, 
and  of  his  innocence  of  the  crime  imputed  to 
him  by  the  defendant,  (Com.  Dig.  Action  for 
defamation,  G.  1.)  but  as  these  inducements 
are  not  traversable,  (see  Styles,  1 1 8. — 1 1  Price, 
235—1  Lev.  297.— 1  M.  &  S.  285,)  they  may 
be  omitted,  and  the  declaration  may  commence 
with  a  statement  of  defendant's  malicious  in- 
tention to  injure  the  plaintiff.  When  the  libel, 
or  slander,  does  not  affect  the  plaintiff  in  his 
moral  character,  but  merely  imputes  to  him 
insolvency  or  incapacity  in  the  way  of  his  trade, 
&c.  this  inducement  of  good  character  is  in- 
applicable, and  the  declaration  should  com- 
mence with  an  inducement  respecting  the  trade, 
&c 

(n)  The  venue  is  transitory,  and  the  court 
wiU  not  change  it,  1  T.  R.  571,  and  647,  un- 


less the  libel  be  written,  as  weU  as  pubfiahed 
only  in  one  county,  8  T.  B.  806,  652.— 1  M. 
&  P.  188. 

(o)  This  general  aUegation  is  not  matenti, 
1  M.  &  S.  285. 

(p)  See  preceding  page,  note  (m).  If  the 
slander  do  not  amount  to  a  charge  of  any  spe- 
ifio  offence,  such  as  perjury  or  theft,  &c.  the 
inducement,  instead  of  this  word  in  italics, 
should  run  thus :  Of  ike  offences  and  miseon^ 
duct  hereinafter  mentioned  to  have  been  charged 
upon  and  imputed  to  the  said  plaintiff,  or  of 
any  other  such  (ffences  or  misconduct.** 

Iq)  This  inducement  also  is  not  traversabk 
but  it  is  usually  inserted.  When  the  declara 
tion  is  for  a  libel,  or  words  affecting  the  plain- 
tiff in  his  profession,  trade,  &c.  the  inducement, 
respecting  such  profession,  &c.  usually  pre- 
cedes the  above  inducement,  see  fbrms,  post — 
Taunt  355.-8  M.  &  S.  869,  and  which,  in 
such  cases,  in  addition  to  the  statement  of  the 
plaintiff  *s  good  character  as  above  runs,  **  and 
also  by  reason  of  the  premises  the  said  jdaith 
tifft  in  the  way  of  his  aforesaid  trade  and 
business,  W€U  daily  and  honestly  acquiring 
great  gains  and  profits  therein,  to  wit,  at,  ^c. 
aforesaid.** — 8  Mod-  112.— Proof  of  a  part 
of  the  inducement,  stating  that  plaintiff  car* 
ried  on  two  trades,  suffices,  8  M.  &  S.  369. 
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And  whereas  alpo,  before  *the  committing  of  the  several  grievances  by 
the  said  defendant  as  [in  the  first  and  second  (5)  connts]  hereinafter  men- 
tioned, a  certain  action  had  been  depending  in  the  said  court  of  our  lord  the 
now  king,  before  the  king  himself,  at  Westminster,  in  the  county  of  Mid- 
dlesex (^),  wherein  one  E.  P.  was  the  plain tiflF,  and  one  G.  H.  was  the 
defendant,  and  which  said  action  had  been  then  lately  tried  at  the  assizes 

in  and  for  the  county  of ,  and  on  such  trial  the  said  plaintiflF  had 

been  and  was  examined  on  oath,  and  had  given  his  evidence  as  a  wit- 
ness for  and  on  the  part  and  behalf  of  the  said  E.  P.  to  wit,  at,  Ac. 
{joenue)  aforesaid.] — Yet  the  said  defendant,  well  knowing  the  premises, 
bat  greatly  envying  the  happy  state  and  condition  of  the  said  plaintiff,  and 
contriving,  and  wickedly  and  maliciously  (u)  intending  to  injure  the  said 
plaintiff  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him  into 
poblic  scandal,  infamy,  and  disgrace  with  and  amongst  all  his  neighbors, 
and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  cause  it  to 
be  Buspected  and  believed  by  those  neighbors  and  subjects,  that  he  the 
said  plaintiff  had  been  and  was  guilty  of  [perjurp  (t^),]  and  to  subject 
him  to  the  pains  and  penalties  by  the  laws  of  this  kingdom  made  and 
provided  against,  and  inflicted  upon  persons  guilty  thereof  (re),  and  to  vex, 
harass,  oppress,  impoverish,  *and  wholly  ruin  the  said  plaintiff  heretofore, 
to  wit,  on,  &c.  (y^  at,  &c.  {venue)  aforesaid,  *falsely,  wickedly,  and 
maliciously  (z)  did  compose  (a)  and  publish  (6),  and  cause  and  pro- 


UBEU. 

Special  in 
ducement 
that  an  ac- 
tion had 
been  tried, 
and   plaii^ 
tiff  exam 
ined  as  a 
witness 
(r). 

General 
statement 
of  defend- 
ant's mali- 
cious in- 
tent. 
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(r)  The  necessity  fbir  and  use  of  an  induce- 
ment will  be  found  treated  of,  ante,  vol.  L  p. 
429.  In  addition,  it  may  be  observed,  that 
vhen  the  words  themselves  are  such  as  can 
•nly  be  understood  in  a  criminal  sense,  as  when 
the  plaintiff  is  directly  charged  with  a  theft  or 
ferjury^  &c.  no  inducement  of  any  extrinsic 
matter  is  requisite,  5  East,  467,  8.  But,  if  as 
m  this  case,  the  charge  be  not  necessarily 
eianderous,  the  plaintiff  must,  by  way  of  intro- 
doction  or  inducement,  state,  that  some  fiict 
has  taken  place  to  which  the  defendant  alluded, 
snd  to  which  the  innuendoes,  must  afterwards 
refer.  This  is  fully  explained,  ante,  vol.  1. 
429,  and  authorities  there  cited.  So  if  the  ii- 
bd  be  actionable  only  in  respect  of  its  afifecting 
the  plaintiff  in  his  office,  profession,  trade,  em- 
ployment, &C.  an  inducement  must  be  sta- 
ted, showing  such  office,  &o.  But  where  the 
fibd,  or  words,  admit,  or  import  the  fact  to 
exist,  no  inducement  or  averment  of  the  facts 
is  necessary,  id.  In  a  late  case,  a  count,  after 
an  inducement  that  one  J.  P.  had  become 
hankrupt,  and  that  plaintiff  was  about  to  prove 
a  debt  justly  due  under  his  commission,  charged 
defendant  with  saying  of  plaintiff,  in  his  trade 
of  livery  stable  keeper,  and  in  a  discourse 
touching  the  matters  before  mentioned,  <*he  is 
A  regular  prover  under  bankruptcies,"  mean- 
ing that  the  plaintiff  was  accustomed  to  prove 
fictitious  debts  under  commissions :  it  was  held 
in,  without  a  pres  ious  averment  that  defendant 
had  been  accustomed  to  employ  the  words  in 
that  sense,  7  Bing.  119.  See  the  mode  of 
■tating  the  inducement,  ante,  vol.  i.  4^9,  and 


Bac.  Ab.  Slander,  S.  2.  Where  the  induce- 
ment is  absolutely  requisite,  time  and  place 
should  be  stated,  4  T.  R.  690,  560. 

(«)  When  any  of  the  counts  either  for  a  li- 
bel or  for  verbal  slander,  or  for  matter  libel- 
ous, without  inducement  or  reference  to  any 
extrinsic  matter,  the  above  inducement  should 
be  qualified,  and  confined  merely  to  those  counts 
which  require  an  inducement. 

{t)  Heme,  187. 

(u)  The  declaration  must  show  a  malicious 
intent  in  the  defendant,  but  it  is  not  necessary 
to  use  the  word  maliciously  for  the  word  false- 
ly or  wrongfully  is  sufficient  1  Sauud.  242 
a.  note  2—1  East  563.-1  T.  R.  545.~Com. 
Dig.  Action  A>r  defamation,  G.  5. 

(w)  Or  if  the  charge  be«not  of  any  specific 
oflfence,  insert  the  allegation,  as  Ante,  620, 
note  (771^. 

(x)  Or  if  the  charge  afifoct  the  plaintiff  in 
his  trade,  &o.  insert,  "  and  thereby  to  injure 
the  said  plaint^  in  his  said  trade  and  busi- 
ness, 

(y  ^  The  day  of  the  publication,  but  the  pre- 
cise day  is  not  material. 

{z)  Ab  to  the  worda  falsely  and  maliciously, 
■ee  preceding  page,  note(u),and  infra  notc(t). 

(a)  It  is  usual,  when  there  is  any  evidence 
of  that  fact,  to  state,  in  one  count,  that  the  de- 
fendant composed  the  libel;  as  to  the  evidence 
of  which,  see  Bac.  Ab.  Libel,  B.  1.— 2  PhU. 
Evid.  236,  7,  7th  edit 

(b)  The  declaration  must  show  a  publico- 
tion,  (2  Bla.  Bep.  1037.— 1  Saund.  242,  note 
1. — Com.   Dig.    Action    ibr    defamation,  Q. 
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cure  (c)  to  be  published,  of  and  concerning  the  said  plaintiff  (d)  and  of 

and  concerning  the  said  [action  which  had  been  so  depending  as  aforesaid^ 

and  of  and  concerning  the  evidence  by  him  the  said  plaintiff  given  on  the 

said  trials  as  such  witness  as  aforesaid  (^),]  a  certain  false,  scandalous, 

malicious,  (/)    and  defamatory  libel   (g)    containing,   amongst   other 

things  (A)  tlio  false  (i),  scandalous,  malicious,  defamatory,  and  libellous 

r  *624  1  matter  following  (^),  of  and  concerning  the  said  'plaintiff  (/),  and  of 

TheUbei     and  concerning  [the  said  action  (m),  and  of  and  concerning  the  evidence 

and  innu-  by  him  tho  said  plaintiff  given  on  the  said  trial,  as  such  witness  as  aforo 

endoea.       gaid,]  that  is  to  say  («.)  he  [meaning  (o)  the  said  plaintiff]  was  foresworn 

on  the  trial,  (/>,)  meaning  the  said  trial,  and  thereby  then  and  there 

moaning  that  the  said  plaintiff,  in  giving  his  evidence  as  such  witness,  on 

the  said  trial  as  aforesaid,  had  committed  wilful  and  corrupt  perjury."  — 

Second       [Add  the  folloiaing  and  other  counlSy  as  the  case  may  suggest:  (g)] — 

ooont        And  the  said  plaintiff  further  saith  [r],  that  the  said  defendant  further 


4.— Bac  Ab.  Libel,  B.  2.— Ante,  vol.  L  436,) 
but  the  word  **  published  is  not  absolutely  neo- 
essary,  and  the  wor^Xa  **  printed  and  caused 
to  be  printed,**  have  been  holdcn  sufficient  2 
Bla.  Rep.  1037.— 1  Saund.  242,  n.  1;  182, 
D.  2  and  3. — Com.  Dig.  Action  for  Defama- 
tion, G.  4. 

<c)  A  sbitement  that  the  defendant  pub- 
lished, "or**  caused  to  be  published,  is  in- 
sufficient, but  the  uncertainty  may  be  aided 
by  the  defendant's  pleading.  8  Mod.  828. — 
Vin.  Ab.  Libel,  E.  pi.  4.— 1  Show.  125, 

{d)  The  declaration  must  show  a  colloqui- 
um, or  otherwise  state  that  the  libel,  was  pub- 
lished of  and  concerning  the  plaintiff^,  ante, 
YoL  i.  433. 

(e)  Where  an  inducement  of  extrinmc  mat- 
ter is  necessary,  it  must  not  only  be  shown 
that  the  imputation  related  to  the  plaintiff's 
character,  but  it  must  also  be  charged  that  it 
had  reference  to  such  extrinsic  matter,  ante, 
vol-  i.  482. 

(/)  As  to  these  words,  see  ante,  622,  n. 

{g)  As  to  what  is  a  libel,  see  1  Stark,  on 
Libels,  403.— 8  Bla.  Com.  124,  notes,  by  Chit- 
ty.— 9  B.  &  C.  172,  646 6  Bing.  17. 

{h)  This  allegation  "  inter  alia*'  is  suffi- 
cient Vin.  Ab.  Libel,  E.  pi. '1;  but  if  dif- 
ferent parts  of  a  Ubel  not  fbUowing  each  other 
be  set  out  in  the  same  count,  it  is  better  not  to 
describe  it  as  an  entire  libel,  and  the  parts 
may  be  set  forth  thus,  •*  in  one  part  of  which 
said  Ubel  there  was  and  is  contained  the  fol- 
lowing false,  &c.  matter  of  and  ooncemmg  the 
said  plaintiff  that  is  to  say,  &c.  (stating  that 
part  of  the  libel,  and  then  say)  and  in  another 
mrt  of  which  said  libel  there  was,  &c.'*  1 
Campb.  858 ;  and  see  the  form,  post,  632. 

(t)  Astotho  words/a/se/y  andma/tcioiM/y, 
see  the  preceding  page,  note  (u),  and  1  Saund. 
242,  note  2.— 2  East,  486. 

(k)  This  seems  the  proper  mode  of  stating 
the  libel,  and  it  would  be  sufficient  to  proTO 
that  it  was  in  substance  correct,  2  Salk.  660, 
661.    It  would  be  improper  to  state  that  the 


libelloiA  matter  was  *'  to  the  effect  following,*' 
2  Salk.  417.  600.-11  Mod.  78,  845).— Via. 
Ab.  Libel,  £.—2  Show.  486.~1  MareL  522L 
--6  Taunt  169,  S.  C:  and  to  state  that  the 
libel,  was  to  the  substance  following,  would  be 
bad,  cTen  in  arrest  of  judgment  a&r  verdiet, 
8  B.  &  A.  608.— 8  M.  &  S.  115.— 4  B.  &  a 
473.— Ante,  vol  i.  434. 

(0  This  is  necessary,  unless  the  Ubel  be 
stated  to  have  been  adcfressed  to  the  plaintiff, 
and  written  in  the  second  person,  "  Vou  ^e,*^ 
1  Saond.  842  a.  note  8.— Cro.  Jac.  231.— 
Com.  Dig.  Action  on  the  Case  for  Defamation, 
G.  7. — i  M.  &  S.  164.— Ante,  toL  i.  488. 

(m)  Whenever  an  inducement  of  extrinsie 
matter  is  necessary,  (as  to  which  see  ante,  vol 
i  429,  and  ante,  621,  n.  (r),  it  is  equally  nee- 
essary  here  to  aver,  that  the  libel  related  thcrt- 
to,  as  that  the  libel  or  words  were  publi^died 
of  the  pkuntiff, ««  <tf  and  concerning  hit  ert- 
dence  in  the  said  suit,**  or,  ••  of  and  concern- 
ing the  said  plaintiff  in  the  way  of  his  saii 
trade,  4rc.*' S  East,  427.-1  Saund.  242,  8, 
notes  3  &  4.— Ante,  voL  1,  432,  8. 

(it)  As  to  the  mode  of  setting  out  the  libel, 
and  what  ia  a  variance,  see  fUUy,  ante,  vol  L 
434,  6,  6.  ^ 

(o)  As  to  the  nature  and  use  of  and  ne- 
cessity for  an  innuendOy  see  fttUv,  ante,  vnl 
I  486,  437,  8. 

ip)  If  distinct  passages  are  set  out  in  the 
«une  count,  see  the  mode,  ante,  vol.  i.  4S4.— 
1  Campb.  868.— 1  Stark.  Slander,  2d  edit 
880,  and  a  fbrm,  post,  682. 

iq)  It  there  be  any  doubt  either  ss  to  thtt 
precise  terms  of  the  libel,  or  as  to  the  evidenoe 
of  tho  defendant's  intention  in  the  di&reat 
parts  of  it,  it  is  advisable  to  insert  diflex«Dt 
counts  varying  the  statement  of  the  libel  and 
innuendoes  according  to  the  supposed  fkAta, 
and  the  evidence  which  it  is  expected  may  b« 
adduced  in  support  of  them. 

(r)  If  the  second  count  commence,  **Ani 
whereas  also,'*  &e.  it  wiU  nevertheless  be  soft* 
cient*2Lev.  198;  8  Id.  838. 
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contriving  and  intending  as  aforesaid,  heretofore,  to  wit,  on  the  day  and 
year  aforesaid,  at,  Ac.  (yenue^  aforesaid,  falsely,  wickedly,  and  maliciously, 
did  publish  a  certain  other  false,  scandalous,  malicious,  and  defamatory 
libel,  of  and  concerning  the  said  plaintiff,  and  of  and  concerning  [the  said 
action,  which  had  been  so  depending  as  aforesaid  («),  *and  of  and  con-  [  *625  ] 
cerning  the  evidence  by  him  the  said  plaintiff  given  on  the  said  trial,  as 
such  witness  as  aforesaid,]  containing,  amongst  other  things,  the  false, 
scandalous,  malicious,  defamatory,  and  libellous  matter  following,  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  [the  said  action,  and  of 
and  concerning  the  evidence  given  by  him  the  said  plaintiff  on  the  said 
trial,  as  such  witness  as  aforesaid,]  that  is  to  say,  [vati/  the  statement  of  the 
words  and  imiendoes,  as  map  be  advisable^  under  the  particular  circum- 
stances of  each  case,'] — And  the  said  plaintiff  further  saith,  that  the  said  Third 
defendant  further  contriving  and  intending  as  aforesaid,  afterwards,  to  wit,  ^^/**' 
on  the  day  and  year  aforesaid,  at,  Ac.  {venue)  aforesaid,  falsely,  wicked-  containing 
ly,  maliciously,  wrongfully,  and  unjustly,  did  publish,  and  cause  and  pro-  »  direct 
care  to  be  published,  a  certain  other  false,  scandalous,  malicious,  tad  de-  ®^^8®  ®( 
fiunatory  libel,  of  and  concerning  the  said  plaintiff,  containing,  amongst  ^)?'^ 
other  things,  certain  other  false,  scandalous,  malicious,  defamatory,  and 
libellous  matter,  of  and  donceraing  the  said  plaintiff,  as  follows,  that  is, 
to  say,  [ht)  (meaning  the  said  plaintiff^  is  perjured].     J^y  means  of  the  General 
committing  of  which  said  several  grievances  by  the  said  defendant  as  fjT^ 
aforesaid,  the  said  plaintiff  hath  boon  and  is  gi'eatly  injured  in  his  said 
good  name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and 
disgrace,  with  and  amongst  all  his  neighbors,  and  other  good  and  worthy 
Bubjects  of  this  realm,  insomuuch  that  divers  of  those  neighbors  and  sub- 
jects, to  whom  the  innocence  and  integrity  of  the  said  plaintiff  in  the 
premibcs  were  unknown,  have,  on  account  of  the  committing  of  the  said 
grievances  by  the  said  defendant  as  aforesaid,  from  thence  hitherto  sus- 
pected and  Ixilievcd,  and  still  do  suspect  and  believe  the  said  plaintiff  to 
have  lieen,  and  to  be  a  *person  guilty  of  [perjury^']  and  have,  by  reason  r  *626  1 
of  the  conunitting  of  the  said  grievances  by  the  said  defendant  as  afore- 
said,  from  thence  hitherto  wholly  refused,  and  still  do  refuse  to  have  any 
transaction,  acquaintance,  or  discoui*se  with  the  said  plaintiff,  as  they 
▼ere  before  used  and  accustomed  to  have,  and  otherwise  would  have       , 
had. — \^Here  insert  a  statement  of  any  special  damage  plaintiff  lias  sus-  ^^^ 

(s)  Though  the  second  oonnt  may  refer  to  stated  that  the  lihel  was  published,  or  the  col- 

Bi&tters  stated  in  the  first,  or  the  inducement  loquium  was  had  of  and  concerning  the  plain- 

tbsnsto,  (see  2  Hen.  Bla.  131;  2  Wils.  114, 115;  tiff,  generally,  without  any  allegation  that  the 

Cro.  C  C.  9th  edit.;   Cro.  Eliz.  240;   2  Lev.  same  related  to  the  action,  or  to  the  examina- 

ld3)  yet  it  is  necessary,  when  the  libel  is  not  Uon  of  the  plaintiff  as  a  witness,  as  in  the  pre- 

ftcdonable  in  itself,  as  stated  in  the  second  or  ceding  counts. 

■ibseqaent  count,  that  the  inducement,  ante,  (u)  This  statement  of  general  damage  is  not 

62],  note  (r),  should  extend  to  suoh  counts,  traversable. 

md  that  it  be  averred  that  the  libel  was  pub-         {w)  As  to  the  statement  of  special  damage, 

liahed,  or  the  words  uttered,  with  reference  to  see  ante,  toL  i  440,  442;  Com.  Dig.  Action  on 

the  matter  stated  in  such  inducement.  case  lor  Defiimation,  G.  11.     When  the  libel, 

(t)  If  there  be  any  direct  charge  of  peiju-  or  verbal  slander  is  not  in  itself  actionable, 

iy,  or  of  any  other  oflfence  obviously  actiona-  and  the  action  is  sustainable  merely  in  respect 

ble,  without  any  inducement  or  explanation,  of  special  damage,  the  declaration  would  be 

me  or  more  counts  should  be  inserted  in  the  defective  if  such  damage  were  not  correctly 

declaration  as  above,  in  order  to  avoid  the  no-  stated,  1  Saund.  248,  n.  6;  but  if  the  libel  or 

ilty  of  proving  the  matter  stated  in  the  in-  words  be  of  themselves  actionable,  the  plaintiff 


docement,  and  in  suoh  caae  it  should  be  merely     may  recover,  though  no  special  damage  bo 
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^^  iained  in  consequence  of  the  libel.  If  the  damages  he  the  loss  of  ser» 
"**"**  vice,  it  may  be  stated  as  follows :] — And  also  by  reason  thereof  one 
E.  F.  who  before,  and  at  the  time  of  the  committing  of  the  said  griev- 
ance, was  about  to  retain  and  employ,  and  would  otherwise  have  re- 
tained and  employed  the  said  plaintiff  as  his  servant,  for  certain  wages 
and  reward,  to  be  therefore  paid  to  the  said  plaintiff  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  wholly  re- 
fused to  retain  and  employ  the  said  plaintiff  in  the  service  and  employ 
of  the  said  E.  P.  and  the  said  plaintiff  hath  from  thence  hitherto  re- 
mained and  continued,  and  still  is  wholly  out  of  employ ;  and  the  said 
plaintiff  hath  been  and  is,  by  means  of  the  premises,  otherwise  greatly 
injured,  to  wit,  at,  &c.  (venue)  aforesaid.  To  the  damage,  &c. — [  Cat^ 
elusion  as  ante^  596.] 

[  *627  ]      * [  Commencement  and  conclusion^  as  ante,  596.]— For  that  where- 

2.  For  aii-  as  (y)  the  said  plaintiff  now  is  a  good,  tnie,  honest,  just,  and  faithful  sub- 
bei,  direcu  j^^t  of  this  rcalm,  and  as  such  hath  always  behaved  and  conducted  himself, 
ing^a^-  and  until  the  committing  of  the  several  grievances  by  the  said  defendant 
tiff  of  a  as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and  accepted  by 
theft  or  a^nd  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
oifio'o^ce  realm,  to  whom  he  was  in  any  wise  known,  to  be  a  person  of  good  uame, 
(x).  fame,  and  credit,  to  wit,  at,  &c.  (venue).    And  whereas  also,  the  said 

plaintiff  hath  not  ever  been  guilty,  or,  until  the  time  of  the  committing  of 
the  said  several  grievances  by  the  said  defendant  as  hereinafter  mentioned, 
been  suspected  to  have  been  guilty  of  [iheftll  or  any  other  such  crime. 
By  means  of  which  said  premises,  the  said  plaintiff,  before  the  committing 
of  the  said  several  grievances  by  the  said  defendant  as  hereinafter  men- 
tioned, had  deservedly  obtained  the  good  opinion  and  credit  of  all  his  neigh- 
bors, and  other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in 
any  wise  known,  to  wit,  at,  &c.  (venue)  aforesaid.  Yet  the  said  defend- 
ant well  knowing  the  premises,  but  greatly  envying  the  happy  state  and 
condition  of  the  said  plaintiff,  and  contriving,  and  wickedly  and  malicious- 
ly intending  to  injure  the  said  plaintiff  in  his  said  good  name,  fame  and 
credit,  and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  with  and 
amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this  king- 
dom, and  to  cause  it  to  be  suspected  and  believed  by  those  neighbors  and 
subjects,  that  the  said  plaintiff  had  been  and  was  guilty  of  [theft],  and  to 
subject  him  to  the  pains  and  penalties  by  the  laws  of  this  kingdom  made  and 


stated  or  proved,  id.  ib  ;  3  Esp.  188.  In  ci- 
ther case,  however,  the  plaintiff  cannot  give 
evidence  of  any  special  dum  ige,  unless  it  be 
stated  in  tlie  declaration,  Bui.  N.  P.  7;  1  Stra. 
666;  1  Saund.  243,  note  6;  3  Esp.  134.  The 
special  damage  must  be  the  legal  and  natuial 
consequence  of  the  words  spoken,  8  East,  8; 
and  it  should  seem,  that  if  the  plaintiff  might 
have  his  action  over  against  the  third  person 
in  respect  of  his  refusal  to  complete  a  contract, 
&c.  which  he  had  entered  into  with  the  plain- 
tiff, the  damage  is  not  sufficient;  therefore  care 
must  be  taken  in  the  statement  of  the  damage, 
2  B.  &  P.  280;  3  Id.  37-'.  The  special  dam- 
age, when  the  action  is  sustainable  only  in  re- 
•peot  of  it,  must  be  particularly  specified  in 


the  deolarntion;  therefore  in  a  declaration  by  a 
victualler,  for  calling  his  wife  "  whore,*'  where- 
by teveral  customers  left  off  dealing  with  him, 
without  naming  any  one  in  particular;  ths  was 
held  not  to  be  sufficient  sUt^nient  of  spe<aal 
damage,  Bui.  Ni.  PrL  7;  1  Saund,  245  c  n 
5;  8  T.  R.  130;  2  B.  &  P.  288,  289;  Sir  \¥ 
Jones,  106;  1  Stark.  172.  Loss  of  visiting  of 
certain  specified  fHcnds  is  fnifiicient  d.a]nagQ 
and  see  how  to  state  it,  1  Taunt.  39;  and  a 
form,  post,  641. 

(x)  As  to  when  there  is  no  necessity  far  any 
special  inducements,  see  ante,  vol.  L  432.  Ob- 
serve  the  notes  to  the  preceding  fiirm. 

{y)  As  to  the  inutility  of  this  indaoemei&t, 
see  ante,  620,  lu 
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provided  against,  and  inflicted  upon  persons  guilty  thereof,  and  to  vex,  harass 
oppress,  impoverish,  and  wholly  ruin  the  said  plaintiflF,  heretofore,  to  wit, 
on,&c.  (the  day  of  publishing  the  libel^  but  the  precise  day  is  not  material.) 
at,  4c.  (venue)  aforesaid,  falsely,  wickedly,  and  maliciously  (z)  did  [com- 
pose (a)  and]  publish  (6),  and  cause  and  procure  to  be  published,  of  and 
ooacerning  the  said  plaintiff  (c),  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel,  containing,  amongst  other  things,  the  false,  scandalous, 
malicious,  defamatory  and  libellous  matter  following  (c),  of  and  concerning 
the  said  plaintiff,  (that  is  to  say)  [he  (meaning  {d)  the  said  plaintiff,)  stole 
Mr.  B .'s  sheep.] — {^Add  one  or  more  further  counts^  as  the  case  may  sug- 
gest^ and  see  the  form  of  a  second  or  subsequent  county  as  ante,  655,  and 
coMlu.de  with  stating  the  damage^  as  ante,  626.] 

For  that  whereas  the  said  plaintiff  is  a  good  (e),  true,  honest,  just,  and  gForaiibe. 
faithful  subject  of  the  realm,  and  as  such  hath  always  behaved  and  con-  imputing 
ducted  himself,  and  until  the  committing  of  the  sevel^al  grievances  by  the  ^o  specifio 
said  defendant  as  hereinafter  mentioned,  was  always  reputed,  esteemed,  ^mputing*^ 
and  accepted  by  and  amongst  all  his  neighbors,  and  other  good  and  wor-  want  of 
thy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  be  a  moral  con- 
parson  of  good  name,  fame,  and  credit,  to  wit,  at,  &c.  (venue).     And   ^^ 
whereas  also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the  time 
of  the  committing  of  the  grievances  by  the  said  defendant  as  hereinafter 
mentioned,  been  suspected  to  have  been-  guilty,  of  the  offences  and  mis- 
conduct hereinafter  mentioned  to  have  been  charged  upon  and  imputed  to 
him  by  the  said  defendant,  or  of  any  other  offences  or  misconduct.     By 
means  of  which  said  several  premises  the  said  plaintiff,  before  the  commit- 
ting of  the  several  grievances  hereinafter  mentioned,  had  deservedly  ob- 
tained the  good  opinion  and  credit  of  all  his  neighbors  and  other  good  and 
worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  kno\in,  to  wit, 
at,  &c.  (venue)  aforesaid. — [If  there  be  any  occasion  for  any  special  inn 
ducement  in  order  to  explain  the  libel,  as  to  which,  see  ante,  vol.  i.  page 
429,  here  insert  it.     In  the  case  upon  which  this  form  was  framed,  the  m-  gpeciii  in- 
ducement  was  as  follows :] — And  whereas,  before  and  at  the  time  of  the  ducement 
committing  of  the  grievances  by  the  said  defendant  as  hereinafter  men- 
tioned, the  said  plaintiff  was  tenant  to  the  right  honorable  Archibald 
Lord  Douglas,  of  a  messuage  and  premises,  with  the  appurtenances,  sit- 
uate, at,  <fec.  (venue)  and  he  the  said  plaintiff  being  desirous  *and  intending  [  *628  ] 
to  become  a  parishioner  of  the  same  parish,  and  to  qualify  himself  to  at- 
tend the  vestry  of  and  for  such  parish,  as  such  parishioner,  agreed  with 
the  said  Lord  Douglas  to  pay  the  taxes  of  and  for  the  said  house,  which 
he  so  inhabited  as  tenant  thereof  to  the  said  Lord  Douglas  ;  and  whereas 
also,  before  and  at  the  time  of  the  committing  of  the  grievances  by  the 
said  plaintiff  in  the  first  count  mentioned,  tlie  said  defendant  was  the 
churcli warden  of  and  for  the  said  parish  of .     And  the  said  plaintiff 

{z)  As  to  tbc  words  falsely  and  malicioui-         (c;  As  to  these  words,  see  ante,  623,  notes. 
If,  Bee  ante,  622,  n.  (u).  ((/)  As  to  the  necessity  for  and  use  of  innu. 

(a)  It  is  osual,  when  there  is  any  evidence  endoes,  see  ante,  vol.  i,  page  436  to  438,  and 

of  that  Cict,  to  state,  in  one  count,  that  the  de-  as  to  the  mode  of  setting  out  the  libel,  see  Id. 

fiodant  composed  the  libel,  as  to  the  evidenoe  434  to  436. 
of  which,  see  Bac.  Ab.  Libel,  B.  1.  (e)  That  this  general  inducement  of  good 

(6)  The  declaration  must  show  a  publication,  character  is  not  necessary,  see  ante,  620,  n. 
lee  the  notes,  ante,  628 
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*^»       SO  being  desirous  and  intending  to  attend  such  vestry  of  the  said  parish,* 
'^^"*     as  such  parishoner,  had  thereupon,  by  his  certain  note  in  writing,  given 
notice  to  the  said  defendant  of  his  said  agreement  with  the  said  Lord 
Douglas,  to  wit,  at,  &c.  {venue)  aforesaid.] — Yet  the  said  defendant  well 
knowing  the  premises,  but  greatly  envying  the  happy  state  and  condition 
of  the  said  plaintifif,  and  contriving,  and  wickedly,  and  maliciously  intend- 
ing to  injure  him  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him 
into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his  neigh- 
bors, and  other  good  and  worthy  subjects  of  this  realm,  and  to  cause  it  to 
be  suspected  and  believed  by  those  neighbors  and' subjects,  tlfat  the 
said  plaintifif  had  been  and  was  guilty  of  the  ofifences  and  misconduct 
hereinafter  mentioned  to  have  been  charged  upon  and  imputed  to  him  by 
the  said  defendant,  and  to  vex,  harass,  and  oppress  him  the  said  plain- 
tifif, on,  &G,  (the  day  of  ptiblishing  the  libel)  at,  &c.  (venue)  aforesaid, 
falsely,  wickedly,  and  maliciously,  did  compose  and  publish,  and  caose  and 
procure  to  be  published,  of  and  concerning  him  the  said  plaintifif,  [and  con- 
cerning such  agreement  with  the  said  Lord  Douglas,  and  concerning 
the  said  note  in  writing,]  a  false,  scandalous,  malicious,  and  defamatory 
libel,  containing,  amongst  other  things,  the  false,  scandalous,  malicious, 
defamatory,  and  libellous  matter  following,  of  and  concerning  the  said 
plaintifif,  [and  of  and  concerning  such  agreement,  &c.]  that  is  to  say,  &c. 
[Here  state  the  matter  of  Hie  libels  with  innuendoes,  and  add  one  or  more 
other  counts  aa  the  case  may  suggest.     See  thefomi  of  a  second  or  subse- 
quent county  ante  625 ;  conclude  with  stating  the  damage  as  foUows  :\ 

Damage.  — ^By  means  of  the  committing  of  which  said  several  grievances  by  the 
said  defendant,  the  plaintiff  hath  been  and  is  greatly  injured  in  his  good 
name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  dis* 
grace,  with  and  amongst  all  his  neighbors,  and  other  good  and  worthy 
subjects  of  this  realm,  to  whom,  he  was  in  any  wise  known,  insomuch  that 

[  *629  ]  divers  of  those  ^neighbors,  and  subjects,  to  whom  the  innocence  of  the 
said  plaintiff  in  the  said  offences  and  misconduct  so  as  aforesaid  mention- 
ed to  have  been  charged  upon  and  imputed  to  the  said  plaintiff,  were 
unknown,  have  on  occasion  of  the  committing  of  the  said  several  griev- 
ances by  the  said  defendant  from  thence  hitherto  suspected  and  believed^ 
and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been  guilty  of 
the  offences  and  misconduct  so  as  aforesaid  mentioned  to  have  been  charged 
upon  and  imputed  to  him  as  aforesaid,  and  have,  by  reason  of  the  com- 
mitting of  the  said  several  grievances  by  the  said  defendant,  from  tbenoe 
hitheiix)  refused  and  still  do  refuse  to  have  any  acquaintance,  intercourse, 
or  discourse  with  the  said  plaintiff;  and  the  said  plaintiff  hath  been,  and 
is,  by  means  of  the  premises  otherwise  greatly  injured  and  damnified,  to 
wit,  at,  Ac.  {venv£). — \^Add  special  damage  if  any.]  To  the  damage, 
&o. 

For  that  whereas  the  said  plaintiff,  for  a  long  time  before  and  at  the 
4.  For  a  U-  time  of  the  committing  of  the  grievances  by  the  said  defendant  hereinafter 
*^^*^^.-  .  mentioned,  had  been,  and  was,  and  still  is,  an  attorney  of  the  court  of 
hi^^profeZ  our  said  lord  the  king,  before  the  king  himself  [or,  if  of  C.  P.  say  "  bo- 
aion  OS  an  fore  his  majesty's  justices  of  tlie  bench,"]  and  also  a  solicitor  of  the  High 
f***"iibei  ^^^^^^  ^^  Chancery,  and  had  used,  exercised  and  carried  on  the  profession 
npon  him-  ^1"^  business  of  jm  attorney  and  solicitor,  with  great  credit  and  reputation, 
■tit 
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[And  (g")  the  said  plaiitiff  and  one  B.  P.  another  of  the  attornies  of  our      ^o^ 
aid  lord  the  king,  before  the  king  himself,  and  also  a  solicitor  of  the  said     ^^^^' 
High  Court  of  Chancery,  had  as  such  attorneys  and  solicitors,  been  con-  and  apo- 
cerned  in  the  prosecution  of  a  certain  commission  of  bankruptcy  against  t^^r  in  his 
the  said  defendant,  and  in  divers  proceedings  and  disputes  concerning  his  ™  n^Qctine 
estates,  and  eflFects,  and  the  said  plaintiff  had  always  behaved  and  con-  a  commis- 
dacto'd  himself  therein  with  skill,  care,  judgment,  and  integrity,  to  wit,  at,  sion  of 
4c  {reuue)  aforesaid.]     Yet  the  said  defendant  well  *knowing  the  pre-  cy(/T^*" 
mises,  but  contriving,  and  falsely  and  fraudulently  intending  to  injure  the  f  *630  1 
said  plaintiff  in  his  said  credit  and  reputation,  and  also  in  his  said  profes- 
sion and  business,  and  to  cause  it  to  be  suspected  and  believed  that  the 
said  plaintiff  had  [conducted  himself  dishonestly,  injudiciously,  and  im- 
properly, in  relation  to  the  said  commission  of  bankruptcy,  proceedings, 
and  disputes,  or,  "  had  been  guilty  of  the  misconduct  hereafter  mentioned 
to  hiive  been  charged  and  imputed  to  him  by  the  said  defendant,"  [and 
to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff, 
heretofore,  to  wit,  on,  Ac.  (A),  at,  &c.  {venue}  wrongfully,  maliciously, 
and  injuriously  composed  and  published,  and  caused  to  be  gomposed  and 
poblisbed,  a  certain  false,  scandalous,  malicious,  and  defamatory  libel  of 
and  concerning  the  said  plaintiff  [and  E.  F.]  and  of  and  concerning  him 
in  the  way  of  and  in  respect  to  his  [their]  said  profession  and  business 
[andcr  the  said  commission  of  bankrupt,]  containing,  amongst  other  things, 
the  false,  scandalous,  defamatory,  and  libellous  matter  following,  of  and 
concerning  the  said  plaintiff  [and  E.  F.]  and  of  and  concerning  him  in  his 
[their]  said  profession  and  business,  [under  the  said  commission  of  bank- 
rapt,]  that  is  to  say: — [here  set  out  the  libel  verbatim^  wUh  appropri- 
aie  inMuendoes  ;  as  to  the  mode  of  doing  tvhichj  see  ante,  vol.  i.  434, 435, 
436,  and  add  any  other  counts  the  case  may  suggest.]    By  means  of 
irhich  said  premises,  the  said  plaintiff  hath  been  and  is  greatly  preju- 
diced in  his  credit  and  reputation  aforesaid,  and  brought  into  public  scan-  Damage, 
dal,  infamy,  and  disgrace,  and  is  suspected  to  have  been  guilty,  of  the 
misconduct  so  as  aforesaid  mentioned  to  have  been  charged  upon  and  im- 
puted to  him,  and  to  have  acted  dishonestly  and  unskilfully  in  the  way 
of  his  said  business  and  profession,  [and  to  have  conducted  himself  disho- 
nestly, injudiciously,  and  improperly,  in  relation  to  the  said  commission  of 
bankruptcy,  proceedings,  and  disputes,]  and  has  been  greatly  vexed,  ha- 
rassed, oppressed,  and  impoverished,  and  has  also  lost  and  been  deprived 
of  divers  great  gains  and  profits,  which  would  otherwise  have  arisen  and 
accrued  to  him  in  his  said  profession  and  business,  and  hath  been  and  is 
otherwise  much  injured  and  damnified  therein,  to  wit,  at,  &c.  (venue)  [if 
the  plaintiff  has  sustained  any  special  damage j  state  it.]    To  the  damage, 
Ac. 

For  that  whereas  the  said  plaintiff  now  is  a  good  (f),  true,  honest,  just,  5.  for  a  li- 

belof  . 

If)  See  tbe  notes  to  the  fbrm,  ante,  G20,  a  felony,  ih^must  bring  separate  actions,  Cro.  plaintiff  in 

and  also  the  notes  to  tiie  form,  post,  632  k,  for  Car.  618;  2  Saund.  117  a.  his  trade 

lerbal  slander  of  an  attorney.    See  forms  in         iff)  This  averment  between  brackets,  should  (0  imput* 

Wentw.  Ind.  It.  to  xli.;  2  Rich.  C.  P.  152;  4  be  omitted,  if  not  applicable  to  the  case.  '^S  insol- 

Xiant  855.    A  joint  action  lies  where  two         (A)  Day  of  publication,  or  about  it  Tency,  &o. 

partner*  are  injured  in  their  trade,  8  B.  &  P.  (i)  That  this  general  averment  of    good 

160;  bat  where  two  persons  are  charged  with  character  is  not  necessary <  see  ante,  620,  and 

Vol.  IL  60 
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'o*  and  faithful  subject  of  this  realm,  and  as  such  hath  always  behaved  and 
"°^^  conducted  himself,  and  until  the  committing  of  the  several  grievances  by 
the  said  defendant,  as  hereinafter  mentioned,  was  always  reputed,  esteem- 
ed and  accepted,  by  and  amongst  all  his  neighbors,  and  other  good  and 
worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  be 
a  person  of  good  name,  fame,  and  credit,  to  wit,  at,  Ac.  (yenue^.  And 
whereas  also  the  said  plain  tiflf,  before  and  at  the  time  of  the  committing 
of  the  grievances  by  the  said  defendant  as  hereinafter  mentioned,  was  a 

and  the  trade  and  business  of  a then  exercised  and  carried  on 

and  still  doth  exercise  and  carry  on,  to  wit,  at,  &c.  (^venue^  aforesaid. 
And  whereas  also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until 
the  time  of  the  committing  of  the  said  several  grievances  by  the  said  de- 
fendant as  hereinafter  mentioned,  been  suspected  to  have  been  guilty,  of 
the  ofifences  and  misconduct  as  hereafter  stated  to  have  been  charged 
upon  and  imputed  to  him  by  the  said  defendant,  or  of  any  other  such 
offences  or  misconduct,  [or,  if  the  libel  do  not  charge  the  plaintiff'  with 
any  misconduct^  then  omit  the  lust  averment^  and  in  the  case  of  a  libel  im^ 
putinff  insolvency ^  say,  "  and  the  said  plaintiff  hath  always  exercised  and 
carried  on,  and  still  doth  exercise  and  carry  on,  the  said  trade  and  busi- 
ness with  integrity  and  punctuality  of  dealing,  and  has  always  been 
able  and  willing  to  pay  his  just  debts,  and  hath  never  been  in  insolvent  or 
bad  circumstances."]  By  means  of  which  said  premises,  the  said  plain- 
tifif,  before  the  committing  of  the  said  several  grievances  by  the  said  de- 
fendant as  hereinafter  mentioned,  had  deservedly  obtained  the  good  opin- 
ion and  credit  of  all  his  neighbors,  and  other  good  and  worthy  subjects  of 
this  realm,  to  whom  he  was  in  any  wise  known,  and  was  daily  and  ho- 
nestly acquiring  great  gains  and  profits  in  his  aforesaid  trade  and  business, 
to  the  comfortable  support  of  himself  and  his  family,  to  wit,  at,  &c.  (rc- 
nue)  aforesaid. — [If  there  be  any  occasion  for  an  inducement  to  explain 
the  libel,  here  m^siinlit.'l  Yet  the  said  defendant,  well  knowing  the  pre- 
mises, but  greatly  enVymg^Jie  happy  state  and  condition  of  the  said  plain- 
tiff, and  contriving,  and  wickedly. and  maliciously  intending  to  injure  the 
said  plaintiff  in  his  said  good  naniN^ame,  and  credit,  and  to  bring  him 
into  public  scandal,  infamy,  and  disg^^!le  with  and  amongst  all  his  neigh- 
bors, and  other  good  and  worthy  subjectsW  this  kingdom,  and  to  cause  it 
to  be  suspected  and  believed  by  those  neighbors  and  subjects,  that  the 
said  plaintiff  had  been  and  was  guilty  of  tfib\offences  and  misconduct 
hereafter  stated  to  have  been  charged  upon  anoNimputed  to  him  by  the 
said  defendant,  [or,  if  the  libel  impute  insolvencp^^say,  "  had  been  and 
was  in  bad  and  insolvent  circumstances,  and  incapaBie  of  paying  his  just 
and  true  debts,"]  and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin 
the  said  plaintiff  in  his  aforesaid  trade  and  business  and  otherwise,  here- 
tofore, to  wit,  on,  <fec.  [day  of  publication  of  the  libel,  or  about  if]  at, 
&c.  {venue^  aforesaid,  falsely,  wickedly,  and  maliciously  did  compose  and 
publish,  and  cause  and  procure  to  be  composed  and  published,  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  him  in  his  aforesaid 
trade  and  business,  [if  there  be  occasion  to  refer  to  a  speciaJiitiducemeni 
before  stated,  do  so  here j  saying,  "  and  of  and  concerning  the  si-aid ,"] 

It  had  better  be  omitted  if  the  libel  do  not     mtae;  as  if  it  charge  him  inth  being  in  inso^' 
charge  the  plaintiff  with  the  want  of  any  moral     Tent  ciromnstanoes  only. 
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a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  containing,  'ob 
amongst  other  things,  the  false,  scandalous,  malicious,  demafatory,  and  li-  """*• 
bcllous  matter,  of  and  concerning  the  said  plaintiff  and  of  and  concerning 
him  in  his  aforesaid  trade  and  business  [if  there  be  occasion  to  refer  to  a  spe- 
cial indiccement  before  statedy  do  so  here^  sayings "  and  of  and  concerning  him 
the  said "]  as  follows,  that  is  to  say,  [here  set  out  the  libely  with  pro- 
per inuendoesy  as  to  which^  see  the  notes^  ante  623  ;  add  other  counts^  as 
the  case  may  suggest ;  state  the  damages  as  follows :] — By  means  of  the  Damage, 
committing  of  which  said  several  grievances  by  the  said  defendant  as 
aforesaid,  the  said  plaintiff  hath  been  and  is  greatly  injured  in  his  good 
name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  dis- 
grace wath  and  amongst  all  his  neighbors,  and  other  good  and  worthy 
subjects  of  this  realm,  insomuch  that  divers  of  those  neighbors  and  sub- 
jects, to  whom  the  innocence  and  integrity  of  the  said  plaintiff  in  the 
premises  were  unknown,"  [or,  if  the  lQ>el  impute  insolvency ^  say^  "  to 
whom  the  integrity  and  good  and  solvent  circumstances  of  the  said  plain- 
tiff were  unknown,*']  have,  on  account  of  the  committing  of  the  said 
grievances  by  the  said  defendant  as  aforesaid,  from  thence  hitherto  sus- 

fected  and  believed,  and  still  do  suspect  and  believe  the  said  plaintiff  to 
ave  been  and  to  be  a  person  guilty  of  the  offences  and  misconduct  so  as 
aforesaid  charged  upon  and  imputed  to  him  by  the  said  defendant  [or,  if 
the  libel  impute  insolvency ^  say^  ^^  to  have  been  and  to  be  in  bad  and  in- 
jBolvent  circumstances,  and  incapable  of  paying  his  just  debts,"]  and  have, 
by  reason  of  the  committing  of  the  said  grievances  by  the  said  defendant 
as  aforesaid,  from  thence  hitherto  wholly  refused,  and  still  do  refuse,  to 
deal  or  have  any  transaction  with  the  said  plaintiff,  in  his  aforesaid  trade 
and  business,  or  otherwise,  as  they  were  before  used  and  accustomed  to 
have,  and  otherwise  would  have  had,  to  wit,  at,  &c.  [here  add  special 
damxige^  if  any.]  To  the  damage  of  the  said  plaintiff  of  £ — ,  and  there- 
fore he  brings  his  suit,  &g. 

For  that  whereas  the  said  plaintiff,  before  the  committing  of  the  griev-  6.  For  a 
ances  -by  the  said  defendant  as  hereinafter  mentioned,  had  been  and  was  ^^^}  ^v^^ 
accustomed  to  employ  himself  as  a  servant,  and  gain  his  living  by  that  ]^i^em- 
employment,  and  had  been  retained  and  employed  by,  and  in  the  service  pioymenf 
of  the  said  defendant,  as  his  [footman]  and  servant,  and  in  that  capacity  ««  »  «'- 
had  behaved  and  conducted  himself  with  [good  temper,  activity,  and  ^^^  ^jg 
civility  (/),]  and  never  was,  or  until  the  *time  of  the  committing  such  master,  in 
grievances,  was  suspected  to  have  been,  or  to  be  [bad-tempered,  lazy,  or  ^  better  to 
impertinent  (/),]  to  wit,  at,  Ac.  (venue).    By  means  of  which  said  seve-  %^^^ 
ral  premises,  the  said  plaintiff,  before  the  committing  of  such  grievances  about  to 
by  the  said  defendant,  had  not  only  deservedly  gained  the  good  opinion  employ 
of  all  his  neighbors,  and  divers  other  good  and  worthy  subjects  of  this  ^^^' 
realm,  but  had  also  supported  himself,  and  would  thereafter  have  support-  quence 
ed  himself,  by  his  honest,  faithful,  diligent,  and  attentive  exertions  in  the  ^^  to 
service  of  his  masters  and  employers,  had  not  such  grievances  been  com-  ^  ^^ 
mitted  as  hereinafter  mentioned,  to  wit,  at,  &o,  (^venue)  aforesaid.     And  servioe 

{k). 

(k)  This  action  is  not  sustainable  unless  ex-  800.    8  B.  &  a  678;  and  9  Id.  408.  [  ^681  ] 

press  malice  can  be  proved,  see  BuL  K.  P.  9;         (/)  These  words  must  depend  on  the  terms 

1  T.  R.  110;  3  B.  &  P.  687.    And  see  ftillj  used  in  the  libeL 
the  law  in  1  Stark,  on  Blander,  2d  ed.  298  to 
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ros       wheroas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committing 
LIBEL0.     ^f  g^^jj  grievances,  had  quitted  and  left  the  service  of  the  said  defendant, 
and  had  been  recommended  to,  and  was  likely  to  be  retained  and  em- 
ployed by,  and  in  the  service  of,  one  E.  F.  as  a  [footman]  and  servant, 
for  certain  wages,  to  be  thereafter  paid  to  the  said  plaintiff,  to  wit,  at,  &c. 
(venue).     Yet  the  said  defendtint,  well  knowing  the  premises,  but  con- 
triving and  maliciously  intending  to  injure  the  said  plaintiff  in  his  said 
character,  and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  with 
and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
realm,  and  particularly  with  the  said  E.  P.  and  to  cause  it  to  be  suspect- 
ed and  believed  that  the  said  plaintiff  was  not  fit  to  be  employed  as  a 
servant,  and  that  he  was  [bad  tempered,  and  a  lazy  impertinent  fellow,] 
and  thereby  to  prevent  the  said  E.  F.  from  retaining  and  employing  the 
said  plaintiff  in  his  service,  as  he  otherwise  might  and  would  have  done, 
and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff, 
and  to  deprive  him  of  the  means  of  supporting  himself  by  honest  and  in- 
dustrious employment,  heretofore,  to  wit,  on,  &c.  at,  &c.  {venue)  afore- 
said, wrongfully  and  unjustly  did  compose  and  publish  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  him  in  his  said  employment,  and  as  such 
servant,  containing  therein  the  false,  scandalous,  malicious,  and  defamatory 
and  libellous  matter  following,  of  and  concerning  the  said  plaintiff,  and  of 
and  concerning  him  in  his  said  employment,  as  such  servant  as  aforesaid, 
that  is  to  say,  [liere  set  out  the  libel  with  proper  inuendoeSj  which  in  the 
case  from  which  this  form  was  drawn  was  as  follows:  he  (meaning  the 
said  plaintiff)  is  a  bad  tempered,  lazy,  impertinent  fellow.] — lAdd  other 

Damages,  counts  as  the  case  may  suggest,  and  a  count  stating  the  libel  to  be  of  ai\d 
concerning  plaintiff,  without  reference  to  his  character  of  servant,] — By 
moans  of  the  committing  of  which  grievances  the  said  plaintiff  hath 
been  and  is  greatly  injured  in  his  said  good  character,  and  brought  into 
public  scandal,  infamy  and  disgrace,  with  and  amongst  all  his  neighbors, 
and  other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any 
wise  known,  insomuch  that  divers  of  those  neighbors  and  subjects,  and  in 
particular  the  said  E.  F.  to  whom  the  [good-temper,  fidelity,  activity,  and 
civility,  (iw)]  of  the  said  plaintiff,  in  the  capacity  of  a  servant,  and  other- 
wise, were  unknown,  have,  on  occasion  of  the  committing  of  the  said 
grievances,  from  thence  hitherto  suspected  and  believed,  and  the  said  K 
P.  still  doth  suspect  and  believe  the  said  plaintiff  to  have  been  and  to  be 
*a  bad-tempered,  lazy,  and  impertinent  person  (n),]  and  unfit  to  be  re- 
tained or  employed  in  the  capacity  of  a  servant.     And  also  by  reascm 

I  *682  ]  thereof,  the  said  E.  F.  afterwards,  to  wit,  on  the  day  and  year  fifbresaid, 
at,  <fec.  (venue)  aforesaid,  refused  and  declined  to  retain  and  employ  the 
said  plaintiff  in  his  service  as  a  [footman]  or  otherwise  as  he  otherwis 
might  and  would  have  done  ;  and  by  reason  thereof  he  the  said  plaintiff 
hath  not  only  lost  and  been  deprived  of  the  support,  sustenance,  wag^ 
gains,  and  emoluments,  which  might  and  would  otherwise  have  arisen  and 
accrued  to  him,  from  and  by  reason  of  his  being  so  retained  and  employ* 
ed  as  last  aforesaid,  but  hath  from  thence  hitherto  remained  and  continued, 
and  still  is  out  of  employ,  and  deprived  of  the  opportunity  of  supporting 

(m)  These  averments  must  depend  on  the         (n)  These  ayerments  must  depend  on 
words  used  in  the  UbeL  words  used  in  the  UbeL 
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himself  by  honost  and  industrious  means,  and  hath  been  and  is,  by  means      'oa 
of  the  said  several  premises,  otherwise  greatly  injured  and  damnified,  to    "■*** 
wit,  at,  &c.  {venue)  aforesaid.     To  the  damage  of  the  said  plaintiff  of 
i^,  and  therefore  he  brings  his  suit,  &c. 

[Proceed  as  usual,  as  in  the  form,  ante,  620,  to  the  asterisk,  622,  mu-  7.  fop  a  li- 
tatis  mutandis,  and  then  as  follows :  ]  — "  In  a  certain  newspaper  called  the  1*1  ™  * 

(the  title  of  the  newspaper,^  falsely  and  maliciously,  Ac." — [pro-  ^®J"P^P*' 

ued  as  usual  to  set  out  the  libel, 

[Proceed  as  usual,  as  in  the  form,  ante  620,  to  the  asterisk,  622,  mu-  &  For  a  U- 
tatis  mutandis,  and  then  as  follows :] — "In  the  form  of  a  letter  addressed  ^  ^^ 
io  one  E.  P.  falsely  and  maliciously,  4c." — [^Proceed  as  usual  to  set  out     *'• 
tk  libel.] 

[Proceed  as  usual,  and  after  the  statement  of  the  defendants  malicious  9,  p^p  ^  li- 
inteniyos  ante,  622,  or  ante,  627  *mutatis  mutandis, /woce^d  thus ;]  "false-  bei  con- 
ly,  wickedly,  and  maliciously  did  [compose  and]  publish,  and  cause  and  fining  dis- 
procure  to  be  [composed  and]  published  of  and  concerning  the  said  plain-  g^  oMi- 
tiff,  [and  of  and  concerning,"  &c.  if  any  special  inducement  to  be  referred  beiious  mat 
to,]  a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  in  a  cer-  ter.(;>) 
tain  part  of  which  said  libel  there  was  and  is  contained,  amongst  other  [  *633  ] 
things,  the  false,  scandalous,  malicious,  defamatory,  and  libellous  matter 
following,  of  and  concerning  the  said  plaintiff,  [and  of  and  concerning, 
4c.  if  any  special  inducement  to  be  referred  to,]  that  is  to  say,  [here  set 
out  the  libellous  paragraph,  with  injiuendoes,  as  usual,  then  proceed  thus :] 
and  in  another  part  of  which  said  libel  there  was  and  is  contained,  amongst 
other  things,  the  false,  scandalous,  malicious,  defamatory,  and  libellous 
matter  following,  of  and  concerning  the  said  plaintiff,  [and  of  and  concern- 
ing, Ac.  if  any  special  inducement  to  be  referred  to,]  that  is  to  say,  [here 
set  out  the  libellous  para^aph,  with  innuendoes,  as  usual :]  and  in  part, 
4c.  [so  proceeding  on  to  state  any  other  libellous  paragraph  and  conclude 
as  in  other  c€Lses.'] 


[Commencement  and  conclusion  as  usual,  as  ante,  596.] — ^For  that 
whereas  the  said  plaintiff  now  is,  good  (r),  true,  honest,  just,  and  faith- 
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(0)  There  ia  no  neoeasity  for  this  aTerment, 

tkfiigh  it  usual.    In  Richmond  v, ,  M. 

1 1830,  the  declaration  stated  that  the  de- 

tttUnt  *<  pablidied  a  certain  libel,  &c.  in  the 

Tiaus,**  without  saying  *'  in  a  certain  news-' 

,'J^r  ealUd  the  Times,'*  and  the  court  held 

^  tfai  sufficient. 

( p)  It  is  not  necessaiy  to  set  out  the  whole 
I  sf  the  obnoxious  publication,  it  is  sufficient  to 
I  tttract  the  obnoxious  passages,  provided  their 
I  sense  be  clear  and  distinct,  8  Mod.  829 ;  1 
;  ftarlL  on  Sl&nder,  2d  edit  880.  But  where 
'  iistiDct  passages  are  extracted  from  the  same 
Hbd,  ana  set  out  in  the  declaration,  care  should 


be  token  to  distinguish  them,  as  in  the  above  slanderous 
form,  or  otherwise,  for  if  the  fiicts  were  to  be  •fiords  in- 
set out  continuously,  and  the  sense  were  thero-  directly 
by  to  be  altered,  the  Tariance  would,  it  seems,  accusinir 
be  &tal,  1  Campb.  860;   Ry.  &  Moo  C.  N.  P.  thenlaintifl 
112:    1  Stark,  on  Slander,  880,  881.     Sed  of  ^specU 

{q)  As  to  the  mode  of  irammg  declarations  ig\ 
for  slander  in   general,  see  ante,  toI.  i.  4*J8 
to    488,  and  the  notes  to  the  form,  ante, 
620. 

(r)  That  there  is  no  necessity  for  this  general 
inducement,  see  ante,  620,  note. 
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wa  ful  subject  of  tins  realm,  and  as  such  hath  always  behaved  and  conducted 
nj^oL.  ^i^sclf,  and  until  the  committing  of  the  several  grievances  by  the  said  de- 
fendant, as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and  ac- 
cepted, by  and  amongst  all  his  neighbors,  and  other  good  and  worthy  sub- 
jects of  this  realm,  to  whom  he  was  in  any  wise  known,  to  be  a  person  of 
good  name,  fame,  and  credit,  to  wit,  at,  Ac.  (venve), — And  whereas  also 
the  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the  time  of  the  speak- 
ing and  publisliing  of  the  several  false,  scandalous,  malicious,  and  defama- 
tory words,  [ar  say^  "  committing  of  the  said  several  grievances  "]  by  the 
I  *634  1  ^^^  defendant,  as  *hereinafter  mentioned,  been  suspected  to  have  been 
guilty  of  theft,  [the  crime  charged]  or  of  any  other  crime  as  hereafter  stated 
to  have  been  charged  upon  and  imputed  to  him  by  the  said  defendant. 
By  means  whereof  the  said  plaintiff,  before  the  committing  of  the  said 
several  grievances  by  the  said  defendant,  as  hereinafter  mentioned^  had 
deservedly  obtained  the  good  opinion  and  credit  of  all  his  neighbors,  and 
other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any 
wise  known,  to  wit,  at,  &c.  {yemte)  aforesaid. — [Here  state  the  special 
inducement  necessarp  to  explain  the  slander,  and  as  to  which  inducementj 
see  ante,  621,  and  vol,  i.  p.  429.  In  the  case  upon  which  this  precedent 
Special  in-  ^(^  framed,  the  inducement  was  as  follows : — And  whereas  also  before 
ducement  and  at  the  time  of  the  committing  of  the  grievances  by  the  said  defend- 
ant, as  hereinafter  mentioned,  divers  goods  and  chattels,  to  wit,  two  spoons 
and  six  linen  cloths  of  one  E.  P.  of  the  value  to  wit,  of  J65,  had  been 
and  were  feloniously  stolen,  taken,  and  carried  away,  to  wit,  at,  &c.  (re- 
nue^  aforesaid.] — ^Yet  the  said  defendant  well  knowing  the  premises,  but 
greatly  envying  the  happy  state  and  condition  of  the  said  plaintiff,  and 
contriving  and  wickedly  and  maliciously  (5)  intending  to  injure  the  said 
plaintiff  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him  into 
public  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his  neighbors, 
and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be 
suspected  and  believed  by  those  neighbors  and  subjects,  that  he  the  said 
plaintiff  had  been  and  was  guilty  of  [theft],  as  hereinafter  stated  to  have 
been  charged  upon  and  imputed  to  him  by  the  said  defendant,  and  to  sub- 
ject him  to  the  pains  and  penalties  by  the  laws  of  this  kingdom,  made  and 
provided  against  and  inflicted  upon  persons  guilty  thereof,  and  to  vex, 
harass,  oppress,  impoverish,  and  wholly  ruin  him  the  said  plaintiff,  hereto- 
fore, to  wit,  on,  &c.  [day  of  speaking  the  words,  or  about  it.  The  pre- 
cise day  stated  need  not  be  proved]  at,  &c.  {venue^  aforesaid  in  a  certain 
discourse,  which  the  said  defendant  then  and  there  had  of  and  concerning 
the  said  plaintiff,  and  of  and  concerning  the  said  [theft  of  the  said  goods 
and  chattels,]  in  the  presence  and  hearing  of  [one  G.  H.  and  of]  divers  (J) 
[  *685  ]  good  and  worthy,  subjects  of  our  lord  the  *king,  then  and  there,  in  the 

Sresence  and  hearing  of  the  said  last-mentioned  subjects  *falsely  and  mar 
ciously  {u)  spoke  and  published,  of  and  concerning  the  said  plaintiff  {to) 

(«)  As  to  the  statement  of  the  defendant's  may  be  either,  that  the  defendant  ^'faUeijf 

malicious  intent,  see  ante,  622,  note  (u).  spoke**  the  words,  or  that  he  spoke  "  ffte  /o/m 

(0  It  is  said  tiiat  if  the  words  are  laid  to  be  words,**  1  Kcble,  278. 

spoken  before  £.  F.  and  others,  it  is  sufiSoient  {w)  The  declaration  must  show,  bj  a  coilo^ 

to  prove  that  they  were  spoken  in  the  presence  quium  or  otherwise,  tliat  the  words  were  ^mkea 

of  others  only,  Bui.  N.  P.  6.  of  and  concerning  the  plaintiffs  see  ante^ToL 

(tc)  As  to  Uie  statement  of  the  malicious  in-  L  482. 
tent,  see  ante,  662,  note  (u).    The  declaration 
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and  of  and  concerning  the  said  [theft  of  the  said  goods  and  chattels  (x), 
the  false,  scandalous,  malicious  (y),  and  defamatory  words  following  (2), 
that  is  to  say,  [he  (a)  (meaning  the  said  *plaintiff )  (6)  had  a  hand  in  the 
affair  (meaning  the  said  theft  of  the  said  goods  and  chattels),  and  thereby 
then  and  there  (meaning  that  the  said  plaintiff  had  been  and  was  guilty  of 
feloniously  stealing,  taking,  and  carrying  away  the  said  goods  and  chat- 
tels).]— Add  such  other  counts  cls  the  slander  may  suggest.     The  follow- 
ing may  be  the  form  of  a  second  or  subsequent  count  for  slander,  indirectly 
accusing  the  plaintiff  of  an  offence,  and  which  is  explained  by  an  induce- 
ment in  some  prior  count  of  the  declaration.^ — A.nd  afterwards,  to  wit,  on  Seoond 
the  day  and  year  last  aforesaid,  at,  &c.  {venule)  aforesaid,  in  a  certain  oth-  ooont 
er  discourse  which  the  stud  defendant  then  and  there  had  of  and  concern 
kg  the  said  plaintiff,  and'  of  and  concerning  the  said,  &c.  [the  matter  al- 
hded  to  m  the  inducemenf]  in  the  presence  and  hearing  of  divers  other 
good  and  worthy  subjects  of  this  resdm,  the  said  defendant  further  contriv- 
ing and  intending  as  aforesaid,  then  and  there,  in  the  presence  and  hear- 
ing of  the  said  last-mentioned  subjects,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  said  plaintiff,  and  of  and  concerning  the 
said,  tc.  [the  matter  alluded  to  in  the  inducement]  the  false,  scandalous, 
malicious,  and  defamatory  words  following,  (that  is  to  say)  &c.     [Here  set 
out  the  slander  with  proper  innuendoes.     Conclude,  stating  the  dam/ige  Damage 
ikus ;] — By  means  of  the  speaking  and  publishing  of  which  said  several 
false,  scandalous,  malicious,  and  defamatory  words,  [or,  "  committing  of 
which  said  several  grievances  "J  by  the  said  defendant  as  aforesaid,  the 
said  plaintiff  hath  been,  and  is  greatly  injured  in  his  said  good  name,  fame, 
and  credit,  and  brought  into  public  scandal,  infamy  and  disgrace,  with  and 
amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
realm,  insomuch  that  divers  of  those  neighbors  and  subjects,  to  whom  the 


{x)  This  aTermeiit  is  material  when  the 
vozvls  are  actionable  only  with  refbrence  to 
nme  prior  inducement  in  the  dechuration,  see 
■ate,  ToL  L  482;  2  Saond.  807  a.  note  1. 

(jp)  This  aUegation  is  a  sofficient  averment 
of  malice,  ante,  622,  n. ;  1  Saund.  242  a,  n.  2. 
1  East,  568,  bat  the  word  '*faUe**  is  not  neo- 
enary.  Rep.  temp.  Hardw.  840. 

{x)  Verbal  slander  should  be  stated  in  this 
manner,  and  it  would  be  improper  to  state  that 
the  words  were  "  in  aitbttance  and  to  the  effect 
foUowinfft*'  ante,  roL  i.  484;  Rep.  temp. 
Haidw.  306;  8  B.  &  A.  608.  **  These  words, 
vel  eonsiniliaj**  would  be  too  uncertain,  Cro. 
£Uz.  645.  The  words  themselves  should  be 
stated,  8  M.  &  S.  110;  6  Taunt  169;  and  a 
fioont  merely  aUeging  that  the  defendant,  "  in 
a  certain  discourse,  &c  fiUsely  and  maliciously 
chuged  and  asserted,  and  accused  the  plaintiff 
of  being  in  insolTent  circumstances,"  and  stat- 
ii^  special  damage,  without  setting  out  the 
wwds,  was  held  insufficient,  and  the  judgment 
was  arrested,  8  M.  &  S.  110.  But  sometimes 
a  general  statement  would  be  cured  by  verdict, 
8  D.  &  B.  519;  2  B.  &  C.  519,  S.  C;  Ante, 
ToL  L  434,  note. 

(a)  The  sbinderous  words  should  be  stated 
as  they  were  uttered,  ante,  vol.  L  484.    -Proof 


of  words  spoken  in  the  third  person,  wiU  not 
support  a  declaration  for  wonls  spoken  in  the 
steond  and  vice  ver$a,  4  T.  K.  217;  BuL  N. 
P.  5.  Nor  will  woixls  spoken  by  way  of  inter- 
rogation support  a  cliarge  of  words  spoken  af- 
firmatively, 8  T.  Rw  15'J.  The  plaintiff  need 
not  prove  aU  the  words  laid,  if  they  do  not 
constitute  one  entire  charge,  and  the  non-proof 
would  not  alter  its  meaning,  though  he  must 
prove  such  of  them  as  will  be  sufficient  to 
maintain  his  action,  and  it  will  not  suffice  to 
prove  equivalent  expressions,  ante,  vol.  i.  435. 
Though  some  of  the  words  spoken  may  not  be 
actionable,  yet  if  tlicy  be  spoken  at  the  same 
time  as  those  which  are  actionaible,  they  may 
all  be  stated  in  one  count,  lU  Kcp.  131  a.;  2 
Saund.  307  a,  n.  1;  8  Wils.  185;  Dyer,  75  a. 
But  if  words  which  are  not  actionable  be  stated 
by  themselves  in  a  distinct  count,  and  entire 
damages  be  given,  judgment  will  be  arrested, 
id.  ibid.  It  has  been  held,  that  words  not 
stated  in  the  declaration,  may,  though  action- 
able in  themselves,  be  given  in  evidence,  in  ag- 
gravation of  damages,  Peake  C.  N.  P.  125, 22, 
166;  Bui.  N.  P.  7;  1  Camp.  48,9. 

(b)  As  to  the  use  and  necessity  for  an  innu- 
endo, see  ante,  vol.  L  486. 
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ro»  innocence  and  integrity  of  the  said  plaintiff  in  the  premises  were  unknown 
BLAN^^  have,  on  account  of  the  speaking  and  publishing  of  which  said  seealvr 
false,  scandalous,  malicious,  and  defamatory  words,  [or, "  committing  of  the 
said  grievances  "]  by  the  said  defendant  as  aforesaid,  from  thence  hitherto 
suspected  and  believed,  ^d  still  do  suspect  and  believe  the  said  plaintiff 
to  have  been  and  to  be  a  person  guilty  of  [theft],  so  as  aforesaid  charge 
ed  upon  and  imputed  to  him  by  the  said  defendant,  and  have  by  reason  of 
the  committing  of  the  said  grievances  by  the  said  defendant  as  aforesaid, 
r  *637  ]  fro^  thence  hitherto  wholly  refused,  *and  still  do  refuse  to  have  any  trans- 
action, acquaintance,  or  discoui'se,  with  him  the  said  plaintiff,  as  they  were 
before  used  and  accustomed  to  have  and  otherwise  would  have  had,  and 
also,  by  reason  of  the  premises,  &c.  [Here  state  any  special  damage 
that  may  have  arisen  to  plaintiff  in  consequence  of  the  slander,'] — ^And 
also  by  means  of  the  premises  the  said  plaintiff  hath  been,  and  is  other- 
wise much  injured  and  damnified,  to  wit,  at,  &c.  (venue)  aforesaid.  To 
the  damage  of  the  said  plaintiff  of  £ — ,  and  therefore  he  brings  his  suit, 
&c. 

^h^  ^?'  [  Commence  with  the  usvul  inducement  of  the  plaintiff^ s  good  character ^ 

piamtSP  ^^  *^  ^^^  preceding  form  and  then  proceed :] — And  whereas  also  before 
with  per-  the  spoaking  of  the  several  false,  scandalous,  malicious,  and  defamatory 
jury  on  the  ^ords  by  the  said  defendant  of  and  concerning  the  said  plaintiff,  in  the 

of rwriTof counts  hereinafter  mentioned,  a  certain  action  was  depending  in  his 

inquiry,  majesty's  court  of  exchequer  at  Westminster,  wherein  one  W,  H.  was  the 
withajpe-  plaintiff,  and  one  W.  S.  the  defendant,  and  in  which  said  suit,  before  the 
duoement  spoaking  and  publishing  of  the  same  words,  to  wit,  on,  &c.  a  certain  in- 
to explain  quisition  of  damages  sustained  by  the  said  W.  H.  was  in  due  form  of  law 
the  words   taken  before  the  sheriff  of,  &c.  by  the  oath  of  twelve  good  and  lawful 

men  of  his  bailiwick,  at,  &c. on  the  taking  of  which  said  inquisition 

as  aforesaid,  he  the  said  plaintiff  was  duly  sworn,  and*  did  take  his  corpo- 
ral oath  upon  the  Holy  Gospel  of  God,  before  the  said  sheriff,  he  the  said 
sheriff  then  and  there  having  sufficient  and  competent  power  and  authori- 
ty to  administer  an  oath  to  the  said  plaintiff  in  that  behalf,  and  the  said 
plaintiff  being  so  sworn,  and  having  so  taken  his  corporal  oath,  was  then 
and  there  examined,  and  did  give  his  evidence  as  a  witness  on  the  taking 
of  the  said  inquisition  to  wit,  at,  &c.  (venue)  aforesaid ;  and  the  said 
plaintiff  further  saith,  that  the  said  defendant  well  knowing  the  pre- 
mises, but  greatly  envying  the  happy  state  and  condition  of  tie  said  plain- 
tiff, and  contriving  and  intending  to  injure  the  said  plaintiff  in  his  afore- 
said good  name,. fame,  and  character,  and  bring  him  into  public  scandal, 
infamy,  and  disgrace,  with  and  amongst  all  his  neighbors,  and  other  good 
and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known, 
and  to  cause  it  to  be  suspected  and  believed  by  those  neighbors  and  sub- 
[  ^688  ]  jects,  that  he  the  said  plaintiff  had  been,  and  was  guilty  of  perjury,  •and  to 
subject  him  to  the 'pains  and  penalties  by  the  laws  of  this  kingdom  made 
and  provided  against,  and  inflicted  upon  persons  guilty  thereof,  and  also 
to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him  the  said  plaintiff 
heretofore,  to  wit,  on,  &c.  at,  <fec.  (venue)  aforesaid,  in  a  certain  dis- 
course which  the  said  defendant  then  and  there  had  with  the  said  plain- 

(c)  See  the  notes  to  the  preceding  form,  and  another  form  for  a  libel,  charging  plaint:flf  witii 
perjury,  ante,  620. 
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',  in  the  presence  and  hearing  of  divers  good  and  worthy  subjects  of  J^^ 
this  realm,  the  said  defendant,  in  the  presence  and  hearing  of  the  said 
last^aentioned  subjects,  falsely  and  maliciously  spoke  and  published  of 
and  concerning  the  said  plaintiff,  and  of  and  conceraing  the  said  inquisi- 
tion 80  taken  as  aforesaid,  and  of  and  concerning  the  said  evidence  so 
giren  by  the  said  plaintiff  as  aforesaid,  the  false,  scandalous,  malicious, 
and  defamatory  words  following,  that  is  to  say,  Ac.  [^here  set  out  the 
mrdsj  with  innuendoes.] — By  jneans,  &c.  [as  in  the  preceding  form^  to 
iktend,] 

[Commencement  and  conclusion  as  usualy  as  ante^  596.] — ^Por  that  12.  For 
whereas  the  said  plaintiff  now  is  a  good  (e),  true,  honest,  just,  and  faithful  slanderous 
subject  of  this  realm,  and  as  such  hath  always  behaved  and  conducted  ^^^'^ 
hifloself,  and  until  the  committing  of  the  several  grievances  by  the  said  cusing  the 
defendant,  as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and  plaintiff  of 
accepted,  by  and  amongst  all  his  neighbors,  and  other  good  and  worthy  J^y'^gJ 
subjects  of  this  realm,  to  whom  lie  was  in  any  wise  known  to  be  a  person  cine  of- 
of  good  name,  fame,  and  credit,  to  wit,  at,  &c.  {venue.)'    And  whereas  fenoe(ti). 
also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the  time  of  the 
committing  of  the  said  several  grievances  by  the  said  defendant,  as  here- 
inafter mentioned,  been  suspected  to  have  been  guilty  of  [pegury,  the  of- 
fence charged^]  as  hereinafter  stated  to  have  been  charged  upon  and  imput- 
ed to  the  said  plaintiff  by  the  said  defendant,  or  of  any  other  such  crime. 
By  means  of  which  said  premises,  the  said  plaintiff  before  the  committing 
of  the  several  grievances  by  the  said  defendant,  as  hereafter  mentioned, 
had  deservedly  obtained  the  good  opinion  and  credit  of  all  his  neighbors, 
and  other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any 
wise  known,  to  wit,  at,  &c.  (venue)  aforesaid.     Yet  the  said  defendant 
wen  knowing  the  premises,  but  greatly  *envying  the  happy  state  and  con-  |^  *639  ] 
dltion  of  the  said  plaintiff,  and  contriving,  and  wickedly  and  malicious- 
ly (/)  intending  to  injure  the  sard  plaintiff  in  his  said  good  name,  fame, 
and  credit,  and  to  bring  him  into  public  scandal,  infamy,  and  disgrace, 
with  and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects 
of  this  kingdom,  and  to  cause  it  to  be  suspected  and  believed  by  those 
neighbors  and  subjects  that  the  said  plaintiff  had  been  and  was  guilty  of 
[peijury,]  as  hereafter  stated  to  have  been  charged  upon  and  imputed  to 
Mm,  and  to  subject  him  to  the  pains  and  penalties  by  the  laws  of  this 
kingdom  made  and  provided  against,  and  inflicted  upon  persons  guilty 
tiiereof,  and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him, 
heretofore,  to  wit,  on,  Ac.  {day  of  speaking  the  wordsy  or  about  it.     The 
precise  day  staled  need  not  he  proved^)  at,  Ac.  {venue)  aforesaid,  in  a  cer- 
tain discoorse  which  the  said  defendant  then  and  there  had  of  and  con- 
ceniiQg  the  said  plaintiff  (§•),  in  the  presence  and  hearing  of  divers  good 
tod  worthy  subjects  of  our  lord  the  now  king,  and  then  and  there,  in  the 
presence  and  hearing  of  the  said  last-mentioned  subjects,  falsely  and  mali- 
cioQslj  spoke  and  published  of  and  concerning  the  said  plaintiff  (§•),  the 

(i)  See  Uie  notes  to  the  preceding  form.  (/)  See  note  (u),  ante,  622. 

(c)  Thai  thero  is  no  neoesBity  for  this  in-         Kg)   See  ante,  686,  notes  (10)  &  (x).    YoL 

iaoemeiit  of  general  good  character,  see  ante,  i.  482. 
tSBD,  notea. 
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Ton       false  (A),  scandalous,  malicious,  and  defamatory  words  following,  that  is 
TEBBAL     ^  gg^y^  [here  set  out  the  words ^  with  proper  innuendoes  as  thus,  he  (mean- 

"*^^  ing  the  said  plaintiff)  is  perjured.] — [Add  such  other  count  as  the  words 
vmy  stiffgest.  The  following  is  the  form  of  a  second  or  subsequent  count ;] 
-^And  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c,  {venme^ 

^^^  aforesaid,  in  a  certain  other  discourse  which  the  said  defendant  then  and 
there  had  in  the  presence  and  hearing  of  divers  other  good  and  worthy 
subjects  of  this  realm,  the  said  defendant  further  contriving  and  intending 
as  aforesaid,  then  and  there  in  the  presence  and  hearing  of  the  said  last- 
mentioned  subjects,  falsely  and  maliciously  spoke  and  published  of  and 
concerning  the  said  plaintiff,  the  false,  scandalous,  malicious,  and  defama- 

Damage.  ^^^Y  words  following,  that  is  to  say ;  [here  set  out  the  words  in  another 
shape ;  conclude  with  stating  the  damage^  which  may  be  thus :] — ^By 
means  of  the  committing  of  which  said  several  grievances  by  the  said 

r  *640  1  defendant  as  aforesaid,  the  said  plaintiff  hath  been  and  is  greatly  injured 
in  his  good  name,  fame  and  credit,  *and  brought  into  public  scandal, 
infamy,  and  disgrace  with  and  amongst  all  his  neighbors,  and  other  good 
and  worthy  subjects  of  this  realm,  insomuch  that  divers  of  those  neighbors 
and  subjects  to  whom  the  innocence  and  integrity  of  the  plaintiff  in  the 
premises  were  unknown,  have,  on  account  of  the  committing  of  the  said 
grievances  by  the  said  defendant  as  aforesaid,  from  thence  hitherto  suspect- 
ed and  believed,  and  still  do  suspect  and  believe,  the  said  plaintiff  to  have 
been,  and  to  be,  a  person  guilty  of  [perjury,]  so  as  aforesaid  charged  upon 
and  imputed  to  him  by  tlie  said  defendant,  and  have  by  reason  of  the  com^ 
mitting  of  the  said  grievances  by  the  said  defendant  as  aforesaid,  from 
thence  hitherto  wholly  refusevi,  and  still  do  refuse  to  have  any  transaction, 
acquaintance,  or  discourse  with  the  said  plaintiff  as  they  were  before  used 
and  accustomed  to  have,  and  otherwise  would  have  had ;  and  also,  by 

SDeoial       nieans  of  the  premises,  &c.  [here  state  the  special  damage j  if  the  plaintiff 

damage,  has  sustained  any^]  and  also  by  means  of  the  premises,  the  said  plaintiff 
hath  been  and  is  otherwise  greatly  injured  and  damnified,  to  wit,  at,  &z. 
(venue)  aforesaid.  To  the  damage  of  the  said  plaintiff  of  £ — ,  and  there- 
fore he  brings  his  suit,  &c. 

18.  For  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  con»- 

Tn^rinir  ^^^^i^o  ^^  ^^®  grievances  hereinafter  mentioned,  was  and  now  is  an  ho- 
piaintiff  in  uost.  Upright,  and  faithful  subject  of  this  realm,  and  at  the  several  times 
his  office^  hereinafter  mentioned,  and  for  a  long  time  before,  was  and  still  is  one  of 
aaforna-  j^jg  Majesty's  justices  of  the  peace  (A),  assigned  to  keep  the  peace  rf 
jusXe  of  our  said  lord  the  king,  in  and  for  the  county  of  S.  and  hath  always,  dur- 
peacc,  with  iQg  thc  time  of  his  being  such  justice,  hitherto  behaved  and  conducted 
^^^'Htcd  himself  righteously,  faithfully,  properly,  and  honestly,  in  the  execution  of 
ti;ies,  for-  his  said  office  of  justice  of  the  peace,  and  never  was  guilty  of  the  offences 
forfiMteti  by  or  miscouduct  hereinafter  stated  to  have  been  charged  upon  *and  imputed 


CUIi 


•  i'oted 


hv  W'Tnxi\       t^)  See  ante,  622,  note  (u) ;  685,  notes  (to)  spoken  to  the  justice  in  the  execution  of  Idi 

r  *r!l1   1  *^*^-  ^^"^^  ^  Campb.  142— Stra.  1157;    And  sett 

[  -  U-±l  J       ^i^  Words  impating  corruption  to  a  magis-  further.  Bum's  Justice,  vol.  iiL476,  477»26tk 

tratc  are  actionable,  4  Rep.  19,    Cro.  Jac.  90;  edit. 

though  words  imputing  want  of  ability  do  not         (fc)  This  is  a  better  aremient   th&n  lk«t 

appear  to  be  so,  2  Salk.  6'.I5;   See  also  Holt,  plaintiff  was  "duly  qualified,'*  aatc!,  toL  i 

652;  Cro.  Car.  14,  223;  8  Wils.  177.     An  in-  430. 

dictment  wiU  not  lie  unless  the  words  are 
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to  him  by  t!ie  said  defendant,  nor  until  the  time  of  the  committing  of  the 
grievance  by  the  said  defendant  as  hereinafter  mentioned,  was  ever  sus- 
pected of  any  such  offences  or  misconduct ;  by  reason  whereof  the  said 
plaintifr  had  deservedly  acquired  the  honor,  esteem,  and  good  will  of  all 
m  neighbora  and  others,  good  and  worthy  subjects  of  our  said  lord  the 
king,  to  whom  he  was  known,  to  wit,  at,  &c.  (venue).     Nevertheless  the 
said  defendant,  well  knowing  the  premises,  but  contriving,  and  wickedly 
and  maliciously  intending  to  injure  the  said  plaintiff  in  his  good  name, 
credit,  and  reputation,  and  to  bring  the  said  plaintiff  into  great  disgrace, 
scandal,  and  distrust,  as  such  justice  as  aforesaid,  amongst  all  his  neigh- 
bors and  other  good  and  faithful  subjects  of  our  said  lord  the  king,  on, 
Jbc.  at,  &Q.  (yeniie)  aforesaid,  in  a  certain  discourse  which  the  said  de- 
fendant then  and  ^ere  had  of  and  concerning  the  said  plaintiff,  and  of 
ud  concerning  the  said  plaintiff  in  the  execution  of  his  said  ofiBce  of 
justice  of  the  peace,  in  the  presence  and  hearing  of  the  said  subjects, 
fidsely  and  maliciously  spoke  and  published  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  him  in  the  exercise  of  his  said  office  of 
justice  of  the  peace,  in  the  presence  and  hearing  of  the  said  last-mention- 
ed subjects,  these  false,  scandalous,  and  malicious  words  following,  that  is 
to  say,  Ac. — {^Here  set  out  the  words^  with  proper  innuendoes^  and  add  pi^nujw. 
tueh  other  counts  as  may  be  requisite^  and  conclude  with  the  folloioing 
damag-e  :] — By  means  of  which  said  premises  the  said  plaintiff  hath  been, 
t&d  is  greatly  injured  in  his  aforesaid  good  name,  fame  and  credit,  and 
brought  into  public  scandal,  infamy  and  disgrace,  with  and  am<3ngst  all 
hs  neighbors  and  other  good  and  worthy  subjects  of  this  realm,  insomuch 
that  divers  of  those  neighbors  and  subjects  to  whom  the  integrity  of  the 
said  plaintiff  were  unknown,  have,  on  occasion  of  the  committing  of  the 
said  several  grievances,  from  thence  hitherto  suspected  and  believed,  and  still 
do  suspect  and  believe  the  said  plaintiff  to  have  been,  and  to  be  a  person 
guilty  of  the  offences  and  nxisconduct  so  as  aforesaid  mentioned  to  have 
been  charged  upon  and  imputed  to  the  said  plaintiff  by  the  said  defend- 
ant, and  thereby,  and  otherwise  by  means  of  the  premises,  the  said  plain- 
tiff hath  been,  and  is  greatly  injured  and  damnified,  to  wit,  at,  &c,  {venue) 
aforesaid.     [-5^  any  special  damage  here  state  it.] — To  the  damage  of 
the  said  plaintiff  of  £ —  and  therefore  he  brings  his  mitj  <&c. 


For  that  whereas  the  said  plaintiff  now  is  a  good  (w),  true,  honest,  just, 
and  faithful  subject  of  this  realm,  and  as  such  hath  always  behaved  and 
conducted  himself,  and  until  the  committing  of  the  several  grievances  by 
the  said  defendant  as  hereinafter  mentioned,  was  always  reputed,  and 
esteemed,  and  accepted,  by  and  amongst  all  his  neighbors  and  others, 
good  and  worthy  sul;yects  of  this  realm,  to  whom  he  was  in  any  wise 
known,  to  be  a  person  of  good  name,  fame,  and  credit,  to  wit,  at,  Ac. 
(penue):  And  whereas  also  the  said  plaintiff,  before,  and  at  the  time  of 
tiie  committing  of  the  several  grievances  by  the  said  defendant  as  here- 


14.  Fq( 

words 
slandering 
plaiutitf  in 
his  pro- 
fetsion, 
as  for 
slandering 
an  attor- 
ney (/). 


^  (/)  Words  which  impute  the  want  of  integ- 
titj  or  capacity » whether  mental  or  pecuniary, 
m  the  conduct  of  a  profession  or  trade  in  which 
fte  portj  is  engaged  are  actionable,  1  MaL 
Bnt  244;  8  Wils.  69,  187;  2  Bla.  Kep.  7&0; 
7  Moore,  200;   3  B.  &  B.  297.  S.  C;   8  B. 


&  A.  702;  2  Car.  &  P.  146.  See  the  form  of 
declaration  for  a  libel  on  an  attorney,  ante. 
629. 

(m)  That  this  general  inducement  of  good 
character  is  unnecessary,  see  ante,  620,  n. 
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inaftcr  mentioned,  had  been  and  was,  and  still  is  an  attorney  of  the  court 
of  our  said  lord  tlie  king,  before  the  king  himself,  far  if  in  C,  P,   "  be- 
fore his  majesty's  justices  of  the  Bench,"]  and  hath  always  used,  exercis- 
ed, and  carried  on,  and  still  doth  use,  exercise,  and  carry  on  the  profes- 
sion and  business  of  an  attorney  (w),  with  honesty,  integrity,  credit,  and 
reputation,  and  hath  not  ever  been  guilty,  or  until  the  time  of  the  com- 
mitting of  the  said  grievances  by  the  said  defendant  as  hereinafter  men- 
tioned, been  suspected   to  have  been  guilty  of  the  dishonesty  or  mis- 
conduct as  hereinafter  mentioned,  to  have  been  charged  upon  and  imput- 
ed to  him  by  the  said  defendant,  to  wit,  at,  &c.  (venue).     By  means  of 
which  said  premises,  the  said  plaintiff,  before  the  committing  of  the  seve- 
ral grievances  by  the  said  defendant  as  hereinafter  mentioned,  had  de- 
servedly obtained  the  good  opinion  and  credit,  of  all  his  neighbors  and 
other  good  and  woilliy  subjects  of  this  realm,  to  whom  he  was  in  any 
wise  known,  to  wit,  at,  &c.  (venue).     And  also  by  reason  of  the  premises, 
the  said  plaintiff,  in  tlie  way  of  his  aforesaid  profession  and  business,  was 
daily  and  honestly  acquiring  great  gains  and  profits  therein,  to  wit,  at, 
&c.  {venue^, — \^If  any  special  inducement  be  necessary  to  explain  tiie 
wards,  he j-e  insert  it. "} — Yet  the  said  defendant,  well  knowing  the  pre- 
mises, but  greatly  envying  the  happy  state  and  condition  of  the  said  plain- 
tiff, and  contriving,  and  falsely  and  maliciously  intending  to  injure  the 
said  plaintiff  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him 
into  pul^Jic  scandal,  injury,  and  disgrace,  with  and  amongst  all  his  neigh- 
bors, and  other  good  and  worthy  subjects,  of  this  kingdom,  and  to  injure 
the  said  plaintiff  in  his  said  profession  and  business  of  attorney  as  afore- 
said, and  to  cause  it  to  be  suspected  and  believed  by  those  neighbors  and 
subjects,  that  the  said  plaintiff  had  conducted  himself  improperly  and 
dishonestly,  and  without  integrity,  in  his  said  profession  and  business,  and 
to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff, 
heretofore,  to  wit,  on,  &c.   [on  or  abovt  the  day  when  the  words  were 
spoken'],  at,  Ac.  {venue),  in  a  certain  discourse  which  the  said  defendant 
then  and  there  had,  in  the  presence  and  hearing  of  divers  good  and 
worthy  subjects  of  our  lord  the  now  king,  then  and  there,  in  the  presence 
and  hearing  of  the  said  subjects,  falsely  and  maliciously  spoke  and  publish- 
ed, of  and  concerning  the  said  plaintiff,  in  the  way  of  his  said  profes- 
sion and  business  (p)  these  false,  scandalous,  malicious,  and  defamatory 
words  following,  that  is  to  say,  <fec. — [Here  state  tlie  words  in  as  many 
different  forms  as  possible,  in  order  to  meet  every  probable  circumstance 
of  the  case.] — [Add  such  other  counts  as  the  case  may  suggest,  and  see  the 
form  of  a  second  or  subsequent  count,  ante,  689,  mutatis  mutandis. — Ckntr- 


(n)  A  simple  statement  that  plaintiff  exer- 
cised his  proftssion  is  sufficient,  without  alleg- 
ing he  was  "  duly  qualified,"  &c.  ante,  vol.  i 
480.  It  need  not,  it  seems,  be  expressly  aver- 
red, that  **at  the  time  of  the  speaking  the 
words,"  &c.  plaintiff  exercised  the  profession. 
If  it  be  aUegeid  that  he  "  was  and  is  an  attor- 
ney, &o.  and  hath  for  a  long  time  carried  it 
on,  &c."  it  wiU  suffice,  2  Roll.  Rep.  84;  Ante, 
ToL  i.  480.  where  an  averment  of  extrinsic 
matter  is  material,  the  allegation,  that  the  slan- 
der applies  to  such  extrinsic  matter  is  matter  of 
description,  and  most  in  general  be  proved  aa 


laid,  though  unneoessarily  minute.  ThoB^  in 
slander  of  an  attorney,  if,  after  stating  he  was 
an  attorney,  it  be  averred  he  had  oonducted  ^ 
particular  suit,  &c.  and  then  state  tJiat  tJie 
slander  was  published  of  and  concerning  hi* 
conduct  in  that  suit,  &c.  it  is  essential  to  prx>Te 
the  existence  of  the  suit,  &c.  and  that  tl>e 
scandal  had  reference  to  the  particular  oooason 
stated,  ante,'  vol.  i  430,  and  the  authorities 
there  collected. 

(o)  That  this  averment  is  divisible,  see  ante 
ToL  L  480. 
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dvde  with  the  following'  averment  of  damage.'] — By  meaiis  of  the  com-  «>* 
mitting  of  which  said  several  grievances  by  the  said  defendant  as  afore-  b^ISdhu 
said,  the  said  plaintiff  hath  been  and  is  greatly  injured  in  his  said  good 
name,  fame,  and  credit,  and  also  greatly  injured  in  his  said  profession  Damage, 
and  business,  and  brought  into  public  scandal,  infamy,  and  disgrace,  with 
and  amongst  all  his  neighbors  and  other  good  and  worthy  subjects  of  this 
realm,  insomuch  that  divers  of  those  neighbors  and  subjects  to  whom  the 
innocence  and  integrity  of  the  said  plaintiff  in  the  premises  were  un- 
known, have,  on  account  of  the  committing  of  the  said  grievances  by  the 
said  defendant  as  aforesaid,  from  thence  hitherto  suspected  and  believed, 
aad  still  do  suspect  and  believe,  the  said  plaintiff  to  have  been,  and  to  be 
a  person  guilty  of  dishonesty  and  fraudulent  practices,  and  to  have  acted 
dkhonestly  and  improperly  in  his  said  profession  and  business  of  an  at- 
torney as  aforesaid,  and  have,  by  reason  of  the  committing  of  the  said 
grievances  by  the  said  defendant  as  aforesaid,  from  thence  hitherto  wholly 
reiiised,  and  still  do  refuse,  to  have  any  acquaintance  or  discourse  with  the 
said  plaintiff,  or  to  employ  or  have  any  transaction  with  the  said  plaintiff, 
in  the  way  of  his  said  profession  and  business,  as  they  were  before  accus- 
tomed to  have,  and  otherwise  would  have  had.  And  by  reason  of  the  pre- 
mises, the  said  plaintiff  has  been  greatly  vexed,  harassed,  oppressed,  and 
impoverished,  and  has  also  lost  and  been  deprived  of  divers  great  gains 
and  profits  which  would  otherwise  have  arisen  and  accrued  to  him,  in  his 
said  profession  and  business  and  otherwise,  [here  add  any  special  damage 
plaintiff  has  sustained]  ^  and  the  said  plaintiff,  by  means  of  the  premises 
hath  been,  and  is  otherwise  much  injured  and  damnified  therein,  to  wit, 
at,  &c.  (venue^.  To  the  damage  of  the  said  plaintiff  of  £ — ,  and  there- 
fore he  brings  his  suit,  <&c. 

[Afier  t/ie  usual  averment  of  the  plaintiff  ^s  good  and  chaste  character^  16.  For  a- 
and  her  innocence  of  the  offence  imputed  to  her^  as  ante^  627  a] — And  cnaing  a 
whereas  also  the  said  plaintiff  at  the  time  of  the  committing  of  the  griev-  ^  ^^i^ 
ances  by  the  said  defendant  hereinafter  mentioned,  and  long  before,  did  tion  (p) 
086  and  exercise  the  business  and  employment  of  a  domestic  governess  and 
instmetress  of  children  and  young  persons,  living  and  residing  together 
with  such  children  and  young  persons,  and  thereby  acquired  great  gains, 
px>fits,  and  advantages,  and  had  always  conducted  herself  with  decorum, 
chastity,  modesty,  and  propriety. — ^And  whereas  also  the  said  plaintiff, 
before  the  speaking  and  publishing  of  the  words  hereinafter  mentioned 
had  lived  in  the  families  of  divers  persons,  to  wit,  the  said  defendants,  one 

Mrs- &c.  Ac.  respectively,  as  such  governess,  and  at  the  time  of  the 

conmiitting  of  the  grievances  by  the  said  defendant,  as  hereinafter  men- 
tioned, lived  in  the  family  of  the  said  Mrs. Ac.  to  wit,  at,  Ac.  (i?e«- 

ue).  Yet  the  defendant  well  knowing  the  premises,  and  greatly  envying 
the  happy  state  and  condition  of  the  said  plaintiff,  but  contriving  and  false- 
ly and  maliciously  intending  to  injure  and  prejudice  her  in  her  good  name, 
&me,  and  credit,  and  in  her  aforesaid  business,  and  to  be  reputed  an  indeco- 
rous, unchaste,  immodest,  and  improper  person,  and  unfit  to  be  employed 
as  such  governess,  on,  Ac.  at,  Ac.  (venue)  in  a  certain  discourse  which  ho 
the  said  defendant  then  and  there  had  with  one  R.  J.  of  and  concerning 

(p)  See  the  general  notes  to  the  form,  ante,  688.- 
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the  said  plaintiff,  and  of  and  concerning  her  in  her  said  business,  and  of 
RbAKDiBk  ^^^  concerning  her  behavior  while  slie  lived  with  the  said  defendant, 
falsely  and  maliciously,  in  the  presence  and  hearing  of  the  said  B.  J. 
spoke  and  published  these  several  false,  scandalous,  malicious,  and  de- 
famatory words  of  and  concerning  the  said  plaintiff,  and  of  and  concern- 
ing her  in  her  said  business,  and  her  behavior  while  she  lived  with  the 
said  defendant,  following,  that  this  is  to  say,  &c.  — [Aere  set  out  the  words^ 
with  innuendoes  J  and  add  such  other  counts  as  map  be  ttse/tU;  state  the 
damagej  as  ante^  628,  observing-  the  notes,  and  any  other  special  damage 
which  the  plaintiff  may  have  sustained.  See  a  form  of  special  damage 
post,  641  m.] 

[  Commencement  and  conclusion  as  usual,  as  ante,  596.] — ^For  that  where- 
as the  said  plaintiff  now  is  a  good  (r),  true,  honest,  just,  and  faithful  sab- 
Lg%kin-  j^^*  ^f  *^^s  realm,  and  as  such  hath  always  behaved  and  conducted  himt- 
tiii'iu  his  Self,  and  until  the  committing  of  the  several  grievances  by  the  said  defend* 
trade  as  by  ant,  as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and  accept- 
Mm  a^  ed  by  and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects 
i-oguc,  &c  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  be  a  person  of  good 
(9)  name,  fame,  and  credit,  to  wit,  at,  &c.  {venue}.    And  whereas  also  the 

said  plaintiff  was,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances by  the  said  defendant,  as  hereinafter  mentioned,  and  from  thence 

hitherto  hath  been,  and  still  is,  a (5)  and  has  always  exercised  and 

carried  on,  and  still  doth  exercise  and  carry  on  the  same  trade  and  busi- 
ness with  integrity,  honesty,  and  propriety  of  conduct,  to  wit,  at,  Ac.  (ve- 
nue) aforesaid.  And  whereas  also  the  said  plaintiff  hath  not  ever 
been  guilty,  or,  imtil  the  time  of  the  committing  of  the  said  several  griev- 
ances by  the  said  defendant,  as  hereinafter  mentioned,  been  suspected 
to  have  been  guilty,  of  the  offences  and  misconduct  as  hereinafter  stat- 
ed to  have  been  charged  upon  and  imputed  to  him  by  the  said  defendant, 

or  of or  any  other  offences  or  misconduct  whatever.     By  means  of 

which  said  premises  the  said  plaintiff,  before  the  committing  of  the  said 
several  grievances  by  the  said  defendant,  as  hereinafter  mentioned,  had 
desei'vedly  obtained  the  good  opinion  and  credit  of  all  his  neighbors  and 
other  good  and  worthy  subjects  of  this  realm  to  whom  he  was  in  any 
wise  kno^vn  ;  and  had  also  thereby  acquired,  and  was  then  daily  and  ho- 
nestly acquiring  great  gains  and  profits  in  his  trade  and  business  to  the 
comfortable  support  of  himself  and  his  family,  and  the  great  increase  of 
his  riches,  to  wit,  at,  &g,  {venue)  aforesaid.  [Here  insert  a  special  Wr 
ducement,  if  any  be  requisite,  to  explain  the  slanderous  word^,^ — ^Yet 
the  said  defendant  well  knowing  the  premises,  but  greatly  envying  the 
happy  state  and  condition  of  the  said  plaintiff,  and  contriving  and  wicked- 


(9)  Observe  the  general  notes  to  the  form, 
ante,  033.  Words  which  impute  to  a  person 
in  his  luide,  however  inferior,  (1  Lev.  116;  6 
B.  &  C  160,)  of  flrandnlent  or.  dishonorable 
conduct,  or  of  being  in  insolvent  ciroumstances, 
are  actionable,  Loi^  Raym.  1480;  8  Bing.  101. 
It  is  said,  however,  that  an  action  is  not  sus- 
tainable for  saying  a  tradesman  has  charged 
an  exorbitant  sum  for  his  goods,  &c.  unless 


fhiud  be  imputed,  &c.  Bao.  Ab.  Slander^  B.  4. 
If  defamatory  words  be  spoken  of  two  per- 
sons, affcoting  them  in  their  joint  trade,  th^ 
may  Join  in  an  action  for  the  injury,  8  &  &  P. 
150. 

(r)  That  this  general  inducement  of  good 
character  is  nnnecessary,  see  ante,  620,  note. 

(s)  As  to  the  averment  of  the  pliuBtiff*! 
trade,  see  ante,  vol.  L  480. 
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ly  and  maliciously  intending  to  injure  the  said  plaintiff  in  his  said  good      »» 
name,  fame,  and  credit,  and  to  bring  him  into  public  scandal,  infamy,  and  gJI^^ 
disgrace,  with  and  amongst- all  his  neighbors  and  other  good  and  worthy 
subjects  of  this  kingdom,  and  to  cause  it  to  be  suspected  and  believed  by 
those  neighbors  and  subjects  that  .the   said  plaintiff  had  been  and  was 
guilty  of  the  offences  and  misconduct  hereinafter  stated  to  have  been 
charged  upon  and  imputed  to  him  by  the  said  defendant,  and  to  vex,  ha- 
rass, oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff  in  his  said  trade 
and  business,  and  otherwise,  4c.  heretofore,  to  wit,  on,  [day , of  speaking 
ike  words,  or  about  it,]  at,  &c.  {venue)  aforesaid,  in  a  certain  discourse 
which  the  said  defendant  then  and  there  had,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  him  in  his  said  trade  and  business,  [and 
if  the  words  refer  to  matter  stated  in  a  special  inducement,  say  "  and  of 
and  concerning  the  said,  &c."]  in  the  presence  and  hearing  of  divers  good 
and  worthy  subjects  of  our  lord  the  king,  and  then  and  there,  in  the  pre- 
sence and  hearing  of  the  Said  last-mentioned  subjects,  falsely  and  mali- 
ciously spoke  and  published  of  and  concerning  the  said  plaintiff,  and  of 
and  concerning  him  in  his  said  trade  and  business  [and  of  and  concerning 
the  said,  Ac]  the  false,  scandalous,  malicious,  and  defamatory  words  fol- 
lowing, that  is  to  say, "  he ''  [meaning  the  said  plaintiff]  "  is  a  great  rogue 
and* keeps  false  books."     [Mere  set  out  the  slanderous  word&with  proper 
innuendoes,  and  as  to  which  innuendoes  see  ante,  vol.  i,  436  ;  add  one  or 
more  other  counts  as  the  case  may  suggest.     7%e  following  i$  a  farm  of 
a  second  or  subsequent  count ;] — And  afterwards,  to  wit,  on  the  day  and  Second 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  in  a  certain  other  discourse  which  ^^** 
tlie  said  defendant  then  and  there  had  of  and  concerning  the  said  plaintiff, 
and  of  and  concerning  him  in  his  said  trade  and  business,  in  the  presence 
and  hearing  of  divers  other  good  and  worthy  subjects  of  this  realm,  the 
said  defendant  further  contriving  and  intending  Is  aforesaid,  then  and 
there,  in  the  presence  and  hearing  of  the  said  last-mentioned  subjects,  false- 
ly and  maliciously  spoke  and  published  of  and  concerning  the  said  plaintiff, 
and  of  and  concerning  him  in  his  said  trade  and  business,  the  false,  scan- 
dalous, malicious,'  and  defamatory  words  following  (that  is  to  say)  [here 
set  out  the  words  with  proper  innuendoes,  properly  varying  them  from  the 
first  count;  conclude  vnth  the  following  damage:"] — Bj  means  of  the 
committing  of  which  said  several  grievances  by  the  said  defendant  as 
aforesaid,  the  said  plaintiff  hath  been  and  is  greatly  injured  in  his  said  D,^nuy-^ 
good  name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and 
disgrace,  with  and  amongst  all  his  neighbors  and  other  good  and  worthy 
subjects  of  this  realm,  insomuch  that  divers  of  those  neighbors  and  subjects, 
to  whom  the  innocence  and  integrity  of  the  said  plaintiff  in  the  premises 
were  unknown,  have,  on  account  of  the  committing  of  the  said  grievances 
by  the  said  defendant  as  aforesaid,  from  thence  hitherto  suspected  and  be- 
lieved, and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been  and 
to  be  a  person  guilty  of  the  offences  and  misconduct  so  as  aforesaid  charg- 
ed upon  and  imputed  to  him  by  the  said  defendant,  and  have,  by  rea- 
son of  the  committing  of  the  said  grievances  by  the  said  defendant  as 
aforesaid,  from  thence  hitherto  wholly  refused,  and  still  do  refuse  to  deal 
or  have  any  transaction,  acquaintance,  or  discourse  with  the  said  plaintiff 
in  his  said  trade  and  business,  or  otherwise,  as  they  were  before  used  and 
accustomed  to  have,  and  othe''wi<5e  would  have  had. — [Here  insert  any 
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'OB  special  damage  plainliff  may  have  sustained  in  consequence  of  the  slan- 
sui^debI  dc'^ous  wordsy  and  if  the  damage  be  the  loss  of  customers  it  may  be  stated 
as  follows ;]  "  and  also  by  means  of  the  premises  divers  persons,  to  wit, 
A.  B.  and  Co.  and  C.  D.  and  E.  P.  who,  respectirelj,  before  the  times 
of  the  committing  of  the  said  grievances  had  been  and  were  customers  of, 
and  used  and  accustomed  to  deal  with  the  said  plaintiff  in  the  way  of  his 
aforesaid  trade  and  business,  to  the  great  profit  and  advantage  of  the  said 
plaintiff,  have  from  thence  hitherto  wholly  neglected  and  refused,  and  still 
do  neglect  and  refuse  to  continue  as  such  customers,  or  to  deal  with  the 
said  plaintiff:'']  and  also,  by  means  of  the  premises,  the  said  plaintiff 
hath  been  and  is  otherwise  greatly  injured  and  damnified,  to  wit,  at,  &c. 
(venue)  aforesaid.  To  the  damage  of  the  said  plaintiff  of  £ — ,  and  there- 
fore he  brings  his  suit,  &g. 

17.  For  For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  com- 

worda  im-   mitting  of  the  grievances  hereinafter  mentioned,  was,  and  fi-om  thence 

soiveucy*"  l^itherto  hath  been,  and  still  is,  a and  has  always  exercised,  followed, 

to  pUintiff,  and  carried  on,  and  still  doth  exercise,  follow,  and  carry  on,  the  same  trade 
in  the  way  or  business  with  integrity  and  punctuality  of  dealing,  always  well  and 
of  his  trade  ^^^^^^  ^^^  punctually,  paying  and  discharging  his  just  debts,  to  wit,  at, 
<&c.  (ve»2£^).  aforesaid,  and,  until  the  time  of  committing  the  said  griev- 
ances, has  not  ever  been  suspected,  to  be  unable  or  unwilling  to  pay  his 
just  debts.^ — By  means  of  which  said  several  premises  the  said  plaintiff, 
before  the  committing  of  the  grievances  by  the  said  defendant  hereinafter 
mentioned,  not  only  deservedly  obtained  the  good  opinion  of  all  his  neigh- 
bors, and  other  good  and  worthy  subjects  of  this  realm,  but  had  also  there- 
by acquired,  and  was  then  daily  and  honestly  acquiring  great  gains  and 
profits  in  his  said  trade  or  business,  to  the  comfortable  support  of  himself 
and  his  family,  and  th^  great  increase  of  his  riches,  to  wit,  at,  &c.  {venue) 
aforesaid.     [If  any  special  inducement  be  necessary ,  here  state  it.     In  the 
case  Upon  which  this  form  wafframed^  the  inducement  was  as  follows ;] — 
And  whereas  also  the  said  plaintiff,  before  the  committing  of  the  said 
grievances,  had  bought  of  one  R.  M.  a  large  quantity  of  goods  and  chat- 
tels, to  wit,  [one  ton  weight  of  cheese]  at  and  for  a  certain  price  or  sum 
of  money  to  be  paid  by  the  said  plaintiff  to  the  said  R.  M.  at  a  certain 
time  not  elapsed  at  the  time  of  the  committing  of  such  grievances,  to  wit, 
at,  &c.  (venu£)  aforesaid.]     Yet  the  said  defendant  well  knowing  the  pre- 
mises, but  greatly  envying  the  happy  state  and  condition  of  the  said  plain- 
tiff, and  contriving  and  wickedly  and  maliciously  intending  to  injure  the 
said  plaintiff  in  his  aforesaid  good  name,  fame,  and  credit,  and  to  bring 
him  into  great  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his 
neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  and  to  cause 
it  to  be  suspected  and  believed  by  those  neighboi*s  and  subjects,  that  the 
said  plaintiff  was  poor,  and  in  indigent  and  bad  circumstances,  and  incapa- 
ble of  paying  his  just  debts,  and  debts  to  be  by  him  contracted,  and  thereby 
and  otherwise  to  injure  the  said  plaintiff  in  his  aforesaid  trade  and  busi- 
ness, and  otherwise,  [and  to  deprive  him  of  the  benefits  of  his  said  bargain 
with  the  said  R.  M.]  and  to  vex,  harass,  oppress,  impoverish,  and  whol- 
ly ruin  him  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  in  a  certain  dis- 

(0  Obeerve  the  note  to  the  preoedmg  fbrm. 
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coarse  which  the  said  defendant  then  and  there  had  of  and  concerning  the    ,^,^^ 
said  plaintiff,  and  of  and  concerning  him  in  the  way  of  his  aforesaid  trade  au^DSB. 
and  business,  falsely  and  maliciously  spoke  and  published,  in  the  presence 
and  hearing  of  [one  E.  F.  and]  divers  other  persons  of  and  concerning 
the  said  plamtiff,  and  of  and  concerning  him  in  the  way  of  his  aforesaid 
trade  and  business,  the  false,  scandalous,  malicious,  and  defamatory  words 
following ;  that  is  to  say,  &c.  [set  out  the  words  fully,  with  innuendoes,  Gene«a 
and  such  other  counts  as  the  case  may  suggest] — By  means  of  the  commit-  ^^^"^^^s®' 
ting  of  which  said  several  grievances  by  the  said  defendant  as  aforesaid, 
the  said  plaiutiff  hath  been  and  is  not  only  greatly  injured  in  his  afoi*e- 
said  good  name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy, 
and  disgrace,  with  and  amongst  all  his  neighbors  and  other  good  and  wor- 
thy subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  insomuch 
that   divers  of  those  neighbors  and  subjects,  to  whom  the  integrity  and 
good  circumstances  of  the  said  plaintiff  were  unknown,  have,  on  occasion 
of  the  committing  of  the  said  grievances,  from  thence  hitherto  suspected 
and  believed,  and  still  do  suspect  and  believe,  the  said  plaintiff  to  liavo  been 
and  to  be  in  indigent  and  bad  circiunstances,  and  incapable  of  paying  his 
just  debts,  and  to  have  been  insolvent,  and  to  be  likely  to  remain  insol- 
vent, and  have  thereby,  and  on  no  other  account  whatsoever,  refused  to 
deal  or  have  any  transaction  with  the  said  plaintiff  in  his  aforesaid  trade 
or  business  or  otherwise  ;  and  thereby  also  one  E.  P.  who,  before  and  at  Special 
the  time  of  the  committing  of  the  said  gi*eviances,  had  been  used  and  ac-  damage. 
customed  to  deal  with,  and  who  otherwise  would  have  continued  to  have 
dealt  with  the  said  plauitiff  in  the  way  of  his  aforesaid  trade  and  business, 
hatli  from  thence  hitherto  wholly  neglected  and  refused  so  to  do,  and  there- 
by also,  afterwards,  and  before  the  time  appointed  for  tlie  payment  of  the 
said  price  of  the  said  goods  and  chattels,  to  wit,  on,  &c,  aforesaid,  at, 
Ac.  (reiii/e)  aforesaid,  when  the  said  plaintiff,  requested  the  said  B.  M. 
to  deliver  the  said  goods  and  chattels  to  the  said  plaintiff,  he  the  said  R. 
M.   wholly  refused  to  deliver  the  same,  or  any  part  thereof,  to  the  said 
plaintiff^,  unless  the  said  plaintiff  would,  before  such  delivery,  pay  the 
price  thereof ;  and  thereupon  afterwards,  and  before  the  time  appointed 
by  the  said  contract  for  payment  of  the  said  price  of  the  said  goods  and 
chattels,  to  wit,  on,&c.  aforesaid,  at,  &c.(t;ent(6)  aforesaid,  the  said  plain- 
tiff, in  order  to  procure  the  delivery  thereof,  was  forced  and  obliged  to 
paj,  and  did  then  and  there  pay  to  the  said  R.  M.  a  large  sum  of  mo- 
uejj  to  wit,  the  sum  of  £ —  and  the  said  plaintiff,  by  moans  of  the  pre- 
mises, bath  been  and  is  otherwise  greatly  injured  and  damnified,  to  wit, 
at,  &c.  (venue)  aforesaid.    To  the  damage  of  the  said  plaintiff  of  £ — , 
and  therefore  he  brings  his  suit,  &c. 

18.  By  the 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  said  ^hSir* ^ 
defendant's  committing  the  grievances   hereinafter  mentioned  was,  and  rooms  for 
firom  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  certain  words  im- 
rooms,  with  the  appurtenances,  at,  Ac.  {vefute)  and  during  all  that  time  p^^g^t- 
kept  the  same,  for  the  purpose  of  persons  bathing  therein,  for  certain  re-  to  commit 
ware**  to  the  said  plaintiff  in  that  behalf,  to  wit,  at,  &q.  {venue)  aforesaid,  an  un- 
whereby  the  said  plaintiff  had  acquired,  and  was  then  daily  and  honestly  ^^^^ 
acquiring  sundry  great  gaiqs  and  profits,  to  the  comfortable  support  of  spoken  in 
lumself,  and  to  the  great  increase  of  his  riches,  to  wit,  at,  &c.  {venue)  answer  to 

Vol  n.  62 
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^^       aforesaid.     And  whereas  also,  before  and  at  the  time  of  the  committine 
8LAKDEB.    ^^  ^^^  gilevances  hereinafter  mentioned,  one  E.  F.  had  been  and  was,  and 
still  is,  suspected  by  divers  persons,  subjects  of  this  realm,  to  have  been 
a  question   guilty  of  sodomitical  practices.     Yet  the  said  defendant,  well  knowing  the 
£udanf^b    P^®°^^^^s>  ^^^  greatly  envying  the  happy  state  and  condition  of  the  said 
a* third    *^  plaintiff,  and  contriving,  and  wickedly  and  maliciously  intending  to  injure 
person.        the  said  plaintiff  in  his  aforesaid  good  name,  fame,  and  credit,  and  to 
bring  him  into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all 
his  neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  to  whom 
he  was  in  any  wise  known,  and  cause  it  to  be '  suspected  and  believed  by 
those  neighbors  and  subjects,  that  the  said  plaintiff  had  been,  and  was, 
guilty  of  sodomy  and  sodomitical  practices,  and  to  subject  him  to  the  pains 
and  penalties  of  this  kingdom,  made  and  provided  against,  and  inflicted 
on  persons  guilty  thereof,  heretofore,  to  wit,  on,  &c.  at,  &c.  {yen%ie\  in  a 
certain  discourse  which  he  the  said  defendant  then  and  there  had  m  the 
presence  and  hearing  of  one  J.  S.  in  answer  to  a  certain  question  then  and 
there  put  to  him  by  the  said  J.  S.  why  he  the  said  defendant  had  not  re- 
turned to  sleep  at  the  said  plaintiff's  house,  falsely  and  maliciously  spoko 
and  published  of  and  concerning  the  said* plaintiff,  th6  false,  scandalous,  ma- 
licious, and  defamatory  words  following,  that  is  to  say,  &c.  [Here  set  out 
the  slander  with  innuendoes]  ;  with  this,  that  the  said  plaintiff  will  verify 
that  the  said  defendant  thereby  thCn  and  there  meant  to  insinuate,  and 
have  it  understood  by  the  said  J.  S.  that  the  said  plaintiff  had  been  sus- 
pected to  have  been,  and  had  been,  guilty  of  sodomy  and  sodomitical 
practices,  and  so  the  said  J.  S.  then  and  there  understood  the  .said  word, 
Second       to  wit,  at,  &c.  (venue^  aforesaid.     And  afterwards,  to  wit,  on,  <fec.  at,  Ac. 
count         (venue)  aforesaid,  in  a  certain  other  discourse  which  the  said  defendant 
then  and  there  had  with  the  said  J.  S.  in  presence  and  hearing  of  divers 
good  and  worthy  subjects  of  this  realm,  the  said  defendant,  further  con- 
triving and  intending  as  aforesaid,  then  and  there,  in  the  presence  and 
hearing  of  the  said  last-mentioned  subjects,  in  answer  to  a  certain  question 
then  and  there  put  him  by  the  said  J.  S.  that  is  to  say,  why  he  the 
said  defendant  had  not  returned  to  tlie  said  plaintiff,  he  the  said  defendant 
then  and  there,  in  the  presence  and  hearing  of  the  said  J.  S.  then  and 
there  falsely  and  maliciously  spoke  and  published,  of  and  concerning  tJie 
said   plaintiff,  these  other  false,  scandalous,  malicious,  and   defamatory 
words  following,  that  is  to  say; — [here  state  other  words,  and  add  such 
gciicrS?      other  counts  as  muy  be  useful;  state  the  damage  thus :"]  By  means  of  the 
ftnd  ape-    committing  of  which  said  several  grievances  by  the  said  defendant,  the 
cific.  gaid  plaintiff  not  only  had  been  and  is  greatly  injured  in  his  aforesaid 

good  name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy, 
and  disgrace,  with  and  amongst  all  his  neighbors,  and  other  good  and 
worthy  subjects  of  this  realm,  insomuch  that  divers  of  those  ncighlwrs 
and  subjects,  to  whom  the  innocence  and  integrity  of  the  said  plaintiff  in 
the  said  premises  were  unknown,  have,  on  occasion  of  the  speaking  and 
committing  of  the  said  grievances,  from  thence  hitherto  suspected  and  be- 
lieved, and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been 
and  to  be  a  person  guilty  of  sodomitical  practices,  and  have,  on  that  ac- 
count, from  thence  hitherto  shunned  and  avoided  the  company  and  conver- 
sation of  the  said  plaintiff,  and  have  wholly  refused,  and  still  do  refuse  to 
have  any  acquaintance  or  difccourse  with  him,  as  they  were  before  used 
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and  accustomed  to  do,  and  would  have  done  again,  had  not  the  said  griev-  'o* 
ances  been  so  committed  as  aforesaid,  and  also,  by  reason  and  by  means  mjuipou 
of  the  committing  the  said  grievances,  and  on  no  otlier  account  whatsoev- 
er, the  Rev.  Mr.  C.  and 'family,  Mr.  L.,  Mr.  A.,  Mr.  P.,  Ac.  <fec.  and 
divei's  other  persons  who  would  otherwise  have  frequented  and  bathed  in 
and  from  the  said  rooms,  with  the  appurtenances,  of  the  said  plaintiff,  and 
paid  him  certain  reward  in  that  behalf,  have,  on  occasion  of  the  commit- 
ting of  the  said  grievances  by  the  said  defendant,  wholly  declined  and 
neglected  so  to  do  ;  and  the  said  plaintiff  hath  thereby  lost  and  been  de- 
prived of  divers  great  gains  and  profits  which  might  and  would  have  oth- 
erwise arisen  and  accrued  to  him  from  the  said  persons  so  bathing  in  the 
said  rooms,  with  the  appurtenances,  as  aforesaid,  and  the  said  plaintiff  hath 
been,  and  is,  by  reason  of  the.  committing  of  the  said  several  gi-ievanccs, 
otherwise  greatly  injured  and  damnified,  to  wit,  at,  <fec.  (t;e«i/e)  aforesaid. 
To  the  damage  of  the  said  plaintiff  of  £ — ,  and  therefore  he  brings  his 
suit,  <fec. 

For  that  whereas  the  said  plaintiff  now  is  a  good  (u)^  true,  honest,  just,  19-  For 
and  faithful  subject  of  this  realm,  and  as  such  hath  always  behaved  and  ^ti^nable 
conducted  himself,  and  until  the  committing  of  the  several  grievances  by  only  by 
the  said  defendant  as  hereinafter  mentioned,  was  always  reputed,  and  es-  reason  of 
teemed,  and  accepted,  by  and  amongst  all  his  neighbors,  and  other  good  '^^Image 
and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,      (w). 
to  be  a  person  of  good  name,  fame,  and  credit,  to  wit,  at,  &c.  {venve^. 
And  whereas  also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the 
time  of  the  committing  of  the  said  several  grievances  by  the  said  defend- 
ant as  hereinafter  mentioned,  been  suspected  to  have  been  guilty,  of  the 
offences  and  misconduct  as  hereinafter  stated  to  have  been  chai'ged  upon 
and  imputed  to  the  said  plaintiff  by  the  said  defendant.     By  means  of 
which  said  premises  the  said  plaintiff,  before  the  committing  of  the  said 
grievances  by  the  said  defendant  as  hereinafter  mentioned,  had  deserv- 
edly obtained  the  good  opinion  and  credit  of  all  his  neighbors,  and  oth- 
er good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise 
known,  to  wit,  at,  &c.  (venue)  aforesaid.    Yet  the  said  defendant,  well 
knowing  the  premises,  but  greatly  envying  the  happy  state  and  con- 
dition of  the  said  plaintiff,  and  contriving  and  wickedly  and  maliciously 
intending  to  injure  the  said  plaintiff,  and  to  bring  him  into  public  scandal, 
infamy,  and  disgrace,  with  and  amongst  all  his  neighbors  and  other  good 
and  worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be  suspected  and 
believed  by  those  neighbors  and  subjects,. that  the  said  plaintiff  had  been 
and  was  guilty  of  the  offences  and  misconduct  hereinafter  stated  to  have 


(»)  That  this  ayerment  of  general  good 
chaneter  is  unneoessaiy.  see  ante,  820. 

(w)  Though  the  law  wiU  not  permit  the 
inference  of  damage  in  general,  vet  when 
damage  has  aciually  been  sustamed,  the 
party  aggrieTedy  may  sustain  an  action 
inr  the  malicious  pablication  of  any  untruth, 
1  Ley.  68;  1  Sid.  79,  80;  Com.  Dig.  Action  on 
ease  for  Defiimation,  D.  80;  1  Stark,  on 
Sla&der,  2d  ed.  190,  ei  seq.  The  special  dam- 
age safiBcient  to  support  an  action,  must  be  a 
certain,  actual  kes,  (as  of  a  particular  mazw 


riage)  or  the  acquaintanoe  or  fHendshijp  of 
some  specified  person,  1  Rol.  Ab.  86.  2  fi.  & 
P.  284,  3d  edit  872;  1  Taunt  89;  8  T.  R. 
180.  When  the  probable  damage  may  be  suf- 
ficient, as  to  say  to  a  father  of  aa  heir  appa> 
rent,  that  he  is  a  bastard,  &c.  see  1  Rol.  Ab. 
88;  1  Lev.  261;  8  Bla.  Com.  notes  by  Chitty, 
128  c.  The  special  damage  must  be  incident 
to  and  a  natural  consequence  of  the  words 
spoken,  and  not  the  consequence  of  the  ui^ 
lawful  act  of  a  third  person,  8  £a8t,  1;  Ante, 
vol  L  440  to  444. 
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been  charged  upon  and  imputed  to  him  by  the  said  defendant,  and  vex, 
hajTa?s,  oppress,  impovorieli,  and  wholly  ruin  the  said  plaintiff,  heretofore, 
to  wit,  on,  <fec.  [the  day  of  speaking-  the  words  or  about  it]  at,  &c.  (^ve- 
nue) aforcisaid,  in  a  certain  discourse  which  he  the  said  defendant  then 
and  there  had  with  the  said  plaintiff,  of  and  concerning  him  the  said 
plaintiff,  in  the  presence  and  hearing  of  divers  good  and  worthy  subjects 
of  our  lord  the  king,  then  and  there,  in  the  presence  and  hearing  of  the 
said  last-mentioned  subjects,  falsely  and  maliciously  spoke  and  published,  of 
and  concerning  the  said  plaintiff,  the  false,  scandalous,  malicious,  and  do- 
famatory  words  following,  that  is  to  say,  "  he,"  [meaning  the  said  plain- 
tiff] "  is  a  rogue.''  [Here  set  out  the  words,  with  proper  innuendoes,  add 
the  following  general  damage  ;] — By  means  of  the  committing  of  which 
said  several  grievances  by  the  said  defendant  as  aforesaid,  the  said  plain- 
tiff hath  been  and  is  greatly  injured  in  his  said  good  name,  fame,  and 
credit,  and  brought  into  public  scandal,  infamy,  and  disgrace,  with  and 
amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
realm,  insomuch  that  divers  of  those  neighbors  and  subjects,  to  whom  the 
innocence  and  integrity  of  the  said  plaintiff  in  the  premises  were  unknown, 
have,  on  account  of  the  committing  of  the  said  grievances  by  the  said 
defendant  as  aforesaid,  from  thence  hitherto  suspected  and  believed,  and 
still  do  suspect  and  believe  the  said  plaintiff  to  have  been  and  to  be  a 
person  guilty  of  the  offences  and  misconduct  so  as  aforesaid  chained  upon 
and  imputed  to  him  by  the  said  defendant,  and  have,  by  reason  of  the 
committing  of  the  said  grievances  by  the  said  defendant  as  aforesaid,  from 
thence  hitherto  wholly  refused,  and  still  do  refuse,  to  have  any  transaction, 
acquaintance,  or  discourse  with  the  said  plaintiff,  as  they  were  before  used 
and  accustomed  to  have  and  otherwise  would  have  had:  and  also,  by 
means  of  the  premises  \Jiere  state  the  special  damage ;  see  several  staiemenls, 
of  special  damage,  in  the  preceding  forms,  and  another,  infra ;  conclude 
thus :] — And  also,  by  means  of  the  premises,  the  said  plaintiff  hath  been 
and  is  otherwise  greatly  injured  and  damnified,  to  wit,  at,  Ac.  To  the 
damage  of  the  said  plaintiff  of  £ — ,  and  therefore  he  brings  his  suit,  4c. 


bpeciai  By  means  of  which  said  premises  the  said  plaintiff  hath  been  and  is 

^mage  greatly  injured  in  his  credit  and  reputation,  and  brought  into  public  scan- 
tiff*iOTt  '  2^^  infamy,  and  disgrace,  with  and  amongst-all  his  neighbors,  friends  and 
acquaint-  acquaintance,  insomuch  that  divers  of  those  friends  and  neighbors,  and 
ances,  &c  especially  A.  B.,  C.  D.,  E.  F.,  Ac.  [tlie  persons  hereinbefore  in  that  be- 
^'''  half  named,]  have  wholly  refused  to  permit  any  intercourse  or  society 

with  him,  or  to  receive  and  admit  him  into  their  respective  houses  or  com- 
pany, or  to  find  or  provide  for  him,  meat',  drink,  or  any  other  benefit  and 
advantages  in  any  manner  whatsoever,  as  they  before  that  time  had  done, 
and  othei'wise  would  have  continued  to  have  done,  whereby  the  said 
plaintiff  hath  lost  all  those  valuable  benefits  and  advantages,  being  to  him 
theretofore  of  gi*eat  value,  to  wit,  of  the  value  of  £ —  and  hath  been  and 
is  greatly  reduced  and  prejudiced  in  his  fortunes  and  pecuniary  circnm- 
stances,  and  obliged  to  incur  a  much  gi-eater  expense  in  his  necessary 
living  and  supporting  himself,  to  a  large  amount,  to  wit,  to  the  annn^ 
amount  of  £—  than  he  theretofore  had  done,  and  otherwise  would  have 


(O 


iras  held  enffiaait.  see  1  TBant  40l 
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continned  to  do,  and  hath  been  and  is  greatly  impoverished,  and  all      ^^ 
his  friends  have  wholly  withdrawn  their  friendship  and  acquaintance,  to  ■'^^**^ 
wit,  at,  4c.  (venue)  aforesaid.     To  the  damage  of  the  said  plaintiff  of  £ — , 
and  therefore  he  brings  his  suit,  &c. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  com-  20.  For 
mitting  of  the  grievances  by  the  said  defendant  hereinafter  mentioned,  «?«'»^f»'  of 
was  seised  as  of  fee  (y),  of  and  in  the  reversion  of  and  in  certain  land  p^lii^iga 

with  the  appurtenances,  situate,  lying  and  being  in  the  parish  of in  third  per- 

the  county  of immediately  expectant  upon  the  death  of  one  E.  P.  Bonto&u 

who  was  then  seised  of  the  same  premises  in  her  demesne  as  of  freehold,  ii^aacSoa' 
for  the  term  of  her  natural  life,  to  wit,  at,  &c.  (venue).     And  whereas  room, 
the  said  pliuntiff,  before  and  at  the  time  of  the  committing  the  grievances  *°**  ■**?" 
hereinafter  mentioned,  was  desirous  of  selling  his  said  estate  and  interest  tiff *?titie 
by  pablic  auction,  and  for  that  purpose,  he  the  said  plaintiff,  before  and  to  the 
at  the  time  of  the  committing  of  the  said  grievances,  to  wit,  on,  &c.  at,  ®^*®  ^« 
Ac.  (venue)  caused  his  said  estate  and  interest  to  be,  and  the  same  then  to"^u^"* 
and  there  were  put  up  and  exposed  to  sale  by  public  auction,  by  one  G.  there,  (z) 
H.  as  the  auctioneer  and  agent  of  the  said  plaintiff,  in  order  that  the  same  [  *797  ] 
might  be  then  and  there  sold  for  the  said  plaintiff,  yet  the  said  defendant 
well  knowing  the  premises,  but  contriving  and  falsely  and  fraudulently  in- 
tending to  injure  the  said  plaintiff,  and  to  cause  it  to  be  suspected  and  be- 
lieved, that  he  the  said  plaintiff  had  no  title,  estate,  or  interest  of,  in,  or 
to  the  said  land  with  the  appurtenances,  and  to  hinder  and  prevent  the 
said  plaintiff  from  selling  or  disposing  of  his  said  estate  or  interest  in 
the  same,  and  to  cause  and  procure  the  said  plaintiff  to  sustain  and  be 
put  to  divers  great  expenses  attending  the  said  exposure  to  sale,  and  to 
vex,  harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff  here- 
tofore, to  wit,  on,  &c.  aforesaid,  at,  &c.  (venue)  aforesaid,  wrongfully 
and  injuriously,  falsely  and  maliciously,  caused  and  procured  a  certain, 
person,  to  wit,  one  W.  M.  to  attend  and  be  present  at  and  upon  such  ex- 
posure to  sale  of  his  the  said  plaintiff's  estate  and  interest  as  aforesaid, 
and  then  and  there  upon  such  exposure  to  sale,  and  before  the  said  estate 
and  interest  had  been  sold  and  disposed  of,  falsely  and  maliciously  caused 
and  procured  the  said  W.  M.  to  assert  and  represent,  and  the  said  W.  M. 
did  then  and  there  accordingly,  in  the  presence  and  hearing  of  divers 
liege  subjects  of  our  said  lord  the  king,  then  and  there  present  at  and 
upon  such  exposure  to  sale  as  aforesaid,  of  and  concerning  the  said  plain- 
tiff, and  of  and  concerning  the  said  G.  H.  so  being  such  auctioneer  as 
aforesaid,  and  of  and  concerning  the  said  land  with  the  appurtenances, 
and  the  said  plaintiff 's  estate  and  interest  therein,  that,  <fcc.  [here  set  out 
the  words.] — And  whereas  also,  the  said  defendant  afterwards,  to  wit,  on,  ^J^** 


^)  Where  ia  declaration  fbr  slander  of  title. 
It  was  stated  that  plaintifif  had  a  certain  inter- 
hi  the  premises,  and  that  by  an  agreement 
himself  and  the  defendant  (fh>m  whom 
fce  deriT«d  that  interest)  he  had  a  clear  right 
to  dispose  of  the  whole  of  that  interest,  but 
onljr  a  doabtfol  right  to  dispose  of  any  portion 
mf  it;  and  the  plaintiff  averred,  that  he  had 
iii>  Ait  said  interest  to  auction,  and  that 
Lt  pnblished  a  libel  of  and  concerning 


his  right  to  sell  the  said  interest,  the  evidenoe 
being,  that  he  offered  for  sale  a  portion  of  that 
interest  only,  it  vraa  held  a  fatal  variance,  2  B. 
&  B.  486;  8  Dow  &  Ry.  728,  S.  C 

(*)  See  other  forms  and  law,  8  Wentw.  297; 
8  Taunt  246;  1  M.  &  S.  804,  689;  4  Burr. 
2421;  1  Rep.  177,  b.;  Vin.  Ab.  Sland.  of 
Title,  pL  16;  1  Stark,  on  Slander,  2d  edit 
192,  3. 
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21.  For 
eaying  to 
a  person 
who  was 
about  to 
hire  plain- 
tiff's ship 
tiiat  she 
was  brok- 
en, and 
uutit  to 
proceeJ 
whereby 
he  refused 
to  hire  the 
ship  (a)« 


&c.  aforesaid,  at,  &c.  {venue's  aforesaid,  further  intending  and  contriving 
as  aforesaid,  then  and  there  falsely  and  maliciously  caused  and  procured 
a  certain  person  to  wit,  the  said  W.  M.  to  attend  and  be  present  at  and 
upon  the  said  exposure  to  sale  of  the  said  plaintifif  's  estate  and  interest, 
and  then  and*  there,  at  and  upon  such  exposure  to  sale,  and  before  the 
said  estate  and  interest  had  been  sold  or  disposed  of,  falsely  and  mali- 
ciously caused  and  procured  the  said  W.  M.  to  assert  and  represent,  and 
the  said  W.  M.  did  then  and  there  represent,  and  assert  in  the  presence 
and  hearing  of  divers  other  subjects  of  our  said  lord  the  king,  then  and 
there  present,  at  and  upon  such  exposure  to  sale  as  aforesaid,  of  and  con- 
cerning the  said  plaintiflF  and  the  said  G.  H.  and  of  and  concerning  the 
said  land,  and  the  estate  and  interest  of  the  said  plaintiff  therein,  that, 
&c.  \_stating'  the  words,  with  the  appropriate  innuendoes.'] — By  means  of 
the  committing  of  which  said  several  grievances  by  the  said  defendant  as 
aforesaid,  divers  of  the  said  liege  subjects  of  our  said  lord  the  king,  who 
were  so  present  at  and  upon  the  said  exposure  to  sale  as  aforesaid,  and 
who  were  then  and  there  about  to  be  and  become  purchasers  of  the  said 
estate  and  interest  of  the  said  plaintiff,  and  who  might,  and  would  other- 
wise have  bid  for  and  purchased  the  same,  and  especially  I.  K.  who  was 
then  and  there  about  to  bid  for  and  who  would  otherwise  have  purchased 
the  same,  were  then  and  there  deterred  and  prevented  from  bidding  for, 
and  becoming  the  purchaser  of  the  said  estate  and  interest  of  the  said 
plaintiff,  find  then  and  there,  and  from  thence  hitherto  have  respectively 
wholly  declined  to  purchase  the  same,  and  thereby  the  said  plaintiff  was 
then  and  there  hindered  and  prevented  from  selling  and  disposing  of  his 
said  estate  and  interest,  and  hath  thereby  not  only  lost  and  been  deprived 
of  all  the  advantages  and  emoluments  which  he  might  and  would  have  de- 
rived and  acquired  from  the  sale  thereof,  but  hath  been  forced  and  oblig- 
ed to  pay,  lay  out,  and  expend  divers  large  sums  of  money,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  in  and  about 
the  said  exposure  to  sale,  and  expenses  incidental  thereto,  to  wit,  at,  &c. 
{venue)  aforesaid. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  said 
defendant's  committing  the  grievance  hereinafter  mentioned,  at,  &c.  {ve- 
nue)  was  possessed,  as  of  his  own  property,  of  a  certain  ship  or  vessel  call- 
ed, &c.  and  which  said  ship  or  vessel  one  P.  B.  before  and  at  the  time 
of  the  committing  the  grievances  hereinafter  mentioned,  was  about  to  hire, 
and  would,  had  not  such  grievances  been  committed,  have  hired  of  the 
said  plaintiff  to  go  and  proceed  on  a  certain  voyage  for  certain  freight 
and  reward  to  be  therefore  paid  to  the  said  plaintiff,  nevertheless  the  said 
defendant,  well  knowing  the  premises,  but  contriving,  and  wrongfully  and 
maliciously  intending  to  injure  the  said  plaintiff,  and  to  induce  the  said  P. 
B.  not  to  hire  the  said  ship  or  vessel  as  aforesaid,  and  thereby  to  deprive 
the  said  plaintiff  of  all  the  profits,  emoluments,  rewards,  and  advantages 
he  would  have  derived  and  acquired  from  the  said  ship  or  vessel  being 
hired  as  aforesaid,  heretofore,  to  wit,  on,  &c.  at,  &c.  {venue)  in  a  certaia 
discourse  which  the  said  defendant  then  and  there  had  with  the  said   P, 
B.  of  and  concerning  the  said  ship  or  vessel,  in  the  presence  and  hearing 


(a)  See  the  last  Ibrm  and  notes. 
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of  tlie  said  P.  B.  falsely  and  maliciously  spoke  and  published,  of  and 
concerning  the  said  ship  or  vessel,  the    false,  scandalous,  and  malicious 
words  following,  that  is  to  say,  &c.  thereby  tlien  and  there  meaning  that 
the  keel  and  floors  of  the  said  ship  or  vessel  were  broken  at  the  time  when 
h  the  said  defendant  had  seen  the  same,  whereas  in  truth  and  in  fact,  at 
no  time  when  ho  .the  said  defendant  saw  the  said  ship  or  vessel,  nor  when 
he  spoke  and  published  the  said  slander  as  aforesaid,  her  keel  was  in  any 
place  hove  up  eighteen  inches  in  a  straight  line,  nor  the  splice  or  scaff  of 
the  said  keelson  as  aforesaid,  nor  was  the  said  sliip  or  vessel  in  any  man- 
ner so  imperfect  as  the  said  defendant  so  asserted  and  alleged  as  aforesaid. 
By  means  of  the  speaking  and  publishing  of  which  said  several  false,  scan- 
dalous, and  malicious  words  as  aforesaid,  the  said  defendant  giving  credit 
to,  and  believing  that  the  said  representations  and  assertions  were  true, 
afterwards,  to  wit,  &c.  aforesaid,  at,  <fec.  {venue)  aforesaid,  wholly  refused 
to  hire  the  said  ship  or  vessel  as  aforesaid,  and  thereby  the  said  plaintiff 
lost  and  was  deprived  of  all  the  profits,  emoluments,  rewards,  and  advan- 
tages ho  would  have  derived,  of  and  from  the  said  ship  or  vessel  having 
been  so  hired  as  aforesaid ;  and  the  said  plaintiff  hath  been  also,  by 
means  of  the  speaking  and  publishing  the  said  several  words  as  aforesaid 
otherwise  greatly  injured  and  damnified,  to  wit,  at,  &;c.  {ventie)  aforesaid. 

[Proceed  as  usual,  as  in  the  above  form,  to  the  stat-emefU  of  the  colloqui-  22.  For 
nm  inclusive,  and  then  proceed  thus ;] — In  an  ironical  manner  falsely  and  ^^J'^^^.u 
maliciously  spoke  and  published  of  and  concerning  the  said  plaintiff,  the  ^ords  are 
ironical,  false,  scandalous,  malicious,  and  defamatory  words  following,  that  spoken 
is  to  say,  he  (meaning  the  said  plaintiff)  is  no  thief,   (thereby  then  and  J^^'*»<^«^^y 
there  meaning  that  the  said  plaintiff  had  been  and  was  a  thief,  and  the 
said  subjects  of  our  said  lord  the  king  then  and  there  understood  that  that 
iras  the  meaning  of  the  said  words.) — \_Conclude  as  in  other  cases, \ 

[Proceed  as  usual,  as  in  other  cases,  until  the  colloquium,  and  instead  23.  For 
of  the  usual  colloquium  and  averment  of  speaking"  the  wordsj  proceed  as  slander, 
follows :] — to  wit,  on,  &c.  at,  &c.  (venue)  in  a  certain  discourse  which  J|^^brcol-^ 
he  the  said  defendant  then  and  there  had  with  the  said  plaintiff,  of  and  lected 
concerning  the  said  plaintiff,  in  the  presence  and  hearing  of  divers  good  from  a 
and  worthy  subjects  of  our  lord  the  now  king,  and  in  answer  to  the  fol-  ^^^ ''^^ 
lowing  question,  then  and  there,  in  the  presence  and  hearing  of  the  said  ,„,g^  ^c) 
last-mentioned  subjects,  put  by  the  said  plaintiff  to  the  said  defendant, 
that  is  to  say,  "  What  do  you  (meaning  the  said  defendant^^nean  to  say  I 
(meaning  himself  the  said  plaintiff)  am  a  sheep-stcaler ;"  then  and  there, 
in  the  presence  and  hearing  of  the  said  last-mentioned  subjects,  falsely 
aod  maliciously  answered,  spoke,  and  published,  to,  and  of  and  concern- 
ing the  said  plaintiff,  these  false,  scandalous,  malicious,  and  defamatory 
words  following,  that  is  to  say,  "  Yes,  you  (meaning  the  said  plaintiff) 
are,"  thereby  then  and  there  meaning  that  the  said  plaintiff  had  been  and 
was  guilty  of  sheep-stealing. — And  afterwards,  to  wit,  on  the  day  and  year  Second 
aforesaid,  at,  &c.  aforesaid,  in  a  certain  other  discourse  which  the  said  de-  ^'^^■ 
fondant  then  and  there  had  with  the  said  plaintiff  of  and  concerning  the 

(i)  If  words  are  spoken  ironicaUy,  there  (c)  It  is  requisite  to  state  the  slander  in  thia 

Bost  be  an  express  averment  that  they  were  so     case,  as  in  the  above  form,  see  8  T.  B.  150;  4 
ipoken,  11  Mod.  86.  B.  &  0.  247. 
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said  plain  tiff)  in  the  presence  and  hearing  of  divers  good  and  worthy  sub- 
jects of  our  lord  the  now  king,  and  in  answer  to  a  certain  question  where- 
by the  said  plaintiff  did  then  and  there,  in  the  presence  and  hearing  of 
the  said  last-mentioned  subjects,  interrogate  and  ask  of  the  said  defendant, 
whether  the  said  defendant  meant  to  say  that  the  said  plaintiff  was  a 
sheep-stealer,  then  and  there,  in  the  presence  and  hearing  of  the  said  last- 
mentioned  subjects,  falsely  and  maliciously  answered,  spoke,  and  publish- 
ed, to,  and  of  and  concerning  the  said  plaintiff,  the  false,  scandalous, 
msdicious,  and  defamatory  words  following,  that  is  to  say,  "  Yes,  you 
(meaning  the  said  plaintiff)  are,"  thereby  then  and  there  meaning  that 
tiie  said  plaintiff  had  been  and  was  guilty  of  sheep-stealing. 


r  *642  1      *[  Gof^^^ncemerU  as  ante,  596.] — For  that  whereas  the  said  defendant 
FOB       contriving,  and  wrongfully,  wickedly,  and  unjustly  intending  to  injure  the 
cEiMiNAL  said  plaintiff  and  to  deprive  him  of  the  comfort,  fellowship,  society,  aid, 
?Anow!    ^^^  assistance  of  E.  F.  the  wife  of  the  said  plaintiff,  and  to  alienate  an<J 
(tt).  destroy  her  affection  for  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  an-.l 

on  divers  other  days  and  times  between  that  day  and  the  day  of  exhibit- 
ing  this  bill,  [or  if  in  C,  P.  or  by  orig'inaljsai/^  "  before  the  commence- 
ment of  this  suit,"]  at,&c.  (^venue^  wrongfully  (e),  wickedly,  and  unjustly 
debauched  and  carnally  knew  the  said  E.  F.  then  and  there,  and  still  be- 
ing the  wife  (/)  of  the  said  plaintiff,  and  thereby  the  affection  of  the  said . 
[  ♦643  ]  B.  P.  for  the  said  plaintiff,  was  tlien  and  there  *alienated  and  destroyed 
and  also,  by  means  of  the  premises,  the  said  plaintiff  hath  thence  hitherto 


{d)  See.  fbrm  in  trespoas,  post,  855,  which 
is  most  usually  adopted.  See  the  points  relat- 
ing to  this  action  in  Selw.  N.  P.  Adultery; 
Bttl.  N.  P.  26;  Bac.  Ab.  Marriage,  £.  2;  8 
B\a.  Com.  189.  May  change  venue,  see  10 
East,  32.  I  have  not  met  with  any  printed 
fbrm  in  which  the  declaration  for  Crim.  Con. 
was  framed  in  can ;  the  injury  has  always  been 
described,  as  committed  with  force,  the  law 
supposing  force  and  constraint,  the  wife  hav- 
ing no  power  to  consent,  8  Bl.  Com.  139;  7 
Mod.  79;  Bao.  Ab.  Marriage,  £.  2;  and  in  2 
New  Bep.  485;  2  M.  &  S.  436,  7,  the  action 
was  considered  as  properly  in  trespass.  The 
action,  however,  is  in  effect  in  cote,  6  East, 
887,  261,  because,  fint^  the  wrong  complained 
of  is  not  immediate,  but  consequential,  the  gist 
of  the  action  not  being  the  supposed  assault  on 
the  wife,  but  the  consequent  corruption  of 
the  body  and  mind  of  the  wife.  6  East,  889; 
Hcondlyt  that  the  plaintiS"  may  declare  with  a 
qvuHl  cum,  which  is  improper  in  trespass; 
thirdly,  that  the  injury  may  be  stated  to  have 
been  committed  ''  on  diven  days  and  times, 
&c*'  which  is  improper  in  trespass  for  an  as- 
lault,  6  East,  891,  895;  fourthly,  that  the 
plea  of  the  Statute  of  Limitations,  is  not  guilty 
within  six  years.  2  Burr.  768;  6  East,  887, 
and  not  as  in  trespnas  for  an  assault,  within 


four  years.  2  Salk.  420.  And  la^ly,  that  the 
plaintiff  is  entitled  to  Ml  costs,  though  h« 
should  not  recover  40*.  damages.  3  Wlls.  310; 
1  Salk.  20G;  2  Ld.  Riym.  831.  When  it  may 
be  doubtful  whether  the  criminal  conversatioii 
can  be  proved,  and  the  defendant  has  been 
guilty  of  enticing  away,  or  harboring  the  wife, 
it  may  be  advis.ible  to  add  counts  for  such  in- 
juries, and  which  may  be  framed  as  in  the 
form  in  WHles,  578,  9,  80;  and  it  may  be  ed. 
visable  in  that  case  to  frame  the  count  as  in  the 
form,  post,  645. 

(e)  In  an  action  for  debauching  a  wife  or 
servant,  it  is  not  necessary  to  allege,  or  prove, 
that  the  defendant  knew  that  the  female  waa 
the  wifb  or  servant  of  the  plaintiff,  thou|rii  in 
an  action  for  seducing  away  or  harboring  a 
wife  or  servant,  such  allegation  and  evidenee 
are  necessary.  Peuke,  C.  N.  P.  66;  Peeke't 
Uw  of  Ev.  184;  WiUca,  577. 

(/)  In  an  action  for  Crim.  Con.  the  ^atn- 
tiff  must  prove  an  actual  marriage.  4  Boir. 
2057.  Peake's  Uw  of  Evid.  800.  PhiL  oa 
Evid.  7th  edit  206;  Selw.  N.  P.  14,  16;  bat 
in  an  action  of  trespass  by  husband  and 
wife,  far  the  battery  of  the  wife,  it  is  eaJft 
cient  to  prove  reputation  of  marriagew  Strm. 
480. 
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wholly  lost  and  been  deprived  of  the  comfort,  fellowship,  society,  aid,  and       '<» 
assistance  of  the  said  E.  P.  his  said  wife,  in  his  domestic  aflFairs,  which  c^^Svmj^ 
the  said  plaintiff  during  all  that  time  ought  to  have  had,  aiid  otherwise      now. 
might  and  would  have  had,  to  wit,  at,  &c.  {venue)   aforesaid.     To  the 
damage  of  the  said  plaintiiff  of  £ — ,  and  therefore  he  brings  his  suit^  &c. 


I* Commencement  as  ante^  596.] — ^Por  that  whereas  the  said  defendant, 
contriving,  and  wrongfully  and  unjustly  intending  to  injure  the  said 
plaintiff,  and  to  deprive  him  of  the  service  and  assistance  of  E.  F.  the 
daughter  and  servant  of  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  and 
on  divers  other  days  and  times  between  that  day  and  the  day  of  exhibit- 
ing this  bill,  [or,  if  in  C.  P.  bj/  original^  say  "  before  the  commence- 
ment of  this  suit,"]  at,  Ac.  (^venue)  debauched  and  carnally  knew  the 
said  E.  P.  then  and  there,  and  from  thence,  for  a  long  sfiace  of  time,  to 
wit,  hitherto,  being  the  [daughter  and]  servant  (A)  of  the  said  plaintiff, 
vhereby  the  said  E.  P.  became  pregnant  and  sick  with  child,  and  so  re- 
mained and  continued  for  a  long  space  of  time,  to  wit,  for  the  space  of 
nine  months  then  next  following,  at  the  expiration  whereof^  to  wit  on, 
Ac.  at,  &c.  {venue's  aforesaid,  she  the  said  E.  P.  was  delivered  of  the 
child  with  which  sne  was  so  pregnant  as  aforesaid.  By  means  of  which 
sud  several  premises,  she  the  said  E.  P.  for  a  long  space  of  time,  to  wit, 
from  the  day  and  year  first  above  mentioned,  hitherto,  became  and  was 


FOK  DE- 
BAUCHING 

DAUGH- 
TSBS,  &C. 

For  de- 
bauching a 
daughter 
aud  ser- 
vant {g). 

[  *644  ] 


is)  As  to  actions  by  a  parent  or  master,  in 
tkat  character,  See  Boc.  Ab.  Master,  and  Ser- 
tut,  0.;  Pake's  Uw  of  £t.  883;  2  New  R. 
476;  1  PhlL  £vid.  7th  edit  215.  This  action 
&•  fiv  debauching  an  adopted  daughter,  11 
But,  28.  For  the  battery  of  a  servant  it  is 
ckar, that  trcBpass  ut  et  armU  is  proper,  though 
the  iiijmy  to  the  master  is  not  immediate,  but 
eooaequential,  ante,  642,  n.  a.;  6  East,  8U0. 
Apnent  in  that  character  merely,  cannot  sup- 
port ftB  action  for  debauching  or  beating  his 
dioghter,  which  is  only  sustainable  in  respect 
of  the  supposed  loss  of  service,  some  slight  ev- 
idence of  which  must  in  general  be  adduced. 
5Eut,  45;  5  T.  R.  860;  2  T.  R.  1C8;  Peake's 
G.N.P.  55,  233;  Sir  T.  Raym.  250;  9  Rep. 
113  a.  Holt,  C.  N.  P.  451 ;  See  2  Star.  493. 
Tke  declaration  may  be  vi  et  armU,  8  Wils. 
18;  aod  in  2  New  Rep.  476^  the  court  said, 
tkt  ton  of  action  is  proper,  but  \i  may  be 
framed  in  case  when  the  action  is  merely  for 
tbe  Mduction  and  loss  of  service.  2  T.  R.  1 67 ; 
6  £tft,  5879  ^^^  where  the  offence  is  accompa* 
lad  with  an  illegal  entry  into  the  iather^s 
Vnse,  be  may  declare  in  trespass  for  theentry» 
•nd  allege  the  seduction  and  loss  of  service  as 
oonnqaential.  2  T.  R  167;  2  N.  R.  476;  2 
v.  &  &  488,  where  see  a  £>rm  in  iretpatt, 
poet,  855.  The  daughter  is  a  good  witness,  2 
m.  lO&l,  though  she  need  nut  be  called  as  a 
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witness  for  plaintiff,  Holt,  C  N.  P.  451.  The 
not  calling  her,  however,  renders  the  plaintiff's 
case  open  to  observation.  The  daughter  can- 
not be  cross-examined  txs  (o  illicit  interoonrse 
with  othct  men,  and  evidence  of  a  promise  of 
marriage  is  not  admissible,  and  the  plaintiff 
cannot  call  witnesses  to  the  girPs  good  charac- 
ter, unless  the  defendant  has  by  evidence  at- 
tacked it  8  Campb.  519;  1  Campb.  468. 
£vidence  of  mental  pain  is  admissible,  8  Esp. 
110;  and  the  state  and  situation  of  the  fiunily, 
may  be  proved  in  aggravation  of  damages,  id. 
— It  may  also  be  proved  in  aggravation  of 
damages  that  the  defendant  professed  to  visit 
the  family,  and  was  received  as  the  suitor  of 
the  daughter,  5  Price,  641.  Expenses  aotnaV- 
ly  incurred  such  as  physician's  fee,)  and 
paid,  may  be  proved  and  recovered,  1  Stark. 
G.  N.  P.  287.  The  defendant  may,  in  mitiga- 
tion of  damages,  adduce  any  evidence  of  the 
improper,  negligent,  and  imprudent  conduct 
of  the  plaintiff  himself;  and  where  he  knew 
that  the  defendant  was  a  manied  man,  and  al- 
lowed his  visits  in  the  probability  of  a  divorc«» 
Lord  Kenyon  held  the  aotwn  coukl  not  be  sap- 
ported,  Peake^s  Rep.  240. 

(A)  It  is  not  necessary  to  allege,  or  prvre, 
that  the  defendant  knew  tkat  the  female  was 
the  daughter  or  servant  of  the  plaintiff,  ania, 
648,  note. 
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FOE  DB-  unable  to  do  or  perform  the  necessary  affairs  and  business  of  the  said 
nAucuiNQ  plaintiff,  so  being  her  [father  and]  master  as  aforesaid,  and  thereby  the 
iTBEs,  &c.  said  plaintiff,  during  all  that  time,  lost  and  was  deprived  of  the  service  of 
his  said  [daughter  and]  servant,  to  wit,  at,  Ac.  (venue')  aforesaid  ;  and 
alsoy  by  means  of  the  said  several  premises,  the  said  plaintiff  was  forced 
and  obliged  to,  and  did  necessarily  pay,  lay  out,  and  expend  divers  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  £—  in  and  about  the  nursing  and  taking  care  of  the  said  E.  F. 
his  said  [daughter  and]  servant,  in  and  about  the  delivery  of  the  said 
child,  to  wit,  at,  &c.  {vemte)  aforesaid.  To  the  damage,  4c. — [  Conclu- 
$ian  as  ante^  59G.] 

[If  the  female  were  not  the  daughter  of  the  plaintiff,  omil  the  words 
**  Daughter'*^  and  "  Father^'  throughout :  oTj  in  cases  where  the  legitimacy 
may  be  questionable,  a  count,  omitting  those  words  which  are  not  neces- 
sary (see  ante,  643,  note. — Peake,  C,  N,  P.  55.)  should  be  added,'] 

[  ♦645  ]      ^[Commencement  as  ante,  596.] — ^Por  that  whereas,  before  and  at  the 
FOE  KSTic-  ^jiQg  Qf  ^1j^  committing  of  the  several  grievances,  by  the  said  defendant  as 

IMG  AW  AT  » 

APPBEN.   hereinafter  mentioned,  one  E.  P.  was,  and  from  thence  hitherto  hath  been, 
TICKS,     and  still  is,  the  servant  (or  "  apprentice  ")  of  the  said  plaintiff,  in  his  trade 

By  a  inaa-  ^j.  business  of  a ,  which  the  said  plaintiff  then  exercised  and  carried 

ticing         o^>  ^^^  still  doth  exercise  and  carry  on,  to  wit,  at,  Ac.  (venue)  ;  yet  the 
away  his     said  defendant  well  knowing  the  premises  (k),  but  contriving,  and  wrong- 
servant  or  fully  Qj^^  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said 
.U^To"      plaiiitiff  in  his  aforesaid  trade  and  business,  and  to  deprive  him  of  the 
service  of  the  said  E.  F.  as  such  servant  (or,  "  apprentice  ")  as  aforesaid, 
and  of  the  profits,  benefits,  and  advantages,  which  might,  and  would 
otherwise  have  arisen  and  accrued  to  him  from  such  service  whilst  the 
[  *646  ]  said  E.  F.  *was  such  servant  (or  "  apprentice")  of  the  said  plaintiff  as 
aforesaid,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  unlawfully,  wrongfully, 
and  unjustly  enticed,  persuaded,  and  procured  the  said  £.  F.  so  then 


(t)  See  form,  Lil.  Ent.  72.  As  to  this  ac- 
tion iu  general,  see  Bac.  Ab.  Master  and  Ser- 
Tant,  O.;  8  Bla.  Com.  132;  Cowp.  54;  2  H. 
Bl.  511;  2  Esp.  Rep.  734;  6  Mod.  1S8;  1 
Bum,  J.  26th  ed.  175.  Case  is  the  usual  and 
proper  form  of  action,  for  the  reasons  stated, 
ante,  G42,  note.  1  Salk.  880;  Ld.  Raym.  1116. 
Cowp.  54;  2  Saund.  169.  As  to  when  plaintiff 
may  wairc  the  tort,  and  sue  in  assumpsit  for 
money  had  and  received,  see  Skin.  579;  1 
Taunts  112;  3  M.  &  S.  191;  1  Bum,  J.  26th 
edit  174;  Ante,  vol.  i.  113.  The  defendant 
cannot  avail  himself  of  any  objection  to  the 
indenture  of  apprenticeship,  or  contract  of  hir- 
ing, 2  Hen.  Bla.  511;  7  T.  R.  810,  811,  814; 
1  Anstr.  256  An  apprenticeship  de  facto 
would  always  suffice  as  against  a  wrong-4oer, 
though  there  were  no  legal  apprenticeship,  6 
Mod.  69;  1  Salk.  68.  It  was  indeed  held  in 
4  Taunt  876,  that  no  action  can  be  maintained 
ibr  harboring  an  apprentice  as  such,  if  the 
master  to  whom  he  was  bound  was  then  not  a 
housekeeper,  and  of  the  age  of  twenty-four 


years.  It  should  be  obserred,  howcTer,  that 
this  decision  was  before  the  passing  of  the  54 
Geo.  8.  c.  96.  Sometimes,  by  way  of  induce- 
ment, the  indentures  of  apprentio^ip,  or  con- 
tract of  hiring,  are  stated  at  length ;  but  this 
appears  unnecessary  and  injudicious,  see  the 
precedents,  2  Saund.  169;  8  Wentw.  Index, 
81.  It  is  necessary  to  allege  and  prove,  thai 
the  defendant  knew  that  the  third  person  was 
the  apprentice,  or  servant,  of  the  plaintli^ 
Peake,  C.  N.  P.  55;  Peake*s  Lawot  EvkL  884: 
8  Bla.  Com.  142;  Willes,  582;  but  it  is  not 
necessary  to  state  what  means  of  entioement 
the  defendant  adopted,  Willes,  577.  The  dam- 
age per  qttod  tervUium  amisit  must  be  aHeged 
and  proved,  5  East,  39;  Burr.  1352;  3  Bb. 
Com.  142.  In  this  action  the  measure  of  dam- 
ages is  not  to  be  asoertained  at  the  actatl  hM 
plaintiff  sustained  at  the  time,  but  for  the  'in 
jury  done,  by  causing  the  servant,  &c.  to  leave 
plaintiff's  employment,  4  Moore,  12. 
{k)  Vbaa  is  neoessaiy,  see  n.  (t),  sapra. 
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being  the  servant  (or,  "  apprentice  "  of  the  said  plaintiff  as  aforesaid,  to  *<>*  ^"^ 
depart  from  and  out  of  the  service  of  the  said  plaintiff,  by  means  of  which  "ppJJjJJ 
riid  CDticement,  persuasion,  and  procurement,  and  on  no  other  account     hcbb. 
whatsoever,  the  said  E.  P.  so  being  such  servant  {or  "  apprentice  ")  as 
aforesaid,  then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  at,  <S;c. 
(venue)  aforesaid,  unlawfully,  wrongfully  and  unjustly,  and  without  the 
license  or  consent,  and  against  the  will  of  the  said  plaintiff,  departed 
from  and  out  of  the  service  of  the  said  plaintiff,  and  hath  remained  and  con- 
tinued absent  from  such  service  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  whereby  the  said  plaintiff  hath,  for  and  during  all  that  time,  lost, 
and  been  deprived  of  the  service  of  the  said  E.  P.  in  his  aforesaid  trade 
and  business,  and  of  all  the  profits,  benefits,  and  advantages  which  might 
and  would  otherwise  have  arisen  and  accrued  to  him  from  such  service, 
and  hath  been  and  is  otherwise  greatly  injured  in  his  aforesaid  trade  and 
business,  to  wit,  at,  &c.  {venue)  aforesaid. — And  whereas  also  the  said  Second 

E.  P.  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  h^JSorkig 
aforesaid,  then  and  still  being  the  servant  (or  "apprentice")  of  the  said  (/). 
plaintiff,  unlawfully,  wrongfully,  and  unjustly,  without  the  license  or  con- 
sent, and  against  the  will  of  the  said  plaintiff,  departed  and  went  away 

I  fbm  and  out  of  the  service  of  the  said  plaintiff,  and  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  there  went  and  came  to  the  said  defend- 
ant; yet  the  said  defendant  well  knowing  the  said  E.  P.  to  be  the  ser- 
vant (or  "  apprentice")  of  the  said  plaintiff,  but  contriving,  and  wrong- 
ftlly  and  unjustly  intending  to  injure  the  said  plaintiff,  and  to  deprive 
him  of  the  service  of  the  said  E.  P.  his  said  servant  (or  "apprentice") 
and  of  all  the  profits,  benefits,  and  advantages,  which  might  and  would 
otherwise  have  arisen  and  accrued  to  him  from  such  service,  then  and 
there,  to  wit,  on .  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid, 
unlawfully,  wrongfully,  and  unjustly  received  (m)  the  said  E.  P.  so  then 
being  the  servant  {or  "  apprentice")  of  the  *said  plaintiff  as  aforesaid,  [  *647 
into  the  service  of  the  said  defendant,  and  harbored,  detained,  and  kept 
the  said  E.  P.  in  his  said  service  for  a  long  space  of  time,  to  wit,  from  the 
day  and  year  last  aforesaid  hitherto,  whereby  the  said  plaintiff,  for  and 
during  all  that  time,  lost  and  was  deprived  of  the  service  of  the  said  B. 

F.  and  of  all  the  profits,  benefits,  and  advantages,  which  might 'and  would 
otherwise  have  arisen  and  accrued  to  him  from  such  semce,  to"  wit,  at, 
4c.  {venue)  aforesaid. — Add  third  countj  as  svg^ested  in  note,  and  con- 
dude  as  ante,  596. 

FOX  OABB- 
ISSS  DRIY- 

Against 
owners  of 
n  stage- 

Por  that  whereas  the  said  defendants,  before  and  at  the  time  of  com-  ^J^^J^^, 

loitting  the  grievances  hereinafter  mentioned,  were  owners  and  proprietors  loading 

of  a  certain  stage  coach,  for  the  carriage  and  conveyance  of  passengers  and  im- 
properly 

(0  As  to  th^'s  connt,  see  6  T.  K.  221.  862,  and  thoee,  post»  651.    It  is  best  to  declare  ^^^°^ 

(»)  Add  a  third  count,  omitting  this  alio-     in  case  to  avoid  a  plea  in  abatement  for  non-  ^^uorlbv 
gitioD,and  only  state  that  after  notioe  and  r&-     Joinder,  ante,  toL  t  99,  166.    All  the  pro-  ^^^^  cos^h 
qvot  Dot  to  do  w,  defendant  harbored,  &o.  see     prietors  may  be  joined,  though  one  only  was 
•nte,  546,  note.  driving,  4  B.  &  C.  228;  See  further,  ante,  862,  ^^^^^ 

(«)  See  forms  and  notes  in  aasompsit,  ante,     note.  ^^  plain- 

tiff's leg 
broken  (n) 
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TO*       from,  Ac.  to,  &c.  (o)  for  hire  and  reward  to  the  said  defendants  in  thai 
dwving!   I^Ghalf,  to  wife,  at,  &c.  (jvenue^  and  the  said  defendants  being  such  owners 
and  proprietors  of  the  said  coa6h  as  aforesaid,  thereupon  heretofore,  to 
wit,  on,  &c.  to  wit,  at,  4c.   (^venue)  the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  defendants,  became  and  was  an  [outside] 
passenger  upon  [or  in]  the  said  coach,  to  be  safely  and  securely  carried 
and  conveyed  thereby  on  a  certain  journey,  to  wit,  from,  &c.  aforesaid, 
to,  &c,  aforesaid,  for  a  certain  fare  and  reward  to  the  said  defendants  in 
that  behalf,  and  the  said  defendants  then  and  there  received  the  said  plain- 
tiff as  such  outside  passenger  as  aforesaid,  and  thereupon  it  then  and  there 
became  and  was  the  duty  of  the  said  defendants  to  use  due  and  proper 
care  that  tiic  said  plaintiff  should  be  safely  and  securely  (p)  carried  and 
conveyed  by  and  upon  the  said  stage  coach  on  the  said  journey,  from, 
&c.  aforesaid,  to,  &c,  aforesaid ;  yet  the  said  defendants  not  regarding 
their  duty  in  that  behalf,  did.  not  use  due  and  proper  care  that  the  said 
plaintiff  should  be  safely  and  securely  carried  and  conveyed  by  and  upon 
the  said  stage  coach  on  the  said  journey,  from,  £c,  aforesaid,  to,  Ac. 
I  ♦648  ]  aforesaid,  but  wholly  neglected  *so  to  do,  and  suffered  and  permitted  one  of 
tho  wlieels  of  the  said  coach  to  be  so  insufficiently  secured,  that  the  same 
then  and  there  came  off,  and  also  suffered  and  permitted  the  said  coach 
to  be  tlien  and  tlioro  so  greatly  overloaded,  that  by  reason  thereof,  after- 
wards, and  whilst  the  said  coach  was  proceeding  with  the  said  plaintiff 
thereon,  in  and  along  the  king's  highway,  on  the  said  journey  from,  Ac 
aforesaid,  and  before  the  arrival  thereof  at,  Ac.  afoi*esaid,  to  wit,  on  the 
day  and  year  aforesaid,  at,  Ac.  {venue)  afoi^said,  the  said  coach  then 
and  there  became,  and  was  overturned,  and  by  means  whereof  one  of  the 
legs  of  the  said  plaintiff  became  and  was  fractured  and  broken,  and  the 
said  plaintiff  was  otherwise  greatly  bruised,  wounded,  and  injured :  and 
also  by  means  of  the  premises  tlie  said  plaintiff  became  and  was  sick, 
sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a  long  space 
of  time,  to  wit,  hitherto  during  all  which  said  time  the  said  plaintiff  suf 
fered  and  underwent  great  pain,  and  was  hindered  and  prevented  from 
transacting  and  attending  to  his  necessary  and  lawful  affairs  by  him  during 
all  that  time  to  be  performed  and  transacted,  and  lost  and  was  deprived 
of  divers  great  gains,  profits,  and  advantages,  which  ho  might  and  other- 
wise would  have  derived  and  acquired,  and  thereby  also  the  said  plaintiff 
was  forced  and  obliged  to  and  did  then  and  there  pay,  lay  out,  and  ex- 
pend, divers  large  sums  of  money,  amounting  in  the  whole  to  the  sum  of 
£ —  in  and  about  the  endeavoring  to  be  cured  of  the  said  fractures,  bruises, 
and  injuries,  so  received  as  aforesaid ;  and  also  thereby  the  said  plain- 
tiff was  hindered  and  prevented  from  continuing  his  said  journey,  and  was 

kept  and  detained  at  a  certain  inn  (^),  to  wit,  at in  the  county  of 

a  long  time,  to  wit,  for  the  space  of- weeks,  and  during  thai 

time  there  incurred  great  expenses,  in  the  whole  amounting  to  a  large  sum 

of  money,  to  wit,  the  sum  of  £ —  in  and  about  his  necessary  suj^port  and 

maintenances,  to  wit,  at,  Ac.  {venue)  aforesaid. — And  whereas  also  hero- 

^"J^       toforo,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  Ac.  {venue)  aforo- 

(o)  The  placet  from  which  pUintiff  went         (p)  See  1  C.  ft  P.  686. 
and  was  to  go.     As  to  what  a  Tarianoc,  see         (q)  AU  these  aTermenta  should  oomtpoad 

ante,  867,  note.    If  any  doubt  exist,  it  would  with  the  &ct8. 
be  better  to  omit  the  Urmini  altogetiier. 
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said,  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de-  ^^  ^^■- 
fendants  became  and  was  a  passenger  by  a  certain  other  coach,  to  be  safe-  "^ijjq^^^' 
Ij  and  securely  carried  and  conveyed  thereby  on  a  certain  journey,  to  wit, 
from,  Ac.  aforesaid,  to,  &c.  aforesaid,  for  a  certain  reward  to  the  said  de- 
fendants in  that  l)ehalf,  *and  thereupon  it  then  and  there  became  and  was  [  *649  1 
the  duty  of  the  said  defendants,  to  use  due  and  proper  care  that  the  said 
plaintiff  should  be  safely  and  securely  carried  and  conreyed  by  tlie  said 
last-mentioned  coach  on  the  said  journey  from,  Ac.  aforesaid,  to,  Ac.  afore- 
said ;  yet  the  said  defendants,  not  regarding  their  duty  in  this  behalf,  did 
not  use  due  and  proper  care  that  the  said  plaintiff  should  be  safely  and 
securely  carrried  and  conveyed  by  the  said  last-mentioned  coach  on  the  said 
joomey  from,  Ac.  aforesaid,  to,  Ac.  aforesaid,  but  wholly  neglected  so  to 
do;  and  by  reason  thereof,  afterwards,  and  whilst  the  said  last-mentioned 
coach  was  proceeding  with  the  said  plaintiff  as  a  passenger  thereby,  in 
and  along  the  king's  highway,  on  the  said  journey  from,  Ac.  aforesaid, 
and  before  the  arrival  thereof,  at,  Ac.  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at,  Ac.  {venae)  aforesaid,  the  said  last-mentioned  coach 
vas  overturned,  and  by  means  whereof  one  of  the  legs  of  the  said  plain- 
tiff then  and  there  became  and  was  fractured  and  broken,  and  the  said 
plaintiff*  was  then  and  there  othei-wise  greatly  bruised,  wounded,  and  in- 
jured, and  also,  by  means  of  the  premises,  the  said  plaintiff  became  and 
was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for 
a  long  space  of  time,  to  wit,  hitherto,  during  all  which  time  the  said  plain- 
tiff suffered  and  underwent  great  pain,  and  was  hindered  and  prevenitd 
from  transacting  and  attending  to  his  necessary  and  lawful  affairs  and 
business  by  him,  during  all  that  time,  to  be  performed  and  transacted,  ahd 
lost  and  was  deprived  of  divers  great  gains,  profits,  and  ad^-antages,  which 
he  might  and  otherwise  would  have  derived  and  acquired  from  the  same, 
and  thereby  also  the  said  plaintiff  was  forced  and  obliged  to,  and  did 
then  and  there  pay,  lay  out,  and  expend  divers  other  large  sums  of  mo- 
ney, amounting  in  the  whole  to  the  sum  of  £ —  in  and  about  the  endea- 
Toring  to  be  curcd  of  the  said  last-mentioned  bruises,  fractures,  and  inju- 
ries, so  received  as  last  aforesaid ;  and  also  thereby  the  said  plaintiff  was 
iiindercd  and  prevented  from  continuing  the  said  journey,  and  was  kept 

and  detained  [at  a  certain  inn,]  to  wit,  at in  the  county  of a 

feng  time,  to  wit,  for  the  space  of  ■  weeks,  and  during  that  time  there 
incurred  great  expense,  in  the  whole  amounting  to  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  £ —  in  and  about  his  necessary  support  and  main- 
tcnance,  to  wit,  at,  Ac.  {venue)  aforesaid.  And  whereas  also  .the  said  ^^^^ 
defendants,  before  the  committing  ♦of  the  grievances  hereinafter  next  [  ♦660  J 
mentioned,  were  the  owners  and  proprietors  of  a  certain  other  stage  coach 
by  them  the  said  defendants  used  and  employed  for  the  carriage  and  con 
▼eyance  of  passengers,  at  and  for  certain  hire  and  reward  to  them  in  that 
behalf,  to  wit,  at,  Ac.  {venue),  and  the  said  defendants  being  such  own- 
ers and  proprietors  of  the  said  last-mentioned  coach  as  aforesaid,  the  said 
plaintiff  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  Ac. 
{venue)  aforesaid,  at  the  special  instance  and  request  of  the  said  defend- 
ants, became  and  was  a  passenger  by  the  said  last-mentioned  coach,  to  be 
safely  and  securely  carried  and  conveyed  thereby  on  a  certain  journey,  to 
wit,  firom,  Ac.  aforesaid,  to,  Ac.  aforesaid,  for  certain  hire  and  reward  to 
the  said  defendants,  in  that  behalf;  and  although  the  said  plaintiff  was 
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LEW  DMv^  ^'^^^  ^^  ^'^^^^  received  by  the  said  defendants  as  such  passenger  by  tho 


wa. 


Second 
count 


Against 
the  pro- 
prietor of 
a  stage- 
coach for 
negligently 
driving, 
whereby 
coach' was 
overturned 
and  plain- 
tiff *8  wife 
BO  much 
hurt,  that 
she,  after 
being  ill  for 
some  time, 
died(r). 


said  last-mentioned  coach  as  aforesaid,  to  be  carried  and  conveyed  thereby 
as  aforesaid,  yet  the  said  defendants  not  regarding  their  duty  in  that  be- 
half, BO  carelessly,  negligently,  unskilfully  and  improperly  loaded,  drove, 
managed,  and  conducted  the  said  last-mentioned  coach,  that  afterwards, 
and  whilst  the  said  last-mentioned  coach  was  proceeding  with  the  said, 
plaintiff",  as  such  passengctf  as  aforesaid,  on  the  taid  journey,  from,  &c. 
aforesaid,  to,  &c.  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  to  wit, 
at,  &c.  (^ventie)  aforesaid,  and  the  said  last-meritioned  coach  was,  by  and 
through  the  carelessness,  negligence,  and  improper  conduct  of  the  i^aid 
defendants,  overturned  and  thro^^Ti  down,  with  the  said  plaintiff  therein 
as  aforesaid ;  by  means   whereof  one   of  the  legs  of  the   said  plaintiff 
became  and  was  fractured,  bruised,  and  broken,  and  the  said  plaintiff  was 
otherwise  greatly  injured,  wounded,  and  cut,  insounich  that  the  said  plain- 
tiff" then  and  there  became  and  was  sick,  sore,  lame,  and  disordered  for 
a  long  space  of  time,  to  wit,  from  thence  hitherto,  during  all  which  time 
the  said  plaintiflF  suffered  and  underwent  great  pain,  and  was  hindered  and 
prevented  from  carrying  on,  transacting,  and  proceeding  in  his  lawful  and 
necessaiy  affairs  and  business  by  him  during  that  time  to  be  performed  and 
transacted,  and  thereby  lost  and  was  deprived  of  divers  great  gains  and 
profits,  which  had  been  atxustomed  to  arise  and  accrue,  and  which  other- 
wise would  have  continued  to  arise  and  accrue  to  the  said  plaintiff  from 
the  transacting  and  carrying  on  of  the  same,  and  also,  by  means  of  the 
premises  last  aforesaid,  the  said  plaintiff  was  forced  and  obliged  to  and 
did  then  and  there  pay,  lay  out,  and  expend,  divers  large  sums  of  money, 
amounting  in  the  whole  to  the  sum  of  «£ —  in  and  about  the  curing  and 
endeavoring  t-o  cure  the  said  last-mentioned  fractures,  bruises,  cuts,  and 
wounds,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add  other  counts  as  the  case 
may  suggest.] 

For  that  whereas,  before  and  at  the  time  of  committing  the  grievances 
by  the  said  defendant,  as  hereinafter  next  mentioned,  the  said  defendant 
was  owner  of  a  certain  stage-coach,  by  him  used  and  employed  in  carry- 
ing passengers  from,  &c.  to,  &c.  (5)  and  divers  other  places,  to  wit,  at, 
Ac.  {vemie)  and  being  such  owner  of  tho  said  stage-coach,  the  said  de- 
fendant, on,  &c.  to  wit,  at,  &c.  {venue)  aforesaid,  received  [into!  his 
said  coach  one  E.  F.  the  wife  of  the  said  plaintiff,  us  a  passenger  [thci*e- 
in]  to  be  carried  and  conveyed  thereby  on  a  journey,  to  wit,  from,  &c. 
aforesaid^  to  &c.  aforesaid,  for  certain  fare  and  reward  to  the  saiti  defend- 
ant in  that  behalf,  and  by  reason  thereof  the  said  defendant  ought  care- 
fully to  have  conveyed,  or  caused  to  be  conveyed,  the  said  E.  F.  by  the 
said  coach,  on  the  said  journey  from,  &c.  aforesaid,  to,  &c.  aforesaid. 
Yet  the  said  defendant,  not  regarding  his  duty  in  this  behalf,  conducted 
himself  so  carelessly,  negligently,  and  unskilfully,  in  this  behalf,  that  by 
and  through  the  carelessness,  negligence,  unskilfulness,  and  default  of 
himself  and  his  servants,  and  for  want  of  due  caie  and  attention  to  his 


(r)  Observe  the  notes  to  the  preceding  form, 
and  form  in  assumpsit,  ante,  856;  and  post, 
651,  in  notes;  where  the  Uability  of  carriers 
win  be  found  discussed.  Damages  in  this  case 
can  only  be  recovered  up  to  the  time  of  the 


death  of  the  plaintiff's  wife.     See    1    Cainpb. 
193. 

(«)  See  as  to  what  a  variance,  ante,  867 
If  any  doubt,  this  averment  as  to  the  termini^ 
had  better  be  omitted. 
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duty  in  that  behalf,  the  said  coach  afterwards,  and  whilst  the  same  was      »<** 
carrying  and  conveying  the  said  E.  P.  on  the  said  journey  as  aforesaid,  DBrmi^ 
and  before  the  arrival  thereof  at,  &c.  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at,  <fec.  (venue)  aforesaid,  was  overset  and  thrown  down, 
by  means  whereof  the  said  E.  P.  then  being  therein,  was  greatly  cut, 
bruised,  and  wounded,  and  divers  bones  of  the  body  of  the  said  E.  P. 
were  then  and  there  broken,  insomuch  that  the  said  E.  F.  thereby  then 
and  there  became  and  was  very  sick,  weak,  and  distempered,  and  re- 
mained and  continued  ^o  weak  and  distempered,  for  a  long  space  of 
time,  to  wit,  from  thence  until  the day  of in  the  year  afore- 
said, to  wit,  &c.  {venue)  during  all  which  time  the  said  plaintiff  lost 
and  was  deprived  of  the  comfort  and  society  of  his  said  wife,  and  also 
her  aid  and  assistance  in  the  management  of  his  domestic  affairs,  which 
he  otherwise  would  have  had  and  enjoyed,  and  was  forced  and  obliged  to 
lay  out  and  expend,  and  actually  lay  out  and  expend,  divers  sums  of 
money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum 
of  j6--  in  and  about  the  attempting  the  cure  of  his  said  wife,  and  the  pro- 
curing necessary  assistance  and  attendance  for  her  during  her  said  sickness, 
weakness,  and  distemper,  which  ensued  in  consequence  of  her  being  so 
overturned  and  wounded  as  aforesaid,  and  which  continued  until  the  said 

day  of in  the  year  aforesaid,  on  which  the  said  last-mentioned 

day  the  said  E.  P.  of  her  said  wounds  died,  to  wit,  at,  Ac.  (venue)  afore- 
said.— [Another  count  may  be  addedy  stating  the  grievances  with  less  par- 
ticularity,'] 

See  the  form  of  declaration,  and  notes,  as  to  the  defendant's  liability  in  Against  the 
snch  cases,  post,  719.  ^^'^^J  °^  * 

^  ^       '  coach  for 

the  neglU 
■     •  gcnce  of 

his  scrrant 

II.  FOR  TORTS  TO  PERSONAL  PROPERTY.        wmf '"* 

against 

Declarations  of  this  nature  are  principally  against  carriers^  innkeepers^  ^!**"Ind*' 
wharfingers^  aUornies,  or  other  agents,  or  bailees— for  deceit  on  the  safe  up^tUng 
of  goods,  SfC.—for  negligence  in  driving  carriages  or  navigating  ships  him,  &o. 
— for  excessive  or  irregular  distress  or  levies^br  rescue  of  goods  dis- 
trained for  rent  or  damage  feasant,  or  prisoners — against  sheriffs  and 
other  officers  for  escapes,  false  returns,  8fC.—for  unduly  exercising  trades 
or  imitating  inventions —  in  trover — or  for  injuries  to  personal  properly 
w  reversion. 

If  is  most  usual  to  declare  %n  assumpsit  against  attomies  and  agents, 
and  see  the  form^  and  notes,  ante,  371,  see  the  printed  forms  in  case, 
post,  655  to  679.-8  Wentw.  Index,  29,  39,  47.-2  Wils.  325.-3  Wils. 
443.-5  Burr.  2061.-2  Bla.  Rep.  906—1  T.  R.  653,  101 ;  but 
against  bailees  of  different  descriptions  it  is  sometimes  advisable  to  declare 
in  case  as  in  the  following  forms.  The  forms  in  assumpsit  against 
bailees  of  different  descriptions,  ante,  338  to  342,  may  easily  be  varied 
inio  case ,  observing  the  form  of  the  following  ^precedent : — See  a  form  in  [  *651  ] 
case  for  the  loss  of  a  diog,  and  in  trover,  1  T.  R.  274 ;  for  negligence  in 
shipping'  a  hogshead,  3  East,  62  ;  and  for  not  according  for  the  produce 
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FOWL  TORTS 
TOPXB* 
80NALTY. 


A.GAIN8T 
CABBIEBS 
BT  LAND. 

Agamat  a 
carrier  by 
land  for 
losing  a 
box  (0 . 


of  a  bill  of  exchange^  6  East^  338. — 1  New  Rep,  43.  These  dedor 
rations  must  show  a  legal  duty^  or  an  express  contract^  founded  on  suf- 
ficient consideration^  12  East  89.  But  care  must  be  observed  thai  no 
count  be  framed  in  substance  in  assumpsit^  ^  B.  Sf  C.  268. — Post^  669  i, 
note  (f). 

[  Commencement  as  ante,  596.] — ^For  that  whereas  the  said  defendant, 
before  and  at  the  time  of  the  delivery  of  the  goods  and  chattels  to  him, 
as  hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  a  common  carrier  (t^)  of  goods  and  chattels  for  hire,  to  wit, 

from  to (w^)>  to  wit,  at,  &c.     And  whereas  also,  the  said 

plaintiff,  whilst  the  said  defendant  was  such  common  carrier  as  afore- 
said, to  wit,  on,  &c.  at,  <fec.  {the  real  place) y  to  wit,  at,  &c.  {the  venue, 
which  is  transitory),  caused  to  be  dollTored  to  the  said  defendant,  and  the 
said  defendant  then  and  there  accepted  and  received  of  and  from  the 
said  plaintiff,  a  certain  [box  (a;),]  containing  divers  goods  and  chattels,  to 
wit,  &o.  [specify  tlie  articles  according  to  Die  exact  description,  or  as  in 
[*652]  trover,  (y)]  of  the  said  plaintiff,  of  great  lvalue,  to  wit,  of  the  value  of 
£ —  to  be  safely  and  securely  carried  and  conveyed  by  the  said  defend- 
ant, from aforesaid  to aforesaid,  and  there,  to  wit,  at,  &c.  (z) 

aforesaid,  safely  and  securely  to  be  delivered  for  (a)  the  said  plaintiff,  for 
certain  reasonable  reward  (h)  to  the  said  defendant  in  tliat  behalf.  Yet 
the  said  defendant,  not  regarding  bis  duty  (c)  as  such  common  carrier  as 
aforesaid,  but  contriving  and  fraudulently  intending,  craftily  and  subtly  to 
deceive,  defraud  and  injure  the  said  plaintiff  in  this  ])chalf,  did  not  nor 
would  safely  or  securely  carry  or  convey  the  said  [box]  and  its  contents 
aforesaid,  from aforesaid,  to aforesaid,  nor  there,  to  wit,  at. 


(0  See  the  old  forms.  Heme,  76;  Bpo.  Rep. 
11 ;  and  see  the  forms  in  assumpsit,  and  the 
notes,  ante,  356  to  865,  which  will,  for  the 
most  part,  be  hero  applicable; — Bac.  Ab.  Car- 
riers; 8  Wentw.  Index,  43,  47,  48.  And  when 
it  might  be  advisable  to  declare  in  case,  instead 
of  assumpsit,  ante,  356,  n.  ante,  toI.  i.  99, 
164;  2  Chit  Rep.  1;  so  as  to  prevent  plea  in 
abatement  of  other  partners  not  joined.  For- 
merly it  was  usual  to  declare  setting  out  the 
custom  of  the  realm,  1  Sid.  245;  Com.  Dig. 
Action  on  the  case  for  negligence,  C.  2.  But 
this  custom  being  the  cominon  law  need  not  be 
stated,  Hob.  18;  1  Wils.  281;  Bac.  Ab.  Car- 
riers, A.  and  see  the  forms,  8  Wil8»  429.  The 
declaration  must  show  a  duty  or  a  contract,  12 
East,  89.  As  to  when  the  carrier*s  exceptions 
in  the  contract  or  notice  should  be  noticed  in 
the  declaration,  ante,  856,  note;  under  this 
ooiint  the  plaintiff  cannot  recover  fbr  u  loss  be- 
fore the  actual  earring  of  the  goods  commenc- 
ed.— 2  Stark.  461 :  he  should  declare  against 
the  defendant  for  not  forwarding  the  parcel, 
&o.  see  form,  post,  654.  If  a  coachman  lose  a 
parcel,  the  master,  and  not  the  coachman, 
should  be  sued,  2  Stark.  82;  1  Price,  828. 

( tc)  As  to  the  necessity  ibr  this,  see  6  Moore, 
158. 

{w)  As  to  what  would  be  a  varianoe,  see 
ante,  357.     If  any  doubt  exist  as  to  t3ie  tefmi' 


f}t,  it  would  seem  better  to  omit  the  aTcrment 
as  to  it 

(«)  Or,  **  parcel,**  according  to  the  fitct 

ly )  It  is  said  that  the  guods  must  be  set  out 
with  the  same  certainty  as  in  trover,'  2  Ventr. 
78;  Com.  Dig.  Action  on  Case  for  Negligence, 
C.  2. 

{z)  In  7  B.  &  C.  801,  where  in  case,  the 
declaration  stated  that  the  plaintiff  delivered  a 
trunk  to  the  defendant,  to  be  put  into  a  ooach 
at  Chester,  in  th»,  county  of  Chester^  to  wit, 
at,  &c.  and  safely  carried  to  Shrewsbury^  and 
that  through  tlie  defendant's  negligence  it  was 
lost;  and  it  appeared  in  evidence  that  the  tnuik 
was  delivered  to  the  defendant  at  tin  ci^  of 
Chester,  which  is  a  county  of  itself,  aeparate 
from  the  county  of  Chester  at  large,  but  with- 
in its  audit :   it  was  held,  that  this  was  not  & 
material  variance,  but  that  the  deolaratio«& 
ai^portod  by  the  evidence,  as  no  evidence 
given  of  the  existence  of  any  other  place  called 
Chester, 

{a)  Or  <f  to**  the  said  plaintiff,  as  the  &Bt 
ira& 

(6)  This  suffices,  without  showing  what  re- 
ward, 13  East,  114,  note;  2  New  R^.  458;  2 
Ld.  Raym.  115. 

(c)  The  declaration  roust  state  il  brcsMih  of 
duty,  according  to  the  fact,  2  Stark.  247. 
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aforesaid,  safely  or  securely  deliv.er  the  same  for  (rf)  the  said  plain-  AOAiNax 

BT  LAJfD. 


as,  but  on  the  contrary  thereof,  the  said  defendant  so  being  such  com-  ^^*™" 


mon  carrier  as  aforesaid,  so  carelessly  and  negligently  (d)  behaved  and 
conducted  himself  in  the  premises,  that  by  and  through  the  carelessness, 
negligence,  and  default  of  the  said  defendant  in  the  premises,  the  said 
[box],  and  its  contents  aforesaid,  being  of  the  value  aforesaid,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  became 
and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  Ac.  {venue)  aforesaid. — 
And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  Second 
at,  Ac.  {venue)  aforesaid,  the  said  plaintiff,  at  the  special  instance  and  ro-  ^^^ca**'- 
quest  of  the  said  defendant,  caused  to  be  delivered  to  the  said  defendant  a  j^g  ^SS 
certain  other  [box]  containing  certain  *other  goods  and  chattels,  to  wit,  goods  a  re<won»- 
and  chattels,  of  the  like  number,  quantity,  quality,  description  and  value,  ^nVfor^' 
as  those  in  the  said  first  count  mentioned,  of  the  said  plaintiff,  to  be  taken  losing  the 
care  of,  and  safely  and  securely  carried  and  conveyed  by  the  said  defend-  box  (e). 

ant  to aforesaid,  and  there,  to  wit,  at  aforesaid,  to  bo  safely  [  *658  ] 

and  securely  delivered  by  the  said  defendant  for  the  said  plaintiff,  within 
a  reasonable  time  then  next  following,  for  certain  hire  and  reward  to  the 
said  defendant  in  that  behalf;  and  although  the  said  defendant  then  and  - 
there  accepted,  and  had  and  received  the  said  last-mentioned  [box]  and  its 
contents  aforesaid,  for  the  purpose  and  on  the  terms  aforesaid,  and  although 
a  reasonable  time  for  the  carriage,  conveyance,  and  delivery  thereof  as 
aforesaid  hath  long  since  elapsed,  yet  the  said  defendant,  not  regarding  his 
duty  in  that  behalf,  but  contriving,  and  fraudulently  intending,  craftily  and 
subtly  to  deceive  and  defraud  the  said  plaintiff  in  this  respect,  did  not  nor 
would,  within  such  reasonable  time  as  ctforesaid,  or  at  any  time  afterwards, 
(although  often  requested  so  to  do)  take  care  of,  or  safely  or  securely 
carry  and  convey  the  said  last-mentioned  [box]  and  its  contents  aforesaid, 

to aforesaid,  nor  there,  to  wit,  at aforesaid,  safely  or  securely 

deliver  the  same  for  the  said  plaintiff,  but  hath  hitherto  wholly  neglected 
and  refused  so  to  do ;  and  by  means  of  the  negligence  and  impro}>er  con- 
duct of  the  said  defendant  in  that  behalf,  the  said  last-mentioned  [box] 
and  its  contents  aforesaid,  have  not  been  delivered  to  or  for  the  said  plain- 
tiff at aforesaid,  or  elsewhere,  and  are  wholly  lost  to  the  said  plain- 
tiff, to  wit,  at,  &c.  (yenue^  aforesaid. — [Add  a  general  count  for  negli- 
gence^ like  the  fourth  count  in  the  next  precedent;  add  a  count  in  trover 
if  there  be  any  evidenve  of  conversion^  3  Eastj  70.  Trover  lies  against 
a  carrier  J  though  Ac,  hy  mistake^  deliver  goods  to  a  wrong  person^  Pcake 
a  N.  P.  42,-2  B.  4-  A,  703.  -1  3L  Sf  P.  S51,— Jones  on  BaUm. 
96  to  99  ;  biU  trover  cannot  be  supported  against  a  carrier,  or  tvharfinger^ 
where  the  goods  have  been  stolen  or  lost,  5  Burr.  2825. — 1  VerUr.  223. — 
Conclude  as  ante,  50  J.] 

For  that  whereas  the  said  defendants,  before  and  at  the  time  of  the  dc-  Against 
pvery  of  the  goods  and  chattels  to  them,  and  the  committing  of  the  griev-  *^^^  P"^ 
auces  as  hereinafter  next  mentioned,  were  the  owners  and  proprietors  of  a  for^hrioes 

of  a  paroel 

(tf )  This  IB  a  sofficient  ayennent  to  admit  of     anct  might  not  be  sustainable,  6  East,  388;  8  which  they 

poof  of  gross  negligence,  2  Moore,  18.  Wils.  848;  5  T.  R  148;  1  New  R.  48;  1  T.  R.  engaged  to 

(<)  See  the  counts  in  3  Wils.  429.    As  the     274.  carry  with 

tboTc  count  states  the /oM  of  the  goods,  it  is         (/)   Obserre  the  notes  to  the  preceding  a  passenger 

nstainable,  though  case  for  a  mere  nonftfU"     Ibrm.  (/)• 
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becond 
coant, 
Btating  the 
termini 
of  the 
journey, 
with  less 
portioulari- 
tv. 


certain  common  stage  coach,  to  wit,  a  certain  coach  going  and  passing 
from  a  certain  place  (g*)  called  [the  Green  Man,  in  the  county  of  Middle- 
sex,] to  [Uxbridgc,  in  the  same  county,]  and  divers  other  places,  for  the 
carriage  and  conveyance  thereby  of  passengers  and  their  luggage,  for  rea 
sonable  hire  and  reward  to  the  said  defendants  in  that  behdf,  to  wit,  at, 
&c.  {venue).      And  whereas  also,  whilst  the  said  defendants  were  such 
owners  and  proprietors,  to  wit,  on,  Ac.  (rfay  of  hsSj  or  about  U)  at,  Ac. 
{venue^  aforesaid,  they  the  said  defendants  received  [into]  the  said  stage 
coach  tne  said  plaintiff,  as  a  passenger  therein,  to  be  carried  and  convey- 
ed thereby  from  the  said  place  called  [the  Green  Man,  to  Uxbridge]  afore- 
said, together  with  a  certain  [trunk]  containing  divers  goods  and  chattels, 
to  wit,  [  here  specify  t/iem  (according  to  their  exact  description^  or  a>s  in  tro- 
ver] of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  to  be 
carried  and   conveyed*  by  the  said  coach  from  the  said  place  called  [the 
Green  Man]  to  [Uxbridge]  aforesaid,and  there, to wit,at  [Uxbridge] afore- 
said, safely  and  securely  to  be  delivered  for  the  said  plaintiff,  at  and  forcer- 
tain  reasonable  hire  and  reward  to  the  said  defendants  in  that  behalf.    Yet 
the  said  defendants,  not  regarding  their  duty  in  that  behalf,  but  contriving, 
and  fraudulently  intending,  craftily  and  subtly  to  deceive,  defraud,  and  in- 
jure the  said  plaintiff  in  this  behalf,  did  not  nor  would  safely  or  securely 
carry  or  convey  the  said  [trunk]  and  its  contents  aforesaid  from   the  said 
place  called  [the  Green  Man]  to  [Uxbridgel  aforesaid,  nor  there,  to  wit, 
at  [Oxbridge]  aforesaid,  safely  or  securely  deliver  the  same  for  the  said 
plaintiff;  but  on  the  contrary  thereof,  they  the  said  defendants  so  careless- 
ly and  negligently  behaved  and  conducted  themselves  in  the  premises,  that 
by  and  through  the  carelessness,  negligence,  and  default  of  the  said  de- 
fendants in  the  premises,  the  said  [trunk]  and  its  contents  aforesaid,  be- 
ing of  the  value  aforesaid,  then  and  there  became,  and  were  wholly  lost  to 
the  said  plaintiff,  to  wit,  at,  Ac.  {venue)  aforesaid.     And  whereas  also  the 
said  defendants,  before  and  at  the  time  of  the  delivery  of  the  goods  and 
chattels  to  them,  and  of  the  grievances  as  hereinafter  next  mentioned, 
were  common  carriers  of  passengers  and  luggage,  in  and  by  a  Certain  coach, 
for  reasonable  hire  and  reward  to  the  said  defendants  iathat  behalf,  to  wit, 
at,  Ac.  {venue).     And  whereas  also,  whilst  the  said  defendants  were 
such  common  carriers  as  aforesaid,  to  wit,  on  the  day  and  year  afore^id,to 
wit,  at,  Ac.  {venue\  aforesaid,  they  the  said  defendants,  as  such  conmion 
carriers  as  aforesaia,  received  into  the  said  coach  the  said  plaintiff,  asr  a  pas- 
senger therein,  to  be  carried  and  conveyed  to  [Uxbridge]  aforesaid,  toge- 
ther with  a  certain  [trunk,]  and  divers  goods  and  chattels,  of  the  like  num- 
ber, quantity,  quality,  description,  and  value  as  those  in  the  said  first 
count  mentioned,  of  the  said  plaintiff,  to  be  carried  and  conveyed  by  the 
said  coach  to  [Uxbridge]  aforesaid,  and  there,  to  wit,  at  [Uxbridge]  afore- 
said, safely  and  securely  to  be  delivered  for  the  said  plaiM^ff,  at  and  for 
certain  i*easonable  hire  and  reward  to  the  said  defendanti^  that  behaUl 
Yet  the  said  defendants,  not  regarding  their  duty  as  such  common  camen 
as  aforesaid,  but  contriving,  and  fraudulently  intending,  craftily  and  subtly 
to  deceive,  defraud,  and  injure  the  said  plaintiff  in  thi?  behalf,  did  not  nor 
would  safely  or  securely  carry,  or  convey  the  said  [trunk]  and  the  said  last- 
mentioned  goods  and  chattels,  to  [Uxbridge]  aforesaid,  nor  there,  to  wit, 
at  [Uxbridge]  aforesaid,  safely  or  securely  deliver  the  same  for  the  said 


ijf)  See  the  note,  ante,  857. 
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plaintiff;  but  on  the  contrary  thereof,  the  said  defendants  so  carelessly  and    against 
D^fligently  behaved  and  conducted  themselves  in  the  premises,  that  by  3^*^^ 
and  through  the  carelessness,  negligence,  and  default  of  the  said  defend- 
ants in  the  premises,  the  said  [trunk]  and  the  said  last-mentioned  goods 
and  chattels  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at.  Third 
kc.  {venue)  aforesaid. — And  whereas  also,  heretofore,  to  wit,  on  the  day  count, 
and  year  aToresaid,  to  wit,  at,  Ac.  (venue)  aforesaid,  the  said  plaintiff,  ^{^J 
at  the  special  instance  and  request  of  the  said  defendants,  caused  to  be  that  de- 
delivered  to  the  said  defendants^  a  certain  other  [trunk]  containing  certain  fendants 
other  goods  and  chattels,  to  wit,  goods  and  chattels  of  the  like  number,  ^^g^^*^^" 
fonntity,  quality,  description,  aud  value  as  those  in  the  said  first  count  ce\  to^- 
motioned,  of  the  said  plaintiff,  to  be  taken  care  of,  and  safely  and  secure-  ry  to  its 
I7  carried  and  conveyed  by  the  said  defendants,  to  [Uxbridge]  aforesaid,  ^^^^"^^jj 
and  there,  to  wit,  at  [Uxbridge]  aforesaid,  to  be  safely  and  securely  de-  ©utd©- 
liyered  by  the  said  defendants,  for  the  said  plaintiff ;  and  although  the  said  scribing 
defendants  then  and  there  accepted,  and  had  and  received  the  said  last-  J^^" 
oaitiODed  [trunk]  and  its  contents  aforesaid,  for  the  purpose  aforesaid,  owners,  or 
and  undertook  *the  carriage,  conveyance,  and  delivery  thereof  as  afore-  the  tenni- 
said,  and  although  a  reasonable  time  for  the  carriage,  conveyance,  and  ^g**?^f 
delivery  thereof  as  aforesaid,  hath  long  since  elapsed,  yet  the  said  defend-  ney. 
ants,  not  regarding  their  duty  in  that  behalf,  but  contriving,  and  fraudulent-  [  *664  J 
Ij  intending,  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff, 
in  this  respect^  did  not  nor  would,  within  such  reasonable  time  as  aforesaid, 
or  at  any  time  afterwards,  although  often  requested  so  to  do,  take  care 
o(j  or  safely  or  securely  carry  or  convey  the  said  last^mentionod  [trunk] 
and  its  contents  aforesaid,  to  [Uxbridge]   aforesaid,  nor  there,  to  wit,  at 
[Uxbridge]  aforesaid,  safely  or  securely  deliver  the  same  for  the  said  plain- 
tiff, bat  hath  hitherto   wholly  neglected   and  refused  so  to  do,  and  by 
means  of  the  carelessness,  negligence,  and  improper  conduct  of  the  said 
defendants  in  that  behalf,  the  said  last-mentioned  [trunk]  and  its  contents 
aSoresaid,  have  not  been  delivered  to  or  for  the  said  plaintiff  at  [Uxbridge] 
*  afiuresaid,  or  elsewhere,  and  ai*e  wholly  lost  to  the  said  plaintiff,  to  wit,  at,. 
Ac.  (venue)  aforesaid. — And  whereas  also,  afterwards,  to  wit,  on  the  Fourth 
day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  defendants,  at  count  for 
iheir  special  instance  and  request,  haa  the  care  and  custody  of  a  certain  o^^^^e 
other  [trunk,]  together  with  divers  other  goods  and  chattels,  of  the  num-  paroei  gen- 
ber,  quantity,  quality,  description,  and  value  as  those  in  the  said  first  eraUy. 
coimt  mentioned,  of  the  said  plaintiff/    Yet  the  said  defendants,  not  re- 
garding their  duty  in  that  behalf,  did  not  nor  would,  whilst  they  so  had 
ihe  care  and  custody  of  the  said  last-mentioned  [trunk]  and  goods  and 
chattels,  take  due  and  proper  care  of  the  same,  or  any  part  thereof,  but 
▼holly  neglected  so  to  do,  and  took  such  bad  care  thereof,  that  afterwards 
to  wit,  on  the  4ay  and  year  aforesaid,  the  said  last-mentioned  [trunk]  and 
goods  and  ohSfllfbls  became  and  were  wholly  lost  to  the  said  plaintiff,  to 
vit,  at,  &c.  (venuey  aforesaid. 

[  *655  J 
For  that,  whereas,  before  and  at  the  time  of  the  delivery  of  the  [parcel]  J^**^^^. 
and  committing  the  grievances  by  the  said  'defendant  as  hereinafter  next  ©tor^fa'*" 
mentioned,  the  said  defendant  wm  the  proprietor  of  a  certain  warehouse  coach- 
or  coach-office,  to  wit,  at,  Ac.  (venue)  for  the  receipt  and  booking  of  par-  ^^^*  ^ 
eels  and  packages,  goods  and  merchandizes,  intended  to  be  forwarded  and 
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AGAINST    gQjjt  from,  <tc.  to  divers  places  in  this  kin«rdora,by  divers  coaches  or  other 
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carnages  lor  the  carnage  and  conveyance  oi   parcels,  packages,  goods, 


and  merchandize  for  hire,  from,  <fec.  aforesaid,  to  such  places  as  aforesiid, 
neglect-  and  for  the  delivery  thereof  to  the  coachman,  guards,  or  other  pcrsoas 
wfrdVr-'  '^^^^'^^g  ^^®  ^^r®  ^f  ^^^^  coaches  or  carriages,  for  the  purpose  of  the  same 
eel,  which  being  forwardcd,  sent,  and  carried  by  such  coaches  or  carriages,  aud  the 
pi^j^^j^  taking  care  thereof,  previous  to,  and  until  the  delivery  of  such  parcels, 
(A)  packages,  goods,  and  merchandize,  to  such  coachmen,  guards,  or  other 

persons  as  aforesaid,  for  the  purpose  aforesaid,  for  certain  reasonable  hire 
and  reward  to  the  said  defendant  in  that  behalf.  And  whereas  heretv 
fore,  and  whilst  the  said  defendant  was  such  proprietor  of  such  wai-ehouse 
or  coach-office  as  aforesaid,  to  wit,  on,  &c.  at  the  said  warehouse,  to  wit, 
at,  Ac.  {venue)  the  said  plaintiff  caused  to  be  delivered  to  the  said  defend- 
ant at  his  said  w^arehouse,  to  wit,  at,  <tc.  {venue)  aforesaid,  a  certain  parcel 
containing  divere  goods  and  merchandize,  to  wit,  [here  specify  them  either 
accorditi^  to  their  exact  description^  or  as  in  trover,]  of  the  said  plaintiff 
of  great  value,  to  wit,  of  the  value  of  £ —  to  be  by  the  said  defendant 
booked  and  delivered  to  the  coachman,  guard,  or  other  pei-son  having  the 
care  of  a  certain  coach  for  the  c^irriage   and    conveyance  of  packs^ 

and  parcels  for  hire,  from,  Ac.  aforesaid,  to for  the  purpose  of  the 

same  being  carried  and  conveyed  by  such  coach  to  — ^  aforesaid,  and 

then  and  there,  to  wit,  at, aforesaid,  deliwred  for  the  said  plaintiff, 

and  in  the  mean  time,  and  until  the  delivery  thereof  to  tlie  said  coachman, 
guard,  or  other  person  having  the  care  of  tlie  said  last-mentioned  coach, 
to  be  taken  care  of  by  the  said  defendant  in  his  said  warehouse,  and  then 
and  there  paid  to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the 
sum  of  2d.  as  and  for  his  hire  and  reward  in  that  behalf,  and  the  said  de- 
fendant then  and  there  accepted  and  received  the  t^aid  package  and  its 
contents  for  the  purpose  aforesaid,  and  thereupon  it  then  and  there  became 
and  was  the  duty  of  the  said  defendant  to  deliver  the  same  to  the  said 
coachman,  guard,  or  other  person  having  the  care  of  the  faid  last-men- 
f  *656  1  tioned  coach  for  the  purj)ose  aforesaid,  and  in  the  mean  •time,  and  ontil 
such  delivery,  to  take  duo  and  proper  care  thereof.  Yet  the  said  defend- 
ant not  regarding  his  duty  in  that  behalf,  but  contriving  and  intending  to 
deceive  and  defraud,  and  injure  the  said  plaintiff,  did  not  nor  would  deli- 
ver or  cause  to  be  delivered  the  said  parcel  and  its  contents  to  the  coach- 
man, guard,  or  any  other  person  having  the  care  of  the  said  coach  for 
the  purpose  aforesaid,  and  in  the  mean  time,  and  until  the  delivery,  take 
due  and  proper  care  thereof,  but,  on  the  contrary  thereof,  so  carelessly, 
negligently,  and  improperly  conducted  himself  in  the  premises,  that  by  and 
through  the  negligence,  carelessness,  and  default  of  the  said  defendant  in 
the  premises,  the  said  parcel  and  its  contents,  being  of  the  value  afoixssaid, 
after  the  delivery  thereof  to,  and  receipt  by,  the  said  defendant,  as  such 
proprietor  of  the  said  warehouse  or  office  as  aforesaid,  for  the  purpose,  and 
before  the  delivery  thereof  to  the  said  coachman,  guard,  or  other  person 
having  the  care  of  the  said  coach  as  aforesaid,  to  wit,  on  tlie  day  and 

{h)   As  to  the  ntility  of  this  count,  see  2  lo  at  the  request  of  the  owner,  he  is  not  ui- 

Stark.  461.    A  carrier,  aa  such,  is  not  bound  8w«rable  for  low  bjaocidental  fire,  4  T.  R.  581 

to  keep  goods  in  a  warehouse,  until  he  has  an  The  book-keeper  is  not  in  eeneral  excused  b) 

opportunity  of  forwarding  them;  and  if  ho  does  the  usual  notioe,  see  2  0.  &  P.  76. 
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year  aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiflf,  to  wit,  ^°^^JJ, 
at,  4c.  (venue}  aforesaid. — [Add  a  count  declaring  against  defenda/nt  as  by  lajto. 
awarehauseman^  (see  form  in  assumpsit^  antCy  853 ;)  and  a  general  count 
farnegligence^  as  ante^  954,  fourth  count.] 

m 

For  that  whereas  heretofore,  to  wit,  on  the  [1st]  day  of  [October,]  in   ^^^^ 
the  year  of  our  Lord  [1812,]  at  London,  to  wit,  at,  &c.  (venue)  the  said  by  watkb. 
plaintiffs  delivered  to  the  said  defendant,  being  then  and  there  the  master  Against  a 
of  a  certain  ship  called  [  Sasannah,]  and  the  said  defendant  then  and  there,  oAptain  on 
as^sach  master  of  the  said  ship,  received  from  the  said  plaintiffs,  on  board  *o^^^ 
of  the  said  ship,  a  lai^e  quantity,  to  wit,  [fifty  tons  of  hemp,]  of  the  said  who  had 
plaintiffs,  of  great  value,  to  wit,  of  the  value  of  [,£600,1  to  be  by  the  said  signed  hffl 
defendant  carried  and  conveyed  in  the  said  ship  from  [London]  aforesaid,  ^p  deT2£. 
to  [Dartmouth,  in  the  county  aforesaid,]  the  act  of  God  (A:),  the  king's  en-  ing  fh>m 
endes,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  ri-  ▼oyage, 
vers,  and  navigation,  of  whatever  nature  or  kind  soever  excepted,  for  a  ^ip'^i 
eertain  reasonable  reward  "W^to  be  therefore  paid  by  the  said  plaintiffs  to  exposed  to 
&e  said  defendant;  and  whereas  the  said  defendant  afterwards,  to  wit,  on  storms, 
the  same  day  and  year  aforesaid,  at,  &c,  (venue) ,  aforesaid,  being  then  and  f^ahr  i 
there  such  a  master  as  aforesaid,  departed  and  set  sail  with  the  said  ship,  ^  ^ 

then  and  there  having  the  said  [hemp]  on  board  of  the  same,  to  be  car- 
ried and  conveyed  as  aforesaid,  except  as  aforesaid,  from  [London]  afore- 
said to  [Dartmouth]  aforesaid.  And  it  then  and  there  became  and  was 
the  duty  of  the  said  defendant  as  such  master  of  the  said  ship,  so  having 
the  said  [hemp]  on  board  of  the  same  as  aforesaid,  for  the  purpose  afore- 
said, by  reason,  and  in  respect  thereof,  to  have  proceeded  with  the  said 
ship  so  having  the  said  [hemp]  onboard  of  the ' same, from  [London] 
aforesaid  to  [Dartmouth]  aforesaid,  the  act  of  God,  and  such  other  matters 
and  things  excepted  as  are  above  mentioned  to  have  been  excepted,  by 
and  according  to  the  direct,  usual,  and  customary  way,  course,  and  pas- 
sage, without  any  voluntary  and  unnecessary  deviation  or  departure  from, 
or  delay  or  hiudrance  in  the  same.  Yet  the  said  defendant  not  regarding 
bis  duty  in  this  behalf,  but  contriving  and  wrongfully  intending  to  injure 
and  prejudice  the  said  plaintiff  in  this  respect,  did  not  proceed  with  the 
said  ship  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  although  not 
prevented  by  the  acts,  matters,  and  things  excepted  as  aforesaid,  or  any 
of  them,  by  and  according  to  the  direct,  usual,  and  customary  way  and 
passage,  without  any  voluntary  and  unnecessary  deviation  or  departure  from, 
or  delay  or  hindrance  in  the  same,  but  on  the  contrary  thereof,  afterwards, 
and  before  the  arrival  of  the  said  ship  at  [Dartmouth]  aforesaid,  to  wit, 
<m  the  same  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  without  the 
knowledge,  and  against  the  will  of  the  said  plaintiffs,  voluntarily  and  un- 
necessarily deviated  and  departed  from  and  out  of  such  usual  and  cus- 
tomary way,  course,  and  passage,  with  the  said  ship,  so  having  the  said 
[hemp]  on  board  of  the  same,  to  wit,  unto  [Portsmouth,  in  the  county  of 
Hants,]  and  did  then  and  there  voluntarily  and  unnecessarily  touch  and  stay, 
with  the  said  ship,  at  [Portsmouth]  aforesaid  for  a  long  space  of  time,  to 

(t)   See  forms  in  aarampat»  ante,  866  n. ;  S.  G. 
and  6  Moore.  16S,  416.    Bee  a  ibrm  in  case         {k)  Examine  with  the  bffl  of  lading,  and  lei 

aoainet  tlie  owner  for  the  loes  of  goods  on  a  these  avennents  oonespond  therewitli. 
\Slai  lading.  8  B.  &  C.  166.    2  Bf.  &  R.  47, 
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AOAnffiT    ^it,ior  the  space  of  [twentj  days]  then  next  following,  and  although  tiie 
B^fS^  said  ship  with  the  said  [hemp]  on  board  of  her  as  aforesaid,  did  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  proceed  and  sail  from 
thence  towards  [Dartmouth]   aforesaid,  yet  the  said  ship,  so  having  the 
[  *Q5S  1  ^^^^  (hemp]  on  aboard  of  the  same  as  aforesaid,  was,  by  reason  of  sudi 
deviation,  departure,  touching,  and  staying  as  aforesaid,  afterwards,  and 
before  her  arrival  at  [Dartmouth]  aforesaid,  to  wit,  on  the  same  day  and 
year  aforesaid,  at,  &c.  {vetiue)  aforesaid,  exposed  to  and  assailed  by  a 
great  storm,  and  a  great  and  heavy  sea,  near  to  a  certain  part  of  the  coast 
of  England,  and  was  thereby  then  and  there  driven  on  shore,  wrecked  and 
greatly  shattered  and  broken ;  and  by  means  thereof  the  said  [hemp]  of 
Seoond       the  said  plaintiffs  was  then  and  there  wetted,  damaged,  spoiled,  sunk  in  the 
oouttt         gca,  and  wholly  lost  to  the  said  plaintiffs. — ^And  whereas,  also,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at,  &c.  (jvenue)  aforesaid,  the 
said  plaintiffs  delivered  to  the  said  defendant,  being  then  and  there  the 
master  of  a  certain  other  ship,  called  [the  Susannah  ;]  and  the  said  de- 
fendant then  and  there,  as  such  master  of  the  same  ship,  received  from 
the  said  plaintiffs  on  board  the  said  last-mentioned  ship,  another  large 
quantity,  to  wit,  [fifty  other  tons  of  hemp,]  of  the  said  plaintiffs,  of  great 
value,  to  wit,  of  the  value  of  other  [^£600,]  to  be  by  the  said  defendant 
carried  and  conveyed  in  the  same  ship  from  [London]  aforesaid  to  [Dart- 
mouth] aforesaid,  the  act  of  God,  and  such  other  matters  and  things  ex- 
cepted as  are  in  the  said  first  count  mentioned  to  have  been  excepted,  for 
a  certain  reasonable  reward  to  be  therefore  paid  by  the  said  plaintiffs  to 
the  said  defendant ;  and  it  was  then  and  there  the  duty  of  the  said  defend- 
ant, as  such  master  of  the  same  ship,  so  having  the  same  [hemp]  on  board 
of  the  same  as  aforesaid,  for  the  purpose  last  aforesaid,  by  reason  and  in 
respect  thereof,  whensoever  he  should  depart  and  set  sail  from  [London] 
aforesaid  with  Hie  same  ship,  so  having  the  same  [hemp]  on  board  of  the 
same,  for  the  purpose  of  carrying  and  conveying  the  same  from  [London] 
aforesaid,  as  in  that  behalf  aforesaid  ;  and  whilst  he  should  have  the  same 
[hemp]  on  board  of  the  same  for  that  purpose,  to  have  refrained  and  for- 
borne irom  committing  or  being  guilty  of  any  voluntary  and  unnecessary 
deviation  or  departure  with  the  same  ship  from  the  direct,  usual,  and  cus- 
tomary way,  course,  and  passage  for  ships  from  [London]  aforesaid  to 
[Dartmouth]  aforesaid,  or  delay  or  hinderance  in  the  same ;  yet  the  said 
defendant  not  regarding  his  duty  in  this  behalf,  but  contriving  and  wrong- 
fully intending  to  injure  and  prejudice  the  said  plaintiffs  in  this  respect, 
although  he  the  said  defendant  afterwards,  to  wit,  on  the  same  day  and 
[  *659  ]  year  aforesaid,  at,  Ac.  {ve^iue)  aforesaid,  departed  and  set  *sail  fix)m  [Lon- 
don] aforesaid,  with  the  same  ship,  so  having  the  same  [hemp]  on  board 
of  the  same,  for  the  purpose  of  carrjdng  and  conveying  the  same  as  in 
that  behalf  aforesaid,  afterwards,  and  before  the  arrival  of  the  same  ship 
at  [Dartmouth]  aforesaid,  and  whilst  he  had  the  same  [hemp]  on  bofird 
the  same  for  that  purpose,  to  wit,  on  the  same  day  and  year  aforesaid^  at, 
&c.  (jvenue)  aforesaid,  without  the  knowledge,  and  against  the  will  of  the 
said  plaintiffs,  voluntarily  and  unnecessarily  deviated  and  departed  with 
the  same  ship,  from  and  out  of  such  usual  and  customary  way,  course, 
and  passage  for  ships  from  [London]  aforesaid  to  [Dartmouth]  aforcsaUl, 
to  wit,  unto  [Portsmouth  aforesaid,  in  the  said  county  of  Hants  aforohaiil] 
and  did  then  and  there  voluntai*ily  and  unnecessarily  touch  and  stay  with 
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the  same  ship  at  [Portsmouth]  aforesaid,  for  another  long  space  of  time,    ^o^w" 


to  wit,  for  the  space  of  other  [twenty  days]  then  next  following ;  and  al-  ^^JJ^J. 
though  the  same  ship,  with  the  same  [hemp]  on  board  of  her  as  aforesaid, 
did  afterwards  proceed  and  sail  from  thence  towards  [Dartmouth]  afore- 
said, yet  the  same  ship,  so  having  the  same  [hemp]  on  board  of  the  same 
aslant  aforesaid,  was,  by  reason  of  such  deviation,  departure,  touching,  and 
staying  as  last  aforesaid,  afterwards,  and  before  the  arrival  at  [Dartmouth] 
aforesaid,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  <fec.  {venue) 
aforesaid,  exposed  to  and  assailed  by  a  great  storm,  and  a  great  and  heavy 
sea,  near  to  a  certain  part  of  the  coast  of  England,  and  was  thereby  then 
and  there  driven  on  shore,  wrecked,  and  greatly  shattered  and  broken  ; 
by  means  whereof  the  same  [hemp]  of  the  said  plaintiffs  was  then  and 
there  wetted,  damaged,  spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the 
said  plaintiffs. — And  whereas  also,  afterwards,  to  wit,  on  the  same  day  '^^^^^^^ 
and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  plaintiffs  delivered  ^^^ 
to  the  said  defendant,  being  then  and  there  the  master  of  a  certain  other 
ship  called  [the  Susannah,]  and  the  said  defendant  then  and  there,  as 
Boch  master  of  the  same  ship,  received  from  the  said  plaintiffs,  on  board 
(rf  the  said  last-mentioned  ship,  another  large  quantity,  to  wit,  [fifty  other 
tons  of  hemp,]  of  the  said  plaintiffs,  of  great  value,  to  wit,  of  the  value 
of  other  [£600,]  to  be  by  the  said  defendant  carried  and  conveyed,  in  the 
same  ship,  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  the  act  of 
God,  and  snch  other  matters  and  things  excepted,  as  are  in  the  said  first 
Goont  mentioned  to  have  been  excepted,  for  a  certain  reasonable  reward 
to  be  therefore  •paid  by  the  said  plaintiffs  to  the  said  defendant ;  and  it  r-  ^/»/./v  , 
was  then  and  there  the  duty  of  the  said  defendant,  as  such  master  of  the  '■  ' 

said  ship,  so  having  the  said  [hemp]  on  board  of  the  same  as  aforesaid, 
for  the  purpose  last  aforesaid,  by  reason,  and  in  respect  thereof,  whenso- 
ever he  should  depart  and  set  sail  from  [London]  aforesaid  with  the  same 
ship,  so  having  the  same  [hemp]  on  board  of  the  same,  for  the  purpose 
of  carrying  and  conveying  the  same  as  in  that  behalf  aforesaid,  and  whilst 
he  should  have  the  same  [hemp]  on  board  of  the  same,  for  that  purpose, 
to  have  refrained  and  forborne  from  committing  or  being  guilty  of  any 
Toluntary,  intentional,  and  designed  deviation  or  departure  with  the  same 
ship  from  the  direct,  usual,  and  customary  way,  course,  and  passage  for 
ships  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  without  delay  or 
hindrance  in  the  same ;  yet  the  said  defendant,  not  regarding  his  duty  in 
that  behalf,  but  contriving  and  wrongfully  intending  to  injure  and  preju- 
dice the  said  plaintiffs  in  this  respect,  although  he  the  said  defendant  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at,  &c.  (venue)  afore- 
said, departed  and  set  sail  from  [London]  aforesaid,  with  the  same  ship, 
80  having  the  same  [hemp]  on  board  of  the  same,  for  the  pui*pose  of  car- 
lying  and  conveying  the  same  as  in  that  behalf  aforesaid,  afterwards,  and 
btfore  the  arrival  of  the  same  ship  at  [Dartmouth]  aforesaid,  and  whilst 
he  had  the  same  [hemp]  on  board  of  the  same  for  that  purpose,  to  wit, 
<m  the  same  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  without  the 
knowledge,  and  against  the  will  of  the  said  plaintiffs,  voluntarily,  inten- 
tionally, and  designedly,  deviated  and  departed  with  the  same  ship  from 
and  oat  of  such  usual  and  customary  way,  course,  and  passage  for  ships 
from  [London]  aforesaid  to[Dartmonth]  aforesaid,  to  wit,  unto[rortsmouth] 
aforesaid,  in  the  county  of  Hants  aforesaid,]  and  did  then  and  thero  vol- 
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^°'*"'"  untarily,  intentionally,  and  designedly,  touch  and  stay  with  the  same  ship 
bt^wItdu  at  [Portsmouth]  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space 
of  [twenty  days]  then  next  following,  and  although  the  same  ship,  wifli 
the  same  [hemp]  on  board  of  her  as  aforesaid,  did  afterwards  proceed  and 
sail  from  thence  towards  [Dartmouth]  aforesaid,  yet  the  same  ship,  so 
having  the  same  [hemp]  on  board  of  the  same  as  last  aforesaid,  was,  by 
reason  of  such  deviation,  departure,  touching,  and  staying  as  last  afore- 
said, afterwards,  and  before  her  arrival  at  [Dartmouth]  aforesaid,  to  wit, 
[  •661  ]  on  the  same  day  and  year  aforesaid,  'at,  &c.  {venue^  aforesaid,  exposed 
to  and  assailed  by  a  great  storm,  and  a  great  and  neavy  sea,  near  to  a 
certain  part  of  the  said  coast  of  England,  and  was  thereby  then  and  there 
driven  on  shore,  wrecked,  and  greatly  shattered  and  broken  ;  by  means 
whereof  the  same  [hemp]  of  the  said  plaintiflfe  was  then  and  there  wetted, 
damaged,  spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the  said  plaintilis. 
And  whereas,  also,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at,  Ac.  {venue)  aforesaid,  the  said  plaintiffs  delivered  to  the  said  de- 
fendant, being  then  and  there  the  master  of  a  certain  other  ship  called 
Fourth  [the  Susannah,]  and  the  said  defendant  then  and  there,  as  such  master  of 
ooant  the  same  ship,  received  from  the  said  plaintiffs,  on  board  of  the  said  last- 
mentioned  ship,  another  large  quantity,  to  wit,  [fifty  other  tons  of  hemp,] 
of  the  said  plaintiffs,  of  great  value,  to  wit,  of  the  value  of  other  [£600,j 
to  be  by  the  said  defendant  carried  and  conveyed,  in  the  same  ship,  from 
[London]  aforesaid  to  [Dartmouthl  aforesaid,  the  act  of  God,  and  such 
other  matters  and  things  excepted,  as  are  in  said  first  count  mentioned 
to  have  been  excepted,  for  a  certain  reasonable  reward  to  be  therefore 
paid  by  the  said  plaintiffs  to  the  said  defendant,  and  it  was  then  and  there 
the  duty  of  the  said  defendant,  as  such  master  of  the  same  ship,  so  hav- 
ing the  said  [hemp]  on  board  of  the  same  as  aforesaid,  for  the  purpose 
last  aforesaid,  by  reason  and  in  respect  thereof,  whensoever  he  should  de- 
part and  set  sail  from  [London]  with  the  same  ship,  so  having  the  said 
[hemp]  on  board  of  the  same,  for  the  purpose  in  that  behalf  afoiiesaid,  to 
have  proceeded  with  the  same  ship,  so  having  the  same  [hemp]  on  board 
of  the  same  from  [Loudon]  aforesaid,  to  [Dartmouth]  aforesaid,  as  soon  as 
he  should  be  reasonably  able  so  to  do,  the  act  of  God,  and  such  otlier 
matters  and  things  excepted,  as  are  above  mentioned  to  have  been  except- 
ed ;  yet  the  said  defendant,  not  regarding  his  duty  in  this  behalf,  but  con- 
triving and  wrongfully  intending  to  injure  and  prejudice  the  said  plaintiffs 
in  this  respect,  although  the  said  defendant  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at,  Ac.  {venue)  aforesaid,  departed  and  set 
sail  from  [London]  aforesaid  with  the  same  ship,  so  having  the  same 

Shcmp]  on  board  of  the  same,  for  the  purpose  in  that  behalf  aforesaid, 
id  not  proceed  with  the  same  ship,  from  [London]  aforesaid  to  [Dart- 
mouth] aforesaid,  as  soon  as  he  was  reasonably  able  so  to  do,  although  not 
r  ♦6621  prevented  by  the  acts,  matters,  and  things  excepted  as  ♦aforesaid,  or  any 
of  them,  but  on  the  contrary  thereof,  afterwards,  and  before  the  arrival  ot 
the  same  ship  at  [Dartmouth]  aforesaid,  to  wit,  on  the  same  day  and  year 
aforesaid,  at,  Ac.  {venue)  aforesaid,  without  the  knowledge,  and  against 
the  will  of  the  said  plaintiffs,  voluntarily  and  designedly  deviated  and  de- 
parted with  the  same  ship  from  and  out  of  the  usual  and  customary  way, 
course,  and  passage  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  to 
wit,  unto  [Portsmouth]  aforesaid,  for  the  purpose  of  there  landmg  andde* 


FOR  TORTS  TO  PERSONAL  PR0PERT7.  602 

liyering  divers  goods,  wares,  and  merchandizes,  which  the  said  defendant    aoais^t 
had,  before  the  sailing  of  the  same  ship  as  aforesaid,  to  wit,  on  the  day  ^^  "^^tkr. 
and  year  aforesaid,  at,  &c.  [vemie]  aforesaid,  without  the  knowledge,  and 
against  the  will  of  the  said  plaintiff,  received  on  board  of  the  same  ship 
to  be  carried  and  conveyed  therein  from  [London]   aforesaid  to  [Ports- 
mouth] aforesaid,  and  there  remained  and  continued,  for  the  purpose  of 
landing  and  delivering  the  same  goods^  wares,  and  merchandizes  there,  for 
a  long  space  of  time,  to  wit,  for  the  space  of  [twenty  days]  then  next  fol- 
lowing ;  by  reason  of  which  same  deviation,  departure,  and  remaining  and 
continuing  at  [Portsmouth]  aforesaid,  the  said  ship  was  delayed  from  pro- 
ceeding further  towards  [Dartmouth]  aforesaid  for  a  long  space  of  time, 
to  wit,  for  the  space  of  such  [twenty  days,]  to  wit,  at,  &c.  {yenue^  afore- 
said ;  and  although  the  same  ship,  with  the  same  [hemp]  on  board  of  the 
same,  did  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  &c, 
venue]  aforesaid,  proceed  and  sail  from  [Portsmouth]  aforesaid  towards 
Dartmouth]  aforesaid,  yet  the  same  ship,  with  the  same  [hemp]  on  board 
of  the  same,  by  reason  of  the  said   defendant  not  sailing  and  proceeding 
tberawith  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  as  soon  as  he 
wa«  reasonably  able,  but,  on  the  contrary  thercof  deviating,  departing, 
touching,  remaining,  continuing,  and  being   delayed,  as  in  that   behalf 
aforesaid,  afterwards,  and  before  her  arrival  at  [Dartmouth]  aforesaid,  to 
wit,  on  tbc  same  day  and  year  aforesaid,  at,  &;c,  [venue]  aforesaid,  was 
exposed  to  and  assailed  by  a  great  storm  ajud  a  great  and  heavy  sea,  near 
to  a  certain  part  of  the  coast  of  England,  and  was  thereby  then  and  there 
driTcn  on  shore  and  greatly  wrecked,  shattered,  and  broken ;  by  means 
whereof  the  same  [hemp]  of  the  said  plaintiff  was  then  and  there  wetted, 
damaged,  spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the  said  plaintiffs. —  ^  »^^.j  ^ 
And  whereas  also,  afterwards,  to  wit,  on  the  *same  day  and  year  afore-  ^       '    -' 
said,  at,  &c.  [venue]  aforesaid,  the  said  plaintiffs  delivered  to  the  said  de-  ^if^ 
fondant,  being  then  and  there  master  of  a  certain  ship  called  [the  Susan-  count 
nail,]  and  the  said  defendant  then  and  there,  as  such  master  of  the  same 
sliip,  received  from  the  said  plaintiffs,  on  board  the  said  last-mentioned 
ship,  another  large  quantity,  to  wit,  [fifty  other  ton  of  [hemp]  of  the  said 
plaintiffs,  of  great  value,  to  wit,  of  the  value  of  other  [X600,]  to  be  by 
the  said  defendant  carried  and  conveyed,  in  the  same  ship  from  [Loudon] 
aforesaid  to  [Dartmouth]  aforesaid,  for  a  certain  reasonable  reward,  to  be 
therefore  paid  by  the  said  plaintiffs  to  the  said  defendant;  and  it  was 
then  and  there  the  duty  of  the  said  defendant,  as  such  master  of  the 
same  ship,  so  having  the  said  [hemp]   on  hoard  of  the  same  as  aforesaid, 
for  tlie  purpose  last  aforesaid,  by  reason  and  in  respect  thereof,  whenso- 
ever he  should  depart  and  set  sail  from  [London]  aforesaid,  with  the  same 
ship,  so  having  the  same  [hemp]  on  board  of  the  same,  for  the  purpose  in 
that  behalf  aforesaid,  to  have  proceeded  with  the  same  ship  so  having  the 
same  [hemp]  on  board  the  same,  from  [London]  aforesaid  to  [Dartmouth] 
aforesaid  as  soon  as  he  should  be  reasonably  able  so  to  do ;  yet  the  said 
defendant  not  regarding  his  duty  in  this  behalf,  but  contriving  and  wrong- 
fully intending  to  injure  and  prejudice  the  said  plaintiffs  in  this  respect, 
although  the  said  defendant  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at,  &c.  (venue)  aforesaid,  departed  and  set  sail  from  [London] 
aforesaid,  with  the  same  ship,  so  having  the  same  [hemp]  on  board  of  the 
same,  for  the  purpose  in  that  behalf  aforesaid,  did  not  proceed  with  the 
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AGAINST  paijjQ  sijjp  fpQjjj  [London]  aforesaid  to  [Dartmouth]  aforesaid,  as  soon  a^  he 
BY  WATKB,  ^'^s  reasonably  able  so  to  do,  but,  on  the  contrary  thereof,  afterwards,  and 
before  the  arrival  of  the  same  ship  at  [Dartmouth]  aforesaid,  to  wit,  on 
the  same  day  and  year  aforesaid,  at,  &c.  (yenue^  aforesaid,  without  the 
knowledge,  and  against  the  will  of  the  said  plaintiffs,  voluntarily  and  de- 
signedly deviated  and  departed  with  the  same  ship  from  and  out  of  the 
usual  and  customary  way,  course,  and  passage  from  [London]  aforesaid, 
to  [Dartmouth]  aforesaid,  to  wit,  unto  [Portsmouth]  aforesaid,  for  the 
purpose  of  there  landing  and  delivering  divers  goods,  wares,  and  merchan- 
dizes, which  the  said  defendant  had,  before  the  sailing  of  the  same  ship 
as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venve)  afore- 
[  •664  ]  eaid,  without  the  knowledge  and  against  the  will  of  the  said  "^plsdntifb, 
received  on  board  of  the  same  ship,  to  be  carried  and  conveyed  therein 
from  [London]  aforesaid  to  [Portsmouth]  aforesaid,  and  there  remained 
and  continued  for  the  purpose  of  landing  and  delivering  the  same  goods, 
wares,  and  merchandizes  there,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  [twenty  days]  then  next  following ;  by  reason  of  which  same 
deviation,  departure,  and  remaining  and  continuing  in  [Portsmouth]  afore- 
said, the  same  ship  was  delayed  from  proceeding  further  towards  [Dart 
mouth]  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  oi  such 
[twenty  days,]  to  wit,  at,  &c,  (veiiue)  aforesaid ;  and  although  the  same 
ship,  with  the  same  [hemp]  on  board  of  the  same,  did  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  at,  Ac.  (rcni/e)  aforesaid,  proceed 
and  sail  from  [Portsmouth]  aforesaid,  towards  [Dartmouth]  aforesaid,  yet 
the  same  ship,  with  the  same  [hemp]  on  board  of  the  same  by  reason  of 
the  said  defendani's  not  sailing  and  proceeding  therewith  from  [London] 
aforesaid  to  [Dai'tmouih]  aforesaid,  as  soon  as  he  was  reasonably  able,  but, 
on  the  contrary  thereof,  deviating,  departing,  touching,  remaining,  con- 
tinuing, and  being  delayed  as  in  that  behalf  aforesaid,  irfterwards,  and  be- 
fore her  arrival  at  [Dartmouth]  aforesaid,  to  wit,  on  the  same  day  and 
year  aforesaid,  at,  &c.  {venue)  aforesaid,  was  exposed  to  and  assailed  by 
a  great  storm,  and  a  great  and  heavy  sea,  near  to  a  certain  part  of  the 
coast  of  England,  and  was  thereby  then  and  there  driven  on  shore  and 
greatly  wrecked,  shattered,  and  broken ;  by  means  whereof  the  same 
[hemp]  of  the  said  plaintiffs  was  then  and  there  wetted,  damaged,  spoiled, 
sunk  in  the  sea,  and  wholly  lost  to  the  said  plaintiffs.  [Add  a  general  count 
for  negligence^  like  the  fourth  county  ante^  C61 .]  To  the  damage  of  the 
said  plaintiffs  of  [£600]  and  therefore  they  bring  their  suit,  &c. 

Against  a  For  that  whereas,  on,  Ac.  at,  &c.  (venue)  the  said  plaintiff,  at  the  spe- 
carrier  I  y  ci^i  instance  and  request,  of  the  said  defendant,  then  and  there  caused  to 
tiicr!o88  of  ^^^  delivered  to  the  said  defendant  divers  goods  and  iperchandizes,  to  wit, 
goods,  and  &c.  [here  specify  them  either  according  to ,  the  exact  description,  or  as  in 

i.  juring 

them  in  ^j^  ^^^^  .^  ^^^q  most  advisable  form  of  ac-  As  to  how  fhr  owner  and  captain  (a  part-own 

uuiuauing    ^.^^^^  j^  there  be  reason  to  expect  a  plea  in  cr)  may  be  sued   in  case,  though  a  charter 

'  '*  abatement,  see  ante,  651,  note.     6  Moore,  141;  party  entered  into,  see  ante,  221;  8  B.  &  d 

2  Chit  Rep.  1 .    It  may  be  advisable  to  insert,  166 ;  2  M.  &  R.  47,  S.  C.  and  cases  there  cited. 

according  to  the  &ct,  a  count  stating  defend-  See  form  against  owners  of  ships  for  the  nerli- 

ants  to  be  owners  of  a  general  ship,  carrying  gence  of  their  captain  in  delaying  voyage,  sc 

the  goo<ls  of  all  who  chose  to  send  them,  see  6  whereby  goods  were  iigured,  6  Moore,  415;  8 

Moore,  lo8;  otherwise  the  plea  in  abatement  B.  &  B.  171,  S.  C. 
would  l«  available,  as  in  2  New  Rep.  856, 464. 
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trover]  of  great  value  to  wit,  of  the  value  of  £ — ,  of  lawful  money  of    agaikst 
Great  Britain,  to  be  carried  and  conveyed  by  the  said  defendant,  in  and  ^y^™ 
by  a  certain  ship  or  vessel  of  the  said  defendant,  called,  &c.  from  [London] 
rforesaid,  to  [Hull,  in  the  county  of  York,]  and  there,  to  wit,  at  [Hull 
aforesaid,  to  be  delivered  to  the  said  plaintiff  for  certain  freight  and  re- 
ward to  the  said  defendant  in  that  behalf  (the  dangers  of  the  seas,  the 
king's  enemies,  and  the  act  of  God  excepted  (m),)  and  he  the  said  de- 
fendant then  and  there  took  and  received  the  same  accordingly,  for  the 
purposes  aforesaid.     And  although  the  said  ship  or  vessel  afterwards,  to 
wit,  on,  Ac.  (»)  safely  arrived  at  [Hull]  aforesaid  and  no  dangers  of  the 
seas,  nor  the  act  of  God,  nor  the  king's  enemies  prevented  the  safe  car- 
riage or  delivery  of  the  said  goods  and  merchandizes  as  aforesaid,  yet  the 
said  defendants  not  regarding^his  duty  in  that  behalf,  but  contriving  and 
fraadulently  intending,  craftily  and   subtly,  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  did  not  deliver  the  said  goods  and  merchan- 
dizes to  the  said  plaintiff,  but  so  negligently,  carelessly,  and  improperly 
conducted  himself  in  this  behalf,  that,  for  want  of  due  care  in  the  said  de- 
fendant and  his  servants  in  that  behalf,  the  said  goods  and  merchandizes 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  ftc.  {venue) 
aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at, 
Ac.  {venue)   aforesaid. — Ajid   whereas  also,  on  the  day  and   year  last 
aforesaid,  at,  &c.  {venue)  the  said  plauitiff,  at  the  like  special  instance 
and  request  of  the  said  defendant,  then  and  there  delivered  to  the  said  Second 
defendant  divers  other  goods  and  merchandizes  cf  the  like  number,  quan-  count 
tity,  quality,  description  and  value,  as  those  in  the  said  first  count  men- 
tioned of  the  said  plaintiff,  to  be  carried  and  conveyed  by  the  said  defend- 
ant in  and  by  a  certain  other  ship  or  vessel  called  to  [Hull]  afore- 
said, and  there,  to  wit,  at,  &c.  [Hull]  aforesaid,  to  be  delivered  for  the 
said  plaintiff  for  certain  freight  and  reward  to  the  said  defendant  in  that 
behalf,  f  the  dangere  of  the  seas,  the  *king's  enemies,  and  the  act  of  God  [  *666  ] 
excepted,)  and  the  said  defendant  then  and  there  took,  accepted,  and  re- 
ceived the  same  accordingly  for  the  purposes  last  aforesaid ;  and  it  then 
and  there  became  and  was  the  duty  of  the  said  defendant  to  take  due  and 
proper  care  of  the  said  last-mentioned  goods  and  merchandizes,  and  in 
and  about  the  carriage  and  conveyance  of  the  same,  and  the  dcliveiy 
thereof  as  aforesaid,  yet  the  said  defendant  not  regarding  his  duty  in  that 
behalf,  but  contriving  and  intending  to  injure  the  said  plaintiff,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  took 
60  little,  and  such  bad  and  improper  care  of  the  said  last- mentioned  goods 
and  merchandizes,  and  in  and  about  the  carriage  and  conveyance  of  the 
same  and  delivery  thereof  as  aforesaid,  that  the  same  then  and  there,  by 
reason  of  the  bad  and  improper  care  of  the  said  defendant  in  that  behalf, 
and  not  by  reason  of  any  dangers  of  the  seas,  of  the  king's  enemies,  or 
the  act  of  God,  became  and  were  wholly  lost  to  the  said  plaintiff. — [Add 
a  general  count  for  negl^cnce^  as  in  the  fourth  county  ante^  661 ;  and  a 
count  in  trover  of  any  ground  for  supposing  defendant  has  been  guilty 
of  a  conversion.'] 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  Against 

the  owner 

(«)  Examine  with  and  let  these  avermenta         (n)  The  day  of  arrival  or  about  it  J^  'l!l'!5! 

Pomq»nd  with  the  WU  of  lading.  ^"^  °^^  ^**- 
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AOAiNST      delivery  of  the  goods  and  chattels  to  him  as  hereinafter  next,  mentioned, 
^y*\va't^  was  the  owner  of  a  certain  ship  or  vessel  called,  &c.  to  wit,  at,   &g.  {ve- 

nue)  ;  and  whereas  also  the  said  plaintiff,  whilst  the  said  defendant  was 

tA.ning       5,u^^.)i  o\vi>cr  of  the  said  ship  or  vessel,  to  wit,  on,  &c.  at  [the  port  of  Cork, 
cllcquet^^^  in  that  part  of  the  nnited  kingdom  of  Great  Britain  and  Ireland  called 
an.idocu-   Ireland,]  to  wit,  at,  &c.  {venve)  aforesaid,  caused  to  be  delivered  to  the 
menu  uec-  gald  defendant,  and  the  said  defendant  then  and  there  accepted  and  re- 
e^^rta!'^    ceived  on  board  the  said  ship  or  vessel  of  and  from  the  said  plaintiflF, 
tiuu  of        divers  goods  and  merchandizes,  to  wit,  [one  thousand  boxes  of  candles,] 
goods,        of  great  value,  to  wit,  of  the  value  of  <£ —  to  be  safely  and  securely  car- 
tlieTwere    ^^^^  ^^^  convcyed  therein  by  the  said  defendant,  from  [the  port  of  C] 
forfeited,     aforesaid,  to  certain  parts  beyond  the  seas,  to  wit,  to  [Kingston,]  In  the 
island  of  Jamaica,  and  there,  to  wit,  to  [ItingstonJ  aforesaid,  to  be  de- 
livered to  the  said  plaintiff,  for  certain  reasonable  reward  to  be  there- 
fore paid  to  the  said  defendant  in  that  behalf,  *  whereupon  it  then  and  there 
became  and  was  the  duty  of  the  said  defendant,  as  such  owner  of  the 
said  ship  or  vessel,  safely  and  securely  to  convey  and   deliver  the  said 
[  *666  ]  goods  and  merchandizes  to  the  said  plaintiff,  at  [Kingston]    aforesaid, 
to  wit,  at,  &c.  (venue)  aforesaid,  and  to  prepare  and  provide  all  things 
necessary  in  that  behalf,  and,  amongst  other  things,  to  procure  a  cocquct 
or  clearance  from  the  proper  ofiScer  or  oflScers  of  his  Majesty's  customs  at 
the  port  of  C.  aforesaid,  certifying  that  the  said  goods  and  merchandizes 
were  laden  on  board  tlie  said  ship  or  vessel,  at  the  port  of  C.  aforesaid ; 
yet  the  said  defendant,  not  regarding  his  duty  as  such  owner  of  the  said 
ship  or  vessel  as  aforesaid,  in  that  behalf,  did  not  nor  would  safely  and  se- 
curely carry  and  convey  the  said  goods  and  merchandizes  from  the  port 
of  C.  aforesaid,  to  [Kingston]  aforesaid,  nor  there,  to  wit,  at  [Kingston] 
aforesaid,  safely  or  securely  deliver  the  said  goods  and  merchandizes  to 
the  said   plaintiff,  although  he  was  then  and  there  ready  and  willing  to 
have  received  the  said  goods  and  merchandizes  at  [Kingston]  aforesaid  ; 
nor  did  the  said  defendant  procure  a  cocquet  or  clearance  from  the  proper 
officer  of  his  Majesty's  customs  at  [the  port  of  C]   aforesaid,  certifying 
that  the  said  goods  and  merchandizes  were  laden  on  board  the  said  ship 
or  vessel  at  [the  port  of  C]  aforesaid,  but  therein  wholly  made  default 
and  by  and  through  the  mere  carelessness  and  negligence  of  the  said 
defendant  in  the  premises,  and  by  reason  of  his  not  procuring  a  cocquct 
or  clearance  from  the  proper  officer  of  his  Majesty's  customs  at  [the  port 
of  C]  aforesaid,  certifying  that  the  said  goods  and  merchandizes  wei-e 
laden  on  board  the  said  ship  or  vessel  at  the  said  last-mentioned  port,  the 
said  goods  and  merchandizes  being  of  the  value  aforesaid,  were  aftci^ 
wards,  to  wit,  on,  &c.  aforesaid,  taken  and  seized  as  forfeited  to  our  said 
lord  the  king,  by  certain  officers  of  our  said  lord  the  king  in  parts  beyond 
the  seas,  at  [Kingston]  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  and 
thereby  then  and  there  became  ^and  were  wholly  lost  to  the  said  plain- 
Second        tiff,  to  wit,  at,  &c.  {veniie). — [Second  count  same  as  the  first  asfarasUie 
count        asterisk*^  then  proceed  as  follows:] — Whereupon  it  then  and  there  bo- 
came  the   duty  of  the   said  defendant,  as  such   owner  of  the  said  last- 
mentioned  ship  or  vessel,  to  procure  the  proper  document  from  the  pro- 
per officer  or  officers  of  liis  Majesty's  customs  at  [the  port  of  C.J  afore- 
said, to  authorize  the  exportation  of  the  said  last-mentioned  goods  aiid 
merchandizes  from  [the  port  of  C]  aforesaid  and  the  importation  thei'e- 
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of  into  the  port  of  [Kingston]   aforesaid;  yet,  Ac. — [Same  as  firsts    aoaikbt 
negative  of  duty, — Third  county  same  as  the  first  to  the  asterisk*.] —  bt^SL 
Whereupon  it  then  and  *  there  became  the  duty  of  the  said  defendant,  as  jy,^ 
'snch  owner  as  last  aforesaid,  safely  and  securely  to  carry  and  convey  the  count, 
said  last^mentioned  goods  and  merchandizes  as  last  aforesaid,  and  to  de- 
liver  the  same  to  the  said  plaintiff,  and  the  said  G.  A.  as  last  aforesaid ; 
yet,  4c. — [  Conclude  as  antCy  666. — Add  another  count  for  .negligence 
generally,  like  the  fourth  county  ante,  661.] 


[Commencement  as  ante,] — ^For  that  whereas,  by  the  law  and  cus-  ^^^^^'^ 
torn  of  this  realm,  innkeepers,  who  keep  common  inns  for  the  reception,       ^^ 
lodging,  and  entertainment  of  travelers  putting  up  at,  and  abiding  in,  the  Against 
same  are  bound  to  keep  the  goods  and  chattels  brought  by  such  travelers  ^  "^" 
into,  and  being  within  their  respective  inns,  safely,  and  without  any  di-  t^^i^  of 
mination  or  loss.     And  whereas  the  said  defendant,  before  and  at  the  time  a  box  (o). 
of  the  loss  hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath 
been,  and  still  is,  an  innkeeper,  and  as  such  innkeeper,  the  said  defendant 
batli,  for  and  during  all  that  time  kept,  and  still  doth  keep,  a  certain  com- 
mon inn  for  the  reception,  lodging,  and  entertainment  of  travelers,  that  is 
to  say,  a  certain  inn,  commonly  called  or  known  by  the  name  and  sign  of 

to  wit,  at,  &c.  {venue).     And  whereas  also  the  said  defendant,  so 

being  such  an  innkeeper,  and  so  keeping  the  said  inn  as  aforesaid,  the  said 
plaintiff,  [ar  if  his  servant,  "  one  E.  F.  the  servant  of  the  said  A.  B.''] 
heretofore,  to  wit,  on,  &c.  at,  Ac.  (venue)  aforesaid,  put  up,  and  was  then 
and  there  received  into  the  said  inn  as  a  traveler  by  the  said  defendant, 
and  then  and  there  brought  into  the  said  inn  a  certain  [box]  containing 
certain  goods  and  chattels,  to  wit,  &c.  [enumerate  *tke  chattels,  either  by  [  *668  ] 
their  exact  description,  or  as  in  trover] — of  the  said  plaintiff,  of  great  val- 
ne,  to  wit,  of  the  value  of  £ —  and  which  said  (box]  and  its  contents  Second 
aforesaid  were  then,  and  from  thence,  imtil,  and  at  the  time  of  the  loss  ^'*^*' 
hereinafter  mentioned  within  the  said  inn,  and  that  the  said  plaintiff,[  or  ^Hhe 
mi  E.  F.  the  servant  of  the  said  plaintiff,"]  during  all  that  time  abided 
as  a  traveler  therein,  to  wit,  at,  &c.  {venae)  aforesaid.    Yet  the  said  de- 
fendant, so  being  such  innkeeper  as  aforesaid,  not  regarding  his  duty  as 
such  innkeeper,  did  not  keep  the  said  box  and  its  contents  aforesaid,  so 
brought  into  and  so  being  in  the  said  inn  as  aforesaid,  safely,  and  without 
diminution  or  loss,  but  on  the  contrary  thereof,  the  said  defendant  and  his 
servants  so  negligently  and  carelessly  behaved  and  conducted  themselves 
in  that  behalf,  that  afterwards,  and  whilst  the  said  plaintiff,  or  ^^  the  said 
E.  F.  the  servant  of  the  said  plaintiff,"]  so  abided  in  the  said  inn  as  afore- 
said, to  wit,  on  the  same  day  and  year  aforesaid,  .the  said  [box]  and  its 


(o)  Case  IB  the  best  form,  of  action.  As  to 
fbe  iLibUity,  &c.  of  an  innkeeper,  see  Bac.  Ab. 
Inns — Com.  Dig.  Action  on  Case  for  Negli- 
tenoe,  B.  1,  &c.  and  Pleader,  2  Q;  5  T.  R. 
273;  4  M.  &  S.  306;  and  Bum*8  Jiistioe,  26th 
ed.  ToL  1.  101  to  105.  For  the  nrinted  declar- 
atbns  against  innkeepers,  see  Kast.  £nt.  104. 
Co.  Ent.  347;  Thomp.  42;  1  Rich,  a  P.  480; 
Pbst,  1)68;    8  Wentw.  Index,  44,  47,  48;  and 


the  ancient  mode  of  declaring,  Bac  Ab.  Inns, 
C.  6.  An  hotel-keeper  is  liable  as  an  innkeep- 
er, but  he  should  be  declared  against  as  such, 
2  Chit.  Rep.  483;  2  B.  &  A.  284.  In  con- 
formity to  the  usual  practice,  I  haye,  in  the 
above  form,  recited  the  custom  of  the  realm^ 
but  this  being  the  common  law,  seems  to  be 
unnecessary. — ^Ante,  651,  note,  and  1  Wil9. 
281. 
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AGAINST  contents  aforesaid  were  by  and  through  the  mere  carelessness,  negligence, 
iNNEELP.  ^^^  default  of  the  said  defendant  and  his  servants  in  that  behalf,  wrong- 
fully and  unjustly  taken  and  carried  away  by  some  person  or  persons  to 
the  said  plaintifiF,  [or  "  to  the  said  plaintiff,  and  E.  P.  his  said  servant,"] 
as  yet  unknown,  and  were,  and  still  are  thereby  wholly  lost  to  the  said 
plaintiff,  to  wit,  at,  Ac.  (yentie)  aforesaid. — [Add  a  count  far  negligence 
generally y  as  ant e^  661  ^  fourth  count.  Also  add  a  count  in  trover j  if 
there  be  a  probability  of  supporting  it  in  evidence^  ante^  658. — 5  Burr. 
2825. — 1  Ventr.  223,  and  conclude  as  ante^  596.] 

Against  For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  com- 

^inn-      mitting  the  grievance  hereafter  mentioned,  was  an  innkeeper  and   did 
retoing  '  ^®^P  ^  common  inn,  for  the  accommodation  of  travelers,  that  is  to  say,  a 
to  lodge      certain  common  inn,  called,  &c, ;  and  whereas,  whilst  the  said  defendant 
plaintiff      ^^s  such  innkeeper,  and  so  kept  the  said  inn  as  aforesaid,  to  wit,  on,  &c, 
i^^\ph  ^*'  ^^'  (venue)  aforesaid,  the  said  plaintiff  then  and  there,  being  a  travel- 
er, came  and  was  received  by  the  said  defendant  into  the  said  inn,  and 
then  and  there  required  the  said  defendant  to  suffer  and  permit  the  said 
r  ^669  ]  plaintiff  to  stay  and  lodge  at  the  said  inn,  for  and  during  the  *nightof  the 
same  day,  and  although  the  said  plaintiff  was  then  and  there  ready  and 
willing,  and  then  and  there  offered  to  pay  the  said  defendant  a  reasonable 
sum  of  money  for  such  lodging,  yet  the  said  defendant  nor  regarding  his 
duty  as  such  innkeeper,  but  contriving,  and  wrongfully  and  unjustly  in- 
tending to  injure  the  said  plaintiff,  and  to  put  him  to  great  trouble  and  ex 
pensc,  and  inconvenience,  did  not  nor  would,  at  the  said  time  when  ho 
was  so  requested  as  aforesaid,  or  at  any  time  afterwards,  suffer  or  permit 
the  said  plaintiff  to  stay  or  lodge  at  the  said  inn  as  aforesaid,  daring  the 
time  aforesaid,  but  whuUy  neglected  and  refused  so  to  do,  whereby  the 
said  plaintiff  was  forced  aod  obliged  to  quit  the  said  inn,  and  to  go  and 
travel  in  the  night-time  divers,  to  wit,  [five]  miles,  in  order  to  procure  a 
lodging  elsewhere ;  and  upon  that  occasion  the  said  plaintiff  was  by 
means  of  the  said  several  premises  aforesaid,  put  to  great  trouble,  incon- 
venience, and  expense  of  his  monies,  and  was  and  is  otherwise  greatly  in- 
jured and  damaged,  to  wit,  at,  Ac.  (venue)  aforesaid. 


AGAINST  For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  gnev- 

ATTORNus.  ances  by  the  said  defendant  as  hereinafter  next  mentioned,  the  sidd  plain- 

anatort  *^^'  ^*  ^^  special  instance  and  request  of  the  said  defendant,  had  retain- 

ney  for  ed  and  employed  the  said  defendant  as  an  attorney  of  the  court  of  our 

negligent-  said  lord  the  king,  before  the  king  himself,  to  prosecute  and  conduct  a 

^e^g  a  ^^^^^  action  of  [trover]  in  the  same  court  by  and  at  the  suit  of  the  said 

cause  to  plaintiff  against  one  E.  F.  for  [taking  away  and  converting  to  his  own  use 

tidal  with-  certain  goods  and  chattels  claimed  by  him  the  said  plaintiff  to  bo  his  own 

evWenST'  proper  goods  and  chattels,]  for  certain  reasonable  fees  and  reward,  to  bo 

(9).  therefore  paid  by  the  said  plaintiff  to  the  said  defendant ;  and  the  said  do- 

ip)  See  the  observations,  5  T.  It.  148,  278;  suropeDt  or  case;  see  the  fbrms  in  aasompsitt 

8  Rep.  82;  2  Lord  Baym.  909;  Ante,  667;  and  and  the  notes,  ante,  871  to  888«  which  wiU  s^ 

1  Bum,  J.  26th  ed.  vol.  L  p.  101.  persede  the  necessity  of  ftuther  xiotea  hsore. 

{q)  The  plaintiff  may  either  declare  in  a»- 


^ 
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fendant  then  and  there  accepted  and  entered  upon  such  retainer  and  em-   against 
ployment,  to  wit,  at,  &c.  (ventie^  and  thereupon  it  then  and  there  be-  ^"®*'™•• 
came  and  was  the  duty  of  the  said  defendant  to  prosecute  and  conduct 
'  the  said  action  in.  a  proper,  skillful,  and  diligent  manner.     Yet  the  said 
defendant  not  regarding  such  his  duty  or  his  said  retainer  and  employment, 
but  contriving  and  intending  to  injure  and  aggrieve  the  said  plaintiff  in 
this  behalf,  did  not  nor  would  prosecute  or  conduct  the  said  action  in  a 
proper,  skillful,  or  diligent  manner,  and  on  the  contrary  thereof  prosecuted 
and  conducted  the  same  action  to  trial  in  so  improper,  unskilful,  and  neg- 
ligent a  manner  [in  not  having  a  certain  instrument  before  then  prepar- 
ed by  the  said  defendant,  and  purporting  to  be  a  sale  and  assignment  of 
the  said  goods  and  chattels  by  the  said  E.  F.  to  the  said  plaintiff,  stamp- 
ed according  to  law,  so  that  the  same  might  have  been  given  in  evidence 
on  the  said  trial  of  the  said  action,]  that  the  said  plaintiff  by  the  said 
Delect  and  default  of  the  said  defendant  in  that  behalf  was  [hindered 
and  prevented  from  giving  the  same  instrument  in  evidence  upon  the  trial 
of  the  said  cause,]  and  by  reason  thereof  was  afterwards,  to  wit,  on,  Ac. 
(day  of  nonsuit  or  about  it)  at,  Ac.  (venue^  aforesaid,  compelled  to  suf- 
fer himself  the  said  plaintiff  to  be  nonsuited  in  the  said  action  whereby 
he  the  said  plaintiff  was  not  only  hindered  and  prevented  from  recovering 
his  said  damages  from  the  said  E.  F.  by  reason  of  [his  taking  away  and 
converting  the  said  goods  and  chattels]  as  aforesaid,  but  hath  also  been 
forced  and  obliged  to  pay  and  hath  paid  to  the  said  E.  F.  a  large  sum  of 
money,  to  wit,  the  sum  of  £100  for  his  costs  and  charges  in  and  about 
his  defence  of  the  said  action,  and  hath  also  paid  to  the  said  defendant 
another  large  sum  of  money,  to  wit,  the  sum  of  XlOO  for  his  costs  and 
charges  for  the  prosecution  and  conduct  of  the  said  action,  to  wit,  at,  &c. 
{venue)  aforesaid. — ^Add  the  foUotaing'  general  count.'] 

And  whereas  also,  before  and  at  the  time  of  the  committing  oif  the  General 
grievance  by  the  said  defendant  hereinafter  mentioned,  the  said  plaintiff,  count 
at  the  special  instsTnce  and  request  of  the  said  defendant,  had  retained  and  against  an 
employed  the  said  defendant  as  an  attorney  of  the  court  of  our  lord  the  foHmprop. 
king,  before  the  king  himself,  [or  if  in  C.  P.  instead  of  the  words  "  be-  criy  con- 
fore  the  king  himself,"  say  "  of  the  bench,"]  to  prosecute,  conduct,  and  ducting  m 
manage,  a  certain  action  in  the  said  court  by  and  at  the  suit  of  the  said  ^^^^ 
plaintiff  against  one  E.  F.  for  the  recovery  of  a  certain  sum  of  money, 
to  wit,  the  sum  of  £ —  [steUe  a  sufficient  sum]  then  alleged  and  claimed 
by  the  said  plaintiff  to  be  due  and  owing  to  him  from  the  said  E.  F.  [or 
if  not  for  a  debt,  but  for  damages,  say  "  for  the  recovery  of  certain  da- 
mages amounting,  to  wit,  to  the  sum  of  i, — "  {staXe  enough)  "  then  and 
there  alleged  and  claimed  by  the  said  plaintiff  to  have  been  sustained  by 
him  by  reason  of  certain  acts  and  wrongs  before  then  done  and  committed 
by  the  said  E.  F.  to  the  said  plaintiff's  damage,"  [for  fees  and  reward  to 
the  said  defendant  in  that  behalf ;  and  the  said  defendent  then  accepted 
and  entered  upon  such  retainer  and  employment,  to  wit,  at,  Ac.  {venue), 
and  thereupon  it  then  and  there  became  and  was  the  duty  of  the  said  de- 
fendant to  prosecute,  conduct,  and  manage  the  said  action  with  due  and 
proper  care,  skill,  and  diligence.     Yet  the  said  defendant  not  regarding 
such  his  duty  or  his  said  retainer  and  employment,  but  contriving  and  in- 
lending  to  injure  and  aggrieve  the  said  plaintiff  in  this  behalf,  did  not  nor 
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ATTOMiL  ^^^^^  prosecute  conduct  or  manage  the  said  action  with  due  and  proper 
'  care,  skill,  and  diligence,  and  on  the  contrary  thereof  prosecuted,  conduct- 
ed, and  managed  the  said  action  in  sucsh  a  careless,  unskilful,  undue  and 
improper  manner,  and  with  such  want  of  due  and  proper  care,  skill,  and 
diligence  in  that  behalf,  that  the  said  action  afterwards,  to  wit,  on,  &c, 
(day  of  nonsuit  or  about  if)  to  wit,  at,  &c.  (venue^  aforesaid,  became  and 
was  rendered  wholly  abortive  and  of  no  ayail,  ana  the  said  plaintiff  then 
and  there  was  forced  and  obliged  to  be  and  he  then  and  there  was  non- 
suited [or  if  a  verdict  found  against  him  or  otherwise^  state  the  fact  slutrl- 
ly  accordingly^  whereby  the  said  plaintiff  was  and  hath  been  hitherto  not 
only  hindered  and  preventing  from  recovering  his  said  debt  [or  "  damage*'] 
from  the  said  E.  F.  but  is  likely  to  lose  the  same,  and  also  hath  been 
forced  and  obliged  to  incur  and  pay,  and  hath  incurred  and  paid,  to  the 
said  E.  F.  a  large  sum  of  money,  to  wit,  the  sum  of  [£100]  (^state  enough) 
for  his  costs  and  charges  in  and  about  his  defence  to  the  said  action,  and 
hath  also  incurred  the  loss  of  and  paid  to  the  said  defendants  another  large 
sum  of  money,  to  wit,  the  sum  of  [JBIOO]  for  the  said  plaintiff's  costs 
and  charges  in  and  about  the  prosecuting  and  conducting  the  said  action, 
to  wit,  &c.  {venue)  aforesaid. 

Against  ^^^  ^^^^  whereas,  before  and  at  the  time  of  the  committing  of  the 

an  nttor-  grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  to  wit, 
ney,  for  on,&c.  {day  of  retainer  of  defendant  or  about  it)  the  said  plaintiff  had 
ing  a  sSfi-  contracted  and  agreed  with  certain  persons,  to  wit,  E.  F.  and  G.  H.  for 
cient  title  the  purchase  from  them  of  certain  tenements  and  premises,  with  the  ap- 
tate°  ^  purtenances,  situate  in  the  county  of  I —  in  fee  simple,  at  and  for  a  large 
bought  by  sum  of  money,  to  wit-,  Ac.  to  be  therefore  paid  for  the  same,  which  said 
plaintiff  to  tenements  and  premises,  with  the  appurtenances,  the  said  E.  F.  and  6. 
^  ^""  H.  then  assumed  to  have  sufficient  power  to  sell  and  convey  to  the  said 
him,  per  plaintiff  in  fee  simple,  to  wit,  at,  Ac.  And  thereupon  heretofore,  to  wit, 
quod  he  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff, 
^^^Irt'  at  the  special  instance  and  request  of  the  said  defendant,  retained  and 
J^  *  employed  the  said  defendant  as  an  attorney,  to  ascertain  the  title  of  the 
said  E.  F.  and  G.  H.  to  the  said  tenements  and  premises,  with  the  appur- 
tenances, and  to  cause  and  to  procure  an  estate  and  interest  therein,  in  fee 
simple,  to  be  duly  conveyed  by  the  said  E.  F.  and  G.  H.  to  the  said 

Elaintiff  for  reasonable  fees  and  reward  to  the  said  defendant  in  that  be- 
alf,  in  a  reasonable  time  then  next  following :  and  the  said  defendant 
then  accepted  and  entered  upon  such  retainer  and  employment,  to  wit, 
at,  Ac.  (venue).  And  thereupon  it  then  and  there  became  and  was  the 
duty  of  the  said  defendant,  under  and  by  virtue  of  the  said  retainer,  to 
use  due  endeavors  to  cause  and  procure  a  good  and  sufficient  title  to  the 
fee  simple  of  and  to  the  said  tenements  and  premises,  with  the  appurte- 
nances, to  be  conveyed  to  the  said  plaintiff  in  a  reasonable  time  then 
next  following.  And  although  a  reasonable  time  for  the  said  defendant 
causing  and  procuring  a  good  and  sufficient  title  as  aforesaid,  hath  long 
since  elapsed,  to  wit,  at,  Ac.  aforesaid,  whereof  the  said  defendant  hath 
always  then  had  notice  ;  yet  the  said  defendant,  not  regarding  such  his  duty 
or  his  said  retainer  and  employment,  but  contriving  and  intending  to  injure, 

(x)  See  the  fbrm  and  notes,  ante,  879. 
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Iggricre,  harass,  and  oppress  the  said  plaintifiF  in  this  behalf,  did  not  nor  ^°^^^^'' 
would  use  due  endeavors  tso  cause  or  procure  a  good  and  suflScient  title  to 
the  fee^imple  of  and  in  the  said  tenements  and  premises,  with  the  appur- 
teoanees,  to  be  conveyed  to  the  said  plaintiff,  within  such  reasonable  timo 
lis  aforesaid,  or  at  any  time  since,  but  hath  hitherto  whojly  neglected  and 
refused  so  to  do ;  and  afterwards,  to  wit,  on,  Ac.  at,  &c.  aforesaid,  wrong- 
fttllj  and  injuriously  caused  and  procured  the  said  plaintiff  to  pay  to  the 
said  E.  F.  and  G.  H.  a  large  sum  of  money,  to  wit,  the  sum  of  <£ —  as 
and  for  the  purchase  money  of  the  said  tenements  and  premises,  with  the 
appurtenancos,  without  having  a  good  and  sufficient  title  to  the  fec-^simplc 
of  and  in  the  same,  conveyed  to  the  said  plaintiff,  and  by  reason  of  the 
neglect  and  improper  conduct  of  the  said  defendant  in  that  behalf,  tlie 
said  plaintiff  hath  not  obtained  a  good  or  sufficient  title  to  the  said  tene- 
ments and  premises,  with  the  appurtenances,  in  fee-simple,  and  thereby 
hath  been  hindered  and  prevented  from  selling  and  disposing  thereof ;  and 
the  said  tenements  and  premises,  with  the  appurtenances,  have  become 
and  are  of  little  use  or  value  to  the  said  plaintiff,  to  wit,  at,  Ac.  {venue) 
aforesaid. 

And  whereas  also,  before  and  at  the   time  of  the  committing  of  the  General 
grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  to  wit,  on  ^^^^ 
Ac  to  wit,  at,  Ac.  {venue)  aforesaid,  a  certain  person,  to  wit,  the  said  II.  aftonfe/^ 
C.  was  desirous  of  obtaining  from  the  said  plaintiff  a  loan  of  a  certain  for  ncgii- 
snm  of  money,  to  wit,  the  sum  of  [XIOOO]  upon  interest,  at  and  after  tlic  ^^^J^ 
rate  of  J65   per  cent,  per  annum,  and  then  and  there,  as  a  security  for  tiag^iueT 
tiie  repayment  thereof,  and  interest  as  aforesaid  to  the  said  plaintiff,  pro- 
posed to  encumber  certain  lands,  tenements,  and  premises,  situate  in  the 
county  of  I.     And  thereupon  heretofore,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesaid,  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant,  retained  and  employed  the  said  defendant 
as  an  attorney  for  fees  and  reward  to  him  in  that  behalf,  to  ascertain  the 
title  of  the  said  H.  J.  to  the  said  lands,  tenements,  and  premises'^'  and  to 
take  due  and  proper  care  that  the  same  should  be  a  sufficient  security  for 
the  repayment  of  the  said  sum  of  money  and  interest.     And  the  said  de- 
fendant then  and  there  accepted  and  entered  upon  such  retainer  and  em- 
ployment, to  wit,  at,  &Q,   {venue).     And  thereupon  it  then  and  there  be- 
came and  was  the  duty  of  the  said  defendant  to  use  due  and  proper  care, 
skill,  and  diligence  in  and  about  the  ascertaining  the  title  of  the  said  H. 
J.  to  the  said  lands,  tenements,  and .  premises,  and  to  take  due  and  pro- 
per care  that  the  same  should  be  a  sufficient  secuiity  for  the  repayment 
of  the  said  sum  of  money  with  interest.     Nevertheless  the  said  plaintiff 
in  fact  saith,  that  the  said  defendant,  not  regarding  such  his  duty,  or  his 
said  retainer  and  employment,  but  contriving  and  intending  to  injure  and 
i^grieve  the  said  plaintiff  in  this  behalf,  did  not  nor  would  take  due  and 
proper  care  to  ascertain  the  title  of  the  said  H.  J.  to  the  said  lands, 
tenements,  and  premises,  nor  take  due  and  proper  care  that  the  same 
should   be  a  sufficient  security  for  the  repayment  of  the  said  sum  of 
[£1000]  and  interest  thereon.     And  the  said  plaintiff  further  saith,  that 
he,  confiding  in  the  performance  of  the  said  duty  of  the  said  defendant, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 
did  lend  and  advance  to  the  said  H.  J.  the  said  sum  of  [£1000]  upon  the 
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AGAINST  secuiitv  of  certain  lands,  tenements,  and  premises,  in  the  county  aforesaid, 
'  as  and  for  a  sufficient  security  in  that  behalf;  and  the  said  defendant  then 
and  there,  in  pursuance  of  his  said  retainer,  caused  to  be  prepared  and  ex- 
ecuted a  certain  indenture,  and  certain  securities,  relating  to  the  supposed 
estate  and  interest  of  the  said  H.  J.  in  the  said  lastrmentioned  lands, 
tenements  and  premises,  as  and  for  such  sufficient  security  for  the  repay- 
ment of  the  said  sum  of  [£1000]  and  interest  as  aforesaid,  the  same 
being  then  and  there,  by  reason  of  the  said  defendant's  carelessness, 
unskilfulness,  negligence,  and  improi)er  conduct  in  the  premises,  a  bad 
and  insufficient  security  for  the  repayment  of  the  said  sum  of  [£1000] 
and  interest  as  aforesaid,  to  wit,  at,  &o,  aforesaid. 
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For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  the  said 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had 
tlicn  and  there  retained  and  employed  the  said  defendant  as  the  broker, 
bailiff,  and  agent  of  the  said  plaintiff,  (the  said  defendant  then  being  a 
distraining  broker)  to  seize   and   take  divers  goods  and  chattels,  then 

being  in  and  upon  certain  premises  situate  in  the  county  of ,  as  for 

and  in  the  name  of  a  distress  for  certain  arrears  of  rient,  to  wit,  the  sum 
of  [«£42j  then  claimed  by  the  said  plaintiff  to  be  due  and  in  arrear  from 
one  C.  G.  to  the  said  plaintiff,  for  and  in  respect  of  the  said  premises, 
with  the  appurtenances,  at  and  for  reward,  to  be  therefore  paid  to  the  said 
defendant  by  the  said  plaintiff,  and  the  said  defendant  had  then  and  there 
accepted  such  retainer  and  employment ;  and  thereupon  it  then  and  there 
became  and  was  the  duty  of  the  said  defendant  to  take  due  and  proper 
care  of  the  said  goods  and  chattels,  whilst  the  same,  after  having  been  so 
iistrained,  should  be  in  his  hands  and  possession  under  the  said  distress, 
so  that  the  said  goods  and  chattels  might  be  appraisOd,  sold,  and  disposed 
of  in  satisfaction  of  the  said  an  ears  of  rent,  and  the  costs  of  the  said 
distress,  in  due  course  of  law,  if  not  replevied.  And  although  the  said 
defendant,  as  such  broker,  bailiff,  and  agent  of  the  said  plaintiff,  then  and 
there  seized  and  took  the  said  goods  and  chattels  in  and  upon  the  said 
premises,  as  and  for  such  distress  as  aforesaid,  and  then  and  there  had 
the  said  goods  and  chattels  in  his  possession  under  the  said  distress,  and 
therewith  and  thereout,  the  said  arrears  of  rent,  and  the  costs  of  the  said 
distress  might  have  been  satisfied,  to  wit,  at,  Ac.  aforesaid  ;  yet  the  said 
defendant  not  regarding  his  duty  in  that  behalf,  but  contriving  and  intend- 
ing, craftily  and  subtly,  to  deceive  and  defraud  the  said  plaintiff  in  this 
rci^pect,  did  not  nor  would  take  due  and  proper  care  of  the  said  goods 
and  chattels,  whilst  the  same  remained  and  were  in  possession  under 
the  said  distress,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c.  {vefii/e)  aforesaid,  took  so  little  and  such  bad  care  of  the  said  goods 
and  chattels,  that  by  and  through  the  carelessness,  negligence,  and  im- 
proper conduct  of  the  said  defendant  in  that  behalf,  the  said  goods  and 
chattels  were  then  and  there  by  divers  persons,  without  the  knowledge 
and  consent  of  the  said  plaintiff,  wrongfully  removed  and  taken  away 
out  of  and  from  the  said  premises,  and  out  of  t\io  custody  of  the  said  dtj- 
fendant,  and  became  and  were  secreted  and  wholly  lost  to  the  said  plain- 
tiff, and  the  said  plaintiff  thereby  lost  the  benefit  and  advantage  ho  other- 
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wise  might  and  would  have  derived  and  acquired  from  the  said  distress,  and   against 
the  said  plaintiflF  thereby  hath  been,  and  is  thereby  hindered  and  prevented  ^  "ailiff 
from  recovering  the  said  arrears  of  rent  so  due  and  owing  to  him  the  said 
plaintiff  from  the  said  C.  G.  and  the  costs  of  the  said  distress,  and  hath  not 
received,  and  is  likely  to  lose  the  said  arrears  of  rent,  to  wit,  at,  &c. 
{penue^  aforesaid; — and  whereas  also  heretofore,  to  wit,  on  the  day  and  Second^ 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff,  at  the  like  spo-  not  d^uiy  ^ 
cial  instance  and  request,  had  then  and  there  retained  and  employed  the  deiiing  the 
said  defendant  for  reward  to  him,  to  make  a  distress  upon  such  goods  and  n<>oJ^ 
chattels  as  the  defendant  might  find  in  certain  other  premises,  for  rent,  to 
rit,  the  sum  of  [£42,]  then  due  from  the  said  C.  G.  as  tenant  of  such 
premises,  to  the  plaintiff,  the  landlord  thereof,  and  the  said  defendant  had 
then  and  there  accepted  such  retainer  and  employment ;  and  thoreupon 
it  then  and  there  became  and  was  the  duty  of  the  said  defendant  to  sell 
and  dispose  of  any  goods  and  chattels  he  might  distrain  as  last  aforesaid, 
and  which  by  law  he  might  be  entitled  to  sell  under  the  said  last-men 
tioned  distress  in  a  careful  and  proper  manner,  and  for  the  best  price  ho 
could  reasonably  procure  for  the  same,  and  to  render  to  the  said  plaintiff 
a  just,  ti-uOj  and  reasonable  account  to  the  said  plaintiff  of  the  proceeds 
of  the  said  last^mentioned  goods  and  chattels  on  such  sale  thereof,  under 
the  said  last-mentioned  distress,  when  he  the  said  defendant  should  be 
thereunto  requested  ;  and  the  said  plaintiff  avers,  that  the  said  defendant, 
by  virtue  of  the  said  last-mentioned  retainer,  did  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.  aforesaid,  seize  and  distrain   upon 
divers  goods  and  chattels  then  found  and  being  in  and  upon  the  said  lastr 
mentioned  premises,  for  the  said  last-mentioned  arrears  of  rent,  the  said 
la^t-nicn tioned  goods  and  chattels  then  being  of  great  value,  to  wit,  of 
safBcient  value  to  satisfy  the  said  last-mentioned  arrears  of  rent,  and  tlie 
costs  of  the  said  last-mentioned  distress,  and  that  afterwards,  to  wit,  on, 
&c.  aforesaid,  the  said  defendant  was  legally  entitled  to  sell  the  said  last- 
mentioned  goods  and  chattels  under  the  said  last-mentioned  distress,  to 
wit,  at,  <fec.  (venue}  aforesaid,  and  did  accordingly  then  and  there  dis- 
pose of  the  same  for  divers  suras  of  money ;  nevertheless  the  said  de- 
fendant not  regarding  his  said  last-mentioned  duty,  but  contriving  and  in- 
tending, craftily  and  subtly,  to  deceive  and  defraud  the  said  plaintiff,  did 
not  nor  would  on  the  occasion  last  aforesaid  sell  and  dispose  of  the  said 
last-mentioned  goods  and  chattels  in  a  careful  and  proper  manner,  and  for 
the  best  price  he  might  reasonably  have  procured  for  the  same,  and  there- 
by the  said  last-mentioned  goods  and  chattels  then  and  there  fetched 
much  less  than  the  amount  of  the  said  last-mentioned  arrears  of  rent,  and 
the  costs  of  the  said  last-mentioned  distress,  and  the  said  plaintiff  is  like- 
ly to  lose  the  residue  of  such  arrears  of  rent,  to  wit,  at,  &c.   (venue) 
aforesaid ;  and  the  said  plaintiff  further  saith,  that  the  said  defendant 
farther  contriving,  as  aforesaid,  hath  not,  although  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  Ac.  (venue)  aforesaid,  requested  by 
the  said  plaintiff"  so  to  do,  as  yet  rendered  to  him  a  just  and  true,  or 
reasonable  account  of  the  proceeds  of  the  said  last-mentioned  goods  on 
the  said  sale  thereof,  but  hath  wholly  neglected  and  refused,  and  still  doth 
neglect  and  refuse  so  to  do,  contrary  to  the  said  last-mentioned  duty  of 
the  said  defendant,  to  wit,  at,  Ac.  (venue)  aforesaid. — And  whereas  also  ^.^^ 
heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (vefiue)  afore-  oount,  for 
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said,  the  said  plaintiif,  at  tho  like  special  instance  and  reqnest  of  the  said 
defendant,  had  then  and  there  retained  and  employed  the  said  defendant 
(for  reward  to  him)  as  the  bailiff  and  a^ent  of  the  said  plaintiff,  to  seize 
and  distrain  upon  certain  other  goods  and  chattels,  then  being  in  and 
upon  certain  other  premises,  with  the  appurtenances,  for  a  certain  other 
sum  of  money  to  wit,  the  sum  of  [^42,]  then  due  and  in  arrear  from  the 
said  C.  G-.  to  the  said  plaintiff,  for  rent  of  the  said  last-mentioned  pre- 
'mises,  and  which  said  last-mentioned  goods  and  chattels  were  then  liable 
to  such  distress,  and  the  said  defendant  had  then  and  there  accepted  and 
entered  upon  such  last-mentioned  retainer  and  employment ;  and  there- 
upon it  then  and  there  became  and  was  the  duty  of  the  said  defendant  to 
conduct  the  said  last-mentioned  distress  in  a  diligent,  careful,  and  pro- 
per manner ;  and  the  said  plaintiff  avers,  that  the  said  defendant  did  then 
and  there,  under  and  by  virtue  of  the  said  last-mentioned  retainer  and 
employment,  seize  and  distrain  divers  goods  and  chattels,  then  being  in 
and  upon  the  said  last-mentioned  premises,  for  the  said  last-mentioned 
arrears  of  rent,  and  then  and  there,  as  such  bailiff  and  agent  of  the  said 
plaintiff,  had  the  conduct  of  the  said  last-mentioned  distress ;  neverthe- 
less the  said  defendant  not  regarding  his  said  last-mentioned  duty,  but 
contriving  and  intending  craftily  and  subtly,  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  then  and  there  conducted  the  said  last-men- 
tioned distress  in  so  careless,  negligent,  and  improper  manner,  that  by 
reason  of  the  carelessness,  negligence,  and  improper  conduct,  and  breach 
of  duty  of  the  said  defendant  in  that  behalf,  the  benefit  of  the  said  last- 
mentioned  distress  became  and  was  wholly  lost  to  the  said  plaintiff,  and 
the  said  last-mentioned  distress  became  ineffectual  and  inoperative,  and 
the  said  last-mentioned  arrears  of  rent,  and  the  said  costs  of  the  said  last- 
m  rationed  distress,  were  not  satisfied  by  means  of  the  said  last-mentioned 
distress,  as  they  otherwise  might  and  would  have  been,  and  the  said  plain- 
tiff is  likely  to  lose  the  said  last-mentioned  arrears  of  rent,  to  wit,  at,  &c, 
{venue)  aforesaid. — And  whereas  also  heretofore,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  plaintiff,  at  the  like  spe- 
cial instance  and  request  of  Mie  said  defendant,  had  then  and  there  retain- 
ed and  employed  the  said  defendant  (for  reward  to  him)  as  the  bailiff  and 
agent  of  the  said  plaintiff,  to  make  a  distress  for  other  rent,  to  wit,  [^42J 
then  due  from  the  said  0.  G.  to  the  said  plaintiff,  in  respect  of  certain 
other  premises,  and  the  said  defendant  had  then  and  there  accepted  and 
entered  upon  such  last-mentioned  retainer  and  employment,  and  it  then 
and  there  became  and  was  the  duty  of  the  said  defendant  to  use  due  and 
proper  care  and  diligence  in  and  about  the  making  of  the  said  distress  as 
aforesaid  ;  and  the  said  plaintiff  avers,  that  under  the  said  last-mentioned 
retainer  the  said  defendant  afterwards,  to  wit,  on  the  day  and  yeaur  last 
aforesaid,  at,  &c.  {venue's  aforesaid,  entered  upon  the  said  last-mentioub- 
ed  premises  to  make  tne  said  last-mentioned  distress,  and  although 
there  then  and  there  were  on  the  said  last-mentioned  premises  divers  gocds 
and  chattels  which  were  liable  to  be  seized  and  distrained  by  the  said  de- 
fendant, and  which  he  might  have  distrained  for  the  said  last-mentioned 
>  arrears  of  rent  on  the  occasion  last  aforesaid,  whereof  the  said  defendant 
then  and  there  had  notice,  and  although  it  then  and  there  was  the  duty 
of  the  said  dei^endant  to  seize  the  said  last-mentioned  goods  and  chattels 
under  the  said  last-mentioned  distress,  yet  the  said  defendant  not  regard- 
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ing  his  duty  in  that  behalf,  but  contidving  and  intending  to  deceive  and  aoaikst 
injure  tlie  said  plaintifiF,  then  and  there  wrongfully  and. negligently  omit-  ^  ^^'^' 
ted  to  seize  and  distrain  the  said  last-mentioned  goods  and  chattels  under 
the  said  last-mentioned  distress,  and  wrongfully  and  negligently  seized 
other  goods  and  chattels,  evidently  of  insufficient  value  to  satisfy  the  said 
last-mentioned  arrears  of  rent,  and  the  expenses  of  the  said  last-mention- 
ed distress,  whereby  the  said  plaintiff  lost  the  benefit  he  might  and  other- 
wise would  have  derived  from  the  said  last-mentioned  distress,  and  the 
greater  part  of  the  said  last-mentioned  arrears  of  rent  is  still  unsatisfied 
to  the  said  plaintiff,  and  be  is  likely  to  lose  the  same,  to  wit,  at,  &c. 
(venue^  aforesaid. 


[Commencement  as  ante,  596.] — ^Por  that  whereas  heretofore,  to  wit,  against 
on,  Ac.  at,  &c.  (vewMc)  the  said  plaintiff,  at  the  special  instance  and  re-   b^^i^es 
quest  of  the  said  defendant,  caused  to  be  delivered  to  the  said  defendant,  ^^^ 
certain  goods  and  chattels,  to  wit,  Ac.  [specif t/  them,  according'  to  their  Against  a 
exact  description,  or  as  in  ti'over]  of  the  said  plaintiff,  of  great  value,  to  *^^^®® 
wit,  of  the  value  of  £ —  to  be  by  the  said  defendant,  *[Aere  state  shortly  ^Jthout 
the  purpose  for  tohich  the  goods  loere  delivered,  as  thus,  mutatis  mutandis,  reward, 
safely  and  securely  loaded  on  board  a  certain  ship  or  vessel  at,  &c.  for  ^^^  "®gl^- 
the  said  plaintiff,  {for  reasonable  reward  (6)  to  the  said  defendant  in  that  ^i^^^ 
lichalf,  and  the  said  defendant  then  and  there  had  and  received  the  said  particular 
goods  and  chattels  for  the  purpose  aforesaid. — Yet  the  said  defendant  not  purpos©of 
regarding  his  duty  in  that  behalf,  afterwards,  to  wit,  on  the  day  and  year  /,j^™^* 
aforesaid,  at,  &c.  (venue)  aforesaid,  by  himself  and  his  servants  in  that  r'  *670  I 
behalf,  conducted  himself  so  carelessly,  negligently,  and  improperly,  in 
and  about  the   [loading  of  the  said  goods  and  chattels  on   board   the 
said  ship  or  vessel,!    that  by  and   through   the  mere   negligence   and 
improper  conduct  of  the  said  defendant  and  his  servants  iff  that  behalf, 
the  said  goods  and   chattels  then  and  there  became  and  were  greatly 
broken,  damaged,  and  destroyed,  and  wholly  lost  to  the   said  plaintiff, 
to  wit,  at,  &c.  {venue)  aforesaid. — Add  the  gerieral  count  for  negligence, 
post,  6*11. — B  is  advisable  in  general  against  a  bailee  to  add  a  count, 
staling  that  the  defendant  ^'had  the  loading  of  the  hogshead,  8fc.  or  the 
performance  of  the  master  which  it  was  his  duty  to  perform,  which  count 
may  be  framed  as  in  Govett  v.  Radnidge,  8  East,  62  ;  and  if  Uiere  be 
any  evidence  of  a  conversion,  a  count  in  trover  should  be  added,  and  con- 
clude as  ante,  596.] 


(a)  See  the  use  of  declaring  in  case  instead 
of  asBnmprat,  ante,  651 ;  as  to  the  different  de- 
aeriptJon  of  bailees,  ante,  838,  and  the  several 
fiiriDs,  834  to  34 2«  whieh  may  be  readily  altered 
to  a  declaration  in  case.  See  other  printed 
forms,  ante,  651;  8  Wentw.  Index,  22;  Morg. 
422,  426,  445.  Care  should  be  taken  not  to 
fhune  the  cohnt  in  such  a  way  aa  to  make  it  in 
aasumpsit,  and  then  adding  a  count  in  case  or 
tioTer,  fur  that  would  constitute  a  misjoinder. 
Thus,  in  a  declaration  in  case,  one  oount  stated 
that  plaintiff,  at  request  of  defendant,  had 
caused   to  be  deUvei^d  to  him  certain  boars» 


pigs,  &c.  to  be  taken  care  of  by  defendant  for 
plaintiff,  for  reward  to  him,  defendant  in  con- 
sideration thereof,  undertook  and  agreed  with 
the  said  plaintiff  to  take  care  of  the  boars,  &o. 
and  redeliver  the  same  on  request.  Held,  on 
motion  in  arrest  of  judgment,  that  this  was  a 
count  in  assumpsit,  ana  could  not  be  joined 
with  counts  in  case.   6  B.  &  C.  268. 

(ft)  If  no  reward  were  to  be  paid,  this  should , 
be  omitted,  Coggs  v.  Barnard,  2  Ld.  Raym. 
909;  1  Hen.  Bla.  158;  5  T.  R.148;  ante,  844, 
as  to  mandaium  being  the  second  description 
of  bailment 
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for  not 
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care  of 
goods,  and 
redeliver- 
lug  on  re- 
quest (c). 

[  *671  ] 


For  that  whereas  heretofore,  to  wit,  on,  Ac.  at,  Ac.  {veniie^  the  said 
plaintiflF,  at  the  special  instance  and  request  of  the  said  defendant,  had 
caused  to  be  delivered  to  the  said  defendant,  divers  goods  and  chattels,  to 
wit,  [a  certain  chair,  and  the  dressing  and  furniture  belonging  to  the  same,] 
of  the  said  plaintiflF,  of  great  value,  to  wit,  of  the  value  of  £ —  of  lawful 
money  of  Great  Britain,  to  be  taken  care  of  and  safely  and  securely  kept 
by  the  said  defendant  for  the  said  plaintiflF,  and  to  be  re-delivered  by  the 
said  defendant  to  the  said  plaintiff,  when  the  said  defendant  should  be 
thereunto  afterwards  requested  ;  and  the  said  defendant  then  and  there 
had  and  received  the  said  goods  and  chattels  for  the  purpose  aforesaid, 
and  it  thereupon  then  and  there  became  and  was  the  duty  of  the  said 
defendant  to  take  due  and  proper  care  of  the  said  goods  and  chattels,  and 
safely  and  *securely  keep  the  same  for  the  said  plaintiff,  and  to  re-dclivcr 
the  same  to  the  said  plaintiff  when  he  the  said  defendant  should  be  there- 
unto afterwards  requested.     And  although  the  said  defendant  was  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 
requested  by  the  said  plaintiff  to  re-deliver  the  said  goods  and  chattels  to 
the  said  plaintiff,  yet  the  said  defendant,  not  regarding  his  duty  in  that 
behalf,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  de- 
ceive and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would  take 
due  and  proper  care  of  the  said  goods  and  chattels,  or  safely  or  securely 
keep  the  same,  or  any  part  thereof,  for  the  said  plaintiff,  nor  did  nor 
would^  when  he  was  so  requested  as  aforesaid,  or  at  any  time  before  or 
afterwards,  re-deliver  the  same  to  the  said  plaintiff,  but  on  the  contrary 
thereof,  the  said  defendant  so  carelessly  behaved  and  conducted  himself 
with  respect  to  the  said  goods  and  chattels,  and  took  so  little  and  such 
bad  care  thereof,  that  by  and  through  the  carelessness,  negligence  and 
improper  conduct  of  the  said  defendant,  the  said  goods  and  chattels  be- 
ing of  the  value  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  Ac. 
{yenue^  aforesaid. — And  whereas  also,  heretofore,  to  wit,  on  the  day  and 
year  aroresaid,  at,  &c.  {venue)  aforesaid,  the  said  defendant,  at  his  special 
instance  and  request,  had  the  care  of  certain  other  goods  and  chattels,  to 
wit,  goods  and  chattels  of  the  like  iiumber,  quantity,  quality,  description, 
and  value,  as  those  in  the  said  first  count  mentioned,  of  the  said  plaintiff; 
and  thereupon  it  then  and  there  became  and  was  the  duty  of  the  said  de- 
fendant, whilst  he  so  had  the  care  of  the  said  goods  and  chattels,  to  take 
due  and  proper  care  thereof.     Yet  the  said  defendant,  not  regarding  his 
duty  in  that  behalf,  did  not  nor  would  whilst  he  so  had  the  car©  of  the 
said  last-mentioned  goods  and  chattels,  take  duo  and  proper  care  of  the 
same,  but  wholly  neglected  so  to  do,  and  took  such  bad  care  thereof,  that 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  said  last-meutioned 
goods  and  chattels  become  and  were  greatly  damaged  and  injured,  and 
wholly  lost  to  the  said  plaintiff,  to  wit,  at  &c.  (venue)  aforesaid.     [  Third 
count  in  trover. 1 

For  that  whereas  heretofore,  to  wit,  on.  Ac.  at,  Ac.  (renuc)* the  said 
Stelbaiiee    plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  deliver- 

of  ateaae. 


Becond 
count  for 
not  taking 
care  of, 
generallj 


Against 


(c)  See  the  notes  to  the  preceding  form. 
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ed  to  the  said  defendant  a  certain  iHdenture  of  lease  of  certain  premises,  /^q^»9t 

with  the  appurtenances,  *situate  in  the  county  of of  great  yalue,  to  ^^i^ 

wit,  of  the  value  of  £. —  to  be  taken  care  of,  and  safely  and  securely      ral. 

kept  by  the  said  defendant  for  the  said  plaintiflF,  and  to  be  re-delivered  by     

the  said  defendant  to  the  said  plaintiflF,  when  he  the  said  defendant  should  ?>r  pawn- 
be  therunto  afterwards    requested.     And  the  said  defendant   then  and  {Ji^reby 
there  had  and  received  the  said  lease,  for  the  purpose  aforesaid.     Yet  the  plaintiff 
said  defendant,  not  regarding  his  duty  in  that  behalf,  afterwards,  to  wit,  on  ^  obiig 
the  day  and  year  aforesaid,  at,  &c.  {venue)  fraudulently  and  unlawfully  pend  mo^ 
pawned  and  delivered  the  said  lease  to  a  certain  person,  to  wit,  to  one  I.  ney. 
B.  as  a  pledge  and  security  for  the  payment  of  a  large  sum  of  money, 
to  wit,  the  sum  of  £ —  to  the  said  I.  B.  by  the  said  defendant ;  and  the 
said  plaintiflF,  by  means  of  such  fraudulent  and   improper  conduct  of  the 
said  defendant,  and  in  order  to  procure  a  return  of  the  said  lease,  after- 
wards, to  wit,  on,  Ac.  at,  Ac.  (venue^  was  forced  and  obliged  to,  and  did 
commence  and  prosecute  a  certain  suit  in  the  Court  of  Exchequer  of  our 
said  lord  the  lang,  at  Westminster,  in  the  county  of  Middlesex,  against 
the  said  I.  B.  and  against  certain  other  persons,  to  wit,  &c.  and  such  pro- 
ceedings where  thereupon  had,  in  order  to  regain  the  possession  of  the  said 
lease,  that  he  the  said  plaintiflF  was  forced  and  obliged  to,  and  did  neces- 
sarily lay  out  and  expend  divers  large  suras  of  money,  amounting  in  the 
whole  to  the  sum  of  £ —  in  and  about  the  costs  and  expenses  of  the  suit, 
and  the  procuring  the  said  lease  to  be  delivered  to  him  as  aforesaid,  to 
wit,  at,  <fec.    {venue^  aforesaid. — [Second  count  in  trover^  stcUing  the 
method  of  conversion  to  be  by  pledging^  SfC.  and  the  obligation  of  ex- 
ffending  large  sums  of  money, —  Tliird  count  in  trover  generally.'] 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  commit-  Against  a 
ling  the  grievances  hereinafter  next  mentioned,  was  a  miller,  to .  wit,  at,  ^j^ing  ^' 
ic.  (re/iwe)  and  thereupon  heretofore,  to  wit,  on,  &c.  at,  &c.  aforesaid,  com  sent 
the  said  plaintiflF  caused  to  be  delivered  to  the  said  defendant  a  large  ^^™  ^  be 

quantity,  to  wit, loads,  containing  respectively  a  large  quantity,  to  ^^  other 

wit,  [four  measures  of  wheat]  of  the  said  plaintiflF,  of  great  value,  to  wit,  com  of  in- 
of  the  value  of  £ —  of  lawful  money  of  Great  Britain,  to  be  ground  by  ^"of 
the  said  defendant,  as  such  miller  as  aforesaid,  for  the  said  plaintiflF,  for  ^^"^^^^• 
certain  reasonable  reward  to  be  therefore  paid  by  the  said  plaintiflF,  to  the 
said  defendant ;  and  although  the  said  defendant  then  and  there  accepted 
and  received  the  said  wheat  of  and  from  the  said  plaintiflF  for  the  said 
purpose  as  aforesaid,  yet  the  said  defendant,  not  regarding  his  duty  in  that 
iwhalf,  bat  contriving  and  falsely  and  fraudulently  intending  to  injure  the 
said  plaintiflF,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
{jcenue)  aforesaid,  wrongfully  and  injuriously  converted  and  disposed  of  a 
great  part,  to  wit,  [five  loads]  of  the  said  wheat,  of  great  value,  to  wit 
of  the  value  of  £ —  to  his  own  use,  and  also  then  and  there  falsely,  de- 
ceitfully, wrongfully,  and  injuriously,  mixed  with  the  residue  of  the  said 
wheat  of  the  said  plaintiflF,  divers  large  quantities  of  other  wheat,  of  bad, 
smutty,  and  inferior  quality  to  the  said  wheat  of  the  said  plaintiff,  and 
caused  and  procured  the  said  wheat,  so  mixed  as  aforesaid,  to  be  ground 
together,  by  means  whereof  the  said  plaintiflF  was  not  only  deprived  and 
defi-auded  of  the  said  wheat  which  the  said  defendant  so  converted  and  dis- 
posed of  to  his  ovm  use  as  aforesaid,  but  also  by  means  of  the  premises, 
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KAL. 

Second 
iH)unt. 


the  residue  of  the  said  wheat  of  the  said  plaintiff  then  and  there  became 
and  was  greatly  spoiled  and  lessened  in  value,  and  rendered  of  little  use 
and  value  to  the  said  plaintiff,  to  wit,  at,-  &c.  {pentte)  aforesaid.  And 
whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
{venue)  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said 
defendant,  caused  to  be  delivered  to  the  said  defendant  a  certain  other 
large  quantity  to  wit,  [ten  loads]  of  other  wheat  of  the  said  plaintiff,  of 
great  value,  to  wit,  of  the  value  of  £ —  to  be  ground  by  the  said  defend- 
ant for  the  said  plaintiff.  Yet  the  said  defendant,  not  regarding  his  duty 
in  that  behalf,  but  contriving  and  falsely  .and  fraudulently  intending  to  in- 
jure and  damnify  the  said  plaintiff;  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  4c.  {venue)  wrongfully  and  injuriously  converted  and  dispos- 
ed of  a  great  part,  to  wit,  [five  loads]  of  the  said  last-mentioned  wheat, 
the  same  being  of  great  value,  to  wit,  of  the  value  of  the  £ —  to  his  own 
use,  and  also  then  and  there  wrongftilly  and  injuriously  caused  and  pro- 
cured to  be  mixed  with  the  residue  of  the  said  last-mentioned  wheat,  di- 
vers large  quantities  of  wheat  of  an  inferior  quality  to  the  said  last-men- 
tioned wheat  of  the  said  plaintiff,  by  means  whereof,  the  said  plaintiff 
was  not  only  deprived  and  defrauded  of  the  said  last-mentioned  wheat, 
which  the  said  defendant  so  converted  and  disposed  of  to  his  own  use  as 
aforesaid,  but  also,  by  means  of  the  premises,  the  residue  of  the  said  last- 
[  *678  ]  mentioned  wheat  of  the  said  plaintiff,  became  *and  was  greatly  spoiled 
and  lessened  in  value,  and  rendered  of  little  use  or  value  to  the  said  plain- 
tiff, to  wit,  at,  &c.  {venue)  aforesaid — [  Third  count  in  trover  J] 


•Against 
the  ac- 
ceptor of  a 
bill  of  ex- 
change, 
for  concel- 
iug  his 
nccep- 
tmce, 
whereby 
plaintiff 
could  not 
get  the 
bill  dis- 
counted. 


For  that  whereas  the  said  plaintiff  heretofore,  and  before  and  at  the 
time  of  the  committmg  of  the  grievances  hereinafter  mentioned,  was  law- 
fully possessed  of  and  entitled  unto  a  certain  bill  of  exchange,  bearing 
date,  &c.  and  drawn  by  one  E.  M.  upon  and  accepted  by  the  said  de- 
fendant, and  whereby  the  said  E.  M.  then  and  there  required  the  said  de- 
fendant, three  months  after  date  thereof,  to  pay  to  the  order  of  him 
the  said  E.  M.  the  sum  of  £ —  and  the  said  defendant  then  and  there 
accepted  the  said  bill  of  exchange,  and  which  said  bill  of  exchaugc  had 
been  duly  indorsed  and  delivered  by  the  said  E.  M.  to  the  said  plaintiff; 
and  the  said  plaintiff,  by  reason  thereof  became  and  was  lawfully  entitled 
to  receive  the  money  in  the  said  bill  of  exchange  specified,  when  the  same 
should  become  due  and  payable,  according  to  the  tenor  and  effect  there- 
of ;  and  whereas  also,  afterwards,  and  after  the  said  bill  of  exchange  w^as 
so  accepted  by  the  said  defendant,  and  indorsed  to  the  said  plaintiff  as 
aforesaid,  and  before  the  same  became  due  and  payable,  according  to  the 
tenor  and  effect  thereof,  to  wit,  on,  etc.  at,  Ac.  {venue)  aforesaid,  the  said 
plaintiff  applied  to  and  was  then  treating  and  about  to  agree  with  one  G. 
H.  for  the  discounting  of  the  same  bill  of  exchange  by  the  said  G.  H.  for 
the  said  plaintiff;  and  thereupon,  previous  to  the  agreement  for  discount- 
ing the  said  bill  of  exchange  being  entered  into  and  finally  concluded^ 
the  said  plaintiff  suffered  and  permitted  the  said  G.  H.  to  take  the  said 
bill  of  exchange,  in  order  that  the  said  G.  H.  might  make  inquiries  of 
and  concerning  the  same ;  and  the  said  plaintiff  further  saith,  that  the 
said  defendant,  whilst  the  said  G.  H.  so  had  the  said  bill  of  exchange  in 
his  possession  and  custody  for  the  purpose  aforesaid,  to  wit,  on,  &c.  at, 
&c.  {venv^)  aforesaid,  contriving  and  intending  to  injure  the  said  plaiutiOT, 
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and  to  hinder  and  preyent  the  said  plaintiff  from  getting  the  said  bill  of  against 
exchange  discounted,  or  otherwise  transferring  the  same,  wrongfully  and  |^^^^," 
nDJastly,  and  without  any  reasonable  cause  whatever,  and  without  the  li- 
cense or  consent,  and  against  the  will  of  the  said  plaintiff,  defaced,  erased, 
and  cancelled  his  said  acceptance  of  the  said  bill  of  exchange  ;  by  means 
whereof  the  said  bill  of  exchange  became  and  was  of  much  less  value 
that  it  otherwise  would  have  been  to  the  said  plaintiff,  and  the  said  plain- 
tiff hath  ♦  thence  hitherto  been  wholly  unable  to  get  discounted,  or  other-  [  *674] 
wise  to  transfer,  the  said  bill  of  exchange,  and  the  same  hath  become  and 
b  of  no  use  or  value  to  the  said  plaintiff,  and  the  said  plaintiff  liath  been 
and  is,  by  means  of  the  premises,  otherwise  greatly  injured,  to  wit,  at,  &c. 
(veitue)  aforesaid. — And  whereas  also  heretofore,  to  wit,  on,  &c.  at,  <fec.  Second 
Ivemie)  the  said -plaintiff  was  lawfully  entitled  to  receive,  when  duo,  the  ^^^^' 

more  0mi» 

payment  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  payable  by  erai. 
virtue  of  a  certain  other  bill  of  exchange,  then  indorsed  to  the  said  plain- 
tiff, and  accepted  by  the  said  defendant.     Yet  the  said  defendant,  contri- 
Ting  to  injure  the  said  plaintiff,  afterwards,  and  before  the  said  last-men- 
tioned bill  of  exchange  became  'due  and  payable,  and  whilst  the   said 
pluntiff  was  entitled  to  the  said  last-mentioned  bill  of  exchange,  to  wit, 
on,  Ac.  at,  Ac.  {venue')  aforesaid,  wrongfully,  and  injuriously,  and  without 
the  license  or  consent  of  the  said  plaintiff',  cancelled  and  erased  the  ac- 
ceptance by  the  said  defendant,  before  then  made  on  the  said  last-mcn- 
tiimed  bill  of  exchange,  by  means  whereof  the  said  plaintiff  hath  been 
prevented  and  is  unable  to  negotiate  the  said  last-mentioned  bill  of  ex- 
change, and  the  same  hath  become  and  is  of  little  or  no  value  to  the  said 
plaintiff,  to  wit,  at,  &o.  (venue)  afof*esaid. — [Add  a  count  in  trover  for 
tkebiU.] 

For  that  whereas  heretofore,  to  wit,  on,  Ac.  at,  Ac.  {venue)  it  was  agreed  for  tak- 
hetween  the  said  plaintiff  and  the  said  defendant,  that  the  said  defendant  ^nd^BeU- 
ffhonld  lend  unto  the  said  plaintiff  a  certain  sum  of  money,  to  wit,  the  sum  ing,  be 
of  £ —  of  lawful  money  of  Great  Britain,  to  be  returned  when  the  said  fore  de- 
plaintiff  should  be  thereunto  requested  ;  and  that  a  certain  [cow  with  calf,  p^^n^^^ 
and  a  certain  yearling  calf,]  of  great  value,  to  wit,  of  the  value  of,  Ac.  a  cow 
of  the  said  plaintiff,  should  be  a  security  to  the  said  defendant  for  the  which  had 
repayment  of  the  said  sum  of  money,  when  the  said  defendant  should  re-  ^^^^ 
quire  the  same,  but  that  the  said  [cow  with  calf,  and  the  said  yearling  ^^th  the 
calf,]  should  remain  in  the  possession  of  the  said  plaintiff  until  such  de-  defendant 
fiiolt,  and  that  after  such  default  the  said  defendant  should  have  power  J!?  *  ^"" 
and  aathority  to  take  away  from  the  possession  of  the  said  plaintiff,  and  the  pay. 
to  dispose  of  the  [said  cow  with  calf,  and  yearling  calf;]  and  the  said  mentby 
plaintiff  further  saith,  that  afterwards,  to  wit,  on  the  day  and  year  afore-  J^^^^f^' 
said,  at,  Ac.  {venue)^  the  said  defendant  lent  and  advanced  the  said  sum  of  money  on 
£ —  to  the  said  plaintiff,  on  the  terms  aforesaid  ;  and  that  afterwards,  a  ftiture 
to  wit,  on,  Ac.  at,  Ac.  *{venue)  the  said  defendant  did  give  notice  to  the  r*Jg»Tc  i 

said  plaintiff  to  i*epay  the  said  sum  of  £ —  on  or  before  the day  >•  ' 

of ,  Ac. ;  yet  the  said  defendant,  contriving  and  intending  to  injure 

the  said  plaintiff  in  this  behalf,  before  the  said day  of ,  Ac. 

the  time  so  appointed  by  the  said  defendant  for  the  repayment  of  the  said 
ram  of  money,  to  wit,  on,  Ac.  at,  Ac.  (venue)  did  wrongfully  and  unjust- 
ly take  and  drive  away  the  said  [yearling  calf,  and  cow  with  her  calf,] 
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AGAiHST    2S!lA  from  and  out  of  the  possession  of  the  said  plaintiff,  and  did  sell  and 

^GBMi^^  dispose  of  the  same  for  certain  small  sums  of  money,  and  converted  and 

disposed  thereof  to  his  own  use,  although  the  said  plaintiff,  afterwards, 

and  before  the  said day  of to  wit,  on,  Ac.  at,  Ac.  {venue^ 

aforesaid,  was  ready  and  willing,  and  then  and' there  tendered  and  offered 
to  pay  to  the  said  defendant  the  said  sum  of  £—2  whereby  the  said  plain- 
tiff hath  been  and  is  greatly  injured,^  to  wit,  at,  Ac.  (venue)  aforesaid. — 
Second  And  whereas  also,  at  the  time  of  the  committing  the  grievances  herein- 
count  2if^Y  next  mentioned,  it  had  been  agreed  between  the  said  plaintiff  and 
defendant,  that  a  certain  [cow  with  calf,  and  a  certain  yearling  calf,]  should 
stand  as  a  security  to  the  said  defendant  for  the  payment  to  him  by  the 
said  plaintiff  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  when 
he  the  said  defendant  should  require  payment  of  the  same,  to  wit,  at,  (t?e- 
nue}  aforesaid.  Yet  the  said  defendant,  contriving  and  intending  to  in- 
jure the  said  plaintiff  in  this  behalf,  before  the  time  appointed  by  the  said 
defendant  for  the  payment  by  the  said  plaintiff  of  the  said  last-mentioned 
sum  of  £ —  had  elapsed,  to  wit,  on,  Ac.  at,  Ac.  (^venue)  aforesaid,  sold 
and  disposed  of  the  said  [cow  with  calf,  and  the  said  yearling  calf,]  and 
converted  and  disposed  thereof  to  his  own  use,  whereby  the  said  plaintiff 
rn^ij^i  hath  been  and  is  greatly  injured,  to  wit,  at,  Ac.  (^venue)  aforesaid. — And 
count  whereas  also  the  said  plaintiff,  heretofore,  to  wit,  on,  Ac.  at,  Ac.  (t;enii«) 
at  the  special  instance  and  request  of  the  said  plaintiff,  caused  to  be  de- 
livered to  the  said  plaintiff  a  certain  [cow,  Ac]  of  the  said  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  £ —  to  be  by  the  said  defendant  kept  as  a 
security  for  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  law- 
ful money,  to  be  paid  by  the  said  plaintiff  to  the  said  defendant ;  and  al- 
though the  said  defendant  then  and  there  received  the  said  [cow,  Ac]  for 
the  purpose  aforesaid,  yet  the  said  defendant  not  regarding  liis  duty  in 
that  behalf,  afterwards,  to  wit,  on,  Ac  at,  Ac.  {venue)  without  the  license 
[  *G7t>  ]  and  consent  of  the  said  plaintiff,  wrongfully  and  injuriously  *did  sell  and 
dispose  of  the  said  f  cow,  Ac]  whereby  they  were  wholly  lost  tp  the  said 
plaintiff,  to  wit,  at,  Ac.  {venue)  aforesaid. — [Fovrih  count  in  trover.'] 

Against  a  For  that  whereas  the  said  defendant,  before  and  at  the  several  and  re- 
coal  meter  gpective  times  of  committing  the  several  grievances  in  this  and  the  next 
properly  count  mentioned,  was  one  of  the  meters  appointed  to  measure  and  super- 
measuring  intend  the  delivery  of  coals,  from  and  on  board  of  ships'laden  therewith, 
*^^n"^  in  the  pool  or  River  Thames,  in  the  port  of  London,  and  as  such  meter 
dering  a  ^^^  ^^^n  and  was,  before  the  committing  of  the  grievances  hereinafter 
true  ac-      next  mentioned,  to  wit,  on,  Ac.  at,  Ac.  {venue)  duly  stationed  in  and  on 

count  of     board  of  a  certain  ship  or  vessel  called  the ,  then  beuig  the  said 

liv^T     P^^^  ^^'  River  Thames,  duly  to  measure  and  superintend  the  delivery  of  a 

thereby     certain  cargo  of  coals,  then  being  in  and  on  board  of  the  said  ship  or  ves- 

piaintift      g^i^  ^  ^\^Q  respective  buyers  thereof,  and  it  thereupon  then  became  and 

mow  ^Uian  was  the  duty  of  the  said  defendant  as  such  meter  as  aforesaid,  justly,  tru 

he  reoeiT-   ly,  and  without  fraud,  to  measure  and  superintend  the  delivery  of  the  said 

^  cargo  to  the  respective  buyers  thereof,  and  to  make  just  and  true  returns 

thereof,  and  of  the  several  quantities  from  time  to  time  delivered  to  them^ 

in  order  that  they  might  thereafter  be  duly  debited  and  be  charged  for  the 

same  and   the   duty   thereon  due  and  payable.     And  whereas  the  said 

plaintiff  heretofore,  to  wit,  on,  Ac.  aforesaid,  at,  Ac  {venue)  aforesaid. 
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bargained  for  and  bought  a  certain  part,  to  wit,  one  fourth  part  of  the  said    

cargo  of  coals  to  be  thereafter  delivered  to  him  the  said  plaintiff  fi-om  and  ^  okw*- 
oat  of  the  said  ship  or  vessel,  and  a  certain  quantity  of  coals  was  there*      »al. 
upon,  afterwards,  to  wit,  on,  Ac.  aforesaid,  measured  and  delivered  from 
and  out  of  the  said  ship  or  vessel,  and  her  aforesaid  cargo,  as  and  for  a 
part  of  the  said  cargo  so  by  him  bargained  for  and  bought  as  afore- 
said by  and  under  the  metage,  measurement,  and  superintendence  of  the 
said  defendant  as  such  meter  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid. 
Yet  the  said  defendant,  not  regarding  his  duty  as  such  meter  as  afore- 
said, but  contriving,  and  wrongfully  intending  to  injure  the  said  plaintiff, 
did  not  justly,  truly,  and  without  fraud,  measure  and  superintend  the 
delivery  of  the  said  coals,  which  were  so  measured  and  delivered  unto 
die  said  plaintiff  as  aforesaid,  nor  make  a  just  and  true  return  of  the  last- 
mentioned  cargo  or  quantity  thereof,  according  to  his  aforesaid  duty  in 
that  behalf,  but  omitted  and  neglected  so  to  do,  and  therein  failed  and 
made  default,  and  on  the  contrary  *thereof,  the  said  defendant  as  such  [  *677  J 
meter  as  aforesaid,  afterwards,  to  wit,  on,  Ac.  aforesaid,  at,  Ac.  {venue) 
aforesaid,  did  falsely  and  fraudulently  measure  and  deliver  the  said  last- 
mentioned  coals,  and  suffer  and  permit  the  same  to  be  measured  and  de- 
lirered  unto  the  said  plaintiff  from  and  out  of  the  said  ship  or  vessel,  and 
her  aforesaid  cargo,  as  and  for,  and  as  then  and  there  being,  divers,  to 
lit,  12  chaldrons  and  one  vat  of  such  parcel  of  the  said  coals  so  bargain- 
ed tor  and  bought  by  him  the  said  plaintiff  as  aforesaid,  and  did  afterwards, 
to  wit,  on,  Ac.  aforesaid,  as  such  meter  as  aforesaid,  falsely  and  fraudu- 
lently return  Ihe  said  coals  which  were  so  measured  and  delivered  to  the 
said  plaintiff  as  aforesaid,  as  then  and  there  being  12  chaldrons  and  one 
vat  of  coals,  in  order  that  the  said  plaintiff,  as  sucli  buyer  thereof  as  afore- 
said, might  be  debited  for  the  same,  and  be  chained  with,  and  become  li- 
aWe  to  pay  duty  thereon  accordingly ;  whereas  in  truth  and  in  fact  the 
said  coals  so  measured  and  delivered  to  the  said  plaintiff  as  aforesaid,  as 
and  for  12  chaldrons  and  one  vat  of  coals  as  aforesaid,  were  not  nor  did 
contain  12  chaldrons  and  one  vat  of  coals,  but  only  a  much  less  quantity, 
to  wit,  420  bushels  of  coals,  to  wit,  at,  Ac.  aforesaid,  whereby,  and  by 
reason  of  which  said  several  premises,  he  the  said  plaintiff  was  hindered 
and  prevented  from  receiving,  and  lost  and  was  deprived  of  the  difference 
in  the  quantity  between  the  said  coals  so  measured  and  delivered  to  him  as 
aforesaid,  and  12  chaldrons  and  one  vat  of  the  said  coals,  so  by  him  ' 
bought  as  aforesaid,  being  divers,  to  wit,  21  bushels  of  coals,  and  was 
afterwards  debited,  and  forced  and  obliged  to,  and  did  pay  for  the  said 
ooak  so  to  him  measured  and  delivered  as  aforesaid,  as  being  12  chal- 
drons and  one  vat  of  the  said  coals  so  by  him  bought  as  aforesaid,  toge- 
ther with  the  duty  thereon  accordingly,  and  was  thereby  obliged  to,  and  did 
lay  out  and  pay  divers  large  sums   of  money,  in  the  whole  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  more  than  was  justly 
due  and  payable  from  him,  for  and  in  respect  to  the  said  coals  so  deliver- 
ed to  him  as  aforesaid,  and  the  duty  thereon  accordingly,  to  wit,  at,  Ac. 
(venuey. — [Second  count  nearly  similar  to  the  foregoing  ^stating  thai  the 
defendant  took  ujxm  himself  as  such  meter  as  aforesaid^  the  measure* 
ment  of  the  coals ^  yet  took  so  little  and  such  bad  care  in  the  metage^  thai 
the  plaintiff  paid  for  more  coals  than  were  delivered  as  before. — Third  „y^ 
and  fourth  counts  nearly  the  same  as  the  ^econ^.j— *And  whereas  also,  be-  oom^^. 
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BAiim  ^^^^  ^^^  committing  of  the  grieyancee  hereinafter  next  mentioned,  'thesaid 
IK  GENB-  plaintiff  had  purchased  a  certain  other  quantity  of  coals,  parcel  of  the 
BAL.  cargo  of  a  certain  other  ship  or  vessel  called,  &c.  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter  next  mentioned,  lying  in  that  part  of 
the  river  Thames  called  the  pool.  And  whereas  also,  before  and  at  the 
time  of  the  committing  of  the  grievances  hereinafter  next  mentioned,  die 
said  defendant  was  one  of  the  laboring  coal  meters  before  then  appointed 
to  measure  coals,  delivered  in  the  pool  aforesaid,  and  as  such  meter  had 
been  and  was  then  stationed  and  empl<^ed  to  measure  the  said  last-men- 
tioned coals  from  and  on  board  the  said  lastrmentioned  sliip,  to  him  the 
said  plaintiff  in  that  behalf,  for  certain  metage  and  i*eward  in  that  behalf 
due  and  payable,  and  the  said  defendant  had,  before  and  at  the  time  of 
committing  of  the  said  grievance  hereinafter  next  mentioned,  undertaken  the 
admeasurement  of  the  said  last-mentioned  coals,  yet  the  said  defendant 
not  regarding  his  duty  in  that  behalf,  heretofore,  to  wit,  on,  Ac.  at,  Ac. 
(venue^  aforesaid,  so  negligently,  inattentively,  and  improperly  conducted 
himself,  in  and  about  the  measuring  of  the  said  coals,  so  purchased  by 
the  said  plaintiff  as  last  aforesaid,  from  and  out  of  tlie  said  last-mentioned 
ship  to  the  said  plaintiff,  that  by  and  through  the  negligent,  inattentive,  and 
improper  conduct  of  the  said  defendant  as  such  meter  as  last  aforesaid,  in 
that  behalf,  the  said  quantity  of  coals  so  purchased  by  him  the  said  plain- 
tiff as  last  aforesaid,  was  not  measured  from  and  out  of  the  said  last-men- 
tioned ship  or  vessel,  to  him  the  said  plaintiff,  but  on  the  contrary  thereof, 
afterwards,  to  wit,  on,  Ac.  aforesaid,  by  means  of  the  said  improper  con- 
duct of  the  said  defendant,  a  much  less  quantity  of  coals  than  the  said 
quantity  so  purchased  by  the  said  plaintiff  as  last  aforesaid,  was  deliver- 
ed to  him  the  said  plaintiff  from  the  said  last-mentioned  ship,  as  being  the 
said  quantity  of  coals  so  purchased  by  him  the  said  plaintiff  as  last  sifore- 
said,  and  as  having  been  justly  measured  from  the  said  last-mentioned 
ship  to  him  the  said  plaintiff,  by  means  of  which  said  improper  conduct 
of  the  said  defendant  in  that  behalf,  the  said  plaintiff  lost  and  was  depriv- 
ed of  the  full  and  just  quantity  of  coals  so  by  him  purchased  as  last  afore- 
said, and  was  called  upon  for,  and  forced  and  obliged  to  pay  for  a  grcatr 
er  quantity  of  coals  than  was  in  fact  delivered  to  him,  under  his  said  last 
mentioned  purchase,  to  wit,  at  Ac.  {venuey  aforesaid. — [  Sixth  eowU  in 
trover  generally. "] 

For  putting     For  that  whereas  the  said  defendant,  before  the  committing  of  tbe 
plaintiff's   grievances  hereinafter  mentioned,  to  wit,  at,  Ac.  {venue')  took  and  dis 
kwTdaml    t^^'^^^  »  certain  [mare]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 
age  feasant  value  of  £ —  as  doing  damage  to  the  said  defendant,  and  then  imponnd* 
into  defen-  ed  the  said  fmare]  as  such  distress  for  such  damage,  in  a  certain  private 
d^'sfUrm  p^^nd^  ^jjaj;  jg  ^o  say,  in  a  certain  farm  and  premises,  with  the  appurte- 
whereby     nanccs,  of  the  said  defendant,  situate  and  *being  at,  Ac.  to  wit,  at,  Ac. 
the  mare     {vejitie)  aforesaid,  and  theronpon  it  then  and  there  became  and  was  the 
ISdd?^   duty  of  the  said  defendant  to  take  due  and  proper  care  of  the  aforesaid 
I    679  ]  [n^^^^®?]  whilst  the  same  was  so  impounded  by  him  in  such  pound  as  afore- 
said ;  nevertheless  the  said  defendant,  not  regarding  his  duty  in  that  be- 
half, but  contriving,  and  falsely  and  fraudulently  intending  to  injure  and 
damnify  the  said  plaintiff,  whilst  the  said  fmare]  was  so  impounded  as 
aforesaid,  to  wit,  on,  Ac.  at,  Ac.  (yenue^  aforesaid  so  carelessly  and  ne^- 
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ligently  behaved  and  conducted  himself,  that  the  said  fmare]  then  and   against 
there  became  and  was  greatly  gored,  torn,  and  lacerated,  insomuch  that  general. 
the  said  [mare]  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  died, 
and  was  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  <tc.  {venue)  aforesaid. 
And  whereas  also  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at.  Second 
Ac.  (venue)  aforesaid,  the  said  defendant  had  the  care  and  custody  of  a  ^^*- 
certain  [  mare]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
£ —  yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  then 
and  there  so  negligently,  carelessly,  and  improperly  behaved  and  con- 
ducted himfeelf  in  the  taking  care  of  the  said  last-mentioned   fmare]  that 
by  reason  of  the  carelessness  and  improper  conduct  of  the  said  defendant 
in  that  behalf,  the  said  [mare]  then  and  there  became  and  was  greatly 
hurt  and  wounded,  and  by  means  thereof  afterwards,  to  wit,  on  the  day 
tnd  year  aforesaid,  died,  to  wit,  at,  Ac.  (venue)  aforesaid. — [Tfiird  count 
in  trover.'] 


FOR 
DECEIT. 


[Commencement  as  ante^  696.] — For  that  whereas  the  said  plaintiff 
heretofore  to  wit,  on,  Ac.  at,  Ac.  (venue)  at  ♦the  special  instance  and 
request  of  the  said  defendant,  bargained  with  the  said  defendant  to  buy  For  a  fiiiM 
of  the  said  defendant  a  certain  [horse,]  at  and  for  a  certain  price  or  sura  ^/Yhoree 
of  money,  to  wit,  the  sum  of  £ — ,  and  the  said  defendant  by  then  and  (</). 
there  falsely  and  fraudulently  warranting  the  said  [horse]  to  be  [sound  [  *680  ] 
and  quiet  in  harness,]  then  and  there  sold  (c),  the  said  [horse]  to  the  said 
plaintiff  for  the  said  sum  of  JB  —  which  was  then  and  there  paid  by  the 
plaintiff  to  the  said  defendant ;  whereas,  in  truth  and  in  fact,  the  said 
[horse]  was,  at  the  time  of  the  said  warranty  and  sale  thereof,  [unsound, 
unsteady,   restive,   and  ungovernable  in  harness,  and  hath  from  thence 


id)  Aa  to  wbat  constitutes  a  good  cause  of 
Mtion  for  deceit,  see  3  Chit.  Com.  Law,  806; 
Chitty,  jun.  on  Contracts,  223.  2  Stark.  561. 
Aa  to  warrantiea  in  general,  ante,  279,  n.  If 
tbere  was  no  warranty,  but  only  a  fiilse  repre 
acntation.  not  connected  with  the  contract,  the 
dedara(bn  should  be  in  case  for  the  deceit,  4 
Camp.  22;  12  East,  11.  llie  general  rule 
la,  that  whate-ver  a  seller  reprcsenii  at  a  sale 
m  a  warranty.  If  a  person,  at  the  time  of  his 
aeOmg  a  horse  say,  **  I  never  warrant,  but  he 
ii  aoniid  as  &r  as  I  know,*'  this  is  a  qualified 
wmrranty,  and  may  be  sued  on  in  assumpsit, 
riiowiiig  tliat  defendant  knew  of  the  unaouad- 
BCfli,  4  C.  &  P.  45.  In  some  cases,  thou^ 
tkcie  be  a  warranty  and  stipulation  that  the 
vendor  wlU  take  bock  the  article,  yet  the  ven- 
4ee  may  aae  for  the  deceit,  2  Stark.  162L  Some 
deceit,  for  the  purpose  of  putting  the  plaintiff 
eff  lug  guard,  must  be  proved,  unless  there  was 
a  wmnraoty,  1  Stark.  75;  8  Campb.  166.  A 
fCDdfV  most  either  be  silent  or  speak  the  truth, 
2  Stark.  565.  A  vendor  may  repudiate  a  con- 
tract on  tbe  ground  of  flraud,  but  to  entitle  him 
so  to  do  tbe  yendee  most  be  put  in  tUUu  puh 


Therefore,  if  the  vendor  have  derived  any  ben- 
efit fVom  the  contract,  be  should  sue  for  the 
deceit,  and,  in  such  case,  he  cannot,  in  an  ac- 
tion for  the  price  of  the  thing  sold,  &c.  resist 
the  action  on  account  of  the  fhiud,  see  ante, 
279.  See  the  use  of  declaring  in  cose,  8  East, 
62;  and  the  precedents  in  8  ViWs.  40  to  48;  2 
East,  44G;  8  Wentw.  Index,  l8,  29,  30;  2 
Rich.  C. P.  165;  li  East, 632;  Morg.  255, 257; 
PI.  A.  240;  1  Rol.  Ab.  91,  1.  10.  pi.  8;  2 
Marsh.  217;  Post, 631 ,  &c.  of  declarations  for 
deceit  on  the  sale  of  goods,  &c.  and  ante,  279 
to  287,  in  notis.  In  this  action  upon  an  ex 
prees  warranty,  the  stienter  need  not  be  al 
leged,  nor,  if  stated,  need  it  be  proved,  2  East, 
446.  It  seems  an  indictment  will  lie  against 
two  or  more  persons  for  conspiracy  to  cheat  and 
defhuBid  a  man  by  selling  him  an  unsound  horse, 
1  Stark.  402;  2  B.  &  A.  204. 

(« )  It  is  proper  to  say  warrantizando  vendU 
dit,  in  order  that  it  may  appear  that  the  war- 
ranty was  at  the  time  of  the  sale.  Com.  Dig. 
Action  on  the  Case  for  Deodt»  F.  2.  See  also 
12  East,  632. 
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hitherto  so  remained  and  continued.  And  the  said  plaintiff  in  fact  saith, 
that  the  said  defendant,  by  means  of  the  premises,  on  the  day  and  year 
aforesaid,  at,  &c.  {venue)  aforesaid,  £Etlsely  and  fraudulently  deceived  the 
said  plaintiff  on  the  sale  of  the  said  [horse]  as  aforesaid,  and  thereby  the 
[  *681  ]  said  [horse]  afterwards,  to  wit,  'on  the  day  and  year  aforesaid,  not  only 
became  of  no  use  or  value  to  the  said  plaintiff,  but  also  then  and  there 
greatly  kicked,  hurt,  injured  and  spoiled  a  certain  other  horse  of  the  said 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  and  thereby  also  the 
said  plaintiff,  was  then  and  there  put  to  great  expense  of  his  monies,  iii 
the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — 
in  and  about  the  feeding  and  taking  care  of  and  selling  and  disposing  of 
the  said  [horse,]  to  wit,  at,  &g.  {venue)  aforesaid. 

8«»"*<l  •  And  whereas  also  the  said  plaintiff  heretofore,  to  wit,  on  the  day  and 
«>^  (/ )•  jQ^  aforesaid,  at,  &c.  {iwnue)  aforesaid,  bargained  with  the  said  defend- 
ant to  buy  of  the  said  defendant  a  certain  other  [horse,]  and  the  said  de- 
fendant, by  then  and  there  falsely  warranting  the  said  last-mentioned 
[horse]  to  be  sound,  falsely  and  fraudulently  induced  the  said  plaintiff 
then  and  there  to  buy,  and  the  said  plaintiff  did  then  and  there  boy  of 
tlTe  said  defendant,  the  said  last-mentioned  [horse,]  for  a  certain  other 
large  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  where- 
as in  truth  and  in  fact  the  said  last-mentioned  [horse,]  at  the  time  of  the 
said  last-mentioned  warranty  and  sale,  was  not  sound,  but  then  was,  and 
thence  hitherto  hath  been,  and  still  is,  unsound,  and  of  no  use  or  value  to 
the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid.  And  so  the  said  plain- 
tiff saith,  that  the  said  defendant  falsely  and  fraudulently  deceived  the  said 
plaintiff  on  the  sale  of  the  said  last-mentioned  horse  as  aforesaid,  to  wit, 
at,  &c.  (venue)  aforesaid. — [  Conclude  as  ante^  696.] 

For  deceit       ^^^  ^^^  whcrcas  the  said  plaintiff  heretofore,  to  wit,  on,  &c.  at,  <fec, 
of  warran-  Qoenue)  at  the  special  instance  and  request  of  the  said  defendant,  bar- 
tyonthe     gained  with  the  said  defendant  to  exchange  with  the  said  defendant  a 
S^a  hOTse.  certain  [horse]  of  the  said  defendant  for  a  certain  [horte]  of  the  said 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  and  for  a  certain 
sum  of  money,  to  wit,  the  sum  of  £ —  to  be  therefore  paid  and  delivered 
by  the  said  plaintiff  to  the  said  defendant,  together  with  the  said  [horse^ 
of  the  said  plaintiff,  in  exchange  for  the  said  [horse]  of  the  said  defencf- 
ant,  and  the  said  defendant,  by  then   and   there  warranting  the   said 
r  ^682 1  [^^o^o]  o^  ^^  ^^^  defendant,  to  be  sound,  then  and  there  ^falsely  and 
fraudulently  sold  and  exchanged  the  same  [horse]  with  the  said  plaintiff 
for  the  said  [horse]  of  the  said  defendant,  and  for  the  said  sum  of  mo- 
ney, to  be  paid  and  delivered  by  the  said  plaintiff  to  the  said  defendant, 
together  with  the  said  [horse]  of  the  said  plaintiff  as  aforesaid ;  and  the 
said  plaintiff,  confiding  in  the  said  warranty,  afterwards,  to  wit  on  the  day 
and  year,  aforesaid,  at,  &c.  (venue)  aforesaid,  delivered  his  said  [horse]  to 
the  said  defendant, in  exchange  for  the  said  [horse]  of  the  said  defendant ; 
whereas  in  truth  -and  in  fact,  at  the  time  of  the  making  of  the  said  false 
warranty  as  aforesaid,  and  of  the  said  exchange  as  aforesaid,  the  said 
[horse]  of  the  said  defendant  was  not  sound,  but,  on  the  conti*ary  thereor 

^  (/)  See  ibrm,  2  Bioh.  a  P.  165. 
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then  was,  and  still  is,  unsound  and  hath  become  and  is  of  no  use  or  value 
to  the  said  plaintiff;  and  also,  by  means  of  the  premises,  the  said  plain- 
tiff hath  lost  and  been  deprived  of  the  use  of  his  said  [horse]  to  wit,  at, 
Ac.  (venue)  aforesaid ;  and  so  the  said  plaintiff  saith,  that  the  said  de- 
fendant, on  the  said  sale  and  exchange,  falsely  and  fraudulently  deceived 
and  defrauded  the  said  plaintiff  as  aforesaid,  to  wit,  at,  &c.  '(venue)  afore- 
said.— And  whereas  also,  the  said  plaintiff  afterwards,  to  wit,  on  the  day  Second 
and  year  aforesaid,  at,  Ac.  (venue)  aforesaid,  at  the  like  special  instance  *^^** 
and  request  of  the  said  defendant,  bargained  with  the  said  defendant  to 
exchange  with  the  said  defendant  a  certain  [gelding]  of  the  said  plaintiff, 
and  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  for  a  certain  [geld- 
ing of  the  said  defendant ;  and  the  said  defendant  then  and  there,  well 
knowing  the  said  last-mentioned  [gelding]  of  the  said  defendant  to  be 
unsound,  then  and  there  by  falsely  and  fraudulently  warranting  his  said  * 
last-mentioned  [gelding]  to  be  sound,  exchanged  the  same  with  the  said 
plaintiff  for  his  said  [gelding]  and  for  the  said  last-mentioned  sum  of  mo- 
ney ;  whereas  in  truth  and  in  fact  the  said  last-mentioned  [gelding]  of  the 
said  defendant,  at  the  time  of  the  said  exchange  thereof,  was  unsound, 
and  hath  become  and  is  of  no  use  or  value  to  the  said  plaintiff,  to  wit, 
at,  Ac.  (venue)  aforesaid ;  and  the  said  plaintiff  saith,  that  the  said  de- 
fendant, on  the  day  and  year  aforesaid,  falsely  and  fraudulently  deceived 
the  said  plaintiff,  on  the  said  last-mentioned  exchange,  to  wit,  at,  &c. 
(venue)  aforesaid. — [  Third  count  in  trover.] 

For  that  whereas  the  said  plaintiffs,  heretofore,  to  wit,  on,  &o.  at,  &o.  For  fklae- 
(venue)  at  the  special  instance  and  request  of  *the  said  defendants,  bar-  ^^  ^J^" 
gained  with  the  said  defendants,  to  buy  of  them  the  said  defendants  a  ^abie'tobo 
certain  cable,  at  and  for  a  certain  price  or  sum  of  money,  to  wit,  the  sum  made  of 
oi^  &c.  of  lawful  money  of  Great  Britain  :  and  the  said  defendants  then  ^^^  ^'J^ 
and  there,  by  falsely  and  fraudulently  warranting  the  said  cable  to  befiAig^™*^' 
a  new   British-made  cable,  then  and   there  sold   the   said  cable  to  the  whereas  it 
said  plaintiffs,  for  the  said  sum  of  £ —  then  and   there   paid  by  the  ^J^  "*j® 
said  plaintiffs  to  the  said  defendants   for  the   same ;  whereas  in   truth  rouen^un- 
aad  in  fact  the  said  cable,  at  the  time  of  the  said  warranty  and  sale,  was  laid  Rus- 
not  a  new  British-made  cable,  but  ^vas  then  and  there  a  cable  made  of  ^'J^  ^^^®' 
the  materials  of  an  old   rotten  unlaid  Russian  cable,  and  of  half  clean  piatntiff 
hemp,  and  other  toppings,  and  hemp  from  which  the  staple  part  thereof  sustained 
had  been  taken  away  by  the  manufacturer,  contrary  .to  the  statute  in  such  ^P^^^^ 
case  made  and  provided.     And  the  said  plaintiffs  in  fact  say,  that  the  said  r**683  I 
defendants,  by  means  of  the  premises,  on  the  day  and  year  aforesaid,  at, 
Ac.  aforesaid,  falsely  and  fraudulently  deceived  them  the  said  plaintiffs 
on  the  sale  of  the  said  cable  as  aforesaid.     By  means  whereof  the  said 
plaintiffs,  confiding  in  the  said  warranty,  used  and  employed  the  said  first- 
mentioned  cable  as  a  cable  in  and  for  a  certain  ship  or  vessel  of  the  said 
plaintiffs  called  the  Shakespeare  ;  and  afterwards,  to  wit,  on,  &o.  whilst 
the  said  ship  or  vessel  was  anchored  by  the  said  last-mentioned  cable,  in 
a  certain  place  called  Yarmouth  Roads,  the  said  last-mentioned  cable, 
from  its  being  so  made  as  aforesaid,  then  and  there  broke,  and  the  said 
ship  or  vessel  was  in  imminent  peril  of  being  wrecked,  and  the  lives  of 
the  crew  thereof  were  greatly  endangered ;  and  also  thereby  the  said 
plaintiffs  were  forced  and  obliged  to,  and  necessarily  did,  lay  out  and  ex- 
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pend  a  large  sum  of  money,  to  wit,  the  sum,  of  & — ,  of  like  lawful  mo- 
ney, in  and  about  purchasing  and  getting  on  board  the  said  ship  or  ves- 
sel, a  certain  other  cable  for  the  said  ship  or  vessel,  in  the  place  of  the 
said  first-mentioned  cable,  and  also  thereby  the  said  ship  or  vessel  was 
greatly  delayed  in  a  certain  voyage  in  which  she  was  then  engaged,  and 
the  said  plaintiffs  lost  and  were  deprived  of  divers  large  profits  and  gain, 
which  they  otherwise  would  have  made  from  the  earnings  of  the  said  ship 
or  vessel,  to  wit,  at,  &c.  aforesaid. — And  whereas  also  the  said  plainti£b, 
heretofore,  to  wit,  on,  Ac.  at,  &c.  (ventre). — [Second  count  like  the  first,  ' 
stating  the  cable  to  be  made  of  old,  bad,  and  impi-oper  materials,  and  thai 

J  thereby  defendants  deceived  plaintiffs :  and  thai  whilst  said  ^lastrmen- 
tioned  ship  or  vessel  was  using  the  cable,  it  broke,  Sfc.  as  in  the  first  count.Jl 
— And  whereas'  also,  the  said  plaintiffs,  heretofore,  to  wit,  on  the  said, 

•  &c.  at,  &c.  {venue)  aforesaid,  bargained  with  the  said  defendants,  to  bay 
of  them  the  said  defendants  a  certain  other  cable,  and  the  said  defendants, 
by  then  and  there  falsely  warranting  the  said  last>-men tioned  cable  to  be 
a  new  British-made  cable,  falsely  and  fraudulently  induced  the  said  plain- 
tiffs then  and  there  to  buy,  and  the  said  plaintiffs  did  then  and  there  buy 
of  the  said  defendants,  the  said  last-mentioned  cable,  at  and  for  a  certain 
other  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  where- 
as in  truth  and  in  fact,  the  said  last-mentioned  cable,  at  the  time  of  the 
said  last-mentioned  warranty  and  sale,  was  not  a  new  Brt7»A-made  cable, 
but  had  been,  and  then  and  there  was  made  of  old,  bad,  and  improper 
materials,  contrary  to  the  btatute  in  such  case  made  and  provided^  to  wit, 
at,  <&c.  (venue)  aforesaid ;  and  the  said  plaintiffs,  in  fact  say,  that  the 
said  defendants  falsely  and  fraudulently  deceived  them  the  said  plaintiffs 
on  the  sale  of  the  said  last-mentioned  cable  as  aforesaid,  to  wit,  at,  Ac. 
aforesaid. — [Fourth  count  same  as  the  third,  omitting  the  icord  British,aind 
the  words  "contrary  to  the  form  of  the  Statucc  in  such  case  made  and 
provided.*'] — And  whereas  also,  heretofore,  to  wit,  on  the  said,  Ac.  at, 
&c.  {venue)  aforesaid,  the  said  defendants  were  possessed  of  a  certain 
other  cable,  and  well  knowing  that  the   said  last-mentioned   cable  was 
made  of  old,  bad,  and  improper  materials,  did,  nevertheless,  falsely, 
fraudulently,  deceitfully  represent  the  said  last-mentioned  cable  to  be  a 
new  British-made  cable,  and  did  then  and  there,  by  means  of  such  false, 
fraudulent,  and  deceitful  rgpresentation,  induce  the  said  plaintiffs  to  bay  the 
said  last-mentioned  cable,  of  and  from  the  said  defendants,  at  and  for  a 
certain  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  whereas 
in  truth  and  in  fact,  at  the  time  of  the  said  representation  and  sale,  the  said 
last-mentioned  cable  was  not  a  new  British-made  cable,  but  on  the  con* 
t'rary  thereof,  was  then  and  there  made  of  old,  bad,  and  improper  materia 
als  as  aforesaid,  to  wit,  at,  &c.  {venuje)  aforesaid  ;  by  meaus  whereof  the 
said  plaintiffs,  confiding  in  the  said  representation,  used  and  employed  the 
uaid  last-mentioned  cable  as  a  cable  in  and  for  a  certain  other  ship  or  ves- 
sel of  the  said  plaintiffs,  and  afterwards,  to  wit,  on  the  said,  Ac.  while  ibe 
said  last-mentioned  ship  or  vessel  was  anchored  by  the  said  last-meDti<Hi- 

]  ed  cable,  in  Yarmouth  Roads  aforesaid  *the  said  last-mentioned  cable, 
from  its  being  so  made  as  aforesaid  then  and  there  broke,  and  the  said 
lastrmentioned  ship  or  vessel  was  in  imminent  peril  of  being  wrecked,  and 
the  lives  of  the  crew  thereof  greatly  endangered,  and  also  thereby  the 
said  plaintiffs  were  forced  and  obliged  to,  and  necessarily  did,  lay  out  and 
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expend  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  mo-      'o» 
ney,  in  and  about  purchasing  and  getting  on  board  the  said  last-mentioned    ^**^"™* 
ship  or  vessel  a  certain  other  cable,  in  the  place  of  the  first-mentioned  ca- 
ble, and  also  thereby  the  said  last-mentioned  ship  or  vessel  was  greatly 
delayed  in  a  certain  voyage  in  which  she  was  then  engaged,  and  the  said 
plaintiffs  lost  and  were  deprived  of  divers  large  profits  and  gains,  which 
they  otherwise  would  have   made,  from  the  earnings  of  the  said  last- 
mentioned  ship  or  vessel,  to  wit,  at,  &c.  (venue)  aforesaid. — And  where-  Sixth 
as  also,  heretofore,  to  wit,  on  the  said,  Ac. — [  Sixth  count  nearly  similar  to  ®°^^" 
the  fifths  omitting  the  words  British-made,  and  staling  that^  "  whilst  the 
said  ship  was  using  the  said  lai^t-mentioned  cable,  instead  of  being  anchor- 
ed."]— ^And  whereas  also  the  said  plaintifl,  heretofore  to  wit,  on  the  said  g^yenth 
4c.  aforesaid,  at,  &c.  {venue)  aforesaid,  bargained  with  the  said  defend-  count 
ants  to  buy  of  the  said  defendants  a  certain  other  cable,  as  and  for  a  ca- 
ble fit  to  be  used  for  a  ship  or  vessel,  and  made  of  good  and  lawful  ma- 
terials^  and  the  said  defendants  then  and-  there,  well-knowing  the  said  last- 
mentioned  cable  to  be  unfit  to  be  used  for  a  ship  or  vessel,  and  to  bemads 
of  bad  and  unlawful  materials^  then  and  there  fraudulently  and  deceitful- 
ly sold  the  said  last-mentioned  cable  as  and  for  a  cable  fit  to  be  used  for  a 
ship  or  vessel,  and  made  of  good  and  laioful  materials^  at  and  for  a  certain 
other   sum   of  money,  to  wit,  the  sum  of  £ —  of  like  lawful    money ; 
whereas  in  truth  and  in  fact  the  said  last-mentioned  cable  at  the  time  of 
the  said  sale  thereof  was  unfit  to  be  used  for  a  ship  or  vessel,  and  was 
then  and  there  made  of  bad  and  unlawful  materials^  whereby  the  said 
last-mentioned  cable  became  and  was  of  no  use  or  value  to  the  said  plain- 
tiflfe,  to  wit,  at,  &c.  (jvenue)  aforesaid. — [Eighth  count  similar  to  the  sev- 
enthy  omitting  the  words  in  italics.] 

For  that  whereafc,  before  the  committing  of  the  grievance  by  the  said  For  de- 
defendant  hereinafter  next  mentioned,  to  wit,  *on,  Ac.  at,  Ac.  {venue)  ^^^^\ 
the  said  plaintifl*,  at  the  special  instance  and  request  of  the  said  defend-  smaller 
ant,  bargained  for,  and  agreed  to  buy  of  the  said  defendant,  and  the  said  quantity 
defendant  then  and  there  sold  to  the  said  plaintiif,  a  large  quantity,  to  ^^^pj^ 
wit,  [two  chaldrons  and  a  half  of  coals,  wharf  measure,]  at  and  for  a  tended 
certain  price  or  sum  of  money,  to  wit,  at  and  after  the  rate  or  price  of  (j/)- 
£ —  of  lawful  money  of  Great  Britain,  for  each  j^nd  every  chaldron  there-  I  *686  J 
of;  and  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  Ac.  {venu^)  aforesaid,  fraudulently  and  deceitfully  contriving, 
and  craitily  and  subtly  intending  to  deceive  and  defraud  the  said  plaintiff* 
in  this  behalf,  did  fraudulently  and  deceitfully  deliver  to  the  said  plaintiff 
a  certain  quantity  of  coals,  as  and  for  the  said  quantity  of  coals  so  bar- 
gained for  and  sold  to  the  said  plaintiff  as  aforesaid,  whereas  in  truth  and 
in  fact  the  said  coals  so  delivered  to  the  said  plaintiff  by  the  said  defend- 
ant as  afoxesaid,  at  the  time  of  the  delivery  thereof  as  aforesaid,  were 
deficient  in  the  full  quantity  which  they  ought  to  have  contained,  and 
want4^  of  the  said  quantity  which  they  ought  to  have  contained,  divers, 
to  wit,  twenty  bushels  of  coals,  as  the  said  defendant  then  and  there  well 
knew  ;  and  so  the  said  plaintiff  saith,  that  the  said  defendant  falsely  and 
fraudulently  deceived  and  defrauded  the  said  plaintiff  in  the  said  sale, 

iff)  Am  to  these  ooimts,  see  8  Stark.  28. 
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'®*  and  thereby  he  the  said  plaintiff  lost,  and  was  deprived  of  all  the  benefit 
and  advantage  which  he  might  and  would  otherwise  have  derived  and 
acquired  ^jom  the  said  sale,  and  hath  been,  and  is,  by  means  of  the  pre- 
mises otherwise  greatly  injured  and  damnified,  to  wit,  at,&c.  (venue')  afore- 
gg^^^  said. — And  whereas  also,  the  said  plaintiff  afterwards,  to  wit,  on  the  day 
count  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  at  the  like  special  instance 
and  request  of  the  said  delendant,  bargained  with  the  ^aid  defendant  to 
buy  of  the  said  defendant,  a  certain  other  large  quantity  of  coals,  [as 
and  for  thirty  sacks  of  coals,]  at  and  for  a  reasonable  price  to  be  there- 
fore paid  for  the  same ;  and  the  said  defendant  then  and  there,  well 
knowing  the  said  last-mentioned  quantity  of  coals  to  be  a  less  quantity  of 
coals  than  [thirty  sacks  of  coals]  so  agreed  to  be  bought  by  the  said 
plaintiff  as  last  aforesaid,  to  wit,  that  the  same  only  contained  [twenty- 
four  sacks  of  coals,]  then  and  there  sold  and  delivered  the  said  quantity 
of  coals  to  the  said  plaintiff  as  and  for  the  said  quantity  of  [thirty  sacks 
of  coals,]  and  thereby  falsely  and  fraudulently  deceived  and  defrauded 
[  *687  ]  the  *said  plaintiff,  to  wit,  at,  Ac.  {venue)  aforesaid. — And  whereas  also, 
Third  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  {venue^  afore- 
^^^^  said,  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de- 
fendant, bargained  for  and  agreed  to  buy  of  the  said  defendant,  and  the 
said  defendant  then  and  there  sold  to  the  said  plaintiff,  a  large  quantity, 
to  wit,  [two  chaldrons  and  a  half  of  coals,  wharf  measure,]  at  and  for  a 
certain  jirice  then  and  there  agreed  upon,  to  be  delivered  by  the  said  de- 
fendant to  the  said  plaintiff  on  certain  premises  of  the  said  plaintiff,  situate 
at in  the  county  aforesaid,  within  a  reasonable  time  then  nexl  fol- 
lowing^ and  although  the  said  plaintiff  hath  always  been  ready  and  wil- 
linjr  to  pay  for  the  said  last-mentioned  coals  according  to  the  terms  of  the 
said  lastrmentioned  sale  ;  and  although  a  reasonable  tipe  for  the  delivery 
of  the  said  lastrmentioned  coals  hath  long  since  elapsed,  whereof  the 
said  defendant  hath  always  had  notice,  to  wit,  at,  &c.  {venue)  aforesaid  ; 
yet  the  said  defendant,  contriving  and  intending  to  deceive  and  defraud 
the  said  plaintiff  in  this  behalf,  hath  not,  although  he  was  aften^^ards,  \o 
wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  requested  by  the  said  plaintiff  so  to 
do,  as  yetdelivercd  the  said  last-mentioned  quantity  of  coals  as  aforesaid,  but 
hath  hitherto  wholly  neglected  and  refused  so  to  do,  and  on  the  contrary 

thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at to  wit, 

at,  Ac.  {venue)  aforesaid,  fraudulently  and  deceitfully  offered  and  en- 
deavored to  deliver  to  the  said  plaintiff  a  much  less  quantity  of  coals 
than  the  said  coals  so  bargained  for  as  last  aforesaid,  to  wit,  [twenty-four 
sacks  of  coals,]  as  and  for  the  same  quantity  of  coals  so  bargained  for  as 
last  aforesaid,  to  wit,  at,  Ac.  {venue)  aforesaid. — \^Anoilier  count  in 
trover."} 

Forde-  For  that  whereas  the  said  plaintiff,  on,  Ac.  at,  Ac.  (ventre) 'bargained 

ceitfuUy      with  the  said  defendant  to  buy  of  him  a  certain  piece  or  parcel  of  ground 
Un!f  L      ^^  ^^^  ^^^^  defendant  called,  Ac.  situate  and  being  in  the  parish  of  -^-~ 

and  ibr  a 

greater  {h)  Thia  ooont  is  frequently  adopted,  bat         (t)  Bee  flie  form,  ante,  685,  and  note,  agauiBt 

quantity  umblt  it  is  rather  the  subject  of  an  action  of  Tender,  for  not  making  out  a  good  title,  &e. 

tiian  it  r»-  anumpsit  for  nonfeaianoe,  and  if  so,  the  mii^  and  as  to  when  party  may  reooTer  back 

ally  was  joinder  would  be  fiitaL  posit. 

(0 
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in  the  county  of and  the  said  defendant  then  and  there,  to  wit,  at,      «>a 

4c-  {venue)  aforesaid,  well  knowing  the  said  close  to  contain  a  much  less    '^■^"'• 
quantity  than  [three  acres]  of  land,  to  wit,  the  quantity  of  [two  acres  and 
a  half]  of  land  only,  by  then  and  there,  to  wit,  at,  <fec.  {venue)  aforesaid, 
fiilsely  and  fraudulently  warranting  the  said  close  to  contain  [three  acres] 
of  land,  then  and  there,  to  wit,  at,  Ac.  {venue)  falsely,  fraudulently,  and 
deceitfully,  sold  the  said  close  to  the  said  plaintiff,  at  and  for  a  certain 
sun  of  money,  to  wit,  the  sum  of  £ —  of  lawful  money  of  Great  Britain 
to  be  therefore  paid  by  the  said  plaintiff  to  the  said  defendant,  and  which 
was  then  and  there,  to  wit,  at,  &c.  aforesaid,  accordingly  paid  for  the 
same ;  whereas  in  truth  and  in  fact  the  said  close,  so  as  aforesaid  sold  by 
&e  said  defendant  to  the  said  plaintiff,  did  not  contain  [three  acres]  of 
land,  but  on  the  contrary  thereof,  contained  a  much  less  quantity  than 
[three  acres]  of  land,  to  wit,  the  quantity  of  [two  acres  and  a  half]  only  ; 
by  means  of  which  premises  the  said  defendant  lost  great  gains  and  profits 
which  he  otherwise  would  have  made  and  derived  from  the  purchase  of 
the  said  close,  and  was  put  to  great  charge  and  expense,  to  wit,  at,  &c. 
iyenue) ;  and  so  the  said  plaintiff  in  fact  saith,  that  the  said  defendant, 
on,  4c.  aforesaid,  falsely  and  fraudulently  deceived  him,  to  wit,  at.  &c. 
aforesaid. — And  whereas   also  the   said   plaintiff,  on  the  day  and  year  Seoond 
aforesaid,  at,  <fec.  {venue^  aforesaid,  bargained  with  the  said  defendant  co»iat- 
to  buy  of  him  a  certain   other  close  or  parcel  of  ground,  called,  Ac. 
situate  and  being,  Ac.  and  the  said  defendant,  well  knowing  that  one 
B.  M.  surveyor  of  lands  by  profession,  had  never  at  any  time  declared 
that  the  said  last-mentioned  close,  upon  an  admeasurement  thereof  by 
the  said  R.  M.  to  contain  the  [three  acres  of  land  without  the  half  ditch- 
es,] by  then  and  there,  to  wit,  at,  &c.   (iwnue)  aforesaid,  falsely  and 
firaadulently  representing  and  affirming  to  the  said  plaintiff,  that  the  said 
E.  M.  had,  before  that  time,  declared  that  the  said  last  mentioned  close, 
upon  an  admeasurement  thereof,  by  the  said  R.  M.  to  contain  [three  acres 
of  land  without  the  half  ditches,]  then  and  there,  to,  wit,  at,  Ac.  {ventie) 
aforesaid,  falsely,  fraudulently,  and  deceitfully,  sold  the  said  last-meution- 
ed  close  to  the  said  plaintiff,  at  and  for  a  certain  other  sum  of  money,  to 
wit,  the  sum  of  £-^  of  like  lawful  money  to  be  therefore  paid  by  the 
said  plaintiff  to  the  said  defendant,  and  which  was  then  and  there,  to -wit, 
at,  Ac.  {venue)  aforesaid,  accordingly  paid  for  the  same,  whereas  in  truth 
and  in  fact,  the  said  R.  M.  never  had  at  any  time  declared  that  the  said  r  «gg3  i 
last-mentioned  close,  upon  an  admeasurement  thereof  by  him  the  said  R. 
M.  had  been  found  by  the  said  R.  M.  to  contain  *[three  acres  of  land 
withoat  the  half  ditches,]  but  on  the  contrary  thereof  the  said  R.  M.  had 
always  declared  that  the  said  last-mentioned  close,  on  an  admeasurement 
thereof  by  the  said  R.  M.  had  been  found  by  him  to  contain  a  much  less 
quantity   than  three  acres  of  land  without  the  half  ditches,]  to  wit,  at, 
Ac.  {venue^  and  so  the  said  plaintiff  in  fact  saith,  that  the  said  defendant, 
on,  Ac.  aforesaid,  again  falsely  and  fraudulently  deceived  him,  to  wit,  at, 
Ac.  {venue'). 

[Commencement  in  case  as  ttsuul,  as  ante^  696.] — For  that  whereas,  Deoiarathn 
before  and  at  the  time  of  the  committing  of  the  grievances  by  the  said  in  case  ibr 
defendant,  as  hereinafter  next  mentioned,  the  said  defendant  was  possessed  ""^j^f^ 
of  a  certain  public  house,  called  and  known  by  the  sign  of  the  ["  Sun,"  j  ***^"^ 
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'o«  and  carried  on  therein  the  trades  and  businesses  of  a  publican  and  victual- 

^^^"  Icr,  and  dealer  in  wines  and  spirits,  to  wit,  at,  Ac.  (venue). — And  the 

tlie  vaiae  said  defendant  then  and  there  represented  to  the  said  plaintiff,  that  he 

and  quin-  ^r^g  posscssscd  of  a  Certain  lease,  of  and  in  the  said  premises,  to  wit, 

business      ^^^  ^^  \jQvm  of ,  &c.  (according  to  the  fact)  ;  and  the  said  dofend- 


&c.  done  at  ant  being  dcsirious  of  selling  and  disposing  of  the  said  lease  and  the  good- 
a  public      will  of  the  said  premises,  and  trades  and  business,  heretofore,  to  wit,  on, 
which         ^^'  ^^^^^^  ^f  ''misrepresentation^  or  about  it,)  at,  Ac.  (venue)  aforesaid, 
plaintiff      Wrongfully  and  injuriously  contriving  and  intending  to  deceive,  defraud, 
was  about   and  injure  the  said  plaintiff  in  this  behalf,  then  and  there  falsely,  fraudu- 
disSe'^'and  ^^^^'x  ^^^  deceitfully,  represented  and  asserted  to  the  said  plaintiif,  that 
which  he     [Ict  the  misrepresentations  here  stated^  agree  as  nearly  as  possible  with 
afterwards  t/ie  misrepresentations  made  use  of,  and  which  in  the  case  upon  which  this 
of  defend-  /^^'^  ^'^^  drawn  were  as  follows :  the  said  public  house  was  then  and 
ant  (A)      there  doing  batween  seven  and  eight  butts  a  montli,  and  about  £'6Q  or 
£40  in  spirits,]  whereupon,  heretofore,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  Ac.  (venue)  aforesaid,  the  said  plaintiff,  confiding  in  the 
said  representations  and  assertions  of  the  said  defendant,  at  the  special 
instance  and  request  of  the  said  defendant,  l)argained  with  him,  to  buy 
of  him,  the  said  defendant's  interest  in  the  said  unexpired  lease  of  his 
said  premises,  and  the  said  good-will,  at  and  for  a  certain  sum,  to  wit, 
the  sum  of  £800,  and  the  household  furniture,  fixtures,  utensils,  and  ef- 
fects, then  upon  the  said  premises,  at  and  for  a  large  sum  of  money,  to 
wit,  the  sum  of  £225,     And  the  said  defendant,  by  then  and  there  false- 
ly, fraudulently  and  deceitfully,  pj«tending  and  representing  to  the  said 
plaintiff',  that  the  said  false,  fraudulent,  and  deceitful  representation  of  the 
.    said  defendant  was  true,  then  and  there  sold  the  said  lease  and  premises 
and  good-will  to  the  S'ud  plaintiff,  at  and  for  the  said  sum  of  money,  to 
wit,  the  sum  of  £300.     And  the  said  plaintiff,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at,  Ac.  (venue)  aforesaid,  paid  the  said  defend- 
ant the  said  sum  of  monf^y  for  the  same ;  whereas  in  truth  and  in  fact,  the 
said  trades  and  businesses  of  th3  said  public-house  had  not  been, nor  were 
they  before  or  at  the  time  of  the  making  of  tho  said  false  representation 
and  assertion,  botween  seven  and  eight  butts  a  month,  but  had  been  and 
were  much  less,  to  wit,  one  butt  a  month  ;  and  whereas,  in  truth  and  in 
fact,  there  had  not  then  been  sold  or  disposed  of  at  the  said  public-house, 
to  the  amount  of  from  £80  to  £40  in  spirits,  but  on  the  contrary,  mncb 


{k)  Tills  form  \r:;s  adofpted  in  a  case  wherein 
the  plaintiff  succeeded,  [t  may  be  readily  al- 
tered to  meet  any  similar  oise.  Where  the 
vendor  of  a  public  house  made,  pending  the 
treaty,  cert  tin  deceitful,  misrepresentations  re- 
specting the  amount  of  the  business  done  in 
the  house,  and  the  rent  received  for  a  part  of 
the  premises,  whereby  the  plaintiff  was  induced 
to  give  a  large  sum  for  the  pramises,  it  was 
held,  that  the  latter  might  maintain  an  action 
on  the  case  for  the  deceitful  misrepresentations, 
although  they  were  not  noticed  in  the  conyey- 
ance  of  the  premises,  or  in  a  memorandum  of 
the  bargain,  whioh  was  drawn  up  after  these 
representations  were  made.  8  B.  &  C.  628 .  6 
B.  &  R.  490,  B.  C.    Where  in  an  action  on  the 


caae  for  a  deceit,  the  plamtiff  declared  that  he 
had  employed  the  de^dant  to  obtain  a  leue 
for  him;  that  the  defendant  fraudulently  t^ 
resented  to  him  that  a  premium  of  £150  wm 
to  be  paid  for  it,  whereas  only  £100  were  to  be 
paid,  by  means  of  which  fhiudulent  re] 
ation  the  defendant  obtained  fipom  him  the 
of  £50,  and  oouTerted  it  to  his  own  use,  it 
held  that  these  aUegations  were  sufficient, 
out  farther  stating  that  the  £60  so  obtained 
was  over  and  above  the  £100  to  be  paid  lor  the 
lease,  2  Marsh.  217;  6  Taunt  522,  a  a;  and 
see  2  Lord  Raym.  1118,  quoted  in  2  B.  a  C. 
625,  as  to  evklenee,  in  reduction  of  damagMp 
in  respect  of  the  value  of  the  prembeB,  bm  & 
&  M.  a  N.  P.  808. 
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less  spirits,  that  at  the  rate  of  from  £80  to  £40  a  month  had  been  sold      ^^ 
and  disposed  of  in  and  from  the  said  public-house,  to  wit,  to  the  amount    ^**°'" 
of  about  £10  in  spirits  per  month,  as  the  said  defendant,  at  the  time  of 
his  making  his  said  false  and  deceitful  representation  well  knew ;  and  the 
said  plaintiff  further  saith,  that  the  said  defendant,  by  means  of  the  pro- 
mises, on  the  day  and  year  aforosaid,  at,  &c.  (venue)  aforesaid,  falsely 
aod  fmndulontly  deceived  the  said  plaintiff  on  the  said  sale,  and  thcreliy 
the  said  lease,  trades,  and  businesses  have  become,  and  are  of  no  use  or 
Tsluc  to  the  said  plaintiff;  and  the  said  plaintiff  hath  sustained  great 
trouble,  expense  and  loss,  to  wit,  an  expense  and  loss  of  £600,  in  and 
about  the  carrying  on  the  said  trades  and  businesses,  in  the  said  house  and 
premises,  and  endeavoring  to  dispose  of  the  said  lease,  trades  and  busi- 
nessess,  to  wit,  at,  &c.  {venue)  aforesaid. — And  whereas  also,  before  and  at  Second 
tlie  time  of  the  committing  of  the  grievances. hereinafter  next  mentioned,  co^u^t, 
die  said  defendant  proposed  and  offered  to  the  said  plaintiff,  to  sell  and  ^^  ^^ 
dispose  of  to  the  said  plaintiff,  a  certain  other  public  house  and  premises, 
with  the  appui'tenances,  for  the  residue  of  a  certain  term  of  yeai-s  therein, 
together  witli  the  good-will  and  trade  of  a  licensed  victualler  to  the  same 
house,  and  certain  goods  and  chattels  in  and  about  the  same  premises,  to  wit, 
at,  &c,  (venue)  aforosaid.     And  thereupon,  heretofore,  to  wit,  on  the  said, 
4c.  (cfa//  of  misrefyresenlations^or  about  il^)  at,  &c.  {vetuie)  aforesaid,  the 
said  defendant  wrongfully  and  unjustly  contriving  and  intending  to  deceive 
and  defraud  the  said  plaintiff  in  that  behalf,  then  and  there  falsely  and  de- 
oeitfully  protended  to  the  said  plaintiff  tliat  a  much  greater  and  moi'e  advan- 
tageous business  was  then  and  there  carried  on  in  the  said  last-mentioned 
house  than  there  really  was,  to  wit,  tiiat  from  seven  to  eight  butts  of  beer 
were  sold  per   month  in  the  same  house,  and  that  about   £30  or   £40 
worth  of  spirits  were  sold  each  month  in  the  same  dwelling-house ;  and 
the  said  defendant  then  and4hero,  by  means  of  the  same  false  pretences, 
then  and  there  prevailed  upon  and  induced  the  said  plaintiff  to  bargain 
and  agree  to  buy  the  said  interest  in  the  said  term,  and  the  said  good-will 
and  trade,  at,  and  for  a  largo  sum  of  money,  to  wit,  the  sum  of  £800, 
wliich  he  the  said  plaintiff  then  and  there  paid  to  the  said  defendant  for 
the  same ;  whereas  in  truth  and  in  fact,  before  and  at  the  time  of  the 
making  of  the  said  last-mentioned  false  pretences  of  the  said  defendant, 
much  loss  than  from  seven  to  eight  butts  of  beer  were  sold  per  month  in 
the  said  house,  and  much  less  than  £80  worth  of  spirits  per  month 
were  sold  in  the  same  house ;  and  by  reason  thereof,  the  said  good-will 
became  and  was  of  no  use  or  value  to  the  said  plaintiff ;  and  so  the 
said    plaintiff   saith,   that  the  said  defendant  falsely  and  fraudulently 
decciTcd  him  the  said  plaintiff,  on  the  sale  of  the  said  last-mentioned 
hoaso  and  good-will,  to  wit,  at,  Ac.  (venue)  aforesaid. — And  whereas  Third 
also  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.   {ve-  ^^^^ 
nue)  aforesaid,  the  said  plaintiff,  at  the  request  of  the  said  defendant, 
bargained  with  the  said  defendant,  to  buy  of  the  said  defendant,  his  the 
said  defendant's  interest  in  a  certain  other  unexpired  lease  of  a  certain 
other  public-house  and   premises,   with  certain  other  leasehold,  furni- 
tare,  fixtures,  utensils  of  trade,  and  effects,  together  with  the  good-will  of 
the  said  defendants  trade  and  business  of  a  publican  therein,  at  and  for 
certain  other  prices  or  sums  of  money,  amounting  in  the  whole  to  a  large 
of  money,  to  wit  the  sum  £525,  and  the  said  defendant  by  then     , 
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and  there  fklselj,  fraudulently,  and  deceitfully  pretending  and  represent^ 
ing  to  the  said  plaintiff,  that  the  said  last-mentioned  public-house  was  do- 
ing between  seven  and  eight  butts  of  beer  a  month,  to  the  amount  of 
about  £S0  or  <£40  per  month  in  spirits,  and  was  doing  a  great  deal  in 
ale,  and  a  great  deal  in  wine,  and  also  that  the  parish  dinners  were  pro- 
vided and  given  at  and  in  the  said  last-mentioned  publionhouse,  and  the 
said  house  was  a  house  of  call  for  firemen,  then  and  there  sold  the  said 
last-mentioned  lease,  furniture,  utensils,  and  effects,  together  with  the 
good-will  last  aforesaid,  at  and  for  the  said  sum  of  money,  so  amounting 
to  such  large  sums  of  money,  to  wit,  the  sum  of  <£525,  to  the  said  plain* 
tiff,  who  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c,  {venue) 
pi^id  the  said  defendant  for  the  same ;  whereas  in  truth  and  in  fact  Uio 
trade  and  business  of  the  said  last-mentioned  public-house  had  not  been, 
nor  were,  between  seven  aud  eight  butts  of  beer  a  month,  but  had  be^i 
and  were  much  less,  to  wit,  one  butt  a  month,  and  whereas  in  truth  and 
in  fact  neither  the  said  defendant,  nor  any  other  occupier  of  the  said  lagtr 
mentioned  public-house,  had  sold  or  disposed  of  spirits  to  the  amount  of 
about  £'60  or  j£40,  but  had  sold  much  less,  to  wit,  to  the  amount  of  ^10 
in  spirits ;  and  whereas  in  truth  and  in  fact  the  said  last-mentioned  pub- 
lie-house  had  not  been,  nor  was  doing  a  great  deal  in  ale,  and  a  great 
deal  in  wine,  but  had  been  and  was  doing  very  little  in  ale,  and  very  lit- 
tle in  wine ;  and  whereas  in  truth  and  in  fact  the  parish  dinners  were  not 
provided  and  given  at  and  in  the  said  last-mentioned  publionhouse,  nor 
was  the  said  last-mentioned  public-house  a  house  of  call  for  firemen,  as 
the  said  defendant  at  the  time  of  making  his  said  last-mentioned  false  and 
deceitful  represention  well  knew.     And  the  said  plaintiff  further  saith, 
that  the  said  defendant,  by  means  of  the  last-mentioned  premises,  on  the 
day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  falsely  and  fraudulently 
deceived  the  said  plaintiff  in  the  said  sale,  and^hereby  the  said  lease,  trade, 
and  business  last  aforesaid,  have  become  and  are  of  no  use  or  value  to 
the  said  plaintiff,  and  the  said  plaintiff  hath  sustained  great  trouble  and 
expense  to  wit,  an  expense  of  JS600  in  and  about  the  carrying  on  of 
the  said  trade  and  business  last  aforesaid,  in  the  said  last-mentioned  mes- 
Foarth       guage  and  premises,  and  endeavoring  to  dispose  of  the  said  lease,  trades, 
and  business  last  aforesaid,   at,  &c.   {venue)  aforesaid. — And  whereas 
also  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue) 
aforesaid,  the  said  plaintiff  bargained*  with  the  said  defendant  to  buy  of 
the  said  defendant  the  said  defendant's  interest  in  a  certain  other  unexpir 
ed  lease  of  a  certain  other  public-house  and  premises,  with  certain  odier 
trades  of  a  publican  and  victualler,  and  dealer  in  wines  and  spirits,  to- 
gether with  certain  other  household  furniture,  utensils,  goods  and  chattels 
and  also  the  good-wnll  of  the  said  last-mentioned  trades  and  businesses, 
and  the  said  defendant,  by  then  and  there  falsely,  fraudulently,  and  de> 
ceitfully  pretending  and  representing  to  the  said  plaintiff,  that  the  trades 
and  businesses  of  the  said  last-mentioned  public  houses  were  of  great 
extent  and  amount,  to  wit,  to  the  extent  and  amount  of  between  seven 
and  eight  butts  of  porter  sold  and  delivered  per  month,  and  to  the  extent 
and  amount  of  so  much  spirits,  sold  and  delivered,  as  produced  about  the 
sum  of  from  jS80  to  <£40  per  month,  and  to  the  extent  and  amount  of  a 
great  deal  of  ale,  and  also  that  parish  dinners  were  supplied  and  taken 
by  and  in  the  said  last-mentioned  public-house,  and  that  the  said  lasl* 
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mentioned  public  house  was  a  house  of  call  for  firemen,  from  all  which  ton 
the  said  premises  aforesaid  great  gains  and  profits,  amounting  in  the  whole  ^■°*"' 
to  a  large  sum,  to  wit,  the  sum  of  £100  per  month,  accrued  to  and  were 
reoeiTed  by  him  to  the  said  defendant,  so  carrying  on  the  said  trades  and 
businesses  as  aforesaid,  then  and  there  sold  the  said  last-mentioned  lease, 
furniture,  utensils,  goods  and  chattels,  together  vnth  the  good-will  last 
aforesaid,  to  the  said  plaintifT,  at  and  for  certain  other  sums  of  money, 
amounting  in  the  whole  to  a  lar^e  sum  of  money,  to  wit,  the  sum  of  £525, 
and  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  paid  the  said  defendant  for  the  same ;  whereas  in 
troth  and  in  fact  the  said  last-mentioned  trades  and  businesses  were  not  of 
great  extent  and  amount,  but  on  the  contrary  thereof,  had  been  and  were 
of  small  extent  and  amount,  to  wit,  the  extent  and  amount  of  between 
two  and  three  butts  of  porter  sold  and  delivered  per  month,  and  to  the 
extent  and  amount  of  so  much  spirits,  sold  and  delivered,  as  produced 
about  the  stmi  of  from  £5  to  £10  per  month,  and  to  the  extent  and 
amount  of  a  small  quantity  of  ale,  to  wit,  to  the  extent  and  amount  of 
one  barrel  per  month  ;  and  whereas  in  truth  and  in  fact  the  said  parish 
dinners  were  not,  nor  ever  had  been  supplied  and  taken  by  and  in  the  said 
last-mentioned  public-house;  and  whereas  in  truth  and  in  fact  the  said 
last-mentioned  public-house  was  not  a  house  of  call  for  firemen ;  and 
whereas  in  truth  and  in  fact,  from  the  said  premises  as  aforesaid,  great 
gains  and  profits  did  not  accrue,*  and  were  not  received  by  the  said  defend- 
ant 80  carrying  on  the  said  trades  and  businesses  as  aforesaid,  but  on  the 
oontrary  thereof,  the  gains  and  profits  which  accured  to  and  were  receiv- 
ed by  the  said  defendant,  so  carrying  on  the  said  trades  and  businesses  as 
aforesaid,  amounting  to  a  small  sum,  to  wit,  the  sum  of  £1  per  month, 
whereby  the  same  became  and  were  of  little  use  or  value  to  the  said 
plaintiff;  and  so  the  said  plaintiff  saith,  that  the  said  defendant  falsely 
and  fraudulently  deceived  the  said  plaintiff  on  the  sale  of  his  said  last- 
mentioned  interest  in  the  said  lease  of  the  said  last-mentioned  public- 
house  and  premises,  and  the  said  last-mentioned  good-will  of  the  said 
trades  and  businesses,  together  with  the  last-mentioned  Airniture,  utensils, 
goods  and  chattels  aforesaid,  to  wit,  at,  <&c.  (venue)  aforesaid* — [Add 
imoiker  county  merely  stating^  as  generally.  a>s  practicable ^  that  dpfendant 
represented  the  businesses,  <fc.  greater  and  of  more  value  than  they  real- 
fy  were  J] 

For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  Formi». 
grievances  by  the  said  defendant  as  hereinafter  next"  mentioned,  the  said  reprcaeai- 
defendant  kept  a  circulating  library,  and  carried  on  the  trades  of  a  book-  ^f^^  \^  ^ 
seller,  stationer,  jeweller,  toyman,  and  hardwareman,  at  a  certain  mes-  trade  and 
saage  and  premises,  in  Mare  Street,  Hackney,  in  the  county  of  Middlesex,  b«Mnc». 
and  was  possessed  of  a  certain  lease  of  the  said  messuage  and  premises,  ^aintjff  to 

to  wit,  for  the  term  of years,  commencing  from  the day  of  defendant 

•  in  the  year  of  our  Lord to  wit,  at,  Ac,  (venue)  aforesaid.  (0- 

And  thereupon  heretofore,  to  wit,  on,  Ac.  at,  Ac.  (venue)  the  said  plain- 
tiff, at  the  special  instance  and  request  of  the  said  defendant,  ^bargained  [  ^689  ] 
wiUi  the  said  defendant  to  buy  of  the  said  defendant  the  said  defendant's 

/)  See  the  note  to  the  preoeding  ibnn. 
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■OK      interest  in  the  unexpired  lease  of  his  said  premises,  and  the  said  library, 
iwcwT.    ^j^j^  ^j^^  books  and  shelves,  as  also  the  good-will  of  his  said  trades,  at 
and  for  a  cer4;ain  price  or  sum  of  money,  to  wit,  the  sum  of  £ — ;  and 
the  said  defendant  by  then  and  there  falsely,  fraudulently,  and  deceitfully, 
pretending  and  representing  to  the  said  plaintiff  that  the  profits  of  the 
said  circulating  library  had  been,  and  then  were,  at  the  rate  of  near  £ — 
per  annum,  and  that  the  said  house,  and  the  said  trades  carried  on  ther^ 
in,  produced  profits  more  than  — L  per  annum  besides,  and  that  the  num- 
ber of  the  readers  and  subscribers  to  the  said  library  were  altogether  about 
160  or  160,  and  that  the  books  in  the  said  library  amounted  to  4000  toI- 
umes,  then  and  there  sold  the  said  lease,  library,  books,  and  shelves,  and  the 
said  good-will,  at  and  for  the  said  sum  of  — /. ;  and  the  said  plaintiff 
afterwards,  to  wit,  on,  &c.  first  aforesaid,  paid  the  said  defendant  for  the 
same ;  whereas  in  truth  and  in  fact  the  profits  of  the  said  circulating 
library  had  not  been,  nor  were,  at  the  rate  of  near  — l.  per  annum,  but 
had  been,  and  were,  much  less,  to  wit,  at  the  rate  of  — /.  per  annum ; 
and  whereas  in  truth  and  in  fact  the  said  house,  and  the  said  trades  car- 
ried on  therein,  had  not  produced,  nor  did  produce,  profits  more  than  — L 
per  annum,  but  on  the  contrary  thereof,  had  produced,  and  did  produce, 
much  less,  to  wit,  the  sum  of  — /.  per  annum ;  and  whereas  in  tmtii 
and  in  fact,  the  number  of  readers  and  subscribers  to  the  said  library 
were  much  less  than  about  150  or  160,  to  wit,  80 ;  and  whereas  in  truth 
and  in  fact,  a,t  the  time  of  the  making.of  the  said  false  representation, 
the  said  books  in  the  said  library  did  not  amount  to  4000  volumes,  as  ihp 
said  defendant,  at  the  time  of  his  making  his  said  false  and  deceitful 
representation,  well  known ;  and  the  said  plaintiff  further  saith,  that  the 
said  defendant,  by  means  of  the  premises,  on,  &c  aforesaid,  at,  &c,  (ve- 
.    nue)  aforesaid,  falsely  and  fraudulently  deceived  the  said  plaintiff  on  the 
said  sale,  and  thereby  the  said  lease,  trades,  and  businesses,  have  become 
and  are  of  no  use  or  value  to  the  said  plaintiff,  and  the  said  plaintiff 
hath  sustained  great  trouble  and  expense,  to  wit,  an  expense  of  — /•,  in 
and  about  the  carrying  on  the  said  trades  and  businesses  in  the  said  mes- 
suages and  premises,  and  endeavoring  to  dispose  of  the  said  lease,  trades, 
and  businesses,  to  wit,  at,  &c.  {venue')  aforesaid.--[  Three  courUs,  subdivision 
[  *690  ]  ^f  ^^^  former.'] — And  whereas  *also  hereunto,  to  wit,  on,  Ac.  at,  Ac. 
Fifth         (oenue)  the  said  plaintiiu  bargained  with  the  said  defendant  to  buy  of  the 
ooant.        said  defendant,  his  interest  in  a  certain  other  unexpired  lease  of  a  certain 
other  houses  and  premises,  and  a  certain  other  circulating  library,  with 
the  books  and  shelves  therein,  as  also  the  good-will  of  a  certain  trade 
carried  on  by  the  said  defendant  in  the  said  last-mentioned  house  and  pre- 
mises, and  the  said  defendant,  by  then  and  there  falsely,  fraudulently, 
and  deceitfully  pretending  and  representing  to  the  said  plaintiff  that  tiie 
said  last-mentioned  circulating  library  produced  near  — /.  per  annam, 
and  that  the  said  last-mentioned  house  and  trade  produced  more  thazL 
— /.  per  annum,  falsely  and  fraudulently  induced  the  said  plaintiff  to 
buy  of  the  said  defendant  his  interest  in  his  said  last-mentioned  circulat- 
ing library,  shelves,  and  the  good-will  of  the  said  trade,  for  a  certain 
other  sum  of  money,  to  wit,  the  sum  of — /.,  whereas  in  truth  and  in  fact, 
the  said  last-mentioned  circulating  library  did  not  produce  near  — i.,  but 
produced  much  less  to  wit,  — /.  per  annum ;  and  whereas  in  truth  and 
in  fact  the  said  house  and  trade  did  not  produce  — /.  per  annum,  but 
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on  the  contrary  thereof  had  produced,  and  did  produce,  and  then  con-      ^^f 
tinued  to  produce,  much  less,  to  wit,  the  sum  of — /.  per  annum,  where- 
by the  same  became  and  were  of  little  use  or  value  to  the  said  plaintiff; 
and  so  the  said  plaintiff  saith,  that  the  said  defendant  falsely  and  fraud- 
nlexLtly  deceived  the  said  plaintiff  on  the  sale  of  the  said  last-mentioned 
interest  in  the  said  premises,  the  said  last-mentioned  circulating  library, 
and  the  good-will  of  the  said  trade,  to  wit,  at,  Ac.  {venue), — And  where-  Sixth 
as   also  heretofore,  to  wit,  on,  &c.  at,  &c.  (vewMc^  aforesaid   the  said  *^"^*»  ^°' 
plaintiff  at  the  like  special  instance  and  request  or  the  said  defendant,  ^  that 
retained' and  employed  the  said  defendant,  to  endeavor  to  obtain  for  him  defendant 
the  said  plaintiff  a  new  lease  of  the  said  messuage  and  premises,  with  ^^  ^]y^^ 
the  appurtenances,  for  an  extended  term ;  and  the  said  defendant  after-  leajie  than 
wards,  to  wit,  on,  Ac.  aforesaid,  obtained  a  new  lease  thereof  from  one  he  had. 

E.  F.  for  the  said  plaintiff,  to  wit,  for  the  term  of years,  from,  &c. 

in  the  year  of  our  Lord  at  the  yearly  rent  of  — L  at  and  for  a 

oertain  premium,  to  wit,  at,  &c.  (venue^  aforesaid ;  and  although  it  then 
and  thei^e  became  and  was  the  duty  of  the  said  defendant  to  render  to 
the  said  plaintiff  a  just  and  true  account  of  the  terms  upon  which  he  had 
obtained  such  new  lease  as  aforesaid,  yet  the  the  said  defendant,  not  regard-  ,  .^^ 
ing  his  duty  in  that  behalf,  afterwards,  to  wit,  on,  Ac.  aforesaid,  *at,  Ac.  L  ^^^  J 
{vettMe)  aforesaid,  falsely  and  fraudulently  asserted,  represented,  and  pre? 
tended  to  the  said  plaintiff,  that  the  said  E.  P.  required  and  was  to  be 

paid  the  premium  of  — Z.,  for  granting  such  new  lease,  whereas  the  said  B. 

F.  i-equired  and  was  to  be  paid,  a  much  less  sum  of  money,  to  wit,  the  sum 
of  — 2.,  for  granting  such  new  lease,  as  the  said  defendant  then  and  there 
well  knew ;  and  the  said  plaintiff  further  saith,  that  the  said  defendant, 
by  means  of  his  said  last-mentioned  false,  fraudulent,  and  deceitful  repre- 
sentations, afterwards,  to  wit,  on,  Ac.  last  aforesaid,  obtained  and  acquir- 
ed from  the  said  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  — /., 
and  converted  and  disposed  thereof  to  his  own  use,  to  wit,  at,  Ac.  (ve- 

;)  aforesaid. 


For  that  whereas  the  said  plaintiff,  before  and  at  the  respective  times  For  fais^- 
of  the  committing  of  the  grievances  by  the  said  defendant  in  the  first,  ly  repr^ 
second  and  third  counts  of  this  declaration  mentioned,  was,  and  from  J^^^*° 
tbence  hitherto  hath  been  and  still  is,  a  wharfinger,  and  the  business  and  gon  that 
employment  of  a  whai-finger  exercised  and  carried  on,  and  still  exercises  he,  defend- 
and  carries  on,  at  and  upon  a  certain  wharf,  called  Three  Cranes   Wharf,  ^uJ^orfMd 
sitoate  and  being  at,  Ac. ;  and  whereas  also,  before  and  at  the  said  seve-  to  receive 
ral  and  respective  times  hereinafter  mentioned,  the  said  defendant  also  goods  di- 
was  a  wharfinger,  and  the  business,  the  employment  of  a  wharfinger  exer-  ^^-^^g 
<ased  and  carried  on,  and  still  exercises  and  carries  on,  at  and  upon  a  wharf, 

certain  other  wharf,  called  the  wharf,  situate  and  being  at,  Ac.  whereby 

aforesaid ;  and  whereas  also,  just  before  and   at  the  time  of  the   com-  ^^^"^Ippj. 
mitting  of  the  grievance  hereinafter  next  mentioned,  one  E.  F.  master  ved  of 
of  a  certain  ship  or  vessel,  had  been   and   was   directed  and  author-  the  profits 
by  G.  H.  and  I.  K.  to  deliver  to  the  said  plaintiff,  as  such  wharfin-  ^^h!^^* 
^      as  aforesaid,  at  his  said  wharf,  divers,  to  wit,  47  packages  of  goods  &c  \m)l 
and  merchandizes,  for  the  said  Q.  H.  and  divers,  to  wit,  19  packages  of 

(m)  This  cause  was  tried,  and  plaintiff  obtained  a  yerdiot 

Vol  n.  69 
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'^*      ffoods  and  raerchandizes  for  the  said  I.  K.  to  be  by  the  said  plaintiff, 

such  whai*finger  as  aforesaid,  taken  care  of  and  in  upon  the  said  wharf, 
and  from  thence  forwarded  for  the  said  G.  H.  and  I.  K.  repectively,  for 
wharfage  and  reward  to  the  said  plaintiflf  in  that  behalf,  and  which  said 
packages  the  said  plaintiff  was  then  and  there  ready  and  willing  to  accept 

r  *692  1  ^^^  receive  and  take  care  of,  at  and  upon  his  said  wharf,  and  forward  *as 
aforesaid.  And  thereupon,  just  befqre  the  committing  of  the  grievance  in 
this  count  hereinafter  mentioned,  the  said  E.  P.  was  about  to  cause  to  be 
delivered  the  said  packages  to  the  said  plaintiff,  yet  the  said  defendant, 
&c.  well  knowing  the  premises,  but  contriving  and  intending  wrongfully 
and  unjustly  to  injure  and  damnify  the  said  plaintiff,  so  being  such  whar- 
finger as  aforesaid,  in  the  said  business  and  employment,  and  to  deprive 
him  of  the  hire  and  reward  he  would  otherwise  have  received  and  derived 
from  the  wharfage  and  care  of  the  said  packages,  did  heretofore,  to  wit, 
on,  &c.  at,  &c.  falsely,  fradulently,  deceitfully,  and  maliciously  repre- 
sent and  pretend,  to  a  certain  person,  then  being  the  mate  of  the  said 
ship  or  vessel,  that  the  said  defendant  was*  authorized  by  the  said  G.  H. 
and  I.  K.  to  receive  the  said  packages ;  and  the  said  mate  being  then  and 
there  deceived  by  the  said  false  representation  of- the  said  defendant, .  did 
then  and  there  suffer  and  permit  the  said  defendant  to  take  and  receive 
the  said  parcels  and  packages,  and  the  said  defendant  did  then  and  there 
take  away  the  said  packages,  and  the  said  packages  were  never  delivered 
by  the  said  E.  P.  at  the  said  wharf  of  the  said  plaintiff;  by  means  of 
which  said  several  premises,  the  said  plaintiff  then  and  there  was  put  to 
great  trouble  and  expense,  in  sending  a  lighter  to  the  said  ship  or  vessel 
for  the  said  packages,  and  lost  and  was  deprived  of  the  hire  and  reward, 
profits,  benefits,  and  advantage,  which  he  otherwise  would  have  derived  and 
acquired  from  the  wharfage,  stowage,  and  keeping,  and  forwarding  such 

Second       packages,  as  aforesaid,  to  wit,  at,  &c.  aforesaid. — And  whereas  also  be- 

(M)unt.  fore  and  at  the  time  of  the  committing  of  the  grievances  hereinafter  next 
mentioned,  divers  packages  of  goods  and  merchandizes  had  been  and  were 
shipped  on  board  a  certain  other  ship  or  vessel,  with  directions  that  the 
same  should  be  deliverer!  at  the  said  wharf  of  the  said  plaintiff,  that  is  to 
say,  47  packages  of  goods  and  merchandizes  for  the  said  G.  H,  and  19 
packages  of  goods  and  merchandizes  for  the  said  I.  K.  to  be  by  the  said 
plaintiff,  as  such  wharfinger  as  aforesaid,  taken  care  of  in  and  upon  his 
said  wharf,  and  forwarded  for  the  said  G.  H.  and  I.  K.  respectively,  for 
wharfage  and  reward  to  the  said  plaintiff  in  that  behalf,  and  which  said 
last-mentioned  packages  the  said  plaintiff  was  then  and  there  ready  and 
willing  to  accept  and  receive  and  take  care  of,  at  and  upon  his  said  wharf, 
and  forward  as  aforesaid ;  and  thereupon,  just  before  the  committing  of 

[  *693  ]  the  grievance  in  this  count  ^hereinafter  nex^mentioned,  the  said  last- 
mentioned  packages  were  about  to  be  delivered  to  the  said  plaintiflF,  as 
such  wharfinger  as  aforesaid,  yet  the  said  defendant,  well  knowing  the 
premises,  but  contriving  and  intending  wrongfully  and  unjustly  to  injure 
and  damnify  the  said  plaintiff,  so  being  such  wharfinger,  as  aforesaid,  in 
his  said  business  and  employment,  and  to  deprive  him  of  his  hire  and  re- 
ward which  he  otherwise  would  have  received  and  derived  from  flie 
wharfage  of  the  said  last-mentioned  packages,  heretofore,  to  wit,  on,  &c* 
at,  <fec.  {j)pnue)  did  falsely,  fraudulently,  deceitfully,  and  maliciously  re- 
present and  pretend  to  a  certain  person,  then  being  aboard  the  said  last- 
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mentioned  ship  or  vessel,  that  the  said  defendant  was  authorized  to  deli-  ^^b 
ver  to  the  said  G.  H.  and  I.  K.  the  said  last-mentioned  packages  ;  and  the  ^"°"" 
said  person  so  then  being  on  board  the  said  ship  or  vessel,  being  then  and 
there  deceived  by  the  said  false  representation  of  the  said  defendant,  did 
then  and  there  suffer  and  permit  the  said  defendant  to  take  and  carry 
away  the  said  last-mentioned  packages,  and  the  said  defendant  did  then  and 
there  take  away  the  same  packages,  and  the  said  last-mentioned  packages 
were  never  delivered  at  the  said  wharf  of  the  said  plaintiff;  by  means  of 
which  said  several  premises  the  said  plaintiff  then  and  there  lost  and  was 
deprived  of  the  hire  and  reward,  profit,  benefit,  and  advantage  which  he 
otherwise  would  have  derived  and  acquired  from  the  wharfage  and  keep- 
ing, and  forwarding  of  such  packages  as  aforesaid,  to  wit,  at,  &c.  (venue) 
aforesaid. — ^And  whereas  also,  just  before  and  at  the  time  of  the  commit-  Third 
ting  of  the  grievance  hereinafter  next  mentioned,  divers,  to  wit,  47  pack-  ^^^ 
ages  of  goods  and  merchandizes,  to  be  delivered  to  the  said  E.  F.  and  19 
packages  of  goods  and  merchandizes,  to  be  delivered  to  the  said  G.  H. 
were  consigned  to  and  about  to  be  delivered,  and  would  (had  not  the  griev- 
ance hereinafter  next  mentioned  been  committed  by  the  said  defendant) 
have  been  delivered  to  the  said  plaintiff,  as  such  wharfinger  as  aforesaid, 
for  wharfage  and  reward  to  the  said  plaintiff  in  that  behalf,  to  wit,  at,  &c. 
(venue)  aforesaid  ;  yet  the  said  defendant,  heretofore,  to  wit,  on  &c.  aforo- 
eaid,  at,  Ac.  (venue)  aforesaid,  well  knowing  the  premises,  but  contriving 
and  intending  wrongfully  and  unjustly  to  injure  and  damnify  the  said 
plaintiff,  so  being  such  wharfinger  as  aforesaid,  in  his  said  business  and 
employment,  and  to  deprive  him  of  the  reward  he  otherwise  would  have 
received  and  derived  from  the  wharfage  of  the  said  last-mentioned  pack- 
ages, did  falsely,  'fraudulently,  and  deceitfully  represent  and  pretend  to  a  r  •gg^  ] 
certain  person  then  having  the  care  and  custody  of  the  said  last-mentioned 
packages,  that  the  said  defendant  was  authorized,  as  such  wharfinger,  to 
receive  and  forward  the  said  packages  to  the  said  E.  P.  and  G.  H. ;  and 
the  said  person  being  then  and  there  deceived  by  the  said  false  represen- 
tations of  the  said  defendant,  did  then  and  there  suffer  and  permit  the 
said  defendant  to  take  and  receive  the  last-mentioned  packages,  and  the 
said  defendant  did  then  and  there  take  away  the  said  several  last-mentioned 
packages,  by  means  of  which  said  several  premises  the  said  plaintiff  then 
and  there  lost  and  was  deprived  of  the  hire  and  reward,  profits,  benefits, 
and  advantage  which  he  otherwise  would  have  derived  and  acquired 
from  the  wharfage  and  keeping  and  forwarding  the  said  last-mentioned 
packages  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid. — And  whereas  Fourth 
also,  before  and  at  the  time  of  the  committing  of  the  grievance  hereinaf-  ^**'^'« 
ter  next  mentioned,  divers,  to  wit,  68  packages  of  other  goods  and  chat- 
tels were  about  to  be  delivered  to  the  said  plaintiff,  as  such  wharfinger  as 
aforesaid,  to  be  by  him,  as  such  wharfinger,  taken  care  of,  at  and  upon  a 
certain  wharf  of  him  the  said  plaintiff,  for  wharfage  and  reward  to  the 
said  plaintiff  in  that  behalf,  and  which  said  packages  he  the  said  plaintiff 
was  ready  and  willing  to  accept  and  receive,  and  take  care  of,  at  and  up- 
on his  said  last-mentioned  wharf;  yet  the  said  defendant  heretofore,  to 
wit,  on  the  said,  Ac.  aforesaid,  at,  Ac.  (venue)  aforesaid,  well-knowing 
the  promises,  but  contriving  and  intending  wrongfully  and  unjustly  to  in- 
jure and  damnify  the  said  plaintiff,  so  being  such  wharfinger  as  aforesaid, 
in  his  business  and  employment,  and  to  deprive  him  of  the  hire  and 
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»o*  reward  he  otherwise  would  have  received  and  derived  from  the  wharfage 
'"■°'^''  of  the  said  packages,  by  false  pretences  did  hinder  and  prevent  the  deli- 
very of  the  said  last-mentioned  packages  to  the  said  plaintiff,  as  such 
wharfinger  as  aforesaid,  and  did  obtain  and  get  into  his  possession  the 
same  packages  ;  by  means  of  which  said  several  premises,  the  said  plain- 
tiff then  and  there  lost  and  was  deprived  of  the  hire  and  reward,  profit, 
benefit,  and  advantage,  which  he  otherwise  would  have  derived  and  ac- 
quired from  the  wharfage,  keeping,  and  forwai'ding  such  packages  as  afore- 
said, to  wit,  at  &c.  {venue)  aforesaid. 

For  repre-  For  that  whereas  the  said  plaintiff,  before  and  at  the  respective  times 
that^^l  .  of  the  committing  of  the  grievances  by  the  said  defendant  hereinafter  men- 
tiflf 'a  wagi  tioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  carrier,  in 
gonaetout  and  by  a  certain  wagon  of.  the  said  plaintiff,  of  goods,  wares,  and  mer- 
fendant^     chandizcs,  from  a  certain  inn  called  the  White  Hart  Inn,  St.  John  Street, 

iun.  in  the  county  of to  Bedford,  in  the  county  of  Bedford,  and  for  hire 

and  reward,  during  all  tliat  time,  used,  exercised,  and  carried  on,  and  still 
doth  use,  exercise,  and  carry  on  the  business  and  occupation  of  such  car- 
rier as  aforesaid,  to  wit,  at,  <fec.  (venue^  ;  and  whereas  also,  just  before 
and  at  the  time  of  the  committing  of  the  grievances  heremafter  next  men- 
[  "GOS  ]  tioned,  a  *certain  servant  of  such  persons,  trading  under  the  name,  style, 
and  firm  of  Messrs.  E.  and  Co.  was  directed  and  •authorized  by  them  to 
send  divers,  to  wit,  two  parcels,  by  the  said  wagon  of  the  said  plaintiff, 
from,  &c.  aforesaid,  to,  &c.  aforesaid,  that  is  to  say,  one  of  the  said  par- 
cels to  Mr.  T.  P.  at,  &c.  aforesaid,  and  the  other  thereof  to  Mr.  D.  of 
the  same  place,  and  wliich  said  parcels  he  the  said  plaintiff  was  ready 
and  willing  to  accept  for  the  purpose  aforesaid,  and  to  carry  and  convey 
the  same,  in  and  by  the  said  wagon,  from,  &c.  aforesaid,  to,  <fec.  afore- 
said; and  therenpon,  just  before  the  committing  of  the  grievance  in  this 
count  after  mentioned,  the  said  servant  inquired  of  the  said  defendant,  at 
a  certain  inn  in  St.  John  Street  aforesaid,  called  the  Cross  Keys,  whether 
the  Bedford  wagon,  (meaning,  as  the  said  defendant  well  knew,  the  said 
wagon  of  the  said  plaintiff,)  then  went  from  the  said  last-mentioned  inn 
to  Bedford  aforesaid ;  whereupon  the  said  defendant  then  and  there,  that 
is  to  say,  on,  &c.  at.  &c.  aforesaid,  well  knowing  the  premises,  but  con- 
triving, and  falsely  and  fraudulently  intending  to  injure  and  damnify  the 
said  plaintiff,  so  being  such  common  carrier  as  aforesaid,  and  to  deprive 
him  of  the  hire  and  reward  he  would  otherwise  have  received  and  deriv- 
ed from  the  carriage  of  the  said  parcels  in  and  by  his  said  wagon,  know> 
ingly,  falsely,  fraudulently,  deceitfully,  and  maliciously,  then  and  there  repre- 
sented to  the  said  servant  that  the  Bedford  wagon  (then  and  there  mean- 
ing the  said  wagon  of  the  said  plaintiff,)  did  then  go  from  the  said  inn 
called  the  Cross  Keys,  whereas  in  truth  and  in  fact,  the  said  wagon  of 
the  said  plaintiff  did  not  then  go  from  the  said  last-mentioned  inn,  as  he 
the  said  defendant  then  and  there  well  knew ;  by  means,  and  in  conse- 
quence of  which  false  representation  of  the  said  defendant,  the  said  ser- 
vant was  then  and  there  induced  to  and  did  then  and  there  deliver  the 
said  parcels  to  the  said  defendant,  who,  further  contriving  and  intending 
as  aforesaid,  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  <fec.  {vfenne)  afore- 
said, sent  the  same  to  Bedford  aforesaid,  by  another  and  different  wagon 
than  the  said  wagon  of  the  said  plaintiff,  and  the  said  parcels  wore  never 
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delivei-od  to  the  said  defendant,  or  carried  or  conveyed  by  his  said  wag-       ^^" 
on  to  Bedford  aforesaid,  or  elsewhere;  by  means,  and  in  consequence  of 
whicli  said  several  premises,  the  said  plaintiflf  then  and  there  lost  and  was 
deprived  of  the  hire  and  reward,  profit,  benefit,  and  advantage,  which 
might  and  would  otherwise  have  been  paid  and  arisen,  and  accrued  to 
him  from  the  carriage  of  such  parcels  in  and  by  his  said  wagon  as  afore- 
said, to  wit,  at,  &c.  {venue^  aforesaid. — And  whereas  also,  before  and  at  Second 
the  time  of  the  committing  of  the  grievance  hereinafter  next  mentioned,  ^^^ 
the  said  Messrs.  E.  &  ♦Co.  at  the  request  of  the  said   defendant,  had  |"  *696  j 
caased  to  be  delivered  to  him  the  said  defendant,  divers,  to  wit,  two  other 
parcels,  to  be  by  him  delivered  to  the  said  plaintiff,  and  to  be  carried  and 
conveyed  by  the  said  plaintiff  as  such  common  carrier*  as  aforesaid,  in  and 
by  his  said  wagon,  from,  &c.  aforesaid,  to,  &c.  aforesaid,  for  certain  hire 
and  reward  to  him  the  said  plaintiff  in  that  behalf ;  nevertheless,  the  said 
defendant,  well  knowing  the  said  last-mentioned  premises,  but  contriving 
and  intending  to  injure  and  damnify  the  said  plaintiff,  did  not  nor  would 
deliver  the  said  last-mentioned  parcels  to  the  said  plaintiff,  but,  on  the 
contrary  thereof,  afterwards,  to  wit,  on,  (fee.  at,  &c.  (joenue)  aforesaid, 
wrongfully,  knowingly,  and  willingly  caused  the  same  to  be  sent  from,  &c. 
aforesaid,  to,  &c.  aforesaid,  by  a  certain  other  carrier,  whereby  tho  said 
plaintiff  then  and  there  lost  and  was  deprived  of  the  profit,  benefit,  and 
advantage,  which  miglit  and  would  otherwise  have  arisen  and  accrued  to 
liim  from  the  carriage  of  the  said  last  mentioned  parcels  in  and  by  his  said 
wagon  as  last  aforesaid,  to  wit,  at,  A;c.  {venue}  aforesaid. — And  whereas  Third 
also,  before  and  at  the  time  of  the  committing  of  the  grievance  hereinaf-  ^^^^ 
ter  next  mentioned,  the  said  defendant  had  accepted  and  received  from 
certain  pei-sons,  trading  under  the  style  and  firm  of  Messrs.  J.  &  Co.  a 
certain  box  or  parcel  to  be  by  him  delivered  to  the  driver  of  the  said 
wa^on  of  the  said  plaintiff,  in  order  that  the  same  might  be  carried  and 
conveyed  by  him,  as  such  common  carrier  as  aforesaid,  in  and  by  his  said 
iragon,  from,  <fec.  aforesaid,  to,  <fec.  aforesaid,  for  a  certain  hire  and  re- 
ward to  the   said  plaintiff  in  that  behalf ;  yet  the  said  defendant,  well 
knowing  the  said  last-mentioned  premises,  but  contriving  and  falsely  and 
fraudulently  intending  to  deprive  the  said  plaintiff  of  the  hire  and  reward 
he  would  have  acquired  and  received  in  case  ho  had  the  carriage  and  con- 
veyance of  the  said  last-mentioned  box  or  parcel  as  aforesaid,  and  other- 
wise to  injure  and  damnify  the  said  plaintiff,  afterwards,  to  wit,  on,  &c. 
at,  &c.  (venue)  aforesaid,  wrongfully  and  maliciously,  instead  of  deliver- 
ing the  said-last-mentioned  box  or  parcel  to  the  driver  of  the  said  wagon 
of  the  said  plaintiff  afterwards,  to  wit,  on,  Ac.  at,  <fec.  {venue)  aforesaid, 
caused  the  same  to  be  sent  from,  <fec.  aforesaid,  to,  (fee.  aforesaid,  by  a 
certain  other  carrier,  whereby  the  said  plaintiff  then  and  there  lost  and 
was  deprived  of  all  the  benefit,  profit,  and  advantage  which  might  and 
would  otherwise  have  arisen  and  accrued  to  him  from  the  carriage  of  the 
last-mentioned  box  or  parcel  in  and  by  his  said  wagon  as  aforesaid,  and 
was  thereby  then  and  there  otherwise  much  injured  and  damnified,  to  wit, 
at,  Ac.  {venue)  aforesaid. — [^Fourth  count  nearly  similar  to  the  thirds  *i7ir  [  *697  J 
* '  g-  half  a  hogshead  of  vinegar  instead  of  a  box  or  parceW] 


Pot  that  whereas  the  said  plaintiff  for  divers,  to  wit,  two  years  and  up-  By  one 
wards  now  last  past,  hath  been  and  still  is,  a  [fishmonger,]  and  for  and  fis^^o^- 
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during  all  tbo  time  aforesaid,  hath  used,  exercised,  and  carried  on  the  said 
trade  or  business  of  a  [fishmonger,]  to  wit,  at,  &c,  (^venve)  and  the  said 
defendant  hath,  during  all  tliat  time  there  also  used,  exercised,  and  car- 
ried on,  and  still  doth  use,  exercise  and  carry  on,  the  trade  and  business 
of  a  [fishmonger  ;]  and  whereas,  during  all  that  time  aforesaid,  the  said 
plaintiflF  hath  been  of  great  repute  in  the  way  of  his  said  trade  or  business 
of  a  [fishmonger,]  and  divers  and  very  manypei'sofis  of  great  worth  have, 
during  all  the  time  aforesaid,  been  used  and  accustomed  to  buy  [fishj  of 
the  said  plaintiff,  and  the  said  plaintiff,  by  means  of  such  premises,  was 
daily  acquiring  great  gains  and  profits  in  the  way  of  his  said  trade  or 
business,  to  wit,  at,  &c.  (^venue)  ;  and  whereas,  whilst  the  said  plaintiff 
and  the  said  defendant  so  respectively  followed  and  exercised  the  said 
trade  or  business  of  a  [fishmonger,  to  wit,  at,  Ac.  (venue)  aforesaid,  one 
E.  F.  being  the  customer  of  the  said  plaintiff  in  his  said  trade  or  busi- 
ness of  a  [fishmonger,]  did  then  and  there  want  to  buy  certain  fish,  and 
was  then  and  there  desirous  of  buying  the  same  of  the  said  plaintiff,  to 
wit,  at,  &c.  (venue)  aforesaid,  whereof  the  said  defendant  then  and  there 
had  notice ;  nevertheless  the  said  defendant  well  knowing  the  premises, 
but  contriving  and  maliciously  intending  to  injure  the  said  plaintiff  in  his 
said  trade  or  business,  then  and  there,  to  wit,  on,  Ac.  at,  Ac.  {venue) 
aforesaid,  wrongfully  and  unjustly  offered  and  exposed  for  sale  to  one  G. 
H.  then  and  there  being  the  servant  of  the  said  E.  P.  certain  [fish]  to  wit, 
[three  pair  of  soles,]  of  the  said  defendant,  as  and  for  the  fish  of  the  said 
plaintiff,  and  did  then  and  there  falsely  pretend  to  the  said  G.  H.  that  the 
same  then  were  the  [fish]  of  the  said  plaintiff,  when  the  said  defendant 
then  and  there  well  knew  that  the  same  were  not  the  [fish,]  of  the  said 
jlaintiff,  whereby  the  said  E.  F.  who  would  otherwise  have  then  bought 
fish]  of  the  said  plaintiff,  was  then  wholly  fH~evented  from  buying  such 
fish]  gf  the  said  plaintiff,  and  the  said  plaintiff  thereby  wholly  lost 
;he  sale  of  the  said  [fish],  which  he  otherwise  would  have  sold  to  the 
said  E.  F.  and  the  profit  and  benefit  of  such  sale,  to  wit,  at,  &c.  (venue) 
aforesaid. 

For  that  whereas,  he  the  said  plaintiff,  for  divers  years  before,  and  at 
the  time  of  the  committing  of  the  gnevances  hereinafter  next  mentioned,  did 
prepare,  vend,  and  sell,  and  continue  to  prepare,  vend  and  sell,  and  still 
does  continue  to  prepare,  vend  and  sell  for  profit,  divers  large  quantities 
of  a  certain  snuff  called  cordial  cephalic  snuff,  which  said  snuff  the  said 
plaintiff  was  then,  and  still  is  used  and  accustomed  to  seU  in  bottles,  re- 
spectively wrapped  up  in  paper,  ♦having  the  following,  amongst  other 
words,  printed  thereon,  that  is  to  say,  "  Sold  by  Frans.  Newberry,  joint 


(n)  Where  a  manu&cturer  had  adopted  a 
particular  mark  for  his  goods,  in  order  to  de- 
note that  they  were  manufactured  by  him,  it 
was  held,  that  an  action  on  the  case  was  main- 
tainable by  him  against  another  person  who 
adopted  the  same  mark  for  the  purpose  of  de- 
noting that  his  goods  were  manufiictured  by 
the  plaintiff,  and  who  sold  the  goods  so  marked 
as  and  for  goods  manufiictured  by  the  plaintiff. 
Tlie  declaration  stated  that  the  defendant  sold 
the  goods  as  and  for  goods  manufiictured  by 


the  plaintiff,  it  appeared  in  evidence  that  Uie 
persons  who  bouglit  the  goods  of  the  defoid* 
ant,  knew  by  whom  they  were  mana&otnred, 
bat  that  the  defendant  used  the  pUintiff'ift 
mark,  and  sold  the  goods  so  marked  in  order 
that  his  customers  might,  and  in  fact  they  did» 
re-sell  them  as  and  for  goods,  manufhcUirod  by 
the  plaintiff,  it  vras  held  that  this  evidence  aii^ 
ported  the  declaration,  3  B.  &  C.  641;  5  I> 
&  R.  292,  S.  C;  and  see  form  of  dedaxatian 
there.     * 


i 
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proprietor,  having  purchased  of  Mr.  Collins  half  the  right  and  benefit,  of      ^* 
the  patent,  at  his  new  medicinal  warehouse,  No.  45,  in  St.  Paul's  Church-    '^^™* 
yard,  oa  the  coach-way  five  doors  from  Cheapside  towards  Waiting-Street, 
London,  used  by  B.  C.  Collins,  at  the  printing-office,  New  Canal,  Salis- 
bary,"  to  wit,  at,  Ac. ;  and  whereas  the  said  plaintiff,  before  and  at  the 
time  of  committing  the  grievances  hereinafter  next  mentioned,  had  gained 
and  acquired  great  fame  and  reputation  with  the  public,  on  account  of  the 
excellent  quality  of  the  said  cordial  cephalic  snuff,  so  by  him  prepared. 
Tended,  and  sold,  and  continued  to  be  prepared,  vended,  and   sold  as 
aforesaid,  whereby  the  said  plaintiff  daily  acquired  and  obtained   great 
gain  and  profit,  to  the  comfortable  support  of  himself  ai^d  family,  to  wit, 
at,  4c.  {veniie)  aforesaid ;  yet  the  said  defendant  well  knowing  the  pre- 
lulacs,  but  wickedly  and  wrongfully,  subtly  and  unjustly,  intending  to  in- 
jure the  said  plaintiff  in  his  said  sale  of  the  said  cordial  cephahc  snuff, 
flfld  to  deprive  him  of  the  great  gain  and  profits  which  he  the  said  plaintiff 
vonld  otherwise  have  acquired,  by  preparing,  vending,  and  selling  the  said 
cordial  cephalic  snuff  as  aforesaid,  to  wit,  on,  &c.  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  the  commencement  of 
this  suit,  to  wit,  at,  <fec.  (venue')  aforesaid,  did  wrongfully,  knowingly,  in- 
jarionsly,  deceitfully,  and  fraudulently,  against  the  will,  and  without,  the 
lieense  or  consent  of  the  said  plaintiff,  prepare  and  make,  and  cause  to 
be  prepared  and  made,  divers,  to  wit,  15,000  bottles  of  snuff,  in  imitation 
of  the  said  cordial  cephalic  snuff,  so  prepared,  vended,  and  sold  by  the 
said  plaintiff  as  aforesaid,  and  did  wrap  up,  and  caused  to  be  wrapped  up, 
the  said   last-mentioned  bottles  of  snuff,  in  paper,  having  the  following, 
amongst  other  words,  printed  thereon,  that  is  to  say,  "  Sold  by  Prans. 
Newbury,  &c."  {as  in  the  original  label)  in  order  to  denote  that  such 
snuff  was  genuine  cordial  cephalic  snuff,  prepared,  vended,  and  sold  by 
the  said  plaintiff;  and  did  knowingly,  wrongfully,  injuriously,  deceitfully, 
and  fraudulently,  vend  and  sell,  for  his  own  lucre  and  gain,  the  said  last- 
mentioned  bottles  of  snuff,  by  the  name  and  description  of  a  cordial  ce- 
phalic  snuff,  which   had  bjen    prepared,  vended,  and  sold  by  the  said 
plaintiff,  whereas  in  truth  and  in  fact,  the  said  plaintiff  had  never  been 
the  preparer,  vendor,  or  seller  thereof,  or  any  part  *thereof ;  by  reason  [  *699  ] 
of  which  said  premises  the  said  plaintiff  has  boon  fraudulently,  deceitful- 
ly, wrongfully,  and  injuriously  hindered  and  prevented  by  the  said  defend- 
ant, from  selling,  vending,  and  disposing  of  divers  large  quantities,  to  wit, 
15,000  bottles,  of  the  said  cordial  cephalic  snuff,  which  the  said  plaintiff 
would  otherwise  have  sold,  vended  and  disposed  of,  and  the  said  plaintiff 
has  also  been  deprived  of  divers  great   gains  and  profits,  which  would 
otherwise  have  accrued  to  him  the  said  plaintiff  from  the  sale  thereof,  and 
has  been  otherwise  greatly  injured  in  the  selling  and  vending  of  the  said 
cordial  cephalic  snuff,  to  wit,  at,  &c.  {venue)  aforesaid. 

For  that  whereas,  before  and  at  the  time  of  committing  the  grievance  ^p^  defen. 
by  the  said  defendant,  as  hereafter  next  mentioned,  the  said  plaintiff  was  ^lonot^  ^^ 
the  occupier  of  a  certain  [messuage  or  cottage,  and  garden,]  with  the  ejectment 
appurtenances,  situate  and  being  at,  &c.  and  a  certain  action  of  ejectment  ^^  piaintiffli 
had  been  commenced  against  the  said  plaintiff,  and  then  was  depending,  ^h©reby  he 
for  the  recovery  of  the  said  tenements,  with  the  appurtenances,  in  the  was  im- 
court  of,  &c.  wherein  J.  D.  on  the  demise  of  F.  S.  was  the  plaintifl',  and  prison- 
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^o»      the  said  plaintiff  in  this  suit  had  been  served  with  a  copy  of  the  declara- 

1    tion  in  the  said  action  of  ejectment,  and  the  said  plaintiff  had  then  no 

ed  for  valid  or  sufficient  defense  to  the  same  action ;  yet  the  said  defendant 
?^}^  °^  .  contriving,  and  wrongfully  and  unjustly  intending  to  injure  the  said  plain- 
aga^r     tiff,  and  to  subject  him  to  the  payment  of  the  costs  of  the  said  action, 

him  (o).     heretofore,  to  wit,  in Term,  in  the year  of,  &c.  that  is  to  say. 

on,  &c.  to  wit,  &c.  (venue)  aforesaid,  wrongfully  and  injuriously,  and 
without  the  leave  or  license,  and  against  the  will  of  the  said  plaintiff, 
caused  and  procured  an  appearance  to  be  entered  in  the  same  court  in 
the  said  action,  for  and  on  behalf  of  the  said  plaintiff,  and  then  and  there, 
also,  without  the  leave  or  license,  and  against  the  will  of  the  said  plain- 
tiff, caused  and  procured  a  certain  plea  to  be  pleaded  therein,  to  wit, 
that  he  the  said  plaintiff  was  not  guilty  of  the  trespass  and  ejectment 
complained  of  in  the  said  action  ;  and  such  proceedings  were  thereupon 
had  without  the  license  or  consent  or  knowledge  of  the  said  plaintiff,  that 

afterwards,  to  wit,  in Term,  in  and  concerning  the  said  action,  it 

r  *700  ]  was  •considered  in  and  by  the  said  court  that  the  said  J.  D.  should  re- 
cover against  the  said  plaintiff,  his  term  then  to  come  of  and  in  the  said 
tenements,  witli  the  appurtenances,  and  his  damages  of  — /.  by  the  jury 
in  the  said  action  assessed,  and  also  — l.  for  his  costs  and  charges,  by  the 
said  court  of  our  said  lord  the  king  adjudged  to  the  said  J.  D.  of  increase, 
and  with  his  assent,  as  by  the  record  and  proceedings  thereof  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself  more  fully  ap- 
pears :  And  the  said  plaintiff  further  saith,  that  afterwards,  to  wit,  on, 
<fec.  a  certain  writ  of  our  said  lord  the  king  was  duly  issued  upon  the 
said  judgment,  out  of  the  said  court  of  our  said  lord  the  king,  before  the 

king  himself,  directed  to  tlie  sheriff  of whereby  our  said  loi-d  the 

king  commanded  the  said  sheriff  that  ho  should  take  the  said  plaintiff,  if 
he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  he  the 
said  sheriff  should  have  the  body  of  the  said  plaintiff  before  our  said 
lord  the  king,  on,  &o.  wheresoever  our  said  lord  the  king  should  then  be 
in  England,  to  satisfy  the  said  J.  D.  the  said  sum  of — /.  which  by  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  ai;  Westmin- 
ster aforesaid,  were  adjudged  to  the  said  J.  D.  for  his  damages  which  he 
had  sustained,  as  well  on  occasion  of  the  trespass  and  ejectment  afore- 
said, as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  said  plaintiff  was  also  convicted  as  aforesaid,  as  ap- 
peared to  our  said  lord  the  king  of  record,  and  that  the  said  sheriff  should 
then  have  there  that  writ;  which  said  writ  afterwards  and  before  the 

delivery  thereof  to  the  said  sheriff  of to  be  executed  as  hereinafter 

mentioned,  was  duly  indorsed,  with  a  direction  to  the  said  sheriff,  re- 
quiring him  to  levy  — /.  besides  poundage,  officers'  fees,  and  all  other 
incidental  expenses ;  which  said  writ,  so  indorsed  as  aforesaid,  afterwards, 
and  before   the  said  return   thereof,  to  wit,  on,  at,  ifec.  was  deUverod 

to  E.  P.  and  G.  H.  then  being  sheriffs  of  the  said  county  of to  be 

executed  in  due  form  of  law,  by  virtije  of  which  said  writ  the  said  E. 
F.  and  G.  H.  so  being  sheriffs  as  aforesaid,  afterwards,  and  before  tlie  said 
return  of  the  said  writ,  to  wit,  on,  &c.  and  within  the  bailiwick  of  the 
said  sheriff,  took  and  arrested  the  said  plaintiff  by  his  body  and  then. 

(o)  This  case  wa«  tried,  and  plaintiff  obtained  a  Tcrdiot  for  5(W.  damages. 
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and  there,  by  virtue  of  the  said  writ,  bad  and  detained  bim  in  his  custody,       ^^ 
in  execution  for  the  said  sum  of  — /.  and  the  said  plaintiff  was  kept  and  de-    '^'^'"• 
tained  in  execution  upon  the  said  judgment  for  a  long  space  of  time,  to  wit, 

for  *tbe  space  of days ;  by  means  of  which  said  several  premises  he  the  [  *701  ] 

said  plaintiff,  whilst  he  was  so  imprisoned  as  aforesaid,  not  only  suffered 
great  pain  of  body  and  mind,  and  was  greatly  exposed  in  his  credit  and  cir- 
cumstances, and  was  hindered  and  prevented  from  performing  and  transact- 
ing his  necessary  a&irs  and  business,  but  was  forced  and  obliged  to,  and  did 
necessarily  pay,  lay  out,  and  expend,  a  large  sum  of  money,  to  wit,  the  sum 
of—/,  in  and  about  supporting  himself  whilst  he  was  so  imprisoned  as  afore- 
s^d,  and  also  in  and  about  the  obtaining  his  release  &om  the  said  arrest  and 
imprisonment,  and  in  and  about  other  the  premises,  and  hath  been,  and  is, 
by  means  of  the  premises,  otherwise  greatly  injured,  to  wit,  at,  &c.  (venue) 
aforesaid. — And  whereas  also,  before  and  at  the  time  of  the  committing  of  Second 
the  grievances  hereinafter  next  mentioned,  the  said  plaintiff  was  in  the  pos-  count, 
session  of  a  certain  other  messuage,  &c.  situate,  &c.  and  a  certain  action  of 
ejectment  had  been  commenced  on  the  part  and  behalf  of  the  said  F.  S.  and 
then  was  depending,  for  the  recovery  of  the  possession  of  the  said  last-men- 
tioned  tenements,  with  the  appurtenances,  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself;  yet  the  said  defendant  contriving,  and  wrong- 
fully and  unjustly  intending  to  injure  the  said  plaintiff  in  this  behalf,  here- 
tofore, to  wit,  in Term,  in  the  year  of,  &c.  that  is  to  say,  on,  &c.  at,  &o. 

{venue)  aforesaid,  wrongfully  and  injuriously,  and  without  the  authority, 
leave,  or  license  of  the  said  plaintiff,  caused  and  procured  a  defense  to  the 
said  last-mentioned  action,  to  be  conducted  and  carried  on  in  the  name  of  him 
the  said  plaintiff  and  a  certain  plea  to  be  pleaded  therein,  to  wit,  that  he  the 
said  plaintiff  was  not  guilty  of  the  trespass  and  ejectment  complained  of  in 
the  said  last>mentioned  action,  and  suffered  and  'permitted  such  proceedings 
to  be  thereupon  had,  without  the  authority,  license,  or  consent  of  the  said 
plaintiff;  that  afterwards,  to  wit,  in Term,  to  wit,  on,  &c.  it  was  con- 
sidered and  adjudged  by  the  said  court  that  the  said  J.  D.  should  recover 
against  the  said  plaintiff  his  term  to  come  of  and  in  the  said  last-mentioned 
premises,  with  the  appurtenances  and  his  damages  to  — /.  by  the  jury  in  the 
8iid  action  assessed,  and  also  — /.  for  his  costs  and  expenses,  by  the  court  of 
onr  said  lord  the  king,  before  the  king  himself,  adjudged  of  increase  to  the  • 
paid  J.  D.  and  with  his  consent,  as  by  the  record  and  proceedings  thereof 
remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, more  *fully  appears:  and  the  said  plaintiff  further  saith,  that  afterwards  [  *702  ] 
to  wit,  on,  &c.  a  certain  writ  of  our  said  lord  the  king  was  issued  out  of  the 
court  of  our  said  lord  the  king,  before  the  king  himself,  directed  to  the  sher- 
iff of upon  the  said  last-mentioned  judgment,  whereby  our  said  lord  the 

Ung  commanded  the  said  sheriff,  &o.  [nearly  similar  to  (he  last  count.] 

« 

[Ctmimencemeni  as  a?iie,  696.] — For  that  whereas  the  said  plaintiff,  J^^  ^^^ 
before  and  at  the  time  of  the  committing  of  the  grievances  by  the  said  de-  ^nUn^a 
fendant,  as  hereinafler  next  mentioned,  was  and  from  thence  hitherto  hath  third  per 

been  and  still  is  a  : ,  and  the  trade  and  business  of  a hath  for  and  J^'V^^J^ 

during  all  that  time,  used,  exercised,  and  carried  on,  and  still  doth  use,  ex-  /^x 

ip)  By  the  late  act,  9  Oeo.  4.  o.  14,  8.  6,  this  nature  may  be  supported,  see  Selw.  N.  P. 

border  to  render  a  party  liable  to  this  action,  660;  8  Chit.  Com.  Law,  888,  and  cases  there 

iie  must  hare  made  the  representation  in  writ-  collected;  2  East,  107;  8  B.  &  P.  867;  2  New 

mg  a^ed  by  him.    As  to  when  an  action  of  Bep.  241 ;  1  Taunt  bii^.    From  2  Moore,  718, 

Vol.  n.  70 
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^^  l)is  said  laat-mentioned  assertion  and  representation,  well  knew  the  same,  to 
^^^^'  wit,  at,  &c.  {venue)  aforesaid.  And  the  said  plaintiff  further  says,  that  the 
said  E.  F.  hath  not  nor  hath  any  other  person  on  his  behalf,  paid  to  the 
said  plaintiff  the  said  last-mentioned  sum  of  money  so  due  to  him  for  the  said 
last-mentioned  goods,  wares,  and  merchandizes,  or  any  part  thereof,  but  on  the 
contrary  thereof  he  the  said  E.  P.  then  was,  and  still  is  wholly  unable  to  pay 
the  same,  or  any  part  thereof,  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue) 
aforesaid,  and  the  said  plaintiff  is  likely  to  lose  the  same,  to  wit,  at,  kc.  {ve- 
nue) aforesaid. — ^Conclude  as  ante^  596.] 


...A- 


For  that  whereas  the  said  plaintifis,  before  and  «t  the  time  of  the  commit- 
inffThe'**"   *^^^  °^  *^®  grievance  hereinafter  mentioned,  carried  on,  and  from  thenceforth 
character    hitherto  have  carried  on  trade  and  business  as  dealers  in  tea  and  other  goods, 
of  a  per-    to  *wit,  at  London :  whereof  the  said  defendant,  heretofore,  to  wit,  on  the  10th 
plaintiff^  day  of  December,  A.  D.  1824,  to  wit,  at  London,  contriving,  and  fraudulent- 
coDse-         ly  intending  craftily  and  subtly  to  deceive  and  injure  the  said  plainti^,  and 
qucnce       to  induce  them  to  employ  a  certain  person,  to  wit,  one  J.  J.  as  their  agent  in 
as^hia         *^®  ^^*^  business,  at  Manchester,  in  the  county  of  Lancaster,  to  obtain  and 
agent  (/).    receive  orders  for  goods  to  be  supplied  by  them,  and  to  receive  and  collect 
[  *706  ]  money  on  their  account,  in  the  way  of  their  said  business,  for  commission  and 
rii^ward  to  him,  payable  in  that  behalf,  falsely,  fraudulently,  and  deceitfully 
represented  and  asserted  to  the  said  plaintifis,  that  the  said  J.  J.  had  then  an 
excellent  connection  in  that  line  at  Manchester  and  the  neighborhood,  and  that 
the  house  for  which  he  had  done  business  there  was  no  longer  able  to  exeeate 
his  extensive  orders.     By  means  and  in  consequence  of  which  representation, 
the  said  plaintiflS,  not  knowing  to  the  contrary,  but  believing  therefrom  that 
the  said  J.  J.  had,  at  the  time  of  such  representation,  an  excellent  connection 
in  the  line  of  such  agency  as  aforesaid,  at  Manchester  aforesaid,  and  had  ob- 
tained extensive  orders  there  for  some  house,  were  induced  to  hire  and  engage, 
and  did  afterwards,  to  wit,  on,  &c.  at  London  aforesaid,  hire  and  engage  the 
said  J.  J.  as  such  agent  in  their  said  business  at  Manchester  aforesaid,  for  com- 
mission and  reward  to  him  payable  in  that  behalf,  and  did  instruct  and  author- 
ize him,  in  that  capacity,  to  obtain  and  take  orders  for  the  sale  and  supply  of 
goods  by  the  said  plaintiffs  in  the  said  business,  and  to  collect  and  receive  mo- 
ney for  and  on  account  of  the  said  plaintifis  in  the  way  of  their  said  business. 
And  the  said  J.  J.  under  and  by  virtue  of  that  employment,  did  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &;c.  obtain  and  take  orders  for  the 
sale  and  supply  of  gooas  by  the  said  plaintiffs  in  the  said  business,  to  divers 
persons,  to  a  large  amount  and  value,  and  to  collect  and  receive  for  and  on 
account  of  the  said  plaintiffs,  in  the  way  of  the  said  business,  from  divers  per- 
sons, divers  sums  of  money ;  whereas  in  truth  and  in  fact,  at  the  time  the 
defendant  so  represented  and  asserted  as  aforesaid,  the  said  J.  J.  had  not  an 
excellent  or  any  connection  in  the  line  of  such  agency,  at  Manchester  afore- 
said, or  its  neighborhood,  as  the  said  defendant  then  well  knew,  to  wit,  at 
London  aforesaid.     And  whereas  in  truth  and  in  fact,  at  the  time  last  afore- 
said, the  said  J.  J.  had  not  obtained  extensive  orders,  or  any  orders,  at  Man- 
[  ♦707  ]  Chester  aforesaid,  for  any  *house  whatsoever,  as  the  said  defendant  then  and 
there  well  knew.     And  the  said  plaintiffs  in  fact  say,  that  the  said  J.  J.  for 
want  of  a  good  and  su£5cient  connection  in  the  line  of  such  agency,  at  Man- 

(t)  This  was  the  form  adopted  in  6  Bing.     the  plaintiff  succeeded;  see  the  note»   aatOt 
896;  7  Bing.  105, 8.  C.  and  in  which  action     702. 


^ 
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Chester  aforestiid  and  its  neighborhood,  did,  under  and  by  virtue  of  his  said 
employment,  obtain  orders  for  the  sale  and  supply  of  goods  on  credit  by  the 
8ud  plainti&  in  the  said  business,  to  divers  customers  of  worse  and  less  re- 
spectable characters  and  circumstances  than  he  otherwise  would  have  done, 
and  did  thereby  induce  the  said  plaintiffs,  who  were  ignorant  of  the  character 
and  circumstances  of  such  customers,  to  sell  to  them  on  credit,  and  supply 
them  with  goods  pursuant  to  such  orders,  such  goods  being  in  the  whole  of 
large  value,  to  wit,  of  the  value  of  £2000,  of  lawful  money  of  Great  Britain ; 
and  although  the  prices  for  which  those  goods  were  so  sold  ought  long  since 
to  have  been  paid  and  satisfied  to  the  said  plaintiffs,  yet  those  customers,  by 
reason  of  such  their  characters  and  circumstances,  have  hitherto  refused  and 
neglected  to  pay  for  the  same,  and  the  said  last-mentioned  goods  were  wholly 
lost  to  the  said  plaintiffs,  to  wit,  at  London  aforesaid.  And  the  said  plain tiffii 
further  say  that  the  said  J.  J.  contrary  to  his  duty  na  such  agent,  has  made 
away  with  and  converted  to  his  own  use,  and  has  not  paid  or  accounted  for  to 
the  said  plainti&,  divers  large  sums  of  money,  collected  and  received  by  him 
as  8uch  agent  as  aforesaid,  amounting  in  the  whole  to  a  large  sum,  to  wit, 
£2000,  of  like  lawful  money,  which  was  thereby  wholly  lost  to  the  said  plain- 
tiff, to  wit,  at  London  aforestiid.  And  the  said  plaintiffs  fVirther  say,  that 
the  said  J.  J.  contrary  to  his  duty  as  such  agent,  has  neglected  and  refused 
to  render  due  and  sufficient  accounts  to  the  said  plaintiffs,  of  divers  large 
quantities  of  their  goods  sold  by  him,  and  of  the  prices  of  other  of  their  goods 
which  came  to  his  possession  as  such  agent  as  aforesaid,  the  value  thereof 
amoanting  in  the  whole  to  a  large  sum,  fo  wit.  £2000,  of  like  lawful  money, 
which  goods  were  thereby  wholly  lost  to  the  said  plaintiflfe,  to  wit,  at  London 
aforesaid. — {The  second  and  third  coimts  differ  from  the  first  in  stating^ 
more  generally^  the  representation  made  by  the  defendant  to  the  plaintiffs^ 
and  their  conseqtiejit  employment  of  J.  J,  The  gravamen  in  the  fourth 
count  was,  that  the  defendant,  at  the  time  he  recomm>e7ided  J.  J.  as  a  de- 
sirable  agent,  kneio  that  he  had  £800  to  pay  without  any  means  of  doing 
so,  and  thcU  J.  /.  being  employed  by  the  plaintiffs,  failed  to  account  to 
them.  The  ^fifth  count  stated  that  defendant  requested  plaintiffs  to  em-  [  *708  ] 
ploy  J,  J.  as  an  agent ;  it  then  set  forth  in  detail  certain  embarrassments 
which  J,  J,  was  laboriny  under  at  the  time,  of  which  it  was  material  they 
shotdd  have  been,  informed,  and  which  the  defendant,  although  it  was  his 
duty  to  infoi^m  them,  wrongfully,  deceitfully,  wilfully^  and  fraudulently 
withheld  from  a7id  concealed  from  them,  per  quod  they  employed  and  were 
injured  by  J.  J»  {nearly  as  in  the  first  count,)  There  were  four  other 
counts  J  alleging  this  concealment  in  various  ways.} 

[Commencement  as  ante,  596.] — For  that  whereas  the  said  plaintiff  here-  ^^  kboli- 
tofore,  to  wit,  on,  &c.  at,  &c.  {venue)  was  lawfully  *posses8ed  of  a  certain   ^,^i^!a 


(«)  See  forms,  8  Wentw.  Index,  47;  2  New 
BepL  117,  446;  and  see  the  forms,  ante,  647, 
of  declaration  against  coach  proprietors,  for 
orerioading  and  improper  driving.  As  to  the 
kw,  aee  Selw.  N.  P.  tit.  Consequential  Dam- 
age. The  law  or  usage  of  the  road  is  not  the 
criterion  of  ni^ligence  ;  therefore,  where  the 
defendant's  carriage  was  on  the  wrong  side  of 
the  road,  and  in  attempting  to  pass  on  the 
near  instead  of  the  off  side,  plaintiff  sustained 
damage,  it  was  held  a  question  for  the  jury,  to 
decide  whether  there  was  negligence,  without 
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regard  to  the  law  of  the  road,  2  B.  &  R.  255;  Against  * 

5  Esp.  273,  35,  44.      But  though  the  rule  of  the  owner 
the  road  is  not  to  be  adhered  to,  if  by  depart-  of  a  coach 
ing  from  it  an  injury  can  be  avoided,  yet  in  for  the 
cases  where  parties  meet  on  a  sudden,  and  an  negligence 
injury   result,  the  party  on   the  wrong  side  of  his  ser- 
should  be  held  answerable,  unless  it  appear  vant  in 
clearly  that  the  party  on  the  right  side  had  driving 
ample  means  and  opportunity  to  avoid  it,  8  C.  the  same 

6  P.  544.     Where  the  defendant  was  driving  against 
on  the  wrong  side  of  the  road,  which  wt\5  of  plaintiff's 
considerable  breadth,  and  the  plaintiff's  scr-  chaise  (it). 
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lOB  KEOLi-  carriage,  {w)  to  wit,  [a  chaise]  of  great  yalue  to  wit,  of  the  iralae  of  £ — 
^mNo   ^^^      ^  certain  horse,  [or,  divers,  to  wit, horses,]  then  and  there  draw- 

ciEBiAOBB.  ing  the  same,  and  in  which  said  carriage  the  said  plaintiff  was  then  riding  in  and 
along  a  certain  public  and  common  highway ;  and  the  said  defendant  was  also 
then  and  there  possessed  of  a  certain  other  carriage,  and  of  a  certain  other 

horse,  [or  divers,  to  wit, horses,]  drawing  the  same,  and  which  said 

carriage  and  horses  of  the  said  defendant  were  then  and  there  under  the  care, 
government,  and  direction  of  a  certain  then  servant  of  the  said  defendant,  who 
Was  then  and  there  driving  the  same,  in  and  along  the  said  highway,  to  wit, 
at,  &c.  aforesaid  Nevertheless  the  said  defendant  then  and  there  by  his  said 
servant  so  carelessly  and  improperly  drove,  governed,  and  directed  his  said 
carriage  and  horses,  that  by  and  through  the  carelessness,  negligence  and  im- 
proper conduct  of  the  said  defendant  by  his  said  servant  in  that  behalf,  f  one 
of  the  hind  wheels  of]  the  said  carriage  of  the  said  defendant,  then  and  there 
ran  and  struck  with  great  force  and  violence  upon  and  against  the  said  car- 
riage of  the  said  plaintiff,  and  thereby  then  and  there  crushed,  broke  to  pieces, 
damaged  and  destroyed  the  same,  [und  one  of  the  wheels,  and  the  splinter  bar, 
and  the  shafts  thereof,]and  the  said  carriage  of  the  said  plaintiff,  thereby  then 
and  there  became  and  wasrendered  of  no  use  or  value  to  the  said  plaintiff,  and 

[  *711  J  thereby  *the  said  plaintiff  was  then  and  there  cast  out  and  thrown  with  great 
force  and  violence  from  and  off  his  said  carriage  to  and  upon  the  ground  there, 
and  by  means  of  the  several  premises  aforesaid,  the  said  plaintiff  was  then  and 
there  greatly  bruised,  hurt,  and  wounded,  and  became  and  was  sick,  sore, 
lame,  ♦and  disordered,  and  so  remained  and  continued  for  a  long  space  of  time, 
to  wit,  hitherto,  during  all  which  time  the  said  pldntiff  suffered  great  pain, 
and  was  hindered  and  prevented  from  performing  and  transacting  his  lawful 
afiairs  and  business  by  him  during  that  time  to  be  done  and  transacted ;  and 
also  by  means  of  the  premises,  was  forced  and  obliged  to  pay,  lay  out,  and  ex- 
pend, and  hath  necessarily  paid,  laid  out,  and  expended,  divers  sums  of  mon- 
ey, in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
[.flO,]  in  and  about  the  endeavoring  to  be  healed  and  cured  of  his  said 
wounds,  hurt,  and  bruises,  occasioned  as  aforesaid ;  and  also  by  means  of  the 
premises  the  said  plaintiff  hath  paid,  laid  out,  and  expended,  divers  large  sums 
of  money,  amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  Bom 


Tant,  who  was  on  horseback,  without  anyreft- 
8on,  crossed  over  to  the  side  on  which  the  de- 
fendant was  driving,  and  on  endcaToring  to 
pass  his  horse  was  lulled.  Lord  Kenyon,  C.  J. 
held,  that  it  was  putting  himself  voluntarily 
into  danger,  and  thai  the  injury  was  of  his 
own  seeking;  but  the  juiy  found  a  verdict  for 
the  plaintiif,  which  the  court  of  King's  Benoh 
refused  to  disturb,  2  £sp.  Rep.  CBd.  As  to 
the  rule,  where  ships  meet,  sec  8  C.  &  P.  538. 
The  plaintiif  cannot  recover  if  he  was  in  fiiult, 
the  injury  should  entirely  arise  fVom  the  de- 
ftndant^s'&ult,  2  Taunt  815;  M.  vS:  M.  C.  N. 
P.  169.  When  the  action  is  against  the  party 
himself,  who  either  wilAilly  or  negligently 
drove  the  carriage,  and  thereby  occasioned  the 
injury  complained  of,  the  remedy  may  and 
and  should  be  tretpassy  8  East,  598,  600, 
601.  1  East,  109.  But  when  the  action  is 
against  the  master  for  the  negligent  driving  of 
his  servant,  the  action  should  be  case,  1  East, 
106,  109,  110;  2  Hen.  Bla.  442;  4  B.  &  A. 


500.  The  declaration  against  the  master  fbr 
the  act  of  the  servant,  should  not  stale  it  to 
have  been  committed  willfully  or  forcibly,  or 
furiously,  but  ^ould  show  that  it  wasoommit- 
tcd  negligently;  see  l.East,  106;  and  3  Id. 
593.  6  T.  K.  1.5;  5  T.  R.  648;  4  B.  &  A. 
590.  See  the  form,  2 H.  Bl.  442;  6  T.  R.  659. 
The  negligence  may  be  stated  to  be  that  of  the 
master,  witliout  noticing  the  servant,  bat  tfa« 
above  form  is  most  correct,  6  T.  R.  659;  1 
East,  110.  The  defendant's  servant  who  drove 
the  carriage  is  not -a  eomplctent  witness  to  di»- 
provc  the  negligence,  without  a  release,  4  T»IL 
599;  Holt,  C.  N.  P.  189;  4  Campb.  80;  and  if 
the  plaintiff 's  carriage  waa  driven  by  a  Mfv- 
vant,  the  plaiiitiff  cannot  call  sueh  scrraDt, 
without  releasing  him,  1  Oampb.  251;  8 
Taunt.  455. 

{w)  This  is  eufficSent,  though  the  plain tift 
only  hire  the  carriage,  aod  lUmished  the  faKwaoBy 
4  B.  &  A.  590. 
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of  JE —  in  and  about  the  repairing  of  the  said  chaise  so  damaged  as  aforesaid,  'or  neolt- 
to  wit,  at,  &c.  aforesaid. — And  whereas  also  the  said  plaintiff,  heretofore,  to  ^^vj^q 
wit,  on,  &c.  at,  &c.  (voiue)  was  lawfully  possessed  of  a  certain  other  car-  cABaiACBi 
riage.  to  wit,  a  chaise  of  great  value,  to  wit,  of  the  ralue  of  <£ —  and  of  a  cer- 
tain other  horse,  [or  "  of  divers  others,  to  wit, horses,"]  then  and  there 

harnessed  to  the  same,  and  in  which  said  carriage  the  said  plaintiff  was  then 
riding  in  and  along  a  certain  public  and  common  highway ;  and  the  said  de- 
fendant was  also  then  and  there  possessed  of  a  certain  other  carriage,  and  of 

s  certain  other  horse,  [or  **  divers,  to  wit, other  horses,"]  drawing  the 

same,  and  which  ^id  last-mentioned  carriage  and  hprse,  [or  *^  horses,"]  the 
said  defendant  was  then  and  there  driving  in  and  along  the  said  highway,  to 
wit,  at,  &c.  {venue^  aforesaid.  Nevertheless  the  said  defendant  then  and 
there  so  carelessly  and  improperly  drove,  gored,  and  directed  his  said  carriage, 
and  horses,  that  by  and  through  the  carelessness,  negligence,  and  improper 
conduct  of  the  said  defendant,  the  said  carriage  of  the  said  defendant  then  and 
there  crushed,  broke  to  pieces,  damaged,  and  destroyed  the  said  carriage  of 
the  said  plaintiff,  and  the  said  carriage  of  the  said  plaintiff  thereby  then  and 
there  became  and  was  rendered  of  no  use  or  value  to  the  said  plaintiff,  and 
thereby,  &c.     [Conclude  as  in  the  first  count  from  tlie  asterisk,] 


*[Commencement  as  ante.  ] — For  that  whereas  the  said  plaintiff,  before  [  *712  ] 
and  at  the  time  of  the  committing  of  the  grievances  by  the  said  defendant  as  for  neqli. 
hereinafter  next  mentioned,  was  lawfully  possessed  of  a  certain  fbarge  or  ves-    ^"^^  '^ 
sel]  of  great  value,  to  wit,  of  the  value  of  X —  then  lawfully  being  in  the  xng  ships. 
River  [Thames,]  to  wit,  at,  Ac.  {ve7iue)y  and  the  said  defendant  was  also  ^crainst 
then  possessed  of  a  certain  other  [barge  or  vessel]  in  the  river  aforesaid,  to  the  owoer 
wit,  at,  Ac.  (^venue)  aforesaid,  and  then  and  there  had  the  care,  direction,  and  o^a  ship 
management  of  the  same ;  yet  the  said  defendant  not  regarding  his  duty  in  ^"enoe  m" 
that  behalf,  whilst  the  said  barge  or  vessel  of  the  said  plaintiff  so  was  in  the  thenavi- 
said  river,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  took  so  little  and  such  gation  of 
bad  care  of  his  said '[barge  or  vessel]  in  the  direction  and  management  of  the  Jj'  Z^^ 
same,  that  the  same,  by  and  through  the  carelessness,  misdirection,  and  mis-  tiflPs  barge 
numagement  of  the  said  defendafit,  [or  if  ke  were  fiot  on  boards  **  by  his  ser-  ^^  dam- 
Fants  in  that  behalf,"]  then  and  there,  with  great  force  and  Violence,  ran  foul  ^^^  ^^^* 
of  and  struck  against  the  said  [barge  or  vessel)  of  the  said  plaintiff,  and  there- 
by then  and  there  greatly  broke,  damaged  and  injured  the  same,  and  thereby 


(x)  See  the  forms,  8  WcDtw.  Inilcx,  46,  47; 
6T.  R.  649;  2  New.  Rep.  446;  1  B.  &  P.  472; 
8T.  R.  188;  Morg.  432,  434  ;  1  Rich.  C.  P. 
478;  Lil.  £nt  2&^  180.  In  an  action  against 
the  party  himself,  who  has  occasioned  an  in- 
jfiiy  by  improperly  driving  a  carriage,  the 
iftnedy  is  trespass^  ante,  740;  but  case  may 
b^  supported  for  the  consequences  of  negli- 
gence in  the  navigation  of  a  ship;  Leame  v. 
Bray,  8  East,  599,  601;  8  T.  R.  188;  1  B.  & 
P.  472;  but  see  1  Campb.  497;  2  Id.  466. 
The  ix^ary  may  bo  stated  to  have  been  occa- 
sioned by  the  negligence  of  the  defendant  him- 
self, though  in  £ict  he  were  not  present  This 
action  will  not  in  f^cneral  lie  against  the  owners 
or  roaeier,  if  a  pilot  was  on  board  who  hod  the 
managem>  nt  of  the  vesud,  see  6  Qco.  4.  c. 


126.  s.  63  ;  8  Stark.  12;  7  Taunt  265;  1 
Moore,  4;  Holt,  C.  N.  P.  859,  S.  C;  and  see 
the  late  cases  in  6  B.  &  C.  667;  6  B.  .»i  C.  156: 
2  Bing.  219,  and  those  collected  in  2  Chit 
Com.  Law,  59.  As  to  the  eTidence  of  such 
management,  see  7  Taunt  258,  309.  A  pilot 
steering  a  vessel  is  liable  for  an  injury  occa- 
sioned by  his  own  misconduct,  though  a  su- 
perior officer  be  on  board,  Peake's  Rep.  107; 
15  East,  384.  What  owner  is  liable,  2  New 
Rep.  182;  1  East,  110;  6  T.  R.  659.  What 
remedy  in  Court  of  Admiralty,  5  Rob.  Rep. 
845.  See  the  rule  as  to  the  mode  of  naviga- 
tion where  ships  meet,  4  C.  &  P.  528.  The 
captain  and  crew  may  be  rendered  competent 
witnesses  for  defendant  by  one  release,  4  Camp. 
80. 
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roB  NKOLi-  *(iiver8  goods  and  chattels,  to  wit,  &c.  [specify  them,  either  according  to  the 
NAviGAT-  ^^«c/  description  or  as  in  trover ^\  of  the  said  plaintiff  of  great  value,  to  wit,  of 
iNG  SHIPS,  the  value  of  £ —  then  being  on  board  of  the  *said  [barge  or  vessel]  of  the  said 
plaintiff  then  and  there  became  and  were  greatly  wetted,  damaged,  and  spoiled  ; 
and  also  by  reason  of  the  premises,  the  said  plaintiff  hath  been  forced  and  obliged 
to  pay,  lay  out,  and  expend,  and  hath  necessarily  paid,  laid  out,  and  expended,  a 
large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and  about  the  repairing  the  said 
damage  so  done  to  the  said  [barge  or  vessel]  as  aforesaid,  and  also  by  means  of 
the  premises,  the  said  plaintiff  lost  and  was  deprived  of  the  use  of  the  said 
[barge  or  vessel]  of  the  said  plaintiff  for  a  long  space  of  time,  to  wit,  for  the 
space  of and  thereby  lost  and  was  deprived  of  all  the  profits  and  advan- 
tages which  during  that  time  he  might,  and  also  otherwise  would  have  derived 
and  acquired  from  the  use  of  the  said  barge  or  vessel,]  to  wit,  at,  &c.  (rewi/e) 
afbresaid. — And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the 
committing  of  the  grievance  by   the  said  defendant  as  hereinafter  next  men- 
tioned was  lawfully  possessed  of  a  certain  other  [vessel]  of  great  value,  to  wit, 
of  the  value  of  £ —  to  wit,  at,  &c.  (ymiue)  ;  and  the  said  defendant  was  also 
then  possessed  of  a  certain  other  [vessel,]  to  wit,  at,  <tc.  {venife)  aforesaid, 
and  then  and  there  had  the  care,  direction,  and  management  of  the  same ; 
yet  the  said  defendant  not  regarding  his  duty  in  that  behalf,  heretofore,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venve)  aforesaid,  took  so  little 
and  such  bad  care  of  his  said  [vessel]  in  the  direction  and  management  of  the 
same,  that  the  same,  by  and  through  the  carelessness,  misdirection,  and  mis- 
management of  the  said  defendant  in  that  behalf,  then  and  there  greatly  broke, 
damaged,  and  injured  the  said  [vessel]  of  the  said  plaintiff,  and  thereby,  &c. 
— [^Conclude  as  in  the  first  count  from  the  asterisk.     Add  other  counts  if 
the  case  suggest  any,  verifying  the  statement  of  the  injury,  according  to  the 
circumstances  of  the  case  as  they  may  be  probably  established  m  evidence^ 
and  conclude  as  ante,  596.] 

Informa-  Middlesex,  to  wit.  Be  it  remembered,  that  Sir  William  Garrow,  Knt.  at- 
attorney-^  tomey-general  of  our  present  sovereign  lord  the  king,  who  prosecutes  for  our 
general       lord  the  kingpin  that  behalf,  ^comes  in  his  own  proper  person,  before  the  bar- 

agAinst       ons  of  this  Exchequer,  at  Westminster,  on  the day  of in  this  same 

ofYsli^r*  ^^^i  ^°^  for  our  said  lord  the  king,  gives  the  court  to  understand  and  be  in- 
fer run-  '    formed,  that  our  said  lord  the  king,  before  and  at  the  time  of  the  committing 
ning  foul     of  the  grievance  hereinafter  next  mentioned,  to  wit,  on,  &c.  to  wit,  at,  &c. 
the^kinK^'8    ^^  lawfully  possessed  of  a  certain  ship  or  vessel  called  the  Semiramis,  and  of 
ships  (y).    the  tackle,  apparel,  and  furniture  thereof,  of  great  value,  to  wit,  of  the  value 
[  *714  ]  of  <£ — ,  of  lawful  money  of  Great  Britain,  as  of  his  own  proper  ship,  goods, 
and  chattels,  which  said  ship  or  vessel,  then  and  at  the  the  time  of  the  com- 
mitting of  the  grievance  hereinafter  next  mentioned,  was  navigating  and  sail- 
ing on  the  high  seas,  nedr  to  the  island  of  St.  Helena,  to  wit,  at,  &c.  {venue) 
aforesaid  ;  and  the  said  attorney-general  of  our  said  lord  the  king,  for  our  said 
lord  the  king,  further  gives  the  court  here  to  understand  and  be  informed,  that 
at  the  time  of  committing  the  grievance  hereinafter  next  mentioned  one  J.  M., 
and  R.  M.,  and  one  H.  R.,  were  the  owners  of  a  certain  ship  or  vessel  called 
the  Vansittart,  which  said  last-mentioned  ship  or  vessel,  a  little  before  and  at 
the  time  of  committing  the  grievances,  hereinafter  next  mentioned,  was  also 

^ol^l^  ^°""  ^"^  "^*®'  ^"*®'  "^ ^'  ®  W^"!*^*  for  *h«  acts  of  those  whom  he  employs*,  except, 
426,  428;  15  East,  384.  ^  This  information  is  aa  we  have  before  seen,  in  the  case  where  theiw 
Bgama^the  proprietor,  who  is  in  general  liable     is  a  pilot  on  Loard,  ante,  712,  note. 
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nafigating  and  sailing  on  the  high  seas  aforesaid,  near  to  the  said  ship  of  ^o»  negli- 
reasA  of  our  said  lord  the  king,  called  the  Semiramis,  and  was  then  and  there  ^^^yj^^!^ 
nod&r  the  care,  direction,  and  management  of  the  said  H.  R.  and  of  certain  mo  buipb. 
Bcrrants  of  them  the  said  J.  M.,  B.  M.  and  H.  R.,  to  wit.  at,  &c.  (^vemie^ 
afinresaid ;  and  the  said  attornej-general  of  our  said  lord  the  king,  for  our  said 
lord  the  king,  further  gives  the  court  here  to  understand  and  be  informed, 
that  the  said  J.  M.,  R.  M.,  and  H.  R.  then  and  there  by  the  said  fl.  R,  and 
their  said  servants,  so  incautiously,  negligently,  unskilfully,  and  carelessly 
managed,  conducted,  navigated,  steered,  and  directed  their  said  ship  or  vessel, 
and  took  such  bad  care  in  the  management,  conducting,  navigating,  steering, 
aod  directing  thereof,  that  the  said  ship  or  vessel  of  them  the  said  J.  M.,  R. 
M»,  and  H.  R.  so  navigating  and  sailing  as  aforesaid,  then  and  there,  by  and 
through  the  mere  default,  and  by  the  negligence,  carelessness,  and  unskilful- 
ness  of  the  said  H.  R.  and  the  said  servants  of  them  the  said  J.  M.,  R.  M., 
and  H.  R.,  did  then  and  there,  with  great  force  and  violence,  run  foul  of, 
upon,'  and  against  the  said  ship  or  vessel,  of  and  belonging  to  our  said  lord  the 
king,  and  struck  against  the  same,  by  means  whereof  the  said  ship  or  vessel, 
of  and  belonging  to  our  *8aid  lord  the  king,  was  then  and  there  broken,  split,  [  *715  ] 
fraetured,  and  very  much  damaged  and  spoiled  in  the  hull,  rigging,  and  other 
parts  thereof,  and  in  great  danger  of  sinking ;  and  the  said  attorney-general  of 
our  aaid  lord  the  king,  for  our  said  lord  the  king,  further  gives  the  court  hero 
to  understand  and  be  informed,  that  by  reason  of  the  premises  aforesaid,  our 
said  lord  the  king  was  forced  and  obliged  to  lay  out  and  expend,  and  actually 
did  lav  out  and  expend,  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  of  like 
lawful  money,  in  and  about  the  repairing  and  amending  the  said  ship  or  ves- 
sel, of  and  belonging, to  our  said  lord  tlie  khig,  to  wit,  at,  &c.  {veiiue)  afore- 
said.— And  the  said  attorney-general  of  our  said  lord  the  king,  for  our  said  Second 
lord  the  king,  further  gives  the  court  here  to  understand  and  be  informed,  *^^ 
that  our  said  lord  the  king,  before  and  at  the  time  of  the  committing  of  the 
grievance  hereinafter  next  mentioned,  to  wit,  on,   &c.  at*  &c.  {yeime)  was 
lawfully  possessed  of  a  certain  other  ship  or  vessel  called,  &c.  and  of  the  tack- 
le, apparel,  and  furniture  thereof,  of  great  value,  to  wit,  of  the  value  of — L 
of  like  lawful  money,  as  of  his  own  proper  ship,  goods,  and  chattels  which 
iaid  last-mentioned  ship  or  vessel  then  and  at  the  time  of  committing  the 
grievance  hereinafter  next  mentioned,  was  navigating  and  sailing  on  the  high 
■eas  near  to  the  island  of  St.  Helena,  to  wit,  at,  A;c.  {venue)  aforesaid. — And 
tlic  said  attorney-general  of  our  said  lord  the  king,  for  our  said  lord  the  king, 
further  gives  the  court  here  to  understand,  &c.  [^stating  the  injury  to  have 
ieen^  occasioned  by  the  defendants  themselves. —  Third  count,  stating  the 
hijttry  to  have  been  occasioned  by  the  defendants^  servants,  and  whilst 
the  vesbd  was  hi  their  custody.     The  information  concludes  as  follows  :] 
— To  the  damage  of  our  said  lord  the  king  of  £ — .  wherefore  the  said  attorney 
general  Df  our  said  lord  the  king,  prays  the  advice  of  the  court  here  in  the 
prei^ises,  and  due  process  of  law  to  be  made  against  the  said  J.  M.,  R.  M.,  and 
H.  B.  in  this  belialf,  to  answer  our  said  lord  the  king  of  and  in  the  premises 
aforesaid 

W.  Garrow. 


At  common  law,  though  a  distress  for  rent  or  damage  feasant  were  fe- 
gal  in  its  inception,  yet  if  there  were  any  subsequent  irregularity,  the  par- 
ties  became  trespassers  ab  initio,  Bac,  Ab.    Trespass,  B. —  8  Co,  146. 
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iLLKOAL    jijjj,  ifi  ffie  case  of  a  ^distress  for  damage  feasant^  this  is  still  the  law  ;  bui 
^""       the  11   Geo.  2.  c.  19.  s.  19,  alters  the  common  law  with  respect  to  distress 


for  RENT,  and  enacts  J  that  *'  where  any  distress  shall  he  made  for  any  kind 
of  ret}t  justly  due,  and  any  irregularity  or  unlatcfulact  shall  be  afterwards 
done  by  the  party  or  j)arties  distressing,  or  by  his,  her.  or  their  agents^  the 
distress  itself  shall  not  be  therefore  deemed  to  be  xmlatcfvl,  nor  the  party  or 
parties  making  it  to  be  deemed  a  trespasser  or  trespassers  ab  initio ;  but 
the  party  or  parties  aggi^iev^ed  by  such  unlaw  fid  act  or  irregularity  shall  or 
may  recover  full  satisfaction  for  the  special  damage  he,  she,  or  they  shall 
have  sustaified  thereby,  and  no  more,  in  an  action  of  trespass,  or  on  ike 
case,  at  the  election  of  the  plaintiff  or  plaintiffs :     Provided  always,  That 
where  the  plaintiff  or  plaintiffs  shall  recover  in  stich  action,  he,  she^  or 
they,  shall  he  paid  his,  her,  or  their  full  costs  of  suit,  and  have  all  the  Uke 
remedies  for  the  same,  as  in  other  cases  of  costs.^^      Therefore  since  this 
act,  trover  will  not  lie  where  the  distress  has  been  merely  irregularly 
sold;  1  Hen.  Bla.  18  ;  nor  trespass,  unless  for  some  act  which  of  itself 
might  be  the  subject-matter  of  that  form  of  action,  2  Campb.  115.     If 
however,  the  distress  were  illegal  in  its  inception,  or  if  the  person  making 
the  distress  turned  the  tenant  otit  of  possession,  or  continued  an  unreason- 
able time  more  than  five  days  in  possession,  or  distrained  after  a  tender 
of  rent,  trespass  may   be  supported :    1  East,  139, — 11  iVis/,  396. — 2 
Campb.  115,  ^.  C.—4  B,  ^  A.  208.— 3  Stark.  171 ;  bid  the  tenant  may 
waive  the  trespass  and  declare  in  case,  4.  B.  4*  A.  208. — 2  D.  4*  i?.  856. 
— 1  B.  ^  C.  145. —  8  Stark.  171,  S.  C. — A  tenant  whose  standing  com 
and  growing  crops  have  been  seized  as  a  distress  for  rent  before  they  were 
ripe,  cannot  maintain  an  action  on  the  case  under  the  2  W,  ^  M.  sess.  1. 
c.  5.  against  the  landlord  or  his  bailiffs  for  selling  the  same  before  five 
days  had  elapsed  after  the  seizure,  as  such  sale  was  altogether  void,  8.  B. 
S^  A.  470.     The  sale  of  goods  under  a  distress,  after  servvce  of  an  irregu- 
lar  notice  of  replevy,  without  removing  the  goods  off  the  premises,  is 
not  a  sufficient  cofiversion  to  enable  the  tendht  to  maintain  trover,  2  M.  4* 
R.  81 3.     A  lodger  may  maintain  an  action  if  his  goods  are  taken  on  an 
excessive  distress  by  the  landlord  of  the  party  under  whom,  he  occupies,  2 
C.  4*  "P-  374.     A  right  of  action  once  vested  can  only  be  destroyed  by  a 
release  Ufuler  seal,  or  by  the  receipt  of  something  in  satisfaction  for  the 
[*717]  wrong  done;  therefore  in  the  case  of  an  excessive  distress  *f or  rent^  a 
tenatit  does  not  waive  his  right  of  action,  though  he  afterwards  enters  m- 
to  a  written  agreement  with  his  laiidlord  coficerning  the  sale  of  the  effects 
seized,  4  D.   4-  R.  689.-2  B.  ^  C.  821,  S.  C. ;  and  see  1  Bing.  405. 
hi  declaring  specially  for  a7iy  VTcgularity,  it  is  not  necessary  to  state  a 
demise,  or  that  the  goods  were  distrained  for  renl  in  arrear,  and  it  is  suf-^ 
ficient  to  allege  that  the  goods  were  taken  nomine  districtionis ;  4  Mod.  231, 
By  section  20  of  the  above  act,  no  tena?it  shall  recover  in  the  action  on  the 
case  if  tender  of  amends  have  bee7i  made  before  action  brought.     If  the 
judge  certify  wider  43  Eliz.  c.  6,  it  will  deprive  plaiiitiff  of  costs.     5  J5. 
6r  A.  796. 

w.  &  M.  [Comme?fceme7it  as  ante,  596.]     For  that  whereas  the  said  plaintiff  after 

pew.  I.e.  the  making  of  a  certain  act  of  parliament,  intituled  "An  act  for  enabling 

doable  °'  ^^®  ^^'®  ?^  goods  distrained  for  rent,  in  case  the  rent  be  not  paid  in  a  rea* 

value  of  sonable  time,''  and  before  and  at  the  time  of  the  committing  of  the  griev^ 

goods  dift.  ance  bj  the  said  defendant  as  hereinafter  next-mentioned,  held  and  enjoyed 
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DIS- 
TBEBSES. 


certain  pTemises.  ^ith  the  appurtenances  (a),  as  tenant  thereof  to  the  said    illeqal 
defendant  [or  E.  F.  (6)]  at  and  under  a  certain  rent,  therefore  payable  to 
the  said  plaintiff,  to  wit,  the  rent  or  sum  of  — /.  per  annum ;  yet  the  said 
defendant  not  regarding  the  statute  in  such  case  made  and  provided,  but  trained 
oontriring  and  wrongfully  and  injuriously  intending  to  harass,  oppress,  and  ^^  ^^^' 
injure  the  said  plaintiff  in  this  behalf,  heretofore,  to  wit,  on,  &c.  {the  day  rent  was 
of  distress  or  about  it^j  at,  &c.  {venue)  wrongfully  and  injuriously  seized,  due  («). 
took,  and  distrained,  in  and  upon  the  said  premises,  with  the  appurtenances, 
divers  goods  and.  chattels,  to  wit,  &c.  [here  spec  if i/  the  goods  as  in  trover. 
If  they  have  been  already  set  forth  *i?i  a  prior  county  then  say  "goods  I  *718  ] 
and  chattels  of  the  like  number,  quantity,  quality,  description,  and  value,  as 

those  in  the  said count  mentioned,"  a7id  omit  the  statement  of  valve 

aftenoards]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — /. 
and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  {veJitie) 
aforesaid,  sold  (c)  the  said  goods  and  chattels  as  such  distress  as  aforesaid, 
by  color  of  the  said  act,  for  certain  rent  to  wit,  the  sum  of  — /.  then  and 
^re  pretended  by  the  said  defendant  to  be  in  arrear  and  due  to  the  said  de- 
fendant [or  E.  F.J  for  the  said  demised  premises,  with  the  appurtenances; 
whereas  in  truth  atid  in  fact,  at  the  time  of  the  making  of  the  said  distress, 
and  the  said  sale,  as  aforesaid,  no  rent  was  in  arrear  or  due  to  the  said  de- 
fendant [or  E.  F.)  for  or  in  respect  of  the  •said  premises,  with  the  appurte- 
nances, contrary  to  the  form  of  the  Statute  in  that  case  made  and  provided. — 
[If  the  above  count  be  framed  in  case,  add  a  count  in  trover^  and  if  in 
trespass,  add  a  count  de  bonis  asportatis,  and  conclude^  if  in  case,  as  ante, 
596.] 

[Commencement  as  ante,  596.] — For  that  whereas  the  said  defendant,  2.  Onstat. 
on,  4c.  at,  ko.Xve?me)  took  and  distrained  the  beasts  of  the  plough,  and  ^^g'^^ 
sheep  of  the  said  plaintiff,  to  wit,  &c.  [here  specify  them  as  i?i  trover,  of  for  dis- 
great  value,  to  wit,  of  the  value  of  — /.  then  being  in  and  upon  certain  land  trainiDg 
and  premises,  with  the  appurtenances,*  of  the  said  plaintiff  {e)  ;  and  where-  ^*^  ^^ 
by  and  wherewith  he  the  said  plaintiff  then  tilled  his  said  land,  not  for  dam-  plough, 
age  feasant,  but  for  certain  rent,  to  wit,  the  sum  of  — /.  then  alleged  to  be  and  sheep, 
due  and  owing  from  the  said  plaintiff  to  the  said  defendant  [or  E.  F.]  for  [J^'^j^ 
and  in  respect  of  the  said  lands  and  premises,  with  the  appurtenances,  al-  gJoda  euf- 

iiuient  to 

{z)  When  no  rent  is  due,  the  owner  of  the  o.  6.  b.   5.  it  should    seem  a   sale  would  bo  distrain 

goods  distrained  may,  in  an  action  of  trespass,  necessary  in  order  to  support  an  action  on  ike  (^)* 

or  cue,  recover  double  the  value  of  the  goods,  case. 

ad  ftiU  costs.  2  W.  &  M.  sees.  1.  c.  5.  s.  (d)  See  form,  8  Wentw.  430,  448,  4,  and 
See  Uw  form,  8  Went  429;  9  Id.  84,  &  id.  Bradhy,  262.  The  first  was  in  trespass,  and 
Index  viii.  but  the  terms  of  the  tenancy  appear  both  the  ibmip  conclude  against  the  peace.  As 
to  be  there  stated  more  fiiUy  than  is  necessary,  to  the  law,  see  Com.  Dig.  Trespass,  C.  4;  4  T. 
Bristow  17.  Wright,  Dougl.  666;  6  T.  R.  497;  R.  665,  669;  2  Moore,  491 ;  8  Id.  96;  8  Taunt 
6  £^  Rep.  83.  See  Salter  v,  Brunsden.  4  481,  792;  1  Bott,  244;  Gilb.  Dist  by  Hunt,' 
Mod  231,  in  which  the  declaration  was  more  86,  &c.  Co.  Lit  47  a,  n,  117;  1  Burn,  J.  26th 
concise  than  the  above,  and  it  was  held  unne-  ed.  978.  The  tenant  cannot  support  this  ac- 
oetBuy  to  state  a  demise  in  fbrm,  and  sufficient  tion  if  there  was  reasonable  ground  for  sup- 
to  ny,  that  the  goods  were  taken  "nomine  posing  that  there  was  not  a  sufficient  quantity 
didrictionit."     Com.  Dig. Distress,  B.  9.  to  distrain  without  taking   beasts,   &c.      6 

(a)  There  is  no  occasion  to  state  the  situa-  Price,  8;  2  Chit  Rep.  167,  and  the  distrainor 
tioB  of  the  premises,  and  if  stated  a  variance  would  not  in  such  case  be  bound  to  sell  other 
m  the  description  would  be  &tal.  2  Moore,  goods  first.  6  Price,  8.  The  declaration  need 
687.  not  show  that  there  was  a  sufficient  distress  of 

(b)  If  th«  tenancy  is  disputed,  omit  these  other  goods.     Dyer,  812;  Sid.  848. 
Wffds,"  80  tenant,  &c."  (e)  See  the  preceding  page,  n.  (a) 

(c)  From  the  statute  2  W.  &  M.  sess.  1 
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ILLEGAL  though  thcre  were  then  and  there  other  (/)  goods  and  chattels  of  the  said 
TK^sa  pl'i^J^^iff)  ^^  ^^^  upon  the  said  land  and  premises,  with  the  appurtenances, 
not  being  beasts  of  the  plough,  or  sheep,  sufficient  for  a  reasonable  distress 
for  the  rent  aforesaid,  and  the  said  defendant  afterwards,  to  w^it,  on  the  daj 
and  year  aforesaid,  at,  &c.  {ve7me)  aforesaid,  sold  the  said  beasts  of  the 
plough,  and  the  said  sheep,  and  converted  and  disposed  of  the  money  arising 
from  the  sale  thereof,  to  the  use  of  the  said  defendant,  contrary  to  the  form 
of  the  Statute  in  such  case  made  and  provided. — [Add  a  count  in  trover j  and 
conclude  as  ante,  595.] 

8  For  dis-  For  that  whereas,  before  and  at  the  time  of  committing  of  the  gricvancce 
training  }^y  ^jjg  defendant  as  hereinafter  mentioned,  the  said  plaintiff  was  a  [working 
trade  carpenter, )  and  the  trade  and  business  of  such  [working  carpenter,]  then 
when  8uf-  exercised  and  carried  on  in  and  upon  certain  premises,  with  the  appurte- 
ficient  nances,  to  wit,  at,  &c.  {venue)  and  which  the  said  plaintiff  then  held  as  ten- 
goods  on  ^^^  thereof  to  the  said  defendant  {or  E.  F.  (A)]  at  and  under  a  certain  rent, 
premises  ^vhereof,  at  the  time  of  the  committing  the  grievance  hereinafter  mentioned^ 
^^  ^r  ^  small  sum,  viz.  the  sum  of  £ —  alleged  to  be  due  and  in  arrear  to  the  said 
^j,  defendant  [or  E.  F. ;]  and  whereas  al^o  before  and  at  th^  time  of  the  com- 

mitting of  the  said  grievance  hereinafter  next  mentioned,  the  said  plaintiff 
was  lawfully  po.^essed  of  a  certtlin  [carpenter's]  tools  and  utensils  in  the 
way  of  his  trade  and  business,  duly  and  from  time  to  time  to  be  used  by  Uic 
said  plaintiff  in  the  way  of  his  said  trade  and  business,  viz.  600  carpenter's 
tools,  10  work  benches  [here  enumerate  the  tools  and  utensils,  according 
to  the  exact  description,  or  as  in  trover']  of  great  value,  to  wit,  of  the  val- 
ue of  £ —  and  wiiich  said  tools  and  utensils  were,  at  the  time  of  the  commit- 
ting of  the  said  grievance  hereinafter  next  mentioned,  in  and  upon  the  said 
premises,  with  the  appurtenances;  and  whereas  also,  at  the  time  of  commit- 
ting the  grievance  hereinafter  next  mentioned,  there  was  divers  other  goods 
and  chattels  of  the  said  plaintiff  upon  the  said  last-mentioned  premises,  with 
the  appurtenances,  of  great  value,  to  tvit,  of  the  value  of  £ —  and  sufficient 
f  *719  ]  f<^r  ^  reasonable  distress  for  the  said  rent,  and  to  *pay  and  satisfy  the  same 
and  all  the  costs  and  charges  of  such  a  distress,  and  expense  incidental  there- 
to, and  which  the  said  defendant  at  the  time  of  the  committing  of  the  said 
grievance  hereinafter  next  mentioned,  could  and  might  have  taken  as'a  dis- 
tress for  such  last-mentioned  arrears  of  rent,  to  wit,  at,  &c.  {ve?iue)  afore- 
said.    Yet  the  said  defendant  well  knowing  the  premises,  but  contriving  and 
wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff  in  the  way  of 
his  said  trade  and  business  heretofore,  to  wit,  on,  &c.  {day  of  distress  or 
ahout  it)  at,  &c.   {fjenue)  aforesaid,  wrongfully  and  unjustly  took  and  dis- 
trained the  said  tools  and  utensils  of  the  said  plaintiff,  in  the  way  of  his  said 
trade  and  business,  as  a  distress  for  the  said  arrears  of  rent  aforesaid,  and 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c,  (venue) 
aforesaid,  sold  and  disposed  of  the  said  tools  and  utensils  for  a  much  less  stiin 
of  money  than  the  same  were  reasonably  worth,  by  means  whereof  the   said 
plaintiff  wholly  lost  and  was  deprived  of  the  use  of  the  said  tools  and  utensils 
in  the  way  of  his  said  trade  and  business,  and  sustained  great  loss  and   in* 
convenience  from  the  want  of  the  same,  to  wit,  at,  &c.  {venue  aforesaid.-^ 
[Add  a  count  in  trover, \ 

(/)  This  is  not  neoessarr,  lee  Dyer.  812;  {g^  See  the  noira  to  the  preceding  tansk 

Sid.  846.  (A)  See  ante,  718,  n. 
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[Camtnencemejii  <is  ante,  596.] — For  that  T?hereas  the  said  plaintiff,  before    ""^^^ 
aad  at  the  time  of  the  committing  the  grievance  hereinafter  next  mentioned,    trbb8bi. 
held  and  occupied  certain  premises,  with  the  appurtenances  (A)  as  tenant  4.  For  di». 
thereof  to  the  said  defendiint  [or  E.  F.  (/)]  at  and  under  a  certain  rent  training 
therefore  payable  by  the  said  plaintiff,  for  and  in  respect  of  the  same,  to  wit,  ^^^^^ 
at;  &c.  {venue).     Yet  the  said  defendant  contriving  and  maliciously  intend-  was  due 
ing  wrongfully  and  unjustly  to  injure  the  said  plaintiff  in  this  behalf,  hereto-  (O* 
fore,  to  wit,  on,  4;c.    at,  Ac.  {venue)  aforesaid,^  falsely  and  maliciously  pre- 
tending that  a  certain  large  sum  of  money,  to  wit,  the  sum  of  — /.  {m)  of 
kwfiil  money  of  Great  Britain,  was  then  due  and  in  arrear  from  the  said 
pliintiff  to  fhe  said  defendant  [or  E.  F.]  for  rent  of  the  said  premises,  with 
the  appurtenances,  wrongfully  and  unjustly  seized  and  took  certain  goods  and 
chattels,  to  wit,  &c.  [here  specify  them  as  in  trover.     If  they  have  been 
already  specified  in  a  former  county  then  say,  *'  goods  and  chattels  of  the 
like  number,  quantity,  quality,  description  and  value  as  those  in  the  said 

count  mentioned,"  and  omit  the  statement  of  value  afterwards,]  of 

the  said  plaintiff,  then  found  and  being  in  and  upon  the  said  premises,  with 
the  appurtenances,  of  gi*eat  value,  to  wit,  of  the  value  of  — L  of  like  lawful 
mon?y,  as  a  distress  for  the  said  sum  of  money  so  pretended  to  be  due  and  in 
arrear  as  aforesaid,  and  under  that  pretence,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  Ac.  (venue)  aforesaid,  sold  and  disposed  of  the  said 
gtwds  and  chattels  for  and  towards  paying  and  satisfying  the  said  alleged  ar- 
rears of  rent,  and  the  costs  and  charges  of  the  said  distress,  [or  if  the  goods 
were  not  sold,  but  the  plaintiff  paid  money  to  redeem  them,  then  say, 
^'  kept  and  retained  the  said  goods  and  chattels  of  the  said  plaintiff,  from  the 

Slid  plaintiff,  for  a  long  space  of  4ime,  to  wit,  for  the  space  of days  then 

n?xt  following,  and  until  the  said  plaintiff,  in  order  to  regain  the  possession 

of  his  said  goods  and  chattels,  was  forced  and  obliged  to  pay,  and  did  then  and 

t'lere  pay  to  the  said  defendant  the  said  pretended  arrears  of  renlytnd  a  large 

Bum  of  money,  to  wit,  the  sum  of  — I.  for  the  costs  and  charges  of  the  said 

distress,  and  expenses  incidental  thereto."]     Whereas  in  truth  and  in  fact, 

at  the  time  of  the  making  of  the  said  distress  as  aforesaid,  and  during  all  the 

time  aforesaid,  a  small  part  only,  to  wit,  the  sum  of  — I.  (m)  of  the  said  sum 

of  money  so  pretended  to  be  due  and  in  arrear  as  aforesaid,  *was  due  and  in  [  *720  ] 

arrear  frt)m  the  said  plaintiff  to  the  said  defendant  for  the  rent  of  the  said 

premiaes,  with  the  appurtenanoea,  to  wit,  at,  &c.  {venue)  aforesaid. — [Add 


(t)  This  action  is  at  common  law,  and  is 
not  founded  upon  the  statutes  62  Hen.  8.  0.  4, 
for  an  ezoessiTe  distress,  as  in  the  next  form, 
nor  on  the  statute  2  W.  &  M.  c.  6,  s.  ^;  Stra. 
851.  See  the  notes  to  the  next  form.  In  a 
kte  ease,  where  a  tenant,  shortly  after  he  had 
paid  half  a  year's  rent  to  his  landlord,  due  at 
I<wly-day  preceding,  was  called  upon  by  the 
agent  of  the  i;n^und-1andlord  for  ground-rent 
due  previously  to  Lady-day,  and  which  the 
hmdlord  had  revised  to  pay :  it  was  held,  that 
the  payment  for  such  ground  rent  by  the  ten- 
ant, wa?  not  a  Toluntary  payment,  although 
the  agent  of  the  ground  landlord  gave  him 
lime  for  that  purpose,  as  the  tenant  was  liable 
to  be  distrained  on  for  such  rent;  Held  also, 
that  tjbe  tenant  was  entitled  to  deduct  such 

Syment  from  the  next  rent  accruing  due  to 
I  landlord,  although  it  was  not  actually  due 


at  the  time  the  ground  rent  was  paid;  and  the 
tenant  having  tendered  the  balance  remaining 
due,  after  deducting  such  payment,  together 
with  another  sum  paid  for  land-tax  previously 
due,  which  the  landlord  refused  to  accept,  but 
distrained  for  the  whole  rent  then  in  arrear  : 
Held,  that  the  tenant  was  entitled  to  recover  in 
an  action  on  the  case  for  a  wrongful  distress; 
and  that  a  count  stating  that  the  landlord  had 
distraine'I  for  the  whole  rent,  when  only  the 
sum  tendered  was  due,  was  sufScient.  2  M. 
k  P.  782;  6  Bing.  406,  8.  G. 

(A:)  Ante,  718,  note. 

(/)  If  the  plaintiff  dispute  the  tenancy, 
omit  the  words,  "to the  said  defondant,  \or 
E.  F.]*' 

(m)  The  plaintiff  need  not  prove  the  pre- 
cise sum  stated,  see  1  Bing.  401. 
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iLusGAL    a  cotini  for  an  excessive  distress  for  the  j-ent  really  due,  as  in  the  next 


DIS- 
IBESSEB. 


/o/7/i,  a  fid  a  count  in  trover,  and  conchuie  as  ante,  596.] 


6.  Fortak.  •    [Com7nenceme?it  as  ante,  596.] — For  that  whereas  the  said  plaintiff  be- 
ing an  ex-  fore  and  at  the  time  of  the  committing  of  the  gi-ievance  hereinafter  next  men- 
^^^       tioned,  held  and  enjoyed  certain  premises,  with  the  appurtenances  (o)  as 
for  rent,     tenant  thereof  to  the  said  defendant  [or  E.  F.  {p)]  at  and  under  a  certain 
S?  ^i*h       ^^"^  therefore  payable' by  the  said  plaintiff  to  the  said  defendant  for  the  same, 
62^Hen.  3.  ^^  which  said  rent,  at  the  time  of  the  committing  of  the  grievance  hereinafter 
0.  4  (»).     next  mentioned,  a  certain  small  sum  of  money,  to  wit,  the  sum  of  £ —  (9) 
and  no  more,  was  duo  and  in  arrear  from  the  said  plaintiff.     Yet  the  said  de  - 
fendant.  not  regarding  the  Statute  in  such  case  made  and  provided,  but  wrong- 
fully and  maliciously  contriving  and  intending  to  injure  and  oppress  the  said 
plaintiff  in  this  behalf,  heretofore,  to  wit,  on,  &c.  at,  <fec.  (yemie)  aforesaid, 
wrongfully  and  maliciously  took  and  distrained  for  the  said  arrears  of  rent, 
certain  goods  and  chattels,  to  wit,  &c.  [here  specify  the  goods  as  in  trovtr. 
Jf  they  have  been  already  specified  in  a  former  count,  thefi  say,   "goods 
and  chattels  of  the  like  number,  quantity,  quality,  and  description,  as  those 

in.  the  said count  mentioned,"]  of  the  said  plaintiff,  of  much  greater 

value  than  the  amount  of  the  said  arrears  of  rent,  to  wit,  of  the  valae  of  £ — 
and  thereby  took  a  great  and  unreasonable  distress  for  the  said  arrears  of  rent, 
when,  at  the  time  of  the  taking  of  the  said  distress  as  aforesaid,  a  certain  part 
of  the  said  goods  and  chattels  so  distrained  as  aforesaid,  to  wit,  [one-half] 
thereof  then  was  of  suflBcient  value  to  have  satisfied  the  said  arrears  of  rent, 
and  the  charges  of  the  said  distress,  and  of  the  appraisement  and  sal^  thereof, 
to  wit,  at,  &c.  (yejiue^  aforesaid,  contrary  to  the  form  of  the  Statute  in  such 
case  made  and  provided. — [Add  a  count  in  trover  and  conclude  as  ante, 
596.] 

6.  For  dis-      For  that  whereas,  before  the  committing  of  the  grievances  hereinafter  next 
training  a  mentioned,  to  wit,  on,  &c.  (day  of  distress  or  about  it)  at,  &c.  {venue)  the 
said  defendant  took  and  distrained  certain  goods  and  chattels  of  the  said  plain- 
tiff, to  wit,  &c-  [Acre  set  them  out  as  in  trover,  or  if  already  set  forth  in  a 
2)rior  count,  say,  "  goods  and  chattels  of  the  like  number,  quantity,  quality, 

description,  and  value,  as  the  said  goods  and  chattels  in  the  said count 

mentioned,"]  under  color,  and  as  and  for  and  in  the  name  of  a  distress  for 


second 
time  on 
the  same 
goods  for 
tome  rent 
(r). 


(n)  See  also  51  Hen.  3.  c.  4;  Gilb.  Dist.  by 
Hunt,  63  to  68,  the  remedy  must  be  on  the 
above  statute,  2  Stra.  851;  8  Lev.  48;  2  Ken. 
204,  and  not  by  trespass  or  trover,  id.  ibid. ; 
but  see  the  exceptions,  1  Burr.  582  ;  1  Hen. 
Bla.  13.  9  East,  298.  Case  is  maintainable, 
even  though  the  tenant  had  tendered  the  rent 
due  to  his  landlord  before  the  distress  was 
levied,  2  D.  &  R.  256;  1  B,  &  C.  145  ;  3 
Stark.  171,  S.  0.  In  such  an  action  express 
malice  need  not  be  proved,  but  the  excess 
taken  must  be  considerable,  6  £sp.  71.  It  is 
no  bar  to  this  action,  that  between  distress  and 
sale  of  the  goods  distrained,  the  parties  came  to 
an  arrangement  respecting  the  sale,  1  Bing. 
401;  4  D.  &  R.  539;  2  B.  &  C.  821,  S.  C.  A 
lodger  may  maintain  an  action  if  his  goods  are 
taken  on  an  excessive  distress  by  the  landlord 
of  the  party  under  whom  he  occupies^  2  C.  & 
P.  874. 


(0)  Ante,  718,  note. 

(p)  If  the  plaintiff  dispute  the  tunaoe]f, 
omit  the  words,  *'  to  the  said  deibndant." 

(9)  The  plaintiff  nee<i  not  allege  or  proTe 
the  precise  sum  due,  1  Bing.  401. 

(r)  It  should  seem  tliat  thb  oause  of  aetiOB 
might  be  supported  under  a  oo«nt  in  tr»Ter. 
That  a  party  cannot,  in  general,  distrain 
twice  for  the  same  rent,  see  Bradbey  on  Distr. 
180;  1  Burn.  J.  26th  edit  988;  17  Oar.  2,  c 
7.  8.  4.  But  in  WUton  v.  Bird,  K.  B.  Emtasr 
Term,  1830,  for  a  freth  arrear  or  rent,  the 
same  goods  previously  replevied  may  be  di»> 
trained.  And  he  may  again  distrain  tbo 
same  goods  for  rent  subsequently  aocmed, 
previously  to  his  executing  his  retomo  hO" 
bendoj  without  waiving  his  action  against  tfaA 
sureties  in  the  bond.  Hefibrd  v.  Alger,  1 
Taunt.  219. 
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certain  rent,  then  alleged  to  be  due  and  payable  to  the  said  defendant  [or  E.    tlleqai, 
P.]  for  and  in  respect  of  certain  premises  in  the  possession  of  the  said  plaintiff;    j.^^^^,^ 
and  which  said  [last-mentioned]  goods  and  chattels  then  and  afterwards  were 
of  more  than  sufficient  value  to  have  satisfied  the  said  alleged  rent,  and  the 
costs  and  charges  of  and  attending  such  distress,  and  the  sale  of  the  said  [last- 
mentioned]  goods  and  chattels  under  such  distress,  and  incidental  thereto,  to 
wit,  at,  &c.  (^venue)  aforesaid;  and  whereas  also  the  said  defendant  having  so 
taken  and  distrained  the  said  [last-mentioned]  goods  and  chattels  as  aforesaid,  . 
tlien  and  there  had  and  retained  possession  of  the  sime  under  such  distress 
for  a  long  space  of  time,  to  wit,  the  space  of  [four]  days  then  following  and 
afterwards,  and  at  the  expiration  of  the  said  space  of  time,  to  wit,  on,  &c. 
{day  of  quitting  possession,  or  about  it)  to  wit,  at,  Ac.  {venue)  aforesaid, 
thesaid  defendant  quitted  and  abandoned  the  possession  of  the  said  [last-men- 
tioned] goods  *ana  chattels,  and  the  said  distress  thereupon ;  and  although  [  *721  ] 
the  said  defendant  under  the  said  distress,  and  by  virtue  thereof,  would  and 
might  have  satisfied  the  said  alleged  arrears  of  rent,  and  all  reasonable  and 
lawiful  charges  in  that  behalf     Nevertheless  the  said  defendant  well  knowing 
the  premises,  but  contriving,  and  wrongfully  intending  to  injure  the  said 
plaintiff,  afterwards,  to  wit,  on,  A;c.  (rfjry  of  second  distress,  or  abotit  it) 
at,<fec.  (rewi/e)  aforesaid,  wrongfully,  injuriously  and  vexatiously  made  a  second 
and  another  distress  upon  the  said  [last>-mentioned]  goods  and  chattels  of  the  said 
plaintiff,  for  the  same  identical  alleged  arrears  of  rent,  for  and  in  respect 
whereof  the  said  distress  in  this  count  first  mentioned  was  made  as  aforesaid, 
and  then  and  there  again  took  and  distrained  the  said  [last-mentioned]  goods 
and  chattels,  as  and  for  the  same  rent  so  pretended  to  have  been  due  and  pay- 
able as  aforesaid,  and  not  for  any  more  or  other  or  different  rent  or  cause 
whatever,  and  then  and  there  wrongfully  and  injuriously  refused  to  return 
the  same  goods  and  chattels  to,  and  withheld  them  from  the  said  plaintiff, 
under  the  said  second  distress  in  this  count  mentioned  for  a  long  time,  to  wit, 
for  the  space  of  [seven]  days  tfafen  next  following,  and  then  and  tb^re  wrong- 
fully converted  and  disposed  thereof  to  his  own  use,  although  the  said  plain- 
tiff then  and  there  requested  the  said  defendant  to  deliver  the  said  {^last-men- 
tioned] goods  and  chattels  to  him  the  said  plaintiff,  to  wit,  at,  &c.  (v€?iue), 

— [Add  a  count  in  trover  A 

[  *722  ] 

*[Comnieficement  as  ante,  696.] — For  that  whereas  the  said  defendant,  ^*o„^5iJj™' 
heretofore,  to  wit,  on.  Ac.  at,  &c.  {venue)  seized  and  took  divers  goods  and  chat-  goods  di&- 
tels,  to  wit,  &c.,  [here  specify  the  goods  as  in  trover;  if  they  have  been  already  trained, 
specified  in  a  former  count,  then  say,  ''goods  and  chattels  of  the  like  num-  p^^^ 

ber,  quantity,  quality,  description,  and  value,  as  those  in  the count  and  not  * 

mentioned,"  and  omit  the  statement  of  value  afterwards"]  ot  the  said  plain-  g  i»ng  the 
tiff,  of  great  value,  to  wit,  of  the  value  of  — L  there  then  found  and  being  in  ^JJ^^*/,^. 
certain  premises,  with  the  appurtenances  (^),  as  and  for  and  in  the  name  of 
a  distress  for  certain  supposed  arrears  of  rent,  to  wit,  for  the  sum  of  — /.  pre- 
tended to  be  due  and  in  arrear  from  the  said  plaintiff,  for  and  in  respect  of 
the  said  premises,  with  the  appurtenances,  and  then  and  there  carried  away 

(«)  2  W.  &  ^r.  0.  6.  8.  2;  11  Geo.  2.  c.  19.  8.  the  distress  should  he  given,  whether  there  ho 

10.    As  to  what  notice  is  necessary,  and  how  a  sale  or  removal  or  not,  Com.  Dig.  Distress, 

tobegivfin,  see  Moss  r.  Gallimore,  Dougl.  279;  D.  7.     By  the  2  W.  &  M.  c.  5,  it  must  bo 

Lord  Raym.  64.     1  Hen.   Bla.  18.     Gilbert's  given  before  a  sale. 
Distr.  by  Hunt,  76.    9  East,  298.     query  if  (0  Ante,  718,  note, 

not  in  all  cases  necessary  that  some  notice  of 
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^!^«^  and  removed  the  said  goods  and  chattels,  and  impounded  the  same  off  the  said 
premises,  with  the  appurtenances.  NeTortheless  the  said  defendant  contriv- 
ing, and  T\-rongfully  and  unjustly  intending  to  injure  the  said  plaintiff,  and 
not  regarding  the  otatute  in  such  case  made  and  provided,  did  not  nor  would 
give  due  and  proper  notice  (u)  of  the  said  distress,  and  of  the  cause  of  the 
[  ^723  1  taking  *the  same,  or  of  the  place  to  which  the  said  goods  and  chattels  were 
removed,  to  the  said  plaintiff,  or  leave  the  same  at  the  said  premises,  with  the 
.  appurtenances,  but  wholly  neglected  so  to  do,  and  therein  fidled  and  made 
default,  contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided ; 
and  to  the  damage,  &c.  * 


8.  For  r&.       [Commencem^ni  as  anle,  596.] — For  that  whereas  the  said  defendant, 

fusmg  to     heretofore,  to  wit,  on,  &c.  at,  &c.  {venue)  had  taken  and  distrained  divers 

*gooda  difl-   goods  and  chattels,  to  wit,  [here  specify  the  goods  as  in  trover;  if  they' have 

trained  for  been  already  specified  in  a  former  count,  then  say  ''goods  and  chattels  of 


rent,  on 
tender  of 
the  rent 
aud  COBtS 


the  like  number,  quantity,  quality,  description,  and  value  as  those  in  the 


count  mentioned,"  and  omit  the  statement  of  value  afterwardsl  of  the  said 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  — /.  there  then  found  and 
being,  as  and  for  and  in  the  name  of  a  distress  for  certain  rent,  to  wit,  the 
sum  of  — I,  then  due  and  in  arrear  from  the  said  plaintiff  to  the  said  defend- 
ant, for  and  in  respect  of  certain  premises,  with  the '  appurtenances,  before 
[  "^^724  ]  "^then  held  and  occupied  by  the  said  plaintiff  as  tenant  thereof  to  the  said  de- 
fendant [or  E.  F.];  and  thereupon  afterwards,  and  whilst  the  said  defendant 
was  in  possession  of  the  said  goods  and  chattels  under  such  distress  as  afore- 
said, to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  {venue)  aforesaid,  the 
said  plaintiff  tendered  and  offered  to  the  said  defendant,  in  satisfaction  and 
discharge  of  the  said  arrears  of  rent,  and  the  costs  and  charges  of  tlie  said 
distress,  a  certain  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  the  same 
being  then  and  there  a  sufficient  sum  to  satisfy  and  discharge  the  said  arrears 
of  rent,  together  with  all  the  costs  and  chargas  of  the  said  distress,  and  then 
and  there  requested  the  said  defendant  to  re-<leliver  and  restore  the  said  goods 
and  chattels  to  the  said  plaintiff,  and  although  the  said  defendant  then  and 
there  ought  to  have  accepted  and  received  the  said  sum  of  money  from  the 
said  plaintiff  in  discharge  of  such  arrears  of  rent,  and  the  costs  ainl  charges 
of  the  said  distress,  and  to  have  re-delivered  and  restored  the  said  goods  and 
chattels  to  the  said  plaintiff;   yet  the  said  defendant  contriving,  and  wrong- 


(u)  Where  the  distress  is  in  growing  com, 
&c.  as  allowed  by  the  11  Geo.  2.  c.  19.  s.  8,  the 
tenant  must,  in  pursuance  of  the  9tb  section 
of  that  act,  have  notice  of  the  place  where 
the  com,  &o.  is  lodged  within  a  week  after 
jjuch  lodging. 

{w)  See  the  precedent,  8  Wentw.  440;  and 
the  like  in  tlie  case  of  a  distress  damage  fea- 
sant, id.  302  ;  but  this  latter  is  not  sustaina- 
ble, see  1  Campb.  285;  1  Taunt  261;  1  B.  & 
P.  882.  According  to  tliese  cases,  and  to  8  Rep. 
147  a.  GUb.  Distr.  by  Hunt  76,  &o.;  8  Moore, 
834;  1  Ding.  341,  S.  C,  tender  upon  the  land 
before  the  distress  makes  the  distress  tortious; 
tender  after  the  distress,  and  before  the  im- 
pounding, makes  the  detainer,  and  not  the 
taking,  wrongful;  tender  after  the  impounding 
makes  neither  the  one  nor  the  other  wrongful; 
for  then  it  comes  too  late,  because  the  case  is 
put  to  the  trial  of  the  law,  to  be  there  detefv. 


mined.    But  in  the  case  of  a  distress  for  mil 
upon  the  equity  of  the  statute  2  W.  &  M.  a  5, 
a  sale  of  the  distress,  after  tender  of  the  rent 
and  costs,  would  be  illegal;  and  trespass  m 
such  case  is  the  proper  remedy;  but  if  thcF9 
was  also  an  excessive  distress,  plaintiff  may 
declare  in  case  for  that  injury  3  Rtark.  171; 
4  D.  ft  R.  68U;  2  B.  &  C.  821,  S.  C.     By  the 
11  G.  2.  0.  19,  s.  10,  if  after  distress  taken  of 
corn,  &o.  growing,  the  rent  and  corts  of  di«- 
tress  be  paid  and  tendered,  the  distrcn  ahaQ 
cease,  and   the  com  be  restored.     Catt  docs 
not  lie  for  detaining  cattle  distrained  damage 
feasant,  where  tender  of  sufficient  amends  was 
made  i^r  the  cattle  had  been  impounded,  1 
Bing.  841.     Query  if  replevin  would  not  m 
such  case  lie,  see  Doct.  &  8tud.  19fir.     From 
the  (uises  in  note,  poet,  toI.  iii.  1119,  H  wookl 
seem  it  would  not.     As  to  what  b  not  an  k 
pounding,  see  4  Bing.  2^0, 
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fully  and  unjustly  intending  to  harrass,  oppress,  and  aggrieve  the  said  plaintiff  i"«w»al 
in  tLis  behalf,  did  not  nor  would,  when  he  was  so  requested  as  aforesaid,  or  xbh»hi 
ftt  any  other  time,  accept  or  receive  the  said  sum  of  money  from  the  said 
plaintiff^  in  satisfaction  and  discharge  of  the  said  arrears  of  rent,  and  the 
oosts  and  charges  of  the  said  distress,  or  re-doliver  or  restore  the  said  goods 
and  chattels,  or  any  part  thereof,  to  the  said  plaintiflf,  hut  then  and  there 
wholly  neglected  and  refused  so  to  do,  and  hath  hitherto  wrongfully  and  in- 
jariously  kept  and  withheld  the  said  goods  and  chattels  from  the  said  plaintiff, 
and  hath  converted  and  disposed  thereof  to  his  own  use,  to  wit,  at,  &c.  {ve- 
nue) aforesaid. — [Add  a  count  in  trover,'] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &;c.  at,  &c.  9.  For  sell- 
(v&rne)  seized  and  took  divers  goods  and  chattels,  to  wit,  &c.  [here  specify  '^s  »  ^js- 
ihe  goods  as  in  trover,  if  they  have  been  already  specified  in  a  former  i^y^ 
count f  (hen  say,  *^ goods  and  chattels  of  the  like  number,  quantity,  quality,  days,  on 
description,  and  value  as  those  in  the  —  count  mentioned,''  ajid  omit  (he  *^%^**J 
statement  of  value  afterward^,]  of  the  said  plaintiff,  of  great  value,  to  wit,  Jj  ^  5  , 
of  the  value  of  £ —  then  found  and  being  in  and  upon  certain  premises  (y)  2  (x). 
in  die  name  of  a  distress  for  certain  arrears  of  rent,  pretended  to  be  due  and 
payable  for  the  same,  to  the  said  defendant,  and  then  and  there  gave  notice 
thereof  to  the  said  plaintiff  {z) ;  yet  the  said  defendant,  not  regarding  the 
Statate  in  such  case  made  and  provided,  and  contriving,  and  wrongfully  and 
unjustly  intending  to  injure  the  said  plaintiff  in  this  behalf,  and  to  deprive 
him  of  his  said  goods  and  chattels,  and  of  the  use,  benefit,  and  advantage 
thereof,  and  to  prevent  him  from  replevying  the«same,  afterwards,  and  before 
the  expiration  of  five  days  next  after  such  ^distress  so  taken  and  made,  and 
such  notice  thereof  so  given  as  aforesaid,  to  wit,  within  the  space  of  five  days 
then  next  following,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {vemte) 
aforesaid,  wrongfully,  unlawfully,  and  unjustly  did  sell  and  dispose  of  the 
said  goods  and  chattels,  without  the  leave  or  license,  and  against  the  will  of 
the  said  plaintiff,  whereby  the  said  plaintiff  was  not  only  hindered  and  pre- 
vented finom  replevying  the  said  goods  and  chattels  so  distrained  as  aforesaid, 
bat  was  also  deprived  of  such  reasonable  and  sufficient  time  as  in  that  respect 
B  allowed  by  law,  for  the  raising,  obtaining,  and  procuring  money  to  pay  and 
discharge  the 'rent  so  pretended  to  be  due  and  in  arrear  as  aforesaid,  and  the 
costs  of  the  said  distress ;  and  the  said  plaintiff  hath  also  thereby  wholly  lost 
and  been  deprived  of  the  said  goods  and  chattels,  and  of  the  use,  benefit,  and 
advantage  thereof,  to  wit;  at,  &c.  {venue)  aforesaid. 

[CoTnmenceTnent  as  ante,  596.] — For  that  whereas  the  said  defendant,  10.  For 
heretofore,  to  wit,  on,  &c.  at.  &c.  {venue^  ♦seized  and  took  divers  goods  and  not  rcmov. 

iug  goods 

(x)  VThat  a  violation  of  this  seotion,  see  4  distraining  oontinnes  too    long  in  possession,  Jf.ff^'^^ 

B.  *  A.   208;  1  Hen.  Bla.   18;   1  Bam,  J.  Stra.  717;   1  Hen.  Bla.  16;  Gilb.  77;  11  East,  II",^"  * 

26th  ed.  994.    This  count  wiU  not  sappqrt  a  895;  2  Campb.  115.    As  to  the  time  allowed  u^^°^ 

eUim  in  respeot  of  the  defendant  haying  sold  for  the  removal,  seel   Burn,  J.  26th  ed.  991.    «.      ^ 

eom  before  it  was  ripe,  &c.  see  8  B.  &  A.  A  reasonable  time  after  the  five  days  is  allow-  ,  . 

470.  •        .  ed,  4   B.  &  A.  20a    Where  the  defendant  l^fi^' 

(f)  Ante,  718,' note.  wrongfully  seiied  the  plaintiflF's  goods,  and  ,        .   . 

(z)   l?hien  this  is  not  neoesBary,  see  Lutw.  placed  a  man  in  possession  of  them  for  some      \}^1\ 

214.  days,  it  was  held  the  owner  might  recover  dam-  [  *^2b  J 

(a)    This  count,  founded  on  the  equity  of  ages,  although  he  had  the  use  of  the  goods  aU 

the  2  W.  At  M.  c.  5.  8.  2,  and  11  Geo.  2. 0. 19.  the  time,  7  Bing.  158.    A  party  may  waive  the 

B,  10»  has  frequently  been  adopted,  but  trespass  trespass,  and  declare  in  esse,  1  B.  &.  C.  145; 

ii  the  proper  form  of  action,  where  the  p:brty  2  D.  &  B.  256,  S.  C 
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>^^*  ■  chattels,  to  wit,  &q.  [here  specify  the  goods  as  in  trover,  or  if  they  have 
been  already  specified  in  a  former  count,  then  say,  "goods  and  chattels  of 
the  like  number,  quantity,  quality,  description,  and  value  as  those  in  the 

count  mentioned,"  and  admit  the  statement  of  value  aftencards\  of 

the  said  plaintiflF,  of  great  value,  to  wit,  of  the  value  of  — /.  then  found  and 
being  in  and  upon  certain  premises  of  the  said  plaintiff  (i),  in  the  name  of  a 
distress  for  certain  arrears  of  rent  pretended  to  be  due  and  payable  for  the 
same  to  the  said  defendant  \or  E.  F.]  and  then  and  there  gave  notice  thereof 
to  the  said  plaintiff;  yet  the  said  defendant  not  regarding  the  Statute  in  such 
case  made  and  provided,  but  contriving  and  wrongfully  and  unjustly  intend- 
ing to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would  remove  the 
said  goods  and  chattels  from  the  said  premises,  within  a  reasonable  time  after 
the  expiration  of  five  days  next  afler  the  making  of  the  said  distress,  and 
giving  the  said  notice  thereof  as  aforesaid,  but  wholly  neglected  and  refused 
so  to  do,  and  wrongfully  and  unjustly,  without  the  license  or  consent,  and 
against  the  will  of  the  said  plaintiff  kept  and  detained  the  said  gooils  and 
chattels  in  and  upon  the  said  premises  for  a  great  and  unreasonable  space  of 
time  after  the  expiration  of  the  said  five  days  as  aforesaid,  to  wit,  for  the 

space  of then  next  following,  contrary  to  the  form  of  the  Statute  in 

such  case  made  and  provided,  to  wit,  at,  &c.  (venue)  aforesaid. 

8eiiiwr»«^-  For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  the 
der  a  dis-  Said  defendant  seized  and  distrained  certain  goods  and  chattels,  to  wit,  &c. 
tress  with-  [here  specify  them  as  in  trover,  or  if  the  goods  have  been  already  set  out 
Uwi^T^*'*  a  prior  count,  say,  *' goods  and  chattels  of  the  like  number,  quantity, 

appraised    quality,  description,  and  value  as  those  in  the  said count  mentioned," 

by  two  and  omit  the  averment  as  to  the  value]  of  the  said  plaintiff^  of  great  value, 
praisera^  to  wit,  of  the  value  of  — l.  of  lawful  money  of  Great  Britain,  then  found 
(c).  and  being  in  and  upon  certain  other  premises,  with  the  appurtenances,  of  the 

said  plaintiff,  as  for  and  in  the  name  of  a  distress  for  certain  arrears  of  rent 
alleged  to  be  due  to  the  said  defendant  [or  E.  F.]  for  the  use  and  occupation 
of  the  said  premises,  with  the  appurtenances.  Yet  the  said  defendant,  not 
regarding  the  Statute  in  such  case  made  and  provided,  but  contriving,  and 
fraudulently  intending  to  injure  the  said  plaintiff  in  that  behalf,  did  not  nor 
would  cause  the  said  goods  and  chattels  so  distrained  as  aforesaid,  to  be  ap- 
praised by  two  sworn  appraisers,  according  to  the  Statute  in  that  case  made 
and  provided,  previously  to  a  sale  of  the  said  goods  and  chattels,  but  on  the 
contrary  thereof,  the  said  defendant,  aflerwards,  and  before  the  said  goods 
and  chattels  had  been  appraised  by  two  sworn  appraisers,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &e.  (venue)  aforesaid,  wrongfully  sold  the  said  goods  and 
chattels  without  having  had  the  same  previously  appraised  by  two  sworn  ap- 
praisers, contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
to  wit,  at,  &c.  {venue)  aforesaid. 

(b)  Ante,  718,  note.  parish.     1  Moody  &  Malikin,  C.  N.  P.  172; 

\c)  Tlie  2  W\  &  M.  sess.  1.  c.  5.  s.  1,  re-  1   Hen.   Bla.   18.    Where  thd  prenuses  lay 

quired  such  an  appraisement  previous  to  the  partly  in  the  hundred  of  A.  and  partly  in  t]ie 

&ilc,  see    1  .Chit   Col.   St   G62;  1  Burn,  J.  hundred  of  K.  the  constable  of  K.  was  held 

2Ctk  edit  001.     The  pei-^n  distraining  must  the  proper  officer  to  administer  the  oath  for 

not  be  one  of  the  appraisers  Bui.  N.  P.  81;  1  the  appraisement   of    the  distress.    .  1    Ld, 

Stark.  172;  2  Bing.  887.     The  appraiser  must  Raym.  63. 
not  be  sworn  before  the  constable  of  another 
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For  that  whereas  heretofore,  to  wit,  on,  Ac.  (day  of  seizure  or  about  it)    illegal 
at,  &c.  (venue)  the  said  defendant  seized  and  distrained  a  certain  crop  of       ^'^ 
[potatoes]  of  the  said  plaintiff  of  great  value,  to  wit,  of  the  value  of  <£100,  ^2.  For 
fien  growing  on  and  upon  certain  land  situate  in  the  county  of  S.  before  then  selling  a 
demised,  as  for  and  in  the  name  of  a  distress  for  certain  arrears  of  rent  al-  growing 
leged  to  be  due  to  the  said  defendant  [or  E.  F.]  for  the  use  and  occupation  of  ^e^^^  ^' 
the  said  land ;  nevertheless  the  said  defendant,  not  regarding  the  Statute  in  treas)  be- 
such  case  made  and  provided,  nor  hig  duty  in  selling  and  disposing  of  the  ^^^e  the 
said  distress,  but  contriving,  and  wrongfully  and  injuriously  intending  to  b^^Mi^, 
injure  the  said  plaintiff  in  that  behalf,  heretofore  to  wit,  on  the  day  and  year  ered  and 
aforesaid,  at,  &c.  {venue)  wrongfully  and  injuriously  sold  and  disposed  of '^PP'^i^* 
the  said  crop  before  the  same  had  been  gathered  and  appraised,  according  to  to'{JJ^  ^ 
the  form  of  the  Statute  in  such  case  made  and  provided,  by  means  whereof  Geo.  2.  c. 
the  said  crop  of  potatoes  were  then  and  there  sold  for  much  less  than  the  best  l'-^- »  8. 

Erice,  that  is  to  say,  for  the  sum  of  £50  less  than  the  best  price  which  might  ^^^' 
ave  beed  gotten  and  received  for  the  same,  had  the  same  been  gathered, 
appraised  and  sold  in  a  due  and  proper  manner,  according  to  the  Statute  in 
such  case  made  and  provided,  and  contrary  to  the  said  Statute,  to  wit,  at,  &c. 
(venue). 

[Commencement  as  ante,  596.] — ^For  that  whereas  heretofore,  to  wit,  on,  13.  For 
&C.  at,  &c.  {venue)  the  said  defendant  seized  and  distrained  divers  goods  and  5®*.^"* 
chattels,  to  wit,  &c.  [here  specify  the  goods  as  in  trover,, or  if  they  have  test  price, 
been  already  specified  in  a  former  count,  then  say,  "goods  and  chattels  of  on  the 
the  like  number,  quantity,  quality,  description,  and  value  as  those  in  the  said  ?^**5  w 

count  mentioned,"  and  omit  the  statement  of  value  afterwards!^  of  4  m,  <..  5 

the  said  plaintiff  of  grSat  value,  to  wit,  of*  the  value  of  — /.  of  lawful  money  s.  2.  (c). 
of  Great  Britain,  then  found  and  being  in  and  upon  certain  premises,  with, 
the  appurtenances  {f\  as  and  for  and  in  the  name  of  a  distress  for  certain 
arrears  of  rent  allegea  to  be  due  to  the  said  defendant  [or  E.  F.]  for  the  use 
and  occupation  of  the  said  premises,  with  the  appurtenances.  And  whereas 
also  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
4c.  {ve7iue)  aforesaid,  sold  the  said  goods  and  chattels  for  payment  and  sat- 
isfaction of  the  said  supposed  arrears  of  rent,  and  of  the  charges  of  the  said 
distress.  Yet  the  said  defendant  not  regarding  his  duty  in  making  and  selling 
the  said  distress,  nor  the  Statute  in  such  case  made  and  provided,  but  con- 
triving, and  fraudulently  intending  craftily  and  subtly  to  injure  the  said 
plaintiff  in  that  behalf,  did  not  nor  would  sell  the  said  goods  and  chattels 
under  the  said  distress,  for  the  best  price  that  could  and  might  have  been 
gotten  for  the  same,  but  on  the  contrary  thereof,  the  said  defendant  then  and 
there,  to  wit,  on  the  day  and  year  aforesaid,  wrongfully  and  injuriously  sold 
the  said  goods  and  chattels  for  much  less  than  the  best  price,  (that  is  to  say) 
for  — L  less  than  the  best  price  that  could  and  might  have  been  gotten  and 
received  for  the  same,  had  the  same  been  sold  in  a  due  and  proper  manner  by 
the  said  defendant,  to  wit,  at,  <fec.  {venue)  aforesaid. — [Add  a  count  in  tro* 
ver  and  conclude  as  ante,  596.] 

{d)   See  this  enactment  and  the  decisions  could  be  obtained  till  the  contrary  be  proved, 

thereon,  1  Chit  Col.  Stat  671.  4  Mod.   800.    Com.  Distress,  D.  8.    See  1 

(e)   The  price  at  which  the  goods  were  ap-  Barn,  J.  26th  edit.  994. 
prmbed  wfll  be  presumed  to  M  the  best  that         (/)  Ante,  718,  note. 
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iLLEOAi        *And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 
TBBMEs     ^^'  (^'^^'^^)  aforesaid,  the  said  defendant  pretended  that  the  said  plaintiff  held 
14.  For      and  enjoyed  certain  other  premises  as  tenant  thereof,  at  and  under  a  certain 
^^g        rent  payable  by  the  said  plaintiff,  and  the  said  defendant  had  then  and  there 
KooS  than  distrained  divers  other  goods  and  chattels  of  the  said  plaintiff,  to  wit,  goods 
necessary,  and  chattels  of  the  like  number,  quantity,  quality,  description,  and  value  as 
under  a      those  in  the  said  [first]  count  mentioned,  for  certain  alleged  arrears  of  rent, 
Ir'rent      ^  ^^^^»  *^®  ^^™  ^^  l^ — ^  alleged  to  be  due  from  the  caid-plaintiff,  for  the  use 
and  occupation  of  the  said  premises ;  and  whereas  also  the  said  defendant,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  sold 
a  part  of  the  said  goods  and  chattels  for  divers  sums  of  money,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  being  more  than 
was  sufficient  to  pay  and  satisfy  the  said  supposed  arrears  of  rent,  and  all 
costs  and  charges  incident  thereto,  whereof  the  said  defendant  then  and  there 
had  notice.     Yet  the  said  defendant,  not  regarding  his  duty  in  this  behalf, 
but  contriving  and  intending  to  injure  the  said  plaintiff,  afterwards, 'to  wit,  on 
the  day  and  year  aforesaid,  wrongfully  proceeded  to  sell,  and  did  sell  the  rest 
and  remainder  of  the  said  goods  and  chattels  when  it  was  wholly  unnecessary 
so  to  do,  to  wit,  at,  &c.  {venue)  aforesaid. — [^Add  count  for  excessive  dis- 
iresSj  as  a?ile,  720,  and  a  count  in  trover.] 

16.  Against      And  whereas  also  the  said  defendant,  heretofore,  and  after  the  passing  of  a 
on  the^57    ^^t^'"^  ^^*  ^f  parliament,  passed  in  the  67th  year  of  the  reign  of  his  late 
Geo.  3.  0.    Majesty  King  George  the  third,  intituled,  '*  An  act  to  regulate  the  costs  ot 
93,  for  not  distresses  levied  for  payment  of  small  rents ;"  and  before  the  committing  of  the 
Spy  of*     grievances  hereinafter  next-mentioned,  to  wit,  on,  &c.  {day  of  distress,  or 
the  char-    about  it,)  at,  &c.  {venue)  aforesaid,  had  made  and  levied  a  distress  upon  di- 
ges  of  a      5^crs  goods  and  chattels  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value 
(^\^      of  X —  for  certain  rent,  alleged  to  be  in  arrear  and  due  and  owing  hom  the 
said  plaintiff;  and  although  the  said  defendant  was  then  and  there  requested 
by  the  said  plaintiff  so  to  do.  yet  the  said  defendant,  not  regarding  his  duty 
in  that  behalf,  nor  the  Statute  in  such  case  made  and  provided,  but  contriving, 
and  fraudulently  intending  to  injure  the  said  plaintiff  in  this  behalf,  did  not 
nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  other  time,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and  provided,  give  a  copy 
of  his  charges,  and  of  all  the  costs  and  charges  of  the  said  distress,  signed  by 
him  the  said  plaintiff,  but  wholly  neglected  and  refused  so  to  do,  contrary  to 
the  form  of  the  Statute  in  such  case  made  and  provided,  to  wit,  at^  &c.  Qre- 
nue)  aforesaid. 

16.  On  [Commencement  as  ante,  596.] — ^For  that  whereas,  heretofore,  to  wit,  on, 

equity  of  &c.  at,  &c.  {venue)  the  said  defendant  seized  and  distrained  divers  goods  and 

&*M^c^  chattels,  to  wit,  &c.  [here  specify  the  goods  as  in  trover;  or  if  they  have 

8. 1,  for  been  specified  in  a  former  count,  then  say,  "  goods  and  chattels  of  the  like 

not  leav-     number,  quantity,  quality,  description,  and  value  as  those  in  the  said 

o^ciSug  count  mentioned,''  and  omit  the  statement  of  value  afterwards]  of  the  said 

arising  plaintiff  of  great  value,  to  wit,  of  the  value  of  £ —  of  lawful  money  of  Groat 

from  the  Britain,  there  then  found  and  being  in  and  upon  certain  premises,  with  the 

with  the         {^^  ^^  Bhonld  seem  ftt>m  the  act  that  this     goods  haye  been  levied  under  the 
sheriff         action    can    only  be   supported    against  the     6  Bing.  89. 
^     *        broker;  also  that  it  will  not  lie  unless  the 
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appnrtenances.  as  and  for  and  in  the  name  of  a  distress  for  certain  arrears  of   i"egal 
rent  alleged  to  be  due  to  the  said  defendant,  [or  E.  F.]  for  and  in  respect  of  .^g^^m 
the  said  premises.     And  whereas  also,  the  said  defendant  having  caused  the 
Slid  goods  and  chattels  to  be  appraised,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  {veuve)  aforesaid,  sold  the  said  goods  and  chattels  so 
\>j  him  seized  and  distrained  as  aforepaid,  for  payment  and  satisfaction  of  the 
said  supposed  arrears  of  rent,  apd  of  the  said  distress,  appraisement  and  sale, 
for  divers  sums  of  money,  amounting  in  the  whole  to  a  certain  sum  of  money, 
toirit,  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  being  a  much  larger 
sum  of  money  than  was  sufficient  to  satisfy  and  discharge  all  the  rent  then 
dae  for  the  said  premises,  with  the  appurtenances,  and  all  the  charges  of  the 
said  distress,  appraisement,  and  sale.     And  the  said  plaintiff  further  saith.  that 
although  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  {venue)  out  of,  and  with  a  part  of  the  produce  of  the  said  goods 
and  chattels  so  by  him  sold  as  aforesaid,  ^satisfied  the  said  rent,  for  which  the  [  *727  ] 
said  goods  and  chattels  were  so  distrained  as  aforesaid,  and  the  charges  of  the 
said  distress,  appraisement,  and  sale,  leaving  a  great  and  considerable  overplus 
of  themoaey  produced  by  the  said  sale ;  yet  the  said  defendant,  not  regarding 
his  duty  in  that  behalf,  nor  the  Statute  in  such  case  made  and  provided,  but 
contriving,  and  fraudulently  intending  to  deceive  and  defraud  the  said  plain- 
tiffin  this  behalf,  did  not,  after  satisfaction  of  the  rent  for  which  the  said  goods 
and  chattels  were  so  distrained  as  aforesaid,  and  of  the  charges  of  the  said  dis- 
tress, appraisement,  and  sale,  out  of  the  produce  of  the  said  goods  and  chat- 
teb  80  sold  as  aforesaid,  leave  the  overplus  thereof  in  the  hands  of  the  said 

sherift,  or  under  sheriff,  of  the  said  county  of or  either  of  them,  or  of 

the  constable  of  the  parish,  hundred,  or  place,  where  the  said  distress  was  so 
taken  as  aforesaid,  for  the  use  of  the  said  plaintiff,  so  being  the  owner  of  the 
said  goods  and  chattels  as  aforesaid,  although  a  reasonable  time  for  that  pur- 
pose hath  long  since  elapsed,  but  the  said  defendant  hath  hitherto  wholly  neg- 
lected and  refused  so  to  do,  and  therein  wholly  fiiiled  and  made  default,  and 
the  said  plaintiff  hath  not  yet  received  nor  been  in  any  way  satisfied  for  such 
overplus  as  aforesaid,  and  the  said  defendant  hath  converted  and  disposed 
thereof  to  his  own  use,  contrary  to  the  form  of  the  Statute  in  such  case  made 
and  provided,  to  wit,  at,  &c.  {veiiue)  aforesaid. 

For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  grievan-  17.  Apaiimt 
ces  by  the  said  defendant  as  hereinafter  next  mentioned,  the  said  defendant  P^*^**^' 
held  and  enjoyed  certain  premises  situate  in  the  county  of  M.  as  tenant  there-  f^^  not  in* 
of  of  one  J.  H.,  to  wit,  at.  &c.  {venue). — And  whereas  also,  whilst  the  said  demnify- 
defendant  was  such  tenant  to  the  said  J.  H.  and  before  and  at  the  time  of  the  "*^.^^ 
committing  of  the  grievances  hereafter  next  mentioned,  to  wit,  on,  &c.  to  wit,  dSreas 
»t,  &c.  {venue)  aforesaid,  the  said  plaintiff,  at  the  special  instance  and  request  made  on 
of  the  said  defendant,  had  become  and  was  tenant  to  the  said  defendant  of  the  v**^?^'^^ 
»id  premises  with  the  appurtenances,  at  and  under  a  certain  yearly  rent,  of  ground 
[£250]  payable  to  the  said  defendant  quarterly,  on,  &c.  {stating  the  days  of  landlord 
paytnetU  in  every  year.]     And  thereupon  it  then  and  there  became  and  was  ^')- 
the  duty  of  the  said  defendant,  so  long  as  the  said  defendant  continued  such 
tenant  to  the  sai  J  J.  H.  and  so  long  as  the  said  plaintiff  continued  such  tenant 
to  the  said  defendant,  to  pay  the  said  first-mentioned  rent  to  the  said  J.  H. 

(k)    See  the  enactment,  1  Chit  Col  Stat         (i)  See  the  form  and  notes,  ante,  818. 
663. 
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and  to  indemnify  and  save  harmeless  the  said  plaintiff  from  and,  against  the 
pajment  of  any  of  the  said  rent  so  payable  to  the  said  J.  H.  over  and  beyond 
the  amount  of  the  said  rent  so  payable  to  the  said  defendant  as  aforesaid,  which 
might  be  due  and  in  arrear  from  the  said  defendant,  and  from  and  against  any 
distress  or  costs,  charges,  damages,  or  expenses  which  should  or  might  be  made, 
arise,  or  happen  to  the  said  plaintiff  for  or  by  reason  of  the  non-payment  there- 
of; and  although  the  said  tenancy  of  the  said  defendant  to  the  said  J.  H.  and 
the  said  tenancy  of  the  said  plaintiff  to  the  said  defendant  was  and  continaed 
for  a  long  time,  until  and  after  the  committing  of  the  grievances  hereinafter 
next  mentioned,  and  although  a  small  sum  of  money  only,  to  wit,  ihe  sum  of 
[£Si.  17s.]  of  the  rent  aforesaid,  was  due  and  in  arrear  from  the  said  plain- 
tiff to  the  said  defendant  at  the  time  of  the  committing  of  the  grievances  here- 
inafter mentioned ;  yet  the  said  defendant  not  regarding  his  duty  aforesaid,  but 
contriving  and  fraudulently  intending  to  injure  and  defraud  the  said  plaintiff, 
did  not  nor  would,  during  the  continuance  of  the  said  tenancies,  pay  the  first- 
mentioned  rent  to  the  said  plaintiff,  or  save  harmless  or  indemnify  the  said 
plaintiff  according  to  his  said  duty,  but  wholly  neglected  so  to  do,  and  by  rea- 
son thereof,  during  the  continuance  of  the  said  tenancies,  to  wit.  on  the  said 

day  of,  &o.  to  wit,  at,  Ac.  {venue)  aforesaid,  a  certain  distress  was  made 

bv  and  on  the  behalf  of  the  said  J.  H.  on  divers  goods  and  chattels  of  the  said 
plaintiff,  to  wit,  &c.  [state  them  as  in  trover]  of  great  value,  to  wit,  of  the 
value  of  [£400]  then  in  and  upon  the  said  premises,  for  a  certain  sum  of  mo- 
ney, being  in  the  amount  much  over  and  beyond  the  amount  of  the  said  rent 
so  due  and  in  arrear  from  the  said  plaintiff  to  the  said  defendant,  to  wit,  the 
sum  of  [£125]  then  due  and  in  arrear  from  the  said  defendant  to  the  said  J. 
H.  for  and  in  respect  of  the  said  rent  so  payable  to  him  as  aforesaid. — And 
the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  4c. 
{venue)  aforesaid,  sold  the  said  goods  and  chattels  as  such  distress  as  aforesaid, 
for  and  towards  payment  and  satisfaction  of  the  said  rent  so  due  and  owing  to 
him  from  the  said  defendant,  and  costs  and  charges,  of  the  said  distress  and 
incidental  thereto,  and  the  said  plaintiff  has  been  and  is  much  prejudiced,  in- 
jured and  damnified,  by  means  of  the  premises,  to  wit,  at,  &c.  {venue)  afore- 
said.— And  whereas  also  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  said  defendant  as  hereafter  next  mentioned,  the  said  defen- 
dant held  and  enjoyed  certain  other  premises  with  the  appurtenances,  as  ten- 
ant thereof  to  the  said  J.  H.  at  and  under  a  yearly  rent,  to  wit,  the  yearly 
rent  of  [£ — ]  payable  by  the  said  defendant  to  the  said  J.  H.  to  wit,  at,  Ac. 
{venue)  aforesaid. — And  whereas  also  whilst  the  said  defendant  was  such  ten- 
ant to  the  said  J.  H.  and  before  and  at  the  time  of  the  committing  of  the  griev- 
ances hereafter  next  mentioned,  to  wit,  on,  &c.  to  wit,  at,  &c.  (venue)  afore- 
said, the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defen- 
dant, was  in  possession  and  had  become  and  was  tenant  to  the  said  defendant 
of  the  said  premises,  with  the  appurtenances,  at  and  under  a  certain  other 
yearly  rent,  to  wit,  the  yearly  rent  of  [<£250,1  and  thereupon  it  then  and 
there  became  and  was  the  duty  of  the  said  defendant,  so  long  as  the  said  de- 
fendant continued  such  tenant  to  the  said  J.  H.  and  so  long  as  the  said  plain-j 
tiff  continued  such  tenant  to  the  said  defendant,  to  pay  the  said  first-mention- 
ed rent  to  the  said  J.  H.  and  to  indemnify  and  save  harmlese  the  said  plain- 
tiff from  and  against  the  payment  of  any  of  the  said  last-mentioned  rent  soi 
payable  to  the  said  J.  H.  as  aforesaid,  and  from  and  against  any  distress  or 
costs,  charges,  damages,  or  expenses  which  should  or  might  be  made,  arise,  or 
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bappen  to  the  said  plaintiflf,  for  or  by  reason  of  the  non-payment  thereof;  and  hleoil 
although  the  said  last-mentioned  tenancy  of  the  said  defendant  to  the  said  J. 
U.  and  the  said  tenancy  of  the  said  plaintiff  to  the  said  defendant,  was  and  con- 
tinued for  a  long  time  until  and  after  the  committing  of  the  grievances  here- 
inafter mentioned ;  yet  the  said  defendant  not  regarding  his  duty  aforesaid,  but 
contriring,  and  fraudulently  intending  to  injure  and  defraud  the  said  plaintiff 
in  this  behalf,  did  not  nor  would,  during  the  continuance  of  the  said  tenancies, 
pay  the  said  first-mentioned  rent  to  the  said  J.  H.  or  save  harmless  or  indem- 
nify the  said  plaintiff  according  to  his  said  duty,  but  wholly  neglected  so  to  do, 
and  by  reason  thereof,  during  the^continuance  of  the  said  tenancies,  to  wit,  on 
the  said,  &c.  to  wit,  at,  &o.  {vemie)  aforesaid,  a  certain  distress  was  made  by 
and  on  the  behalf  of  the  said  J.  H.  on  divers  other  goods  and  chattels  of  the 
said  plaintiff,  to  wit,  other  goods  and  chattels  of  the  like  description,  quality, 
number,  quantity,  and  value,-  as  the  said  goods  and  chattels  in  the  said  first 
eaunt  mentioned  then  in  and  upon  the  said  last-mentioned  premises,  for  a  cer- 
tain sum  of  money,  to  wit,  the  sum  of  [£126] then  due  and  in  arrear  from  the 
said  defendant  to  the  said  J.  H.  for  and  in  respect  of  the  said  rent  so  payable 
to  him  as  aforesaid. — And  the  said  J.  H.  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at,  &c.  {vefitie)  aforesaid,  sold  the  said  last-mentioned 
goods  and  chattels  as  such  distress  as  aforesaid,  for  and  towards  payment  and 
satisfaction  of  the  said  rent  so  due  and  owing  to  him  from  the  said  defendant, 
and  of  the  costs  and  charges  of  the  said  distress  and  incidental  thereto,  and  the 
said  plaintiff  has  been  and  is  much  prejudiced,  injured  and  damnified,  by  means 
of  the  premises,  to  wit,  at,  &c,  {venue)  aforesaid. 


For  that  whereas  before  the  committing  of  the  grievances  by  the  said  defen-    illegal 
dant  hereinafter  next  mentioned,  the  said  plaintiff  had  executed,  and  as  his  "^vies,  Ac 
act  and  deed  delivered,  to  and  in  favor  of  the  said  defendant,  a  certain  war-  ?o^^  l^V" 
rant  of  attorney,  bearing  date,  Ac.  thereby  authorizing  certain  attomies  there-  tiff's  gooda 
in  mentioned  (/),  jointly  and  severally,  or  any  other  attorney  of  his  majesty's  for  a  sum 
court  of  Common  Pleas  at  Westminster,  to  appear  for  him  the  said  plaintiff  °^  ™oney 
as  of  the  then  last  [Trinity]  Term,  the  then  next  [Michaelmas]  Term,  or  a  judg- 
any  subsequent  Term,  then  and  there  to  receive  a  declaration  for  him  the  ment  en- 
said  plaintiff,  in  an  action  for  debt  for  money  due  and  owing  at  the  suit  of  the  ^^^^  "P  ^^ 
said  defendant,  for  the  sum  of  £ —  and  thereupon  to  confess  the  same  action,  Jf  "'Jf^.* 
or  else  to  suffer  a  judgment  by  "I  am  not  informed,' '  or  otherwise  to  pass  mntof  at- 
against  him  the  said  plaintiff  in  the  same  action,  and  to  be  thereupon  forth-  Forney, 
with  entered  up  against  him  of  record  of  the  said  court,  for  the  said  sum  of  ^f  the^io- 
£ —  besides  costs  of  *suit,  as  between  attorney  and  client,  which  said  warrant  ney  had 
of  attorney  was  then  and  there  made  and  executed  by  the  said  plaintiff  to  the  ^»i  P^'d 

rest  was 

(it)  By  a  cognovit  A-  confessed  the  action,  indorsed  with  a  direction  to  the  sheriff,  requir-  not  then 

ami    that    B.   had  sustained  damage  to  the  ing  him  to  levy  11)67/.,  and  A.  was  arrested  payable 

amonnt  of  8000/.,  and  that  in  case  A.  should  and  detained  in  prison  for  that  sum.    It  was  ^^). 

make  dcfiiult  in  payment  of  250/.  on  the  7th  held,  that  A.  might  maintain  an  action  against  r  :K'79g  1 

>Iay,  B.  should  be  at  liberty  to  enter  up  judg-  B.  for  having  caused  hira  to  be  arrested  and  *■        "     ' 

ment  ibr  8000/.,  and  sue  out  execution  for  imprisoned  for  a  larger  sum  than  he  ou;;ht.     9 

250/.  and  costs,  which  would  have  left  a  prin-  B.  &  C.   810;  and  see  a  form  of  declaration 

eipol  sum  of  1650/.  due  to  B. — A.  not  having  there. 

paid  the  250/.  on  the  7th  May,  B.  entered  up  (/)  Examine  with  the  warrant 
judgment  and  sued  out  execution  fbr  8011/., 
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ILLEGAL  said  defendant,  for  securing  the  payment  by  the  said  plaintiff  to  the  said  de- 
lEviEB,  &o.  fendant,  of  a  certain  sum  of  money,  to  wit,  the  sum  of  <£ —  by  divers,  to  wit, 
[two]  instalments.  And  whereas,  before  and  at  the  time  of  the  committing 
of  the  grievances  by  the  said  defendant  as  hereinafter  mentioned,  a  great  part 
of  the  said  sum  of  money,  to  wit,  the  sura  of  £ —  had  been  paid  and  satisfied, 
and  the  residue  of  the  said  sum  of  money,  to  wit,  £ —  was  not,  at  the  time 
of  the  committing  of  the  said  grievances,  payable  from  the  said  plaintiff  to 
ihe  said  defendant,  under  and  by  virtue  of  the  said  warrant  of  attorney,  to 
wit.  at,  &c.  {venue) ;  yet  the  said  defendant,  well  knowing  the  premises,  but 
contriving,  and  wrongfully  and  unjustly  intending  to  injure  and  aggrieve  the 
said  plaintiff  in  that  bel  alf,  heretofore,  to  wit,  on,  &c.  (w)  wrongfully  and 
unjustly  caused  and  procured  a  certain  writ  oijieri  facias  to  be  issued  out  of 
the  said  court  of  our  said  lord  the  king,  [of  the  bench]  founded  on  a  judgment, 
entered  up  under  color  and  pretence  of  the  said  warrant  of  attorney,  and 
whereby  the  sheriff  of  the  county  aforesaid  was  directed  to  levy  of  the  goods 
and  chattels  of  the  said  plaintiff  a  certain  sum  of  £ —  debt,  and  40^.  costs ; 
and  that  the  said  sheriff  should  have  those  monies  before  [his  majesty's  jus- 
tices] at  Westminster,  on the day  of A.  D. and  then 

and  there  wrongfully  and  injuriously  caused  apd  procured  the  said  writ  of 
fieri  facias  to  be  endorsed  (n)  to  the  said  sheriff,  to  levy  £ —  aa  due  upon 
the  said  warrant  of  attorney  and  judgment,  besides  sheriff's  poundage,  officer's 
fees  and  other  incidental  expenses,  kc, ;  and  afterwards,  to  wit,  on,  &c. 
wrongfully  and  unjustly  caused  and  procured  the  said  writ,  so  endorsed  as 
aforesaid,  to  be  delivered  to  E.  F.  esquire,  then  sheriff  of  the  said  county,  and 
then  and  there  caused  and  procured  certain  goods  and  chattels  of  the  said 
plaintiff,  in  the  bailiwick  of  the  said  sheriff,  to  be  seized  and  taken  in  execu- 
tion, under  color  and  pretence  of  the  said  writ,  for  the  said  sum  of  £ —  be- 
sides sheriff's  poundage,  officer's  fees,  and  other  incidental  expenses,  &c.  so 
directed  to  be  levied  as  aforesaid,  and  caused  and  procured  the  said  goods  and 
chattels  to  be  kept  and  detained  in  execution  in  and  upon  certain  premises  <>f 
the  said  plaintiff,  in  the  county  aforesaid,  under  the  said  writ,  for  a  long  time, 

to  wit,  until  the day  of aforesaid,  in  the  year  aforesaid,  when  he 

the  said  plaintiff,  in  order  to  obtain  possession  of  his  said  goods  and  chattels, 
was  forced  and  obliged  to  pay  (o)  a  large  sum  of  money,  to  wit,  the  sum  of 
£ —  and  the  said  plaintiff  hath  been  and  is,  by  means  of  the  premises,  greats 
ly  injured  and  damnified  in  his  credit  and  circumstances,  and  otherwise,  to 
wit,  at,  Ac.  {venue)  aforesaid. — And  whereas  also,  before  and  at  the  time  of 
count  for    ^^^  committing  of  the  greivances  by  the  said  defendant  hereinafter  next  men- 
issuing  a     tioned,  the  said  defendant  had  signed  a  judgment  in  the  said  court  of  [King's 
fieri fadas  Bench]  against  the  said  plaintiff,  for  a  certain  sum  of  money,  to  wit,  the  sum 
thing  inis   ^^  ^ —  ^^^^>  ^^^  ^ —  costs;  and  although  at  the  time  of  the  committing  of 
due,    •       the  greivances  hereinafter  next  mentioned,  a  certain  sum  of  money,  to  wit, 
the  sum  of  £ —  remained  unpaid  :  yet  the  same  was  not  payable  until  a  long 

time,  to  wit, days  after  the  committing  of  the  said  grievances,  at,  &c. 

(yejiue)  aforesaid,  and  there  was  no  sum  of  money  due  or  payable  upon  the  said 
ludgment,  for  which  the  goods  and  chattels  of  the  said  plaintiff  were  liable  to 
be  taken  in  execution,  as  hereinafter  next  mentioned,  to  wit,  at,  &c.  {venue) 
aforesaid ;  yet  the  said  defendant,  well  knowing  the  said  last-mentioned  pre- 
mises, but  contriving,  and  wrongfully  and  unjustly  intending  to  injure  and 

(to)  Dfiy  of  iaauing  the  writ,  or  about  it  (o)   If  the  goods  were  actually  boU,  then 

(n)  Soe  the  indorsement  on  the  writ  state  that  ihct  aooordingly. 
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sggrieve  the  said  plaintiff  in  this  behalf,  heretofore,  to  wit,  on,  &c,  wrong-  iLLEaAt 
fully  and  unjustly  caused  and  procured  a  certain  writ,  of  fieri  facias  to  he/'^^'^' ^ 
issueB  out  of  the  said  court  of  our  said  lord  the  king  of  the  bench,  founded  on 
the  Slid  Judgment,  and  whereby  the  sheriff  of  the  county  aforesaid  was  direct- 
ed U>  levy  of  the  goods  and  chattels  of  the  said  plaintiff  a  certain  sum  of  .£ — 
debt,  and  80*.  costs,  and  that  the  said  sheriff  should  have  those  monies  before 
his  majesty's  justices  at  Westminster,  on (return  day) ;  and  wrong- 
fully and  unjustly  caused  and  procured  the  said  last-mentioned  writ  of  fieri 
facias  to  be  endorsed,  with  a  direction  to  the  said  sheriff  to  levy  —  as  due 
upon  the  said  last-mentioned  judgment,  besides  sheriff's  poundage,  officer's 
fees  and  other  incidental  expenses;  and  afterwards,  to  wit,  on,  <tc  wrongfully  ' 

and  unjustly  caused  and  procured  the  said  last-  mentioned  writ,  so  indorsed  as 
aforesaid,  to  be  delivered  to  the  then  sheriff  of  the  said  county,  and  then  and     ^,-^q  , 
(bere  caused  and  procured  *certain  goods  and  chattels  of  him  the  said  plain-  '  J 

tiff,  in  the  bailiwick  of  the  said  sheriff,  to  be  seized  and  taken  in  execution, 
under  color  and  pretence  of  the  said  writ,  for  the  said  sum  of  £ —  besides 
sheriff's  poundage,  officer's  fees,  and  other  incidental  expenses,  so  directed  to 
be  levied  as.  aforesaid,  and  caused  and  procured  the  said  last-mentioned  goods 
and  chattels  to  be  kept  and  detained  in  execution  under  the  said  writ,  for  a 

long  time,  to  wtt,  until  the day  of in  the  year  aforesaid,  when  he 

tiiesaid  plaintiff,  in  order  to  obtain  possession  of  the  said  last-mentioned  goods, 
was  forced  and  obliged  to  pay,  and  did  pay  (/>\  a  large  sum  of  money,  to 
tritj  the  sum  £ — ,  and  the  said  plaintiff  hath  been  and  is,  by  means  of  the 
premises,  otherwise  greatly  injured  in  his  credit  and  circumstances,  to  wit, 
at,  4c  {renue)  aforesaid.     And  whereas  also,  before  and  at  the  time  of  the  „,, .  , 
oommitting  of  the  grievances  by  the  said  defendant  as  hereinafter  next  men-  count  for 
tioned,  the  said  defendant  had  obtained  judgment  against  the  said  plaintiff  in  procuring 
tiiesaid  court  of  fthe  bench  1  at  Westminster  aforesaid,  for  a  certain  sum  of  ^fi^^ff;^- 
money,  to  wit,  the  sum  of  £ —  debt,  and  £ —  costs,  and  at  the  time  of  the  ij^uetl  for 
oommitting  of  the  grievances  hereinafter  mentioned,  there  was  due  and  owing  a  larger 
Bpon  the  said  bist-mentioned  judgment  only  a  small  sum  of  money,  to  wit,  ?^™  ^^^^ 
m  sum  of — 4.  to  wit,  at,  &c.  {venue)  aforesaid ;  yet  the  said  defendant,  well  hachpmT 
knowing  the  premises,  but  contriving,  and  fraudulently  and  unjustly  intend-  obtained 
ing  to  injure  and  aggrieve  the  said  plaintiff  in  that  behalf,  heretofore,  to  wit,  ^'^^^ 
I  on,  Ac.  aforesaid,  wrongfully  and  unjustly  caused  and  procured  a  certain 
I  other  writ  of  fieri  Jacias  to  be  issued  out  of  the  court  of  our  said  lord  the 
iking,  f of  the  bench,]  founded  on  the  said  last-mentioned  supposed  judgment, 
!  ttd  whereby  the  sheriff  of  the  county  aforesaid  was  directed  to  levy  of  the 
goods  and  chattels  of  the  said  plaintiff  a  cetain  debt  and  cost  therein  mention- 
;  ri,  and  wrongfully  and  unjustly  caused  and  procured  the  said  last-mentioned 
writ  of  fieri  facias  to  be  indorsed,  with  a  direction  for  the  said  sheriff  to  levy 
W.  as  due  upon  the  said  last-mentioned  judgment ;  and  afterwards,  to  wit, 
to,  <tc.  wrongfully  and  unjustly  caused  and  procured  the  said  last-mentioned 
vrit.  so  indoreed  Jis  aforesaid,  to  be  delivered  to  the  sheriff  of  the  said  county, 
•Bd  then  and  there  caused  and  procured  certain  other  goods  and  chattels  of  .  ^i^o/v  ^ 
ton  the  said  plaintiff,  in  the  bailiwick  of  the  said  sheriff,  to  be  *seized  and  t     •  ^^  J 
taken  in  execution,  under  color  and  pretence  of  the  said  last-mentioned  writ^ 
fcr  the  said  sum  of  £ —  and  other  incidental  expenses,  and  then  and  there 
eaoaed  and  procured  the  said  last-mentioned  goods  and  chattels  to  be  kept  and    . 
detained  in  execution  under  the  said  last-mentioned  writ,  for  a  long  time,  to 

(/>)  If  tbe  goods  were  sold,  then  state  that  fkct  aoeordinglj 

Vol.  n.  78 


7^'  DECLARATIONS  IN   CASE. 

ILLEGAL     Y^jt^  until  the day  of  — s—  in  the  year  aforesaid,  when  the  said  plaintiff, 

LBTiEB,   c.  1^  order  to  obtain  possession  of  his  said  last-mentioned  goods  and  chattels,  was 

forced  and  obliged  to  pay,  and  did  pay,  a  large  snm  of  money,  to  wit,  the  sum 

of  — /.  and  the  said  plaintiiT  hath  been  and  is,  by  means  of  the  premises. 

otherwise  greatly  injured  in  his  credit  and  circumstances,  to  wit.  at,  &c. 

{venue)  aforesaid. — \_Fourtk  count  in  trover.^ 

Against  a  For  that  whereas,  before  the  committing  of  the  grievances  hereinafter 
sheriff  for  Q^zt  mentioned,  to  wit,  on,  &c.  a  certain  writ  of  our  lord  the  king,  called 
a^jim /a-  *  fi^  facias,  was  issued  out  of  the  court  of  our  said  lord  the  king,  [before 
cifu  the  king  himself,]  at  Westminster,  in  the  county  of  Middlesex,  direc^ted  to 

»°^e.ti»«^'»  the  sheriflF  of  the  county  of by  which  said  writ  our  said  lord  the  king 

satirfV^**^  commanded  the  said  sheriff  (r),  that  he  should  cause  to  be  levied  of  the  goods 
debt  and     and  chattels  of  the  said  plaintiff,  as  well  a  certain  debt  of  — /.  before  then 
costs,  for    recovered  by  one  E.  F.  against  the  said  plaintiff,  in  the  said  court  of  our 
of^them^    said  lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid,  as 
ibr  less       also,  Ac.  (r)  which  had  been  adjudj^  to  the  said  E.  F.  and  with  his  assent, 
than  their  and  that  the  said  sheriff  should  have  that  money  before  [our  said  lord  the 
converting  ^^^^^^  ^*  Westminster  aforesaid,  on,  &c.  {return  day^)  toTender  unto  the 
the  same     said  E.  F.  for  his  debt  and  damages  aforesaid,  whereof  the  said  plaintiff  was 
to  his  own  convicted,  as  appeared  to  our  said  brd  the  king  of  record,  and  that  the  said 
"*  ^'''      sheriff  should  have  there  then  that  writ,  which  said  writ  afterwards,  and  be- 
[  *731  ]  fore  the  delivery  thereof  to  the  said  sheriff  of *to  be  executed  as  here- 
inafter mentioned,  was  indorsed  (^),  with  a  direction  for  the  said  sheriff  to 
levy  — /.  besides  sheriff's  poundage,  and  all  other  expenses  attending  the 
said  levy ;  and  which  said  writ,  so  indorsed,  afterwards,  and  before  the  re- 
turn thereof,  to  wit,  on.  &c.  at,  &c.  w^as  delivered  to  the  said  defendant,  who 
then  and  from  thence  until  and  at  and  after  the  return  of  the  said  writ,  was 

sheriff  of  the  said  county  of to  be  executed  in  due  form  of  law  (/): 

by  virtue  of  which  said  writ  the  said  defendant,  so  being  sheriff  of  the*  said 

county  of as  aforesaid,  afterwards,  and  before  the  said  return  of  the 

said  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  within  his  bailiwick,  as 
such  sheriff  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  seized  and  took 
in  execution  divers  goods  and  chattels  of  the  said  plaintiff,  of  much  greater 
value  than  sufficient  to  pay  and  satisfy  the  said  sum  of  j&—  besides  sheriff's 
poundage,  and  the  other  expenses  attending  the  said  levy,  so  indors^,  to  be 
levied  as  aforesaid,  to  wit,  of  the  value  of  X — ;  and  although  the  said  d^ 
fendant,  so  being  sheriff  as  aforesaid,  then  and  there  well  knew  that  the 
money  arising  from  the  sale  of  a  part  of  the  said  goods  and  chattels  so  seized 
and  taken  in  execution  as  aforesaid,  would  be  sufficient  to  satis'y  and  paj 
the  said  sum  of  £ —  so  indorsed,  to  be  levied  as  aforesaid,  besides  sheriff's 
poundage,  and  the  other  expenses  attending  the  said  levy ;  yet  the  said  de- 
fendant, so  being  sheriff  of  the  said  county  of as  aforesaid,  contriving, 

and  wrongfully  and  unjustly  intending  to  injure,  oppress,  impoverish  and 

(  q)  See  form,  9  Enst,  208.     Ad  action  on  the  highest  bidder  much  under  their  value;  te 

the  case  lies  against  the  sheriff  for  wilftilly.  and  should    return  that  thej  remain  unsold  te 

without  any  reoaonable  or  probable  cause  do*  want  of  buyers,  8  Campb.  (>21.  Tidd,  9th  edHE 

laying  to  sell  goods  of  the  plaintiff  which  tho  1018;  but  see  1  Stark.  48;  8  Id.  ISa. 
sheriff  seized  by   virtue  of  a  writ  of  levari         (r)  Examine  careAilly  with  the  writ. 
faciai;  and  see  a  form  of  such  action,  8         (t)  See  the  indoraemest,  and  ki  this  eor 

Ftark.  168.  respond. 

The  sheriff  having  taken  goods  under  an         (i)  See  9  But,  299. 
OLenution,  is  not  justified  in  selling  them  to 
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whollj  niin  the  said  plaintiff,  afterwards,  to  wit,  on  the  day  and  year  lost  iuaqal 
tfereaaid,  at,  Ac.  (venue)  aforesaid  under  color  and  pretence  of  the  said  writ,  '•"^"°'»  ** 
vroDgfully  and  injuriously  did  sell  and  dispose  of  much  more  of  such  goods 
and  chattels  than  was  necessary  and  sufficient  to  pay  and  satisfy  the  said 
siuu  of  j6 —  so  indorsed,  to  be  levied  as  aforesaid,  besides  sheriff's  poundage, 
ind  other  expenses  attending  the  said  levy,  to  wit,  the  whole  of  the  said 
gooda  and  chattels  so  levied  as  aforesaid,  and  thereout  levied  a  much  greater 
mm  than  was  sufficient  to  pay  and  satisfy  the  siid  sum  o(  £ — besides  sher- 
iff's poanda^,  and  other  expenses  attending  the  said  levy,  to  wit,  the  ^nm 
rfjB--;  and  also  then  and  there  wrongfully  and  injuriously  ^sold  and  dis- 
posed of  the  same  goods  and  chattels  for  a  much  *les8  sum  of  money,  to  wit,  [  ^732  ] 
Aesam  of£ —  less  than  the  same  were  really  worth,  and  for  which  the  said 
defendant  could  and  might  and  ought  to  have  sold  the  same,  and  converted 
aod  disposed  of  the  monies  arising  from  the  said  sale  to  his  own  use :  by 
means  whereof  the  said  plaintiff  was  then  and  there  wholly  deprived  of  the 
use  of  the  said  goods  and  chattels  and  of  the  proiluc6  thereof,  and  hath  been 
tod  is  by  means  of  the  premises  otherwise  greatly  injured  and  damnified,  to 
vit,  at,  tc.  {venue)  aforesaid. 


FOB  BKBOUB 

*lCommencement  as  anie,  596.] — For  that  whereas,  heretofore,  to  wit,  ^l^^^ 
00,  ftc.  at,  &c.  (venue)  the  said  plaintiff  [by  E.  F.  his  b.tiliff  in  that  be-  i  #.734  t 
Mf,  i  had  taken  in  a  certain  close  of  the  said  plaintiff,  situate  in  the  parish  For  rcscu- 

of — — ,  in  the  county  of ,  certain  cattle,  to  wit.  &c.  [here  specify  the  iug  cattle 

eadle  taken]  doing  damage  to   the  said  plaintiff  there,  and  was  then  and  ^!^^fj^^' 
there  [ny  his  said  bailiff  in  that  behalf,]  about  "^^to  impound  the  said  cattle  ani{u). 
far  the  cause  aforesaid;  yet  the  said  defendant,  well  knowing  the  premises,  [  *735  ] 
hit  wrongfully  and  injuriously  contriving  aad  intending  to  injure  the  said' 
pkintiff,  and  to  deprive  him  of  the  benefit  of  the  said  distress,  atlerwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  unlawfully, 
ind  against  the  will  of  the  said  plaintiff,  with  force  and  arms  rescued  the  said 
ottle.  and  took  the  same  from  the  said  plaintiff  [or  F.  F]  and  thereby  pre- 
vented the  said  plaintiff  [or  E.  F.]  from  impounding  the  same,  as  he  oth- 
ttwise  lawfully  might  and  would  have  done,  to  wit,  at,  ke.  {venue)  afore- 
[nid;  by  means  of  which 'said  premises,  the  said  plaintiff  hath  been  and  is 
greatly  injured,  and  deprived  of  the  said  means  of  obtaining  compensation 
nr  the  damage  so  done  and  doing  by  the  said  cattle  as  aforesaid,  to  wit, 
;at,&c.  {venue)  aforesaid. — [Jf  the  declaration  be  framedin  ease,  a  count 
k  trover  may  be  added,  and  if  in  trespass  a  common  count  for  the  dan^ 
9ffe  to  the  land  should  be  joined,  and  a  count  for  taking  away  cattle.] 

• 

[Commencement  as  ante.  596.] — ^For  that  whereas,  heretofore,  to  wit  on,  ^o'* 

pound- 

(«)  See  Com.  Dig.  DistresB,  B.  2,  8,  and 
,fte  iiirB0€det.t8,  8  Wentw.  Index,  xxIt;  Lutw. 
^59.  Rescue  and  pound  breach  may  be 
iRned,  Lord  Raym.  88.  As  to  the  ventUy  F. 
A.  B.  101,  E  n.  c.  BoL  N.  P.  68.  The  rem« 
9kj  for  the  rescue  of  a  distress  damagei  feisant 
fa»  at  oommon  law,  either  by  writs  of  rescons, 
(Com.  Dig.  Rescous,  D.  1,)  or  by  action  on 
fte  case  for  the  consequential  damage  which  is 
kid,  nevertheless,  vi  et  armU,  and  may  be 


joined  with  any  other  demand  either  in  case  or 
trespass,  Lutw.  1259;  Lord.  Raym.  88,  104; 
Tidd's  Prac  9th  ed.  98.  In  an  action  fbr  a 
a  rescue,  as  well  as  fi>r  pound  breach,  it  is 
usual  to  show  the  oauso  of  the  disti^ess;  but  in 
the  latter  case,  as  the  distress  is  but  induce- 
ment to  the  action,  and  the  breach  of  the 
pound  is  the  gist  of  it,  it  is  not  necessary  to 
show  the  cause  of  the  distress.  Lord  Raym. 
105;  Rast.  Ent.  444. 
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breach  of 
cftttle  ttik 
en  damajt 
ftcaa  , 


FOB  RESCUE  fee.  atj  &c.  (vcfiue)  when  the  said  plaintiff  had  then  and  there  tiken  and 

^hREAcu!^  distrained  certain  cattle,  to  wit, in  a  certain  close  of  the  said  plaintifF, 

. situate  in  the  parish  of ,  in  the  county  of ,  &c.   treading  down, 

trampling  upon,  spoiling,  and  consuming  the  grass  growing  in  his  said  close, 
aid  doing  damage  therein  to  the  said  plaintiff,  and  had  impounded  the  said 
ca.tle  in  a  certain  common  and  open  pound,  in  the  parish  and  county  afore- 
said, as  a  distress  for  the  said  damage,  according  to  the  law  and  custom  of 
England,  the  said  defendant  with  force  and  arms,  &c.  afterwards,  to  wit,  on 
the  day  and  year,  aforesaid,  at,  &c.  {vejiiie)  aforesaid,  broke  and  entered  the 
scid  common  d,nd  open  pound,  and  rescued  and  took  away  from  out  of  the 
said  pound  the  said  cattle  so  impounded  as  aforesaid.  Whereby,  &c. — 
[Hate  the  damage  as  in  the  preceding  forni^  and  add  other  cowits  as 
there  directed,'] 


For  a  i*e»- 
cae  of  a 
person  ar 
rested  on 
mesne  pr  ^^ 
c  s-i  {.   . 

i  '7^«] 


[*737] 


^[Proceed  as  in  the  declaration  for  an  escape,  post,  787,  to  the  end  of 
the  statemefit  of  the  delivery  of  the  writ  to  the  sheriff,  and  then  stale  (he 
sheriff  ^s  warrant  arid  arrest  and  rescue  as  follows ;] — And  thereupon  the 
said  G.  H.  so  being  such  sheriff  as  aforesaid,  afterwarfs  and  before  the  re- 
turn of  the  said  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  at  kc 
(ventie)  aforesaid,  made  his  certain  warrant  in  writing,    under  his  seal  {yr) 

of  office  of  sheriff  of  the  said  county  of as  aforesaid,  directed  to  the 

keeper  of  the  jail  of  the  said  county  of as  aforesaid,  directed  to  the 

keeper  of  the  jail  of  the  said  county,  and  to  J.  K.  and  L.  M.  the  said  sher- 
iff's bailiffs;  and  thereby  commanded (j2;)  them  jointly  and  severally^  that 
they  should  take  the  said  £.  F.  if  he  should  be  found  in  his  the  said  sheriff's 
bjiliwick,  and  safely  keep  him,  so  that  the  said  sheriff  might  have  the  body 
of  the  said  £.  F.  before  our  said  lord  the  king  at  Westminster  aforesaid, 
on,  &c.  {retifni  day)  to  answer  to  the  said  plaintiff  in  a  plea,  and  to  the 
said  bill  in  the  said  last-mentioned  writ  mentioned ;  which  said  last-men- 
tioned warrant,  afterwards  and  before  the  return  of  the  said  writ,  to  wit,  on 

the  said day  of in  the   year  aforesaid,  at,  &c.  {ve7ive)  aforesaid, 

was  delivered  to  the  said  J.  K.  and  L.  M.  to  be  executed  according  to  due 
form  of  law.  By  virtue  of  which  writ  and  warrant  the  said  J.  K.  and  L.  M. 
before  the  time  ap[x>iiited  for  the  return  of  the  said  w^rit,  to  wit,  on  the  d^y 
and  year  last  afoiesaid,  and  within  the  bailiwick  of  the  said  sheriff,  to  wit, 
aty&a  [some  place  in  thje  sheriff  ^s  Oaiiiwirk,  took  and  arrested  the  s&il 
E  F.  by  his  body,  and  had  him  in  their  custody  for  the  cause  in  the  saii 
writ  and  warrant  "^mentioned.  Nevertheless  the  said  defendant,  well  know- 
ing the  premises,  but  contriving  to  injure  the  said  plaintiff^  and  to  deprive 


w)  See  the  notes  to  the  above  f^rm,  8 
Wentw.  Index,  xxiv.  Lutw.  1.59;  Ld.  Iliiym. 
104.  It  is  most  usual  to  join  this  count  with 
a  count  in  trespass  for  damage  feasant;  when 
the  action  is  against  the  ovner  of  the  oatie. 

(x)  See  forms,  8  Wentw.  Index,  xxiv;  ST. 
R.  127;  Com.  Dig.  Rescous,  D.  2  Bao.  Ab. 
Rescue.  If  it  be  doubtful  whether  an  actual 
arroBt  can  be  proved,  a  count  should  be  added 
or  obstructinjr  the  sheriff  in  making  the  axw 
net,  F.  N.  B.  102,  F.;  Com.  Dig.  Resoous,  B. 
If  the  rescue  be  upon  final  process,  the  deda^ 
ration  shoukl  state  the  judgment,  the  ca,  uu 
anil  the  delivery  thereof  to  the  sheriff,  asante, 
416  to  418,  and  then  tlie  warrant,  the  arrest, 


and  the  rescue  may  be  stated  nearly  as  in  the 
above  form.  See  the  forms  on  final  prooees,  8 
Wentw.  Index,  xxiv.  It  does  not  stem  neeea> 
sary  in  a  declaration  for  rescue  either  on 
mesne  or  final  process,  to  state  the  wanaat  to 
the  bailiff;  it  maybe  stated  that  tlie  vfaerUf 
arrested  tlie  party,  and  that  the  rescue  was 
from  his  custody,  and  this  seems  prefenUe  ; 
Cro.  Jae.  242»  485;  Com.  Dig.  Resoous,  D.  2. 

(y)  It  is  not  neceasary  to  state  that  the  vtr- 
rant  was  under  seal;  Cro.  £lis.  58 ;  Palm.  857; 
28aand.805b. 

(0)  Examine  and  ktthii  correspond  vith 
tibewanraat 
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him  of  the  means  of  recovering  his  said  debt,  afterwards,  and  whilst  the  said  'o*  "*- 
R  F.  was  80  in  custody  of  the  said  J.  K.  and  L.  M.  as  aforesaid,  and  before  *^^^™'  ^ 
the  return  of  the  said  writ,  to  wit,  on  the  daj  and  year  last  aforesaid,  at,  &c. 
(venve)  aforesaid,  rescued  the  said  E.  F.  from  and  out  of  the  custody  of  the 
said  J.  K.  and  L.  M.  and  caused  the  said  £.  F.  to  escape  and  ^o  at  large, 
ajQid  the  said  E.  F.  did  thereby  then  and  there  escape  and  go  at  large  out  of 
the  custody  of  the  said  J.  K.  and  L.  M.  wheresoever  he  would,  the  said 
plaintiff  not  then  nor  yet  being  paid  or  satisfied  his  said  debt,  and  by  means 
of  the  premises,  the  said  sheriflF  could  not  have  the  body  of  the  said  E.  F, 
before  our  lord  the  king,  at  Westminster,  at  the  return* of  the  said  writ,  nor 
did  the  said  E.  F.  appear  in  the  said  court  at  the  return  of  the  said  writ,  ac- 
cording to  the  exigency  thereof,  but  therein  wholly  failed  and  made  de- 
fcult  (a),  whereby  the  said  plaintiflF  hath  been  and  is  greatly  injured  and 
delayed  in  the  recovery  of  his  aforesaid  ^debt,  and  is  likely  to  lose  the  same ; 
and  thereby  also  the  &iid  plaintiff  hath  lost  and  been  deprived  of  the  means 
of  recovering  his  costs  and  charges  by  him  paid,  laid  out,  and  expended,  in 
and  about  his  said  suit  so  commenced  and  prosecuted  against  the  said  E.  F. 
as  aforesaid,  amounting  together  to  a  large  sum  of  money,  to  wit,  the  sum 
of — L  to  wit,  at,  <fec.  (vefiue)  afovesaid. 

[Commeficenimi  as  ante,  596.] — For  that  whereas  one  *E.  F.  heretofore,  [  *738  ] 
to  wit,  on,  &c.  (c)  at,  &c.  {venue)  (d)  waa  indebted  to  the  said  plaintiff  in  For  an  es- 
a  large  sum  of  money,  exceeding  £20  {e),  to  wit,  the  sum  of  £ —  of  lawful  ^Jf^,^"  ^^ 
money  of  Great  Britain,  upon  and  in  respect  of  (/)  certain  causes  of  action  cess  (6). 


(a)  This  nUegation  of  the  non-appearanoe 
of  the  defendant  does  not  appear  to  lie  neces- 
iwy,  8  T  R  12";  Post,  710,  note  (n). 

(b)  See  foi*m6,  8  Wentw.  Index,  xxxiii;  2 
Saand.  150,  Bic.  Ab.  Eaoipe,  F.  0.;  Morgan's 
Pwc.  368,  382,  5;  Lil.   Ent.  60,  87.     When 
the  escape  is  on  mesne  process,  or  where  there 
bss  beeiA  no  cnption  on  final  process,  case  is 
^  onljr  remedy,  and  the  jary  may  give  mere- 
ly nominal  damages,  1  Snund.  87,  88,  note  2; 
Ante,  416,  note;  Bac.  Ab.  Escape,  P.,  where 
Bee  the  form  in  debt ;   and  2  Saund.  150,  and 
ante,  416;   6  East,  440.    If  it  be  doubtful 
whether  there   was  an  actual  capture,  it  is 
voal  to  have  three  counts;   first,  for  an  es- 
cape; secondly,  for  not  taking  the  defendant 
when  he  had  an  opportunity;  and  thirdly,  for 
not  aasigning  the  bail  bond,  as  post,  789;  see 
5  Taunt.  825.    As  to  what  this  action  lies,  see 
Tidd's  Prac.  9th  edit.  Index,  Escape.     As  to 
where  sheriff  liable  for  the  arrest  in  a  liberty, 
■eeSB.  &  A.  60  i.     An  attachment  for  non- 
payment of  money,  is  in  the  nature  of  mesne 
process,  and  debt  does  not  lie  for  an  escape  on 
It,  2  B.  &  A.  56.     See,  as  to  an  action  for  an 
«eape,  where  the  defendant  was  in  custody  on 
an  attachment    for    non-payment  of   money 
awarded  to  plaintiff,  8  B.  &  C  124:  IM  &  R. 
88,  8.  C.     The  sheriff  is  not  liable,  provided  he 
have  defendant  at  the  return  of  writ,  2  T.  R. 
172;  2  B.  &  P.  85;  and  see  2  Siund.  61.  c.  4; 
2  B.  &  A.  56.     It  does  not  suffice,  as  an  an- 
swer to  this  action,  for  sheriff  to  have  defend- 
ant in  eostody  the  day  after  the  return  of  the 
writ,  though  the  plaintiff  sustain  no  damage, 
2Biiig.  817. 


If  a  bail  bond  has  been  taken,  this  action 
does  not  lie,  5  Taunt,  825.  In  this  action  it  is 
enough,  without  producing  the  warrant  or  giv- 
ing direct  evidence  of  the  arrest  on  escape,  to 
prove  the  sheriff's  return  of  the  cepi  corpus* 
and  to  show  that  the  party  did  not  put  in  bail, 
and  was  not  in  the  sheriff  *s  custody  at  the  re- 
turn of  the  writ;  8  Compb.  897;  2  Y.  &  J. 
399.  Tidd,  9th  ed.  236.  And  for  the  evi- 
dence necessary  to  charge  the  defendant  with 
the  act  of  his  balb'ff,  see  the  coses  cited  in 
Tidd,  9th  edit  286,  note;  Roscoe  onEvid.  406; 
7  B.  &  C.  535. 

(c)  In  order  to  avoid  an  unnecessary  state- 
ment of  different  days,  it  is  advisable  here  to 
insert  the  teste  of  the  writ,  or  the  day  it 
issued,  and  the  former  preferable;  ante,  446, 
note. 

{d)  The  venut  is  transitory,  1  Wils.  836; 
JPlowd.  26;  Dyer,  278  b.;  Bao.  Abr.  Es- 
cape, F. 

(c)  Tlie  sum  for  which  a  party  may  be  ar- 
rested on  a  mesne  process.  As  to  this  aver- 
ment, see  10  B.  &  C.  215. 

if)  It  must  be  stated  and  proved,  that  the 
plamtlff  had  cause  of  action  against  the  party 
arrested,  4  T.  R.  611;  2  Lev.  85;  2  Saund. 
151,  n.  1;  1  Saund.  88;  2  Campb.  188. 
Proof  of  the  affidavit  of  debt  would  perhaps 
suffice,  see  2  Moore,  60.  As  to  when  the  dec- 
larations of  the  debtor  are  evidence,  see  7  B. 
k  C.  86;  2  Stark.  42.  It  has  been  usual  to 
state  the  subject-matter  of  the  debt,  and  the 
promise  to  pay  it;  (see  a  form,  where  the  orig- 
inal debt  was  on  bond,  2  Saund.  150;)  and  if 
the  debt  be  stated,  it  must  be  proved  as  stated* 
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^^"  "&o  *^^^^®  ^^®^  accrued  to  the  Baid  plaintiff  against  the  said  E.  F.;  and  the  said 
'  E.  F.  being  so  indebted,  the  said  plaintiff,  for  the  recovery  of  his  said  debt, 
afterwards,  to  wit,  on  the  daj  and  jear  aforesaid,  sued  and  prosecuted  out  of 
the  court  of  our  said  lord  the  king,  &c. — [Jiere  state  that  latitat  or  bill  of 
Middlesex  (^),  aiid  the  indorsement  for  bail  (A),  the  delivery  to  tfie  sher^ 
iff  J  *and  the  arrest^  precisely  as  ante,  446,  observing  the  note.  If  the 
process  were  by  the  anginal^  special  capias^  testatmn^  ^^c,  or  by  capias  in 
the  Common  Pleas^  or  quo  minus^  observe  the  forms,  antCj  450  to  452, 
and  after  staiijig  the  arrest^  proceed  as  follows:] — Yet  the  said  defend- 
ant, so  being  sheriff  <Jf  the  said  county  of ns  aforesaid,  not  regarding 

the  duty  of  his  oflSce  as  such  sheriff,  but  wrongfully,  and  unjustly  contriving 
and  intending  to  injure  the  said  plaintiff,  and  to  delay  and  hinder  him  in  ana 
from  the  recovery  of  his  said  debt,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  <&c.  {venue)  afor^aid,  without  the  leave  or  license  and 
against  the  will  of  the  said  plaintiff,  voluntarily  (i)  suffered  and  permitted 
the  said  E.  F.  to  escape  and  go  at  large  wheresoever  he  would,  out  of  the 
custody  of  the  said  defendant,  so.  being  such  sheriff  as  aforesaid,  the  said  debts 
for  which  the  said  E.  F.  was  so  arrested  as  aforesaid,  and  every  part  thereof^ 
then  and  still  being  wholly  unpaid  to  the  said  plaintiff. "^^  And  the  said  plain- 
tiff in  fact  saith,  that  the  said  E.  F.  did  not  appear  {k)  in  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  at  the  return  of  the  said  writ 
{or  ** precept,")  according  to  the  exigency  thereof,  but  therein  wholly  failed 
and  made  default,  whereby  the  said  plaintiff  hath  been  and  is  greatly  injured 
and  delayed  in  the  recovery  of  his  aforesaid  debt,  and  is  likely  to  lose  tho 
same,  and  thereby  also  the  said  plaintiff  hath  lost  and  been  deprived  of  the 
means  of  recovering  his  costs  and  charges  by  him  paid,  laid  out,  and  expend- 
ed, in  and  about  his  said  suit  so  commenced  and  prosecuted  against  the  said 


2  Esp.  Rop.  7C,  in  noles;  though  indeed  the 
precise  sum  stated  need  not  be  proved,  Bui.  N. 
P.  76;  6  Esp.  Rep.  102.  According  to  Lutw. 
110;  Com.  Dig.  Pleader,  2  P.  1,  and  £.  18, 
this  statement  of  the  subject-matter  of  the 
debt  is  unnecessary,  and  see  the  form,  8  T.  IL 
127;  1  Wils.  255.  Ante,  253,  note;  and  us 
this  latter  mode  gives  the  plaintiff  more  lati- 
tude in  evidence,  it  is  preferable  in  most  oases. 
But  it  is  not  so  if  it  is  expected  that  the 
sheriff  wiU  suffer  judgment  by  default;  in 
which  case,  by  stating  the  debt  fully,  some 
proof  may  be  saved.  In  an  inferior  court  it 
should  be  stated  that  the  debt  accrued  within 
the  jurisdiction,  though  the  omission  will  be 
aided  after  verdict,  8  T.  R.  127;  2  Saund.  109, 
n.  2;  1  Saund.  74,  n.  1;  Bac.  Abr.  Escape, A.* 
1.  The  old  method  of  describing  the  debt  and 
promise  was  as  follows: — **w&8  indebted  to 
**  the  said  plaintiff  in  a  large  sum  of  money, 
**  to  wit,  the  sum  of  •^.  of  lawftil,  &c,  for  so 
**  much  money  by  the  said  £.  F.  before  that 
**  time  had  and  received  to  and  for  the  use  of 
**  the  said  plaintiff;  and  being  so  indebted,  the 
**  said  £.  F.  in  consideration  thereof,  after- 
'*  wards,  to  wit,  on,  A;c,  aforesaid,  at,  &o. 
**  aibrcsaid,  undertook  and  faithfully  promised 
<*  the  said  plaintiff  to  pay  him  the  said  sum 
«( of  — I,  when  the  said  £.  F.  should  be  there- 
**  unto  afterwards  requested;  but  the  said  sum 
^  of  — L  being   wholly  unpaid  to  the  said 


<c 


plaintiff,  and  the  said  promiije  and  under- 
'*  taking  of  the  s^iid  E.  F.  being  wholly  un- 
"  performed,  the  said  plaintiff,  for  the  rcoov* 
'*  cry  of  his  damages  by  him  sustained  on  oo- 
'*  casion  of  Uie  not  performing  of  the  said 
"  promise  and  undertaking  of  the  said  E.  F. 
*'  afterwards,  to  wit,  on,  £o.  sued  and  proee^ 
«*  cuted,  &c.'* 

iff)  Stating  the  words,  '* to  the  damaye  of 
tke  taid  plaintiff  of  30/"  to  have  been  in  the 
writ,  when  they  were  not  so,  hdd  no  variancet 
Ry.  &.  Moo.  C.  N.  P.  2^1. 

(A)  It  is  sufficient  to  allege  tliat  the  wrW 
was  **  duly  indorsed  for  bailt**  without  add 
ing   "by  virtue  of  an   affidavit  mademnd 
filed  of  record^''  10  B.  &  C.  202  in  error;  A 
Bing.  610;  1  M.  &  P.  279,  S.  C. 

(i)  Under  this  allegation,  a  negligent  es- 
cape may  be  given  in  evidence,  2  T.  R.  126; 
5  Burr.  2814;  1  Saund.  85,  n.  1.  The  party 
escaping  may  be  called  to  prove  a  volunCaiy 
escape,  Bui.  N.  P.  07;  for  tliough  the  whoU 
debt  may  be  recovered  against  the  slieriff  yei 
in  an  action  against  the  original  debtor  for  Ihft 
debt,  he  can  neither  plead  in  bar,  nor  give  in 
evidence  in.  ixxluction  of  damages,  the  jwlg- 
ment  obtained  in  the  action  against  the  sheri^ 
per  Abbott,  C.  J.  4  B.  &  A.  210. 

{k)  As  to  this  allegation,  V^iii.  Abr.  Escape, 
K  pi.  4;  Noy,  72;  Cro.  Eliz.  289;  8  T,  R.  1&; 
it  is  not  necessary,  2  B.  &  P.  5G1. 
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B.  F.  as  aforesaid,  amounting  together  to  a  large  sum  of  money,  to  wit,  the 
vm  of  £ —  to  wit,  at,  &c.  {venue)  aforesaid. 

^[Proceed  as  in  the  first  catmtj  to  the  end  of  the  staiemerii  of  the  de-  [  * *^®  J 
Svmf  of  the  writ  to  the  sheri^,  and  then  proceed  as  follows:] — And  the  Second 
ttid  plaintiff  in  fact  saith,  that  the  said  E.  F.  at  the  time  of  the  delivery  of  ^^'J^^^^ 
the  said  last-mentioned  writ  {or  "precept,")  to  the  said  defendant,  so  being  ingthe 

Aeriff  of  the  said  county  of as  aforesaid,  and  from  thence  until  the  <^ebtor 

retnmof  the  said  last-mentioned  writ  (or  "precept,")  was  within  the  said  defendant 
sheriff  s  bailiwick,  and  the  said  sheriff,  at  any  time  during  that  period,  might  h&d  an  op- 
kare  taken  and  arrested  the  said  E.  F.  by  virtue  cf  the  said  last-mentioned  portunity 
writ  {or  "precept,")  at  the  suit  of  the  said  plaintiff  if  he  would  so  have  ^ 
done,  whereof  the  said  defendant,  so  being  sheriff  as  aforesaid,  during  all  that 

time  had  notice  {m) ;    yet  the  said  defendant  so  being  sheriff  of as 

aforesaid,  not  regarding  the  duty  of  his  said  office,  but  contriving  and  intend- 
ing, wrongfully  and  unjustly  to  injure  the  said  plaintiff,  and  to  delay  and 
hinder  him  in  and  from  the  recovery  of  his  debt  last  aforesaid,  did  not  nor 
woald,  at  any  time  before  the  return  of  the  said  last-mentioned  writ  {or 
"precept,")  (although  oflen  requested  so  to  do)  take  or  cause  to  be  taken, 
the  said  E.  F.  as  by  the  said  last-mentioned  writ  {or  "precept,")  he  was 
oommandcd,  but  therein  wholly  failed  and  made  default,  and  the  said  E.  F. 
did  not  appear  {n)  in  the  court  of  our  said  lord  the  king,  .before  the  king 
himself,  at  the  return  of  the  said  {or  "precept,")  according  to  the  exigency 
thereof,  but  therein  wholly  failed  and  made  default,  whereby  the  said  plaintiff 
hath  been  and  is  greatly  injured  and  delayed  in  the  recovery  of  his  aforesaid 
debt,  and  is  likely  to  lose  the  same,  and  thereby  also,  the  said  plaintiff  hath 
lost  and  been  deprived  of  the  means  of  recovering  his  costs  and  charges  by 
him  paid,  laid  out,  and  expended,  in  and  about  his  said  suit  so  commenced 
and  prosecuted  against  the  said  E.  F.  as  aforesaid,  amounting  together  to  a 
large  sum  of  money,  to  wit,  the  sum  of  — /.  to  wit,  at,  &c.  {venue)  aforesaid. 
— [Add  a  count,  post,  755,  for  not  assigning  a  supposed  bail  bondy  if  it 
be  apprehended  that  one  was  taken,  see  5  Taunt,  826.] 

[Same  as  the  first  count,  ante,  737,  to  the  end  of  the  statement  of  the  The  like 
escape  as  far  as  the  asterisk,  739,  and  then  proceed  as  follows:] — And  ^^  ^^^ 

the  said  defendant  so  bein<j  sheriff  of as  aforesaid,  afterwards,  to  wit,  tum  on 

wi,  Ac.  i^the  return  day)  oeing  the  return  of  the  said  writ,  to  wit,  at,  &c.  mesne 
{venue)  aforesaid,  falsely  and  deceitfully  returned  upon  the  said  writ  to  the  P"*^^  ?^^ 
court  of  our  said  lord  the  king,  before  the  king  himself,  here,  to  wit,  at  West-  ventm  (o> 
minster  aforesaid,  that  the  said  £.  F.  was  not  found  in  the  bailiwick  of  the 
said  defendant,  so  being  such  sheriff  as  aforesaid,  to  wit,  at,  <fec.  {verme)  afore- 
said, and  the  said  E.  F.  did  not  appear  {p)  in  the  said  court  of  our  said  lord 


(i)  See  forms,  8  Wentw.  487,  501.  It  is 
adTiaable  to  add  this  count  whenever  there  is 
toy  doabt  of  the  proof  of  an  actual  arrest; 
see  Loft's  llep.  63;  8  Wentw.  487,  note  b. 
It  is  no  defense  to  this  action  that  the  debtor 
"Whs  arrested  the  day  after  the  return  of  the 
writ,  2  Bing.  817. 

(m)  This  averment  is  not  requisite,  and  Um 
omssion  would  not  be  bod  on  special  demurrer, 
6  D.  &  K.  U5.  What  is  not  sufficient  evidence 
of  notice  to  sheriff,  2  Campb.  189 ;  2  fisp.  Rep. 


475;  Roscoe,  418. 

(n)  See  the  note  {k)  in  the  preceding  page. 

(o)  See  the  form,  post,  748;  2  Saund.  150, 
5,  and  other  forms,  1  Rich.  C.  P.  474;  Morg. 
868;  Pleader's  Assist  207.  Lit.  Ent.  40.  The 
statement  of  the  felse  return  may  be  introduc- 
ed, as  well  in  the  count  for  an  escape,  as  in 
the  count  for  not  taking;  but  it  seems  unne- 
eessary  in  either  case,  as  the  gist  of  the  ac- 
tion is  the  escape,  2  Saund.  155,  n.  8. 

(/»)  See  supra,  note(9). 
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the  king,  before  the  king  himself,  at  the  *return  of  the  said  writ,  {or  "pre* 
CAP0.  &c  ^gpt  »'^  acconling  to  the  exigency  thereof,  but  therein  wholly  failed  and  made 
default,  whereby  the  said  plaintiff  hath  been  ajid  is  greatly  injured  and  de- 
layed in  the  recovery  of  his  aforesaid  debt,  and  is  likely  to  lose  the  same, 
and  thereby  also  the  said  plaintiff  hath  lost  and  been  deprived  of  the  raeana 
of  recovering  his  costs  and  charges  by  him  paid,  laid  out,  and  expended,  in 
and  about  his  said  suit  so  commenced  and  prosecuted  against  the  said  E^  F.  aa 
aforesaid,  amounting  together  to  a  large  sum  of  money,  to  wit,  the  aom  of 
£ —  to  wit,  at,  &c.  {^cenue)  aforesaid. 


Against  the 
sheriff 
for  an  eft- 
cape  on 
final  pro- 
cess. 


Agaihst 
the  mar- 


When  it  is  rertain  that  the  caption  of  the  origijial  defendant  under  a 
ca.  sa.  can  be  proved^  it  is  most  advisable  to  declare  for  the  escape  in  debi^ 
becaftse  the  jury  must  then  give  the  entire  debt;  2  T.  R.  129. — 1  SautuL 
88,  vote  2. — 2.  Chit,  Rep.  454;  but  if  U  be  doubtful  whether  a  caption-  can 
be  proved,  it  is  advisable  to  declare  ifi  case,  staiing  the  escape  in  one  comnif 
as  in  form,  ante,  416,  and  adding  a  count  for  not  taking  the  origitml  df^ 
fendant  when  the  sfieriff  had  an  opportunity,  as  ante,  740;  see  1  Saund, 
88,  note  2. — Bac,  Ab.  Escape,  E. 

[State  the  debt  and  delivery  of  the  process  to  the  sheriff  as  ante,  737.] 
ehal™^'  — ®y  virtue  of  which  said  writ  (or  "precept,")  the  said  defendant  afterwards, 
the  escape  and  before  the  return  of  the  said  writ  (or  "precept," )  to  wit,  on,  &c.  at,  &o. 
of  one  tak-  (^venue^  aforesaM,  was  taken  and  arrested  by  the  said  sheriff,  and  kept  and 
mesne  detained  by  the  said  sheriff  in  custody,  according  to  the  exigency  of  the  said 
process  "writ  (or  "precept,")  and  by  virtue  thereof  for  want  of  bail;  and  the  said 
and  remo-  C.  D.  being  and  remaining  in  the  custody  of  the  said  E.  F.  so  being  sheriff 

lOnff^s       ^^  ^^  *county  of as  aforesaid,  for  the  cause  aforesaid,  aftenvards,  to 

bench  l)y  wit,  on,  &c.  was  brought  before  [Sir  G.  II.  knt.]  then  and  no\y  one  of  the 
ftoiea*  cor- justices  of  our  Said  lord  the  king,  assigned  to  hold  pleas  in  the  court  of  our 
'^"^i^  o  ®^'^  ^^^  ^^^  king,  before  the  king  himself,  at  his  chambers  in  Serjeant's  Inn, 
[  *  <42  J  Chancery-lane,  London,  in  his  own  person,  in  the  custody  of  the  said  E.  F. 

so  being  sheriff  of  the  county  of as  aforesaid,  by  virtue  of  a  certain 

writ  of  our  said  lord  tlie  king  of  habeas  corpus,  issuing  out  of  the  court  of 
our  said  lord  the  king,  before  the  king  himself,  and  directed  to  the  gheriff  of 

the  said  county  of ;  and  the  said  C.  D.  was  thereupon  committed  by  the 

said  [Sir  G.  H.  knt.]  so  being  such  justice  of  our  said  lord  the  king  as  afore- 
said, to  the  custody  of  the  marshal  of  the  Marshalsea  of  our  said  lord  the 
king,  before  the  king  himself,  at  the  suit  of  the  said  plaintiff  in  the  plea  afore- 
said, and  for  the  cause  aforesaid  there  to  remain  until,  &c.  By  which  said 
commitment  the  said  defendant  being  then,  and  continually  from  thenceforth, 
hitherto  marshal  of  the  Marshalsea  of  our  said  lord  the  king  before  the  king 
himself,  took  the  said  C.  D.  into  his  custody,  and  had  and  detsiined  him  in 
his  custody  in  the  prison  of  our  said  lord  the  king,  called  the  King's  Bench 
prison,  in  the  borough  of  South wark,  in  the  county  of  Surry,  for  the  cause 


{q)  See  otber  (brms,  5  East,  840,  and  ante, 
737,  and  notes.  See  also  the  form  in  debt, 
ante,  419,  and  form  against  the.  marshal 
in  vacation,  ante,  80.  See  a  form  against  the 
marshal  for  escape  of  a  debtor  sued  in  an  inferior 
court  and  removed  to  the  King's  Bench  by  A<f- 
bcoi  corpus  7  B.  &  C.SG.SeiB  a  form  against  the 
niarehal  for  an  escape  of  a  person  against 
vhoni  tin  attachment  had  issood  for  non-per- 


formance of  an  award,  who  was  bjr  hahea* 
corpus  committefl  to  the  ciistotly  of  the  war- 
den and  afterwards  ccTrmittcd  by  kattaf 
corpus  to  the  custody  of  the  manifanl,  &  B.  & 
C.  124;  2  M.  &  R.  88,  S.  C.  In  that  case  it 
was  made  a  question  whetlier  the  ccmmitnicnt 
by  a  Judge  at  chamber?  was*  kpnl.  As  to  tht 
necessity  of  filing  the  bill  whrn  the  prisoner  is 
oat  of  the  Rulc«,  see  2  T.  R.  129 
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aforesaid ;  and  the  said  C.  D.  being  so  in  the  custody  of  the  said  defendant, 
for  the  cause  aforesaid,  and  the  said  defendant  not  regarding  the  duty  of  his 
office  of  marshal  of  the  Marshalsea  of  our  said  lord  the  king,  before  the  king 
himself,  but  contriving,  and  wrongfully  intending  to  hurt  and  injure  the  said 
plaratifF,  and  to  deprive  him  of  his  remedy  for  the  recovery  of  the  said  sum 
of  money  so  due  and  owing  from  the  said  C.  D.  to  the  said  plaintiff  as  afore- 
said, whilst  the  said  defendant  had  the  said  C.  D.  in  his  custody  for  the  cause 
aforesaid,  and  ought  to  have  kept  and  detained  him  in  such  his  custody  as 
SBch  marshal  as  aforesaid,  to  wit,  on,  &c.  {day  of  escape^  or  about  it)  to  wit, 
at,  £c.  (r£fn7/e)  aforesaid,  without  the  license  and  consent,  and  against  the 
will  of  the  said  plaintiff,  and  without  any  legal  cause,  warrant,  or  authority 
whatsoever  voluntarily  permitted  and  suffered  the  said  C.  D.  to  escape.out  of 
his  custody,  and  out  of  the  said  prison,  and  to  go  at  large ;  and  the  said  C. 
D.  did  escape  and  go  at  large  wherever  he  would,  contrary  to  the  duty  of  his 
Kud  office  of  marshal  of  the  Marshalsea  aforesaid,  the  said  sum  of  money  so 
due  and  owing  from  the  said  C.  D.  being  and  remaining  wholly  unpaid  to  the 
said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid,  b/  means  of  which  said  seve- 
ral premises,  the  said  plaintiff  hath  been  and  is  greatly  injured  and  delayed 
in  the  means  of  recovering  the  said  sum  of  money  so  due  and  owing  to  him 
from  the  said  C.  D.  as  aforesaid,  and  is  likely  wholly  to  lose  the  same,  to- 
gether with  the  costs,  and  charges,  and  expenses  of  commencing  and  prose- 
eating  the  said  action  against  the  said  C.  u  amounting  to  a  large  sum  of 
money,  to  wit.  the  sum  of  — /.  of  lawful  money  of  Great  Britain,  to  wit,  at, 
fta  (venue')  aforesaid.  To  the  damage  of  the  said  plaintiff  of — L  and  there- 
fore he  brings  his  suit,  &c. 

For  that  whereas  one  G.  S.  heretofore,  to  wit,  on,  &c.  [day  of  issuing  Agiirst 
^rit,^  at,  &c.  {yenve)  was  indebted  to  the  said  plaintiff  in  a  large  sum  of  ^^^^"^ 
money,  exceeding  the  sum  of  £20,  to  wit,  the  sum  of  — L  of  lawful  money  ^here 
of  Great  Britain,  upon  and  in  respect  of  certain  causes  of  action  before  then  original 
accrued  to  the  said  plaintiff  against  the  said  G.  S. :  and  the  said  G.  S.  being  ^^j^^jj** 
so  indebted,  the  said  plaintiff,  for  the  recovery  of  the  said  debt,  afterwards,  to  mon  pieaa 
wit,  on  the  day  and  year  aforesaid,  sued  and  prosecuted  out  of  the  court  of  and  defen- 
our  lord  the  now  king,  before  Sir  R.  D.  knight,  and  his  companions,  then  his  ?^"*  *^^^ 
majesty's  justices  of  the  Bench  at  Westminster,  in  the  county  of  Middlesex,  rendered 
a  certain  writ  of  our  said  lord  the  king,  called  a  capias  ad  respondendum^  tc  the  war- 

agiinst  the  said  G.  S.  directed  to  the  sheriff  of ,  by  which  said  writ  our  ^^  ^{^^ 

said  lord  the  king  commanded  (s^  the  said  sheriff,  that  he  should,  take  the  discharge 
said  G.  S.  if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  of  bail,  and 
the  said  sheriff  might  have  his  body  before  the  justices  of  our  said  lord  the  ***®'^°®  ^^  ^ 

king  at  Westminster,  on to  answer  to  the  said  plaintiff  in  a  plea,  where-  ^^^  ^om-  " 

fore,  with   force  and  arms,  the  close  of  the  said  plaintiff  at  Westminster  he  mitted  to 
broke,  and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said  plaintiff,  ^^^  ^"^ 
and  against  the  peace  of  our  said  lord  the  king;  and  also  that  the  said  G.  S.  marahaL^ 

(r). 

(r)  See  the  notes  to  the  preceding  forma,  not  made  oat  bj  the  production  of  the  filaoer's 

where  the  declaration  against  the  marshal  fbr  book,  the  entry  therein  importing  that  the  ro- 

an  escape  alleged  that  one  S.  I.  was  arrested  cognizance  was  taken  befbre  a  single  judge,  an 

and'  gave  bail;  that    afterwards,  bail  aboTe  examined  copy  of  the  entry  of  the  recognt- 

was  pat  in  before  a  judge  at  chambers,  "as  vinoe  of  bail,  stating  tliat  the*  recognisance 

appears  by  the  reco^  of  the  recognizance,"  was  taken  befbre  the  court  at  Westminster, 

that  EL  L  surrendered  in  discharge  of  the  bail,  having  also  been  given  in  evidence,  4  B.  &  C 

and  afterwards  escaped  :  held,  that  the  plain-  403;  G  B.  &  R.  488,  S.  C 
tiff  was  bound  to  prove  that  bail  above  was  (s)  Examine  with  the  writ 

pat  in  08  alleged,  and  that  the  averment  was  ' 

Vol.  n.  74 
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might  answer  to  the  said  plaintiff,  according  to  the  custom  of  his  saJd  Majes- 
oiPEB,  &c  ^yg  cQurt  of  the  bench,  of  a  plea  of  [trespass  on  the  case,  upon  promises  to 
the  damage  of  the  said  plaintiff  of  £90,  ]  and  that  the  said  sheriff  should 
have  there  that  writ,  which  said  writ  afterwards,  and  before  the  delivery 
thereof  to  the  said  sheriff,  to  be  executed  as  hereinafter  next  mentioned,  to 
wit,  on  the  day  and  year  first  aforesaid,  to  wit,  at,  &c  {venue)  aforesaid,  was 
duly  marked  and  endorsed  for  bail  for  — /.  and  which  said  writ  so  indorsed, 
afterwards,  and  before  the  said  return  thereof,  to  wit,  on  the  day  and  year 
first  aforesaid,  at,  &c.  (rennet  aforesaid,  was  delivered  to  W.  V,  esq.  who 
then  and  from  thence  until,  and  at  the  arrest  of  the  said  6.  S.  and  the  retom 
of  the  said  writ,  was  sheriff  of aforesaid,  in  due  form  of  law  to  he  exe- 
cuted. By  virtue  of  which  said  writ,  the  said  sheriff,  afterwards,  and  before 
the  return  of  the  said  writ,  to  wit,  on  the  day  and  year  aforesaid,  and  within 
his  bailiwick,  as  such  sheriff,  to  wit,  at,  &c.  [some  place  in  the  sheriffs 
bailiwick^  ]  took  and  arrested  the  said  6.  S.  by  his  body,  and  then  and  there 
had  and  detained  him  in^  his  custody  as  such  sheriff,  at  the  suit  of  the  said 

plaintiff,  for  the  cause  aforesaid.     And  hereupon  he  the  said  sheriff  of 

then  and  there  took  bail  for  the  appearance  of  the  said  G.  S.  at  the  return  of 
the  said  writ,  according  to  the  exigency  of  the  said  writ.  And  the  said  plain- 
tiff further  saith,  that  afterwards,  and  whilst  the  said  plea  in  the  said  court 
of  our  lord  the  king  of  the  Bench,  to  wit,  at  the  return  of  the  said  writ  in 

the  same Term,  in  the year  of  the  reign  of  our  said  lord  the  king 

before  Sir  J.  R.  knight,  then  and  still  being  one  of  the  justices  {t)  of  the 
said  court  of  our  said  lord  the  king,  of  tHe  Common  Pleas,  at  his  chambers 

in came  J.  K.  and  H.  P.  in  their  proper  persons,  and  then  and  there, 

by  the  names  of  J.  K.  and  H.  P.  acknowledged  themselves,  and  each  of  them 

did  acknowledge  himself  to  owe  to  the  said  plaintiff  the  sum  of which 

said  sum  of the  said  J.  K.  and  H.  P.  for  themselves  and  their  heirs 

couFcnted  and  granted,  and  each  of  them,  for  himself  and  his  heirs,  cove- 
nanted and  granted  (m)  should  be  made  of  theirs,  and  each  of  their  lands  and 
chattels,  and  to  the  use  and  behoof  of  the  said  plaintiff,  be  levied  upon  the 
condition,  that  if  judgment  should  happen  in  the  said  court  of  the  Bench,  in 
the  said  plea  to  be  given  for  the  said  plaintiff  against  the  said  6.  S.  then  the 
said  G.  S.  should  satisfy  all  such  damages  which  should  be  adjudged  to  the 
said  plaintiff  against  the  said  G.  S.  in  the  said  court  of  the  Bench,  in  the  plea 
afcresaid,  or  should  render  his  body  on  that  occasion  to  the  prison  of  the  Fleet; 
as  by  the  record  of  the  said  recoo^nizance.  now  remaining  in  the  said  court  of 
our  said  lord  the  king,  of  the  Common  Pleas  aforesaid,  more  fully  appears. 
And  the  said  plaintiff  further  says,  that  afterwards,  to  wit,  on,  <^'C.  in  the  said 

vear  of  the  reign  of  our  said  lord  the  king,  the  said  G.  S.  surrendered 

hiros(  If  to  the  custody  of  the  then  warden  of  the  prison  of  the  Fleet,  in  dis- 
charge of  his  said  bail  in  the  said  plea,  at  the  suit  of  the  said  plaintiff,  as  by 
the  Faid  surrender  now  remaining  in  the  said  court  of  Common  Pleas  more 
fully  appears.  And  the  said  G.  S.  being  and  remaining  in  the  custody  of 
the  said  warden  as  aforesaid,  for  the  cause  aforesaid,  afterwards,  to  wit,  on,  Ac. 
aforesaid,  was  brought  before  Sir  G.  S.  H.  knight,  then  and  now  being  one  of 
the  justices  of  our  said  lord  the  king,  assigned  to  hold  pleas  in  the  court  of  our 

said  lord  the  king  himself,  at  his  chambers  in ,  in  his  own  person,  in  the 

custody  of  the  said  warden,  by  virtue  of  a  certain  writ  of  our  said  lord  the 

(0  This  would  be  correct  in  C.  P.  bat  in     8ee4  B.  &  G.  408;  Ante,  472. 
K.  B.  the  recognisance  always  appears  firom  (u)   Kiamina  with  the  reoognkanos. 

the  entry  to  have  been  taken  before  the  court. 
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king,  of  habeas  corpus  issuing  out  of  the  court  of  our  said  lord  the  king,  be-    ^^^  ^^ 
fcre  the  king'himself,  and  directed  to  the  said  warden;  and  the  said  G.  S.  was  ^^^^*    ® 
thereupon  eommitted  by  the  said  Sir  G.  S.  H.  knight,  so  being  such  justice 
of  our  said  lord  the  king  as  aforesaid,  to  the  custody  of  the  marshal  of  the 
Harshalsea  of  our  said  lord  the  king,  before  the  king  himself,  at  the  suit  of 
the  said  plaintiff,  in  the  plea  aforesaid,  and  for  the  cause  aforesaid,  there  to 
remain  until,  &c.  and  by  virtue  of  which  committment  the  said  defendant,  be- 
ing then  and  cpntinually  from  thenceforth  hitherto  marshaj  of  the  said  mar- 
shalsea,  took  and  received  the  said  J.  S.  into  his  custody,  and  had  and  detain- 
ed him  in  his  custody  in  the  prison  of  our  said  lord  the  king,  called  the  king's   . 
Bench,  at  the  suit  of  the  said  plaintiff,  for  the  cause  aforesaid ;  and  the  said 
J.  S.  being  so. in  the  custody  of  the  said  defendant  as  such  marshal  fis  afore- 
said, for  the  cause  aforesaid,  and  the  said  defendant,  not  regarding  the  duty 
of  his  said  office  of  marshal,  but  contriving  and  wrongfully  intending  to  hurt 
and  injure  the  said  plaintiff,  and  to  deprive  him  of  his  remedy  for  the  recpv- 
erj  of  the  said  money,  so  due  and  owing  to  him  as  aforesaid,  whilst  the  said 
defendant  had  the  said  iGr.  S.  in  his  custody  as  such  marshal  as 'aforesaid,  to 
wit,  on,  Ac.  to  wit,  at,  4;c.  (venue)  aforesaid,  without  the  license  or  warrant, 
and  against  the  will  of  the  said  plaintiff,  and  without  any  legal  cause,  warrant, 
or  authority  whatever,  voluntarily  permitted  and  suffered  the  said  G.  S.  to 
escape  out  of  his  custody,  and  out  of  the  said  prison,  and  to  go  at  large ;  and 
the  said  G.  S.  did  escape  and  then  and  there  go  at  large  wherever  he  would, 
contrary  to  the  duty  of  the  said  defendant's  said  office,  of  marshal ;  the  said 
money  so  due  and  owing  from  the  said  G.  S.  so  being  and  remaining  wholly 
due  and  unpaid  to  the  said  plaintiff,  to  wit,  at,  &c.  {venue)  aforesaid.      By 
reason  of  which  said  premises  the  said  plaintiff  hath  been  and  is  greatly  in- 
jured and  delayed  in  the  means  of  recovering  the  said  sum  of  money  so  duo 
and  owing  to  him  from  the  said  G.  S.  as  aforesaid,  and  the  costs  of  the  said 
action,  and  is  likely  wholly  to  lose  the  same,  to  wit,  at,  Ac.  {venue)  afore- 
said.— And  abo  for  that  whereas  the*  said  G.  S.  heretofore,  to  wit,  on  the  day  Second 
and  year  first  aforesaid,  at,  &c.  {venue)  aforesaid  was  indebted  to  the  said  Sng  out* 

plaintiff  in  a  large  sum  of  money,  to  wit,  the  sum  of of  like  lawful  mon-  the  writ 

ey,  upon  and  in  respect  of  certain  causes  of  action  before  then  accrued  to  the  *°JP"^ 
said  plaintiff,  against  the  said  G.  S.  and  the  said  G.  S.  being  so  indebted  to  morewn- 
the  said  plaintiff,  for  the  recovery  of  the  said  last-mentioned  sum  of  money,  cisely. 
afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  sued  and  prosecuted 
out  of  the  court  of  our  said  lord  the  king,  before  Sir  R.  T).  knight,  and  his 
companions,  at  Westminster,  in  the  county  of  Middlesex,  a  certain  other  writ 
of  our  lord  the  king,  called  a  capiat  ad  respondendum^  against  the  said  G. 

8.  directed  to  the  sheriff  of to  the  like  purport  and  effect  as  the  said 

writ  of  capias  ad  respondendum,  in  the  said  first  count  mentioned.  By  vir- 
tue of  which  said  last-menlioned  writ,  the  then  sheriff  of afterwards, 

.  and  before  the  return  thereof,  to  wit,  on  the  day  and  year  first  aforesaid,  and 
vithin  the  bailiwick  of  the  sheriff,  to  wit,  at,  &c.  [so'm£  place  with  hi  the 
sheriff's  bailiwick]  did  take  and  arrest  the  said  G.  S.  by  his  body,  and  then 
and  there  had  and  detained  him  in  custody  at  the  suit  of  the  said  plaintiff. 
And  the  said  plaintiff  in  fact  says,  that  such  proceedings  were  thereupon  had 

in  the  said  suit,  that  afterwards,  to  wit,  in term,  in  the year  of 

the  reign  of  our  lord  the  now  king,  the  said  6.  S.  was  by  virtue  of  a  writ  of 
habeas  corpus,  brought  before  the  said  Sir  G.  S.  H.  knight,  then  and  now 
bemg  one  of  the  justices  of  our  said  lord  the  king,  assigned  to  hold  pleas  in 
the  court  of  our  said  lord  the  king,  before  the  king  himself,  in  lis  own  per- 
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^f  *»•  son,  and  was  thereupon  committed  hy  the  said  justice  to  the  custody  of  the 
OAFE8,  &c  ^jg^j.g|jj^]  ^f  ^ijg  Marshalsea  of  our  lord  the  king,  before  the  king  himjsel^  at 
the  suit  of  the  said  plaintiff,  for  the  cause  aforesaid,  there  to  remain  until,  &e. 
by  virtue  of  which  said  last-mentioned  committment,  the  said  now  defendant, 
being  then  and  there  and  continually  from  thenceforth  hitherto  marshal  of 
the  Marshalsea  of  our  said  lord  the  king,  before  the  king  himself,  had 
and  received  the  said  G.  S.  into  his  custody,  and  had  and  detained  him  in 
custody  in  the  prison  of  our  said  lord  the  king,  called  the  King's  Bench,  for 
the  cause  afore&iid.  Yet  the  said  defendant,  so  being  marshal  as  aforesaid, 
*  and  ^o  having  the  said  G.  S.  in  his  custody,  at  the  suit  of  the  said  plaintiff, 
and  not  regarding  the  duty  of  his  said  ofiBce  of  marshal  of  the  Marshalsea  of 
our  said  lord  the  king,  before  the  king  himself  as  aforesaid,  but  contriving, 
and  wrongfully  inteinling  to  injure  the  said  plaintiff,  and  wholly  to  deprive 
the  sjiid  plaintiff  of  his  remedy  for  the  recovery  of  the  said  last-mentioned  sum 
of  Aioney  so  due  and  owing  to  him  as  aforesaid,  whilst  the  said  now  defendant 
had  the  said  G.  S.  in  his  custody,  as  such  marshal  as  aforesaid,  to  wit,  on, 
&c.  to  wit,  at,  &C-.  {venue)  aforesaid,  without  the  license  or  warrant,  and 
against  the  will  of  the  said  plaintiff,  and  without  any  legal  warrant  or  other 
ikuifjs.  voluntarily  permitted  and  suffered  the  said  G.  S.  to  escape  out  of  his 
custody,  and  out  of  the  said  prison,  and  to  go  at  large,  and  the  said  G.  S.  did 
then  and  there  escape  and  go  at  large  wherever  he  would,  contrary  to  the 
duty  of  the  sdd  defendant,  and  of  his  said  office  of  marshal  of  the  Marshalsea 
as  aforesaid,  the  sum  of  money  so  due  and  owing  from  the  said  G.  S.  being 
and  remaining  wholly  unpaid  to  the  said  plaintiff,  to  wit,  at,  Ac.  {venue) 
aforesaid.  By  reason  and  by  means  of  which  said  several  premises,  the  said 
plaintiff  hath  been  and  is  greatly  injured  and  delayed  in  the  means  of  recover- 
ing the  said  sum  of  money,  so  due  and  owing  to  him  from  the  said  G.  S.  as 
aforesaid,  and  the  costs  of  the  said  action,  and  is  likely  wholly  to  lose  the 
same,  to  wit,  at,  &c.  {venue)  aforesaid.  • 

[  *748  ]  *  And  whereas  also  the  said  M.  W.  before  and  at  the  time  of  the  escape 
A  general  hereinafter  mentioned,  was  in  custody  of  the  said  defendant  as  marshal  of  the 
minst  Marshalsea  of  our  said  lord  the  king,  before  the  king  himself,  under  a  sur- 
marshal,  render  of  the  said  M.  W.  before  then  made,  into  the  custody  of  the  said  de- 
fer etcape,  fendant,  as  such  marshal  as  aforesjiid,  whilst  he  was  such  marshal^  in  dis- 

fendMit^n  ^^^^^  ^f  ^®  ^^  ^-  H-  *^^  ^'  '^'  ^^^  before  then  had  become  bail  for  the 
custody,     said  M.  W.  in  a  certain  action  before  then  brought,  and  there  pending  in  the 
on  a  Bur-    court  of  our  Said  lord  the  king,  before  the  king  himself,  wherein  the  said  P. 
dSstr  *  e    ^^  plaintiff,  and  the  said  M.  W.  defendant,  for  the  recovery  of  certain  dam- 
o  bail.       ages,  to  wit,  damages  to  the  amount  of  £ — ,  which  the  said  plaintiff  had  be- 
fore then  sustained  by  reason  of  the  non-performance  by  the  said  defendant 
of  certiiin  promises  and  undertakings  by  him  made  to  the  said  plaintiff  for 
securing  the  payment  and  satisfaction  to  the  said  plaintiff  of  the  said  damages 
and  the  costs  and  charges  in  the  said  action,  which  should  be  adjudged  to  tne 
said  plaintiff,  and  in  discharge  of  the  said  G.  H.  and  I.  J.  as  such  bail ;  and 
the  said  M.  W.  so  being  in  the  custody  of  the  said  defendant,  as  such  mar- 
shal  as  aforesaid,  under  and  by  virtue  of  the  said  last-mentioned  surrender, 
he  the  said  defendant,  not  regarding  the  duty  of  his  said  office  of  marshal  of 
the  Marshalsea  aforesaid,  but  contriving  and  wrongfully  intending,  &c.— 
[Here  state  the  escape^  and  conclude  as  usual^  as  in  the  proceeding  form.] 
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[After  stating  the  plaintiffs  debt^  as  ante,  737,  proceed  as  follows :]—  ^^  f^ 
And  the  said  plaintiff  farther  saith,  that  the  said  sum  of  money  being  and  re-  ^^^ 
maining  whoilj  unpaid  and  unsatisfied,  and  the  said  W.  W.  then  being  a  the  mar- 
prisoner  for  debt  in  the  actual  custody  of  the  marshal  of  the  Marshalsea  of  our  shal  for  an 
said  lord  the  king,  before  the  king  himself,  the  said  plaintiff,  for  the  recovery  ^^^  the 
thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &;c.'  (^venue)  afore-  prisoner 
said,  according  to  the  course  and  practice  of  the  said  court  of  our  said  lord  the  .^'"^ 
king  before  the  king  himself,  duly  made  an  affidavit  before  [the  jlight  Honorable  ^^e,^ 
Charles  Lord  Tenterden,]  his  said  majesty ^s  chief  justice  of  the  said  court  of  detainer 
our  said  lord  the  king,  before  the  king  himself  {x),  and  by  the  said  affidavit  *>y  ?  ^^^ 
♦swore,  that  the  said  W.  W.  theikwas  unjustly  and  truly  indebted  unto  the  ^^^ 
said  plaintiflF  in  the  sum  of  £ — ,  &c. — {Here  state  the  affidavit  of  debt.] —  r  #744  1 
And  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  to  wit,  at  [Symond's-Inn,  ^ 
Chancery-Lane,]  to  wit,  at,  Ac.  {venue)  aforesaid,  according  to  the  course 
and  practice  of  the  said  court,  cauised  the  said  affidavit  to  be  duly  filed  with  the 
clerk  of  the  rules  of  the  said  court,  according  to  the  custom  and  practice  of  the 
same  court,  in  such  cases  used  and  approved,  as  by  the  said  affidavit  affiled  of 
record  in  the  said  court,  (reference  being  thereunto  had)  will  more  fully  ap- 
pear; and  the  said  plaintiff  further  saith,  that  the  said  plaintiff  thereupon  af- 
terwards, to  wit,  on  the  day  and  year  last  aforesaid,  for  the  recovery  of  the 
said  money  so  due  to  him  as  aforesaid,  impleaded  the  said  W.  W.  in  the  said 
eoort,  upon  and  by  virtue  of  the  said  affidavit  in  a  certain  plea  of  [trespass  on 
the  case  upon  promises,]  for  the  said  causes  of  action:  that  is  to  say,  by  then 
and  there  bringing  into  the  office  of  the  clerk  of  the  declarations  of  the  said 
court,  according  to  the  course  and  practice  of  the  same  court,  his  certain  bill 
against  the  said  W.  W.  so  then  being  in  the  actual  custody  of  the  marshal  of 

the  Marshalsea  as  aforesaid,  and  filed  the  said  bill  as  of  Term,  in  the 

year  of  the  reign  of  our  said  lord  the  king,  and  by  his  said  bill  the  said 

plaintiff  then  and  there  complained  against  the  said  W.  W.  then  and  there  be- 
ing in  the  custody  of  the  said  defendant  as  marshal  of  the  Marshalsea  of  ,our 
lord  the  now  king,  before  the  king  himself,  for  and  in  respect  of  the  said 
causes  of  action  which  the  said  plaintiff  so  had  as  aforesaid  against  the  said  W. 
W.  and  those  contained  in  the  said  affidavit  (y). — And  the  said  plaintiff  fur- 
ther saith,  that  after  the  making  and  filing  of  the  said  affidavit,  and  exhibiting 
and  filing  the  said  bill  as  aforesaid,  to  wit,  on,  <&c.  to  wit,  at  Southwark,  that 
is  to  say,  at,  &c.  {venue)  aforesaid,  he  the  said  plaintiff  duly  charged  the  said 
W.  W.  in  the  custody  of  the  said  defendant,  then  being  marshal  of  the  Mar- 
shalsea of  our  said  lord  the  king,  before  the  king  himself,  with  a  declaration* 
in  the  said  plea  of  [trespass  on  the  case  upon  promises,]  by  then  and  there 
delivering  the  said  declaration  to  the  said  W.  W.  [or  according  to  the  fact,] 
at  the  lodge  of  the  prison  ^f  the  Marshalsea,  commonly  called  the  King's 
Bench  prison,  being  the  prison  of  the  said  court,  to  G.  M.  *then  and  there  [  '*'746  J 
being  one  of  the  turnkeys  of  the  said  prison,  and  the  proper  officer  in  that  be- 
haly  and  on  which  said  declaration  at  the  said  time  of  the  said  delivery  of 
the  same  as  aforesaid,  was  duly  and  according  to  the  course  and  practice  of  the 
said  court,  used  in  such  cases,  indorsed  with  a  certain  indorsement,  to  wit,  with 

(10)   See  other  forms,  8  Wentw.  484;  Morg.  touching  and  concerning  matten  and  proceed- 

S7S.  ings  of  and  in  the  eaid  court  if  our  eaid  lord 

(r)   Or  if  sworn  be£>rofrOoiiimiflBioii6r,  flay,  the  king  before  the  king  himeelf.** 

'*btfore  one  X  E,  genUeman,  being  then  end  (y)  It  hu  been  Ch3  prMtiee  to  set  oat  the 

Here  a  commienoner^  mnd  duly  atUhorixed  whole  declaration  Terbatiai,  Imt  this  it  «niu^ 

9nd  empowered  to  take  and  receive  qffidaviU  oeflflsrj  and  reprtllMuiUeb 
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OApn  ^0  *^^  ^'^  ^°*  ^^  ^ — '  ^  ^^  ^^^  ^  sworn  by  the  said  plaintiff  to  be  due  to 
'  '  the  said  plaintiff  as  aforesaid,  and  for  which  the  said  suit  was  brought,  wherebj 
the  said  defendant  then  and  still  being  marshal  of  the  Marshalsea  of  our  said 
lord  the  king,  then  and  there  had  and  detained,  the  said  W.  W.  in  his  custody 
in  the  said  prison,  at  the  auit  of  the  said  plaintiff  in  the  plea  aforesaid,  charg- 
ed as  aforesaid,  and  kept  and  detained  him  in  his  the  said  defendant's  said  cus- 
tody as  aforesaid,  from  thence  until  the  said  defendant,  so  being  marshal  of 
the  Marshalsea  of  our  said  lord  the  king  as  aforesaid,  not  regarding  the  duty 
of  his  said  ofBce  of  marshal  of  the  Marshalsea,  but  contriving,  and  wrongfully 
and  injuridusly  intending  to  deceive  and  defraud  the  said  plaintiff,  and  to  hin- 
der and  deprive  him  of  the  means  of  recovering  his  said  debt,  afterwards,  to 
wit,  on,  &c.  [day  of  escape  or  about  tV,]  ci/,  &c.  (^venve)  aforesaid,  without 
the  license,  and  against  the  will  of  the  said  plaintiff,  permitted  and  suJTered  the 
said  W.  W.  to  escape  and  go  at  large  out  of  the  custody  of  him  the  said  de- 
fendant, so  l^ing  marshal  of  the  Marshalsea  as  aforesaid,  and  out  of  the  said 
prison,  wheresoever  the  said  W.  W.  would ;  and  the  said  plaintiff  being  Xh&n 
and  yet  wholly  unsatisfied  the  money  so  due  and  owing  to  him  the  said  plain- 
tiff as  aforesaid,  by  means  of  which  said  premises  the  said  plaintiff  is  unjustly 
injured  and  damnified,  and  is  greatly  retarded  and  hindered  in  and  from  the 
recovering  of  his  aforesaid  debt,  and  is  likely  to  lose  the  same,  together  with 
the  costs,  charges,  and  expenses  of  commencing  and  prosecuting  the  said  ac- 
tion against  the  said  W.  W.  amounting  to  a  large  sum  of  money,  to  wit.  the 
sum  of — /.  of  lawful  money  of  Great  IJritain,  to  wit,  at,  &c.  (yentie^  afore- 
said. 

^iDst  [State  the  debt,  the  issuing  of  the  process,  and  indorsemefU  for  baily  as 

den  of  the  ^'^^^j  451,  and  then  proceed  as  follows :]  And  the  said  precept  being  so  in- 
Fleet,  for  dorsed,  afterwards,  and  before  the  said  return  thereof,  to  wit,  on,  &c.  was  de 
the  escape  ]]yei>ed  to  the  said  6.  and  H.  who  then  and  from  thenceforth,  until  and  at  and 
oner  wi^  Softer  the  return  of  the  said  precept,  were  the  sheriff  of  Middlesex,  to  be  execut- 
had  sor-  ed  in  due  form  of  law  ;  by  virtue  of  which  said  precept  they  the  said  G.  and 
r^^^  H.  then  being  sheriff  of  Middlesex  as  aforesaid,  afterw^s,  and  before  the  re- 
oharget>f  ^^^^  ^^  ^'^  ^^  yrvM^  to  wit,  on  the  day  and  year  last  aforesaid,  and  within  the 
his  bail  bailiwick  of  the  said  sheriff  to  wit,  at,  &c.  [some  place  in  their  bailiwick] 
(')  did  take  and  arrest  the  said  E.  F.  by  his  body,  and  then  and  there  had  and  de- 

tained him  in  his  custody  at  the  suit  of  the  said  plaintiff,  and  thereupon  the 
said  G.  and  H.  so  being  sheriff  of  Middlesex  as  aforesaid,  upon  that  arrest  took 
bail  for  the  appearance  of  the  said  E.  F.  at  the  return  of  the  said  writi,  accord- 
ing to  the  exigency  of  the  said  writ.  And  whereas  afterwards  and  whilst  the 
said  plea  was  pending  in  the  said  court  of  the  Bench,  to  wit,  at  the  return  of 

the  said  writ,  in  the  same Term,  in  the  — w-  year  of  the  reign  of  our 

said  lord  the  king,  before  Sir  W.  B.  knt.  then  ^d  still  being  one  of  the  jus- 
tices (a),  of  the  said  court  of  our  said  lord  the  king,  of  the  Bench,  at  his 
chambers,  situate  in  Sergeants's  Inn,  Chancery-lane,  came  J.  and  R.  in  their 
own  proper  persons,  and  then  and  there,  by  the  names,  of,  &c.  acknowledged 
themselves,  and  each  of  them  did  acknowledge  himself,  &o.  [here  set  out  the 
recognizance,  see  the  form,  ante,  742  A.]  as  by  the  record  of  the  said  recog- 

(z)    See  other  forms,  ante,  421,  428;  8  ante,  80.    What  a  variance  in  stating  a  reoog 

Wentw.  Ind. ;  Morg.  867.     A  bill  may  be  filed  nisanoe  taken  before  a  judge  at  chambers,  m 

against  the  warden  in  vacation,  69  (jeo.  8.  o.  K.  D.  see  4  B.  &  C.  408.    Ante,  472,  n. 
64.     Vidt  2  Marsh.  49,  in  such  case  the  form         (a)  See  4  B.  &  G.  408.    Ante,  472. 
wiU  be  sunUar  to  that  against  the  marshal, 
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nizance  now  remaining  in  the  said  court  of  our  said  lord  the  king  of  the  Bench    «>*  ^ 
aforesaid,  more  fully  appears ;  and  the  said  plaintiflF  further  says,  that  after-  ^^'^*    ^ 

wards,  to  wit,  on,  kc.  in  the  said year  of  the  reign  of  our  said  lord  the 

king,  the  said,  E.  F.  surrendered  himself  to  the  custody  of  the  said  warden  of 
the  prison  of  the  Fleet,  in  discharge  of  his  said  bail  in  the  said  plea,  ot  the 
suit  of  the  said  plaintiff,  as  by  the  record  (ft)  of  the  said  surrender  now  re- 
maining in  the  said  court  of  the  Bench  aforesaid,  more  fully  appears ;  by 
means  whereof  the  said  defendant,  who  then  and  there  was.  and  ever  since 
bath  been,  and  still  is,  warden  of  the  Fleet  of  our  said  lord  the  king,  had  the 
said  E.  F.  in  his  custody  at  the  suit  of  the  said  plaintiff,  for  the  cause  afore- 
said, and  kept  him  in  such  his  custody  for  the  cause  aforesaid,  at  the  suit  of 
the  *8aid  plaintiff,  from  thence  until  the  said  defendant,  not  regarding  the  duty  r  i^^trAa  i 
of  his  said  oflRje  of  warden  of  the  prison  of  the  Fleet,  but  contriving,  and  *■  ^ 

wrongfully  intending  to  hurt,  injure,  and  prejudice,  the  said  plaintiff  in  this 
respect,  and  wholly  to  deprive  and  hinder  the  said  plaintiff  from  his  damages 
against  the  said  E.  F.  after  the'  surrender  of  the  said  E.  F.  to  the  custody  of 
the  said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet  as  aforesaid, 
to  wit,  on,  '&c.  the  said  E.  F.  so  being  a  prisoner  as  aforesaid,  and  the  said  de- 
fendant, so  being  such  warden  as  aforesaid,  and  so  having  the  said  E.  F.  in  his 
custody  for  the  cause  aforesaid,  at,  A'c.  (^venue)  aforesaid,  voluntarily  and 
freely  permitted  and  suffered  the  said  E.  F.  to  go  and  escape  out  of  the  said 
custody  of  the  said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet, 
at  large  and  abroad,  wfieresoever  he  would  and  pleased,  and  without  restraint, 
and  withovt  the  license  or  consent,  and  against  the  will  of  the  said  plaintiff,  the 
said  plaintiff,  not  then  being,  or  at  any  time  before  or  since,  in  the  least  satisfied 
of  the  damages  aforesaid,  or  any  part  thereof;  and  the  said  defendant  so  then  be- 
ing warden  of  the  said  prison  of  the  Fleet  as  aforesaid ;  by  reason  of  which  said 
several  premises,  the  said  plaintiff  is  greatly  injured,  prejudiced,  delayed,  and 
hindered  of  the  due  and  just  means  of  the  recovery  and  obtaining  his  said  dam- 
ages, and  is  very  likely  wholly  to  lose  the  same,  together  with  the  costs,  charges, 
and  expenses  of  commencing  and  prosecuting  the  said  action  against  the  said 

E.  F.  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  * —  of  lawful, 

4c,  to  wit,  at.  &c.  {venue)  aforesaid. — And  whereas  the  said  E.  F.  on,  <&c.  Second 
aforesaid,  at,  &c.  {aeiiue)  was  indebted  to  the  said  plaintiff  in  another  sum  of  ^"'^*»^**' 
£ —  of  like  lawful  money,  by  virtue  of  several  promises  and  undertakings  be-  stantiaJ 
fore  that  time  made  by  the  said  E.  F.  to  the  said  plaintiff.     And  the  said  last-  than  the 
mentioned  sum  of  money  being  wholly  unpaid,  and  the  said  last-mentioned  *'™*®'* 
promise  being  wholly  unperformed,  Ac.  \here  state  the  suitiff  of  the  writy  the 
indorsement,  and  arrest  and  the  sheriffs  taking  bail,  as  in  the  first  cov7it\\ 
and  the  said  plaintiff  further  says,  that  the  said  plaintiff,  for  the  recovery  of 
the  damages  by  him  sustained  on  occasion  of  the  not  performing  of  the  said 
several  promises  and  undertakings  last  aforesaid,  afterwards,  to  wit,  in  the  said 

Term,  in  the  said year  of  the  reign  of  our  said  lord  the  now  kin^, 

in  the  said  court  of  our  said  lord  the  king  of  the  Bench,  impleaded  the  said  E. 

F.  in  a  plea  *of  [trespass  or  the  case  upon  promises]  to  the  said  plaintiff,  his  [  *747  ] 
damage  of  £ —  for  the  non-performance  of  the  said  last-mentioned  promises 

and  undertakings,  and  by  his  said  declaration  duly  filed  and  exhibited  in  the 
said  court,  complained  against  the  said  E.  F.  \ alleging  and  stating  the  said 
debt  and  causes  of  action.^ — And  whereas  and  whilst  the  said  plea  was  pend- 
ing, &c.  [^here  set  out  the  recognizance  of  bail  as  above,']  and  such  further 
proceedings  were  thereupon  had  in  the  said  .couit,  that  afterwards,  to  wit,  in 

(6)  Quart  if  there  be  aiiy  saoh  record. 
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the  same  Term  of m  the  said year  of  the  reign  of  our  said  lord  the 

king,  before  Sir.  W.  D.  6.  knt  and  his  bretheren,  then  justices  of  our  said 
lord  the  king,  of  the  Bench  aforesaid,  by  the  consideration  of  the  same  court, 
the  said  plaintiff  did  recover  against  the  said  E.  F.  <£ —  for  his  damages  by  him 
sustained,  as  well  by  occasion  of  the  not  performing  the  promises  and  undo*- 
takings  last-mentioned,  as  for  his  costs  and  charges ;  whereof  the  said  E.  R  is 
convicted,  as  by  the  record  and  proceedings  thereof,  now  remaining  in  the 
same  court  of  the  Bench  at  Westminster  aforesaid,  more  fully  appears.  And 
afterwards,  to  wit,  on,  &c.  aforesaid,  the  said  E.  F.  surrendered  himself  to  the 
custody  of  the  said  warden  of  the  Fleet,  in  discharge  of  his  bail  in  the  said 
last-mentioned  plea,  at  the  suit  of  the  said  plaintiff;  as  by  the  recoi-d  (r)  of 
the  said  surrender,  now  remaining  in  the  said  court  of  our  said  lord  the  king, 
of  the  Bench  aforesaid,  more  fully  appears;  yet  the  said  defendant,  so  being 
warden  aa  aforesaid,  and  so  having  the  said  E.  F.  in  his  custody,  at  the  suit 
of  the  said  plaintiff,  not  regarding  the  duty  of  his  said  office  of  warden  of  the 
said  prison  of  the  Fleet  as  aforesaid,  but  contriving,  &c.  4c.  [as  in  (he  first 
cou7it]  and  wholly  to  deprive  the  said  plaintiff  of  his  said  last-mentioned  dam- 
ages against  the  said  E.  F.  afterwards,  and  before  the  said  judgment  was  in 
anywise  satisfied,  and  before  the  said  plaintiff  had  charged  the  said  E.  F.  in 
execution  of  his  damages  aforesaid,  to  wit,  on,  &q.  aforesaid,  the  said  E.  F.  so 
being  a  prisoner  as  last  aforesaid,  and  the  said  defendant  so  being  such  warden 
as  aroresaid,  and  having  the  said  E.  F.  in  his  custody  as  last  aforesaid,  for  the 
cause  last  aforesaid,  at,  &c.  {yenue)  aforesaid,  voluntarily,  &c.  [as  in  the  first 
cmint.^ 


FOB  FALSE 
BETUBNS. 

[  *748  ]      *  [  Commencement  as  ante,  596.] — For  that  whereas  the  said  plaintiff  here- 

For  a  false  tofore,  to  wit,  in Term,  in  the year  of  the  reign  of  our  lord  the 

return  of  ^^y^  ting,  in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  [or 
to*writ  of"  if  ^^^  judginent  were  in  C.  P.  say,  *-in  the  court  of  our  said  lord  the  king, 
fUrifaciat  of  the  Bench  at  Westminster,  before  the  Honorable  Sir  Nicholas  Conyngham 
W'  Tindal,  knt.  and  his  companions  then  his  said  majesty's  justices  of  the  Bench, 

at  Westminster,  in  the  county  of  Middlesex,"]   by  the  consideration  and 
judgment  (e)  of  the  same  court,  recovered  against  one  E.  F.  a  certain  debt, 


(c)    Qii«re  if  there  be  any  saoh  record. 

(J)  See  Bac.  Ab.  Sherili;  Com.  Dig.  Be- 
turn,  F.  2.  The  precedents,  8  Wcntw.  465; 
4b6;  and  Id.  Index,  xxxiii.  See  the  form 
ante,  740,  for  falae  return  of  non  est  inventus. 
The  venue  in  thia  action  ia  transitory,  1  Wils. 
886.  As  to  when  the  sheriff  is  liable  to  an 
action  for  a  fiilse  return,  see  Tidd,  9th  edit 
sou,  10C6.  The  sheriff  cannot  go  into  cir- 
cumstantial evidence  to  impeach  the  judgment, 
on  the  ground  of  collateral  ftraud,  2  Stark.  218. 
As  to  whether  the  plaintiff  may  do  so  where 
he  disputes  the  judgment  of  another  creditor 
under  an  execution,  whereof  the  sheriff  had 
the  goods  when  plaintiff's  writ  was  delivered, 
see  5  B.  &  C.  660.  Where  the  sheriff  return- 
ed nulla  bona  after  satis^ng  the  landlord' s 
claim  for  rent,  and  the  kmg's  taxes,  and  the 
plaintiff  assented  to  his  quitting  possession  of 
the  premises,  and  sued  out  a  ca.  %a.  it  was 
held,  that  he  could  not  afterwards  maintain 
an  action  for  a  fiilse  return  to  the  fi,  fa.  how- 


ever unfounded  the  claim  for  rent  might  turn 
out  to  be,  R.  &  M.  C.  N.  P.  300.  The  plain- 
tiff waives  his  right  of  action  for  fklse  return, 
by  accepting  money  unfler  the  return,  1  C  & 
P.  164.  In  an  action,  for  a  false  return  of 
non  est  invenitu^  where  it  was  proved  the 
sheriff's  officer  had  frequently  an  opportunity 
of  arresting  the  defendant,  who  afterwaids 
absconded,  it  was  holden,  the  jury  did  right 
in  assessing  damages  to  the  amount  of  the 
whole  debt,  2  Ld.  Raym.  1411;  1  Stra.C^,S. 
C;  Tidd,  9th  edit  886.  An  action  does  not 
lie  against  a  sheriff  who  has  not  been  rvkd  to 
return  the  writ,  for  neglecting  to  ha^e  the 
money  in  court  according  to  the  exigency  of  a 
fl,  fa.  1  Stark.  888.  When  money  had  and 
received  does  not  lie  against  the  Bheriff,  see  16 
East,  2&4;  1  B.  &  B.  880.  Whore  sheriff  may 
dispute  his  return  made  in  plaintiff's  Ikvor, 
see  6  M.  &  &  42. 

(«)    The    judgment    must   be   aoottrmti^ 
described.    As  to  what  a  Tariance*  see  the 
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[or  if  the  jtidgment  were  in  assumpsit^  state  it  as  ante^  420]  of  <£ — ,  and  «>» 
also  —  costs,  which  in  and  by  the  same  court  were  adjudged  to  the  same  '^^j^g, 
pkintilf,  and  with  his  assent  for  his  damages,  which  he  had  sustained  su9  well 
bj  occasion  of  the  detaining  of  the  said  deb1;,  as  for  his  costs  and  charges  bj 
him  about  his  suit  in  that  behalf  expended,  whereof  the  said  £.  E.  was  con- 
Ticted,  as  by  the  record  and  proceedings  thereof  still  remaining  in  the  same 
oourt  of  our  said  lord  the  king,  before  the  king  himself,  [or  if  in  C  P.  say 
'*ofthe  Bench  aforesaid,  (/),")  at  Westminster  aforesaid,  will  more  fully 
^)pear.  And  the  said  plaintiff  further  saith,  that  the  said  judgment  being  in 
full  force,  and  the  said  debt  and  damages  [or  if  in  assumpsit ,  *'  damages,"] 

remaining  unpaid  and  unsatisfied,  the  said  plaintiff,  on,  <fec.  (y)  in  the 

year  of  the  reign  of  our  said  lord  the  king,  tor  the  obtaining  of  satisfaction 
thereof  sued  and  prosecuted  out  of  the  said  court  of  our  said  loixl  the  king,  be- 
fore the  king  himself,  [or  t/t/i  C.  P.  "  of  the  Bench  aforesaid,'']  at  Westmin- 
ster aforesaid,  a  certain  writ  of  our  said  lord  the  king,  called  2k  fieri  facias^ 

directed  to  the  sheriflF  of ,  by  which  said  writ  our  said  lord  the  king  com- 

maoded  the  s;ud  sheriff  {h)  that  of  the  goods  and  chattels  of  the  said  £.  E.  in 
his  the  said  sheriff's  bailiwick,  he  should  cause  to  be  levied  the  debt  and  dam- 
ages [or  if  in  assumpsit^  ^'damages,"]  aforesaid,  and  that  he  should  have 
that  money  before  our  said  lord  the  king  [or  if  in   C  P.  *' justicea  of  the 

Bench,"  |   at  Westminster  aforesaid,  on ,  to  render  to  the  said  plaintiff 

for  his  debt  and  damages  [or  if  in  assumpsit ^  "  damages,"]  aforesaid  ;  and 
that  the  said  sheriff  should  have  there  then  that  writ.  Which  said  writ  after- 
wards, and  before  the  delivery  thereof  to  the  said  sheriff,  as  hereinafter  men- 
tioned, to  wit,  on  the  said,  &c.  at,  <&c.  {^venue\  aforesaid,  was  duly  indorsed, 
with  the  direction  for  the  said  sheriff,  to  levy  jL — ,  besides  sheriff's  poundage, 
officers'  fees,  and  all  other  incidental  expenses  {%) ;  and  which  said  writ  so  indors- 
.ed,  afterwards  and  before  the  said  return  thereof,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  <&c.  ( venue\  was  delivered  to  the  said  defendant,  who  then  and 
from  thence,  until,  and  at  and  after  the  return  of  the  said  writ  (Ar),  was  sheriff  of 

the  said  county  of ,  to  be  executed  (/)  in  due  *f6rm  of  law.  *     By  virtue  [  *749  ] 

of  which  said  writ,  the  said  defendant  so  being  sheriff  of  the  said  county  of  The  icry 
-^—  as  aforesaid,  aft;erwards,  and  before  the  said  return  of  the  said  writ,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (yenite^  aforesaid,  and  witiiin 
his  bailiwick,  as  such  sheriff  as  aforesaid,  seized  and  took  in  execution  divers 
goods  and  chattels  of  the  said  E.  F.  (m)  of  great  value,  to  wit,  of  the  value 
of  the  monies  so  indorsed  on  the  said  writ,  and  directed  to  be  levied  as  afore- 
said, and  then  and  there  levied  the  same  thereout.  Yet  the  said  defendant  so  ^^  ^ 
being  such  sheriff  of  the  said   county  of as  aforesaid,  not  regarding  his 


Mfees,  ante,  417,  d.  (Ae).  The  cue  in  5  B.  & 
C.  889;  8  D.  &  R.  98,  S.  C.  there  noticed, 
was  en  action  for  a  fiilse  return.  See  also 
U  EmI,  516;  9  East,  298;  2  Campb.  625;  4 
Ttnnt  18. 

(/)  There  is  no  occasion  to  refer  to  the 
record  of  the  judement  by  a  provA  paiet  per 
neordmn,   8  B.  It  C.  2;  4  D.   &  R.    621 

aa 

iff)  The  teste  of  the  writ. 

{k)  Examine  the  statement  with  the  writ 
of  )|.  /a.  Por  the  di&rent  descriptions  of 
writs,  see  Tidd's  Prao.  Forms,  Index,  tit 
Fieri  JPaeiae, 

Vol.  n.  75 


(t)  What  a  yarianoe,  2  Bing.  255;  9 
Moore,  425,  S.  C;  5  Esp.  Bep.  133;  Rj.  & 
Moo.  C.  N.  P.  291.  Examine  with  the  in* 
dorsement  on  the  writ 

(At)  This  would  be  no  yarianoe,  though  d^ 
fendant*8  shrievalty  expired  before  the  return 
of  the  writ,  3  B.  &  R  488. 

{I)  See  the  effect  aqd  proof  of  this  areiw 
ment,  2  Bing.  479;  10  Moora  210,  S.  C 

(m)  If  theyi.  /a.  were  against  two,  and  it 
be  alleged  that  the  goods  of  both  were  taken, 
it  will  suffice  to  prove  that  the  goods  of  one 
were  taken,  4  M.  &  S.  849. 


749  DECLARATIONS  IN   OASB. 

FoK  TALss  ixkty  as  such  sheriff,  but  contriving,  and  wrongfully  and  unjustlj  intending  to 
RCTDRKs.  JQj^2.^^  prejudice,  and  aggrieve  the  said  plaintiff  in  that  behalf,  and  to  deprive 
him  of  the  said  monies  so  indorsed  on  the  said  writ,  and  directed  to  be  levied 
as  aforesaid,  and  of  the  means  of  obtaining  the  same,  had  not  the  said  monies 
so  levied  as  aforesaid,  or  any  part  thereof,  before  our  said  lord  the  King,  [or 
if  in  C.  P.  ^^  before  the  justices  of  the  Bench," J  at  Westminster  aforesaid,  at 
the  return  of  the  said  writ,  according  to  the  exigency  thereof,  and  of  the  aud 
indorsement  so  made  therecm  as  aforesaid,  but  therein  wholly  failed  and  made 
de&ult,  nor  hath  he  paid  the  said  sum  of  £ — ,  or  any  part  thereof  to  the  said 
plaintiff;  and  at  the  return  of  the  said  writ,  to  wit.  on,  &c.  (^the  retttrn  duy) 
aforesaid,  the  said  defendant  falsely  and  deceitfully  returned  to  the  said  court  of 
our  said  lord  the  king,  upon  the  said  writ,  that  (n^  the  said  £.  F.  had  notanj 
goods  or  chattels  in  his  bailiwick,  whereof  he  could  cause  to  be  levied  the  debt 
and  damages  [or  if  in  assumpsit^  ^'  damages,"]  aforesaid,  or  any  pai*t  there- 
of, as  by  the  said  writ  and  the  return  thereof  remaining  of  the  record  in  tLe 
said  court  of  our  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at 
Westminster  aforesaid,  more  fully  appears  (o).  By  means  of  which  said 
premises  the  said  plaintiff  hath  been  and  is  greatly  injured  and  deprived  of  the 
means  of  obtaining  the  said  monies  so  indorsed  on  the  said  writ,  and  directed 
to  be  levied  ^  aforesaid,  and  which  are  still  wholly  unpaid  as  aforesaid,  and 
is  likely  to  lose  the  same,  to  wit,  at,  &c.  {venue)  aforesaid. 

[  *750  ]  *[  TAc  same  as  the  first  cou7it,  ante^  748,  to  the  asterisk^  observuig  the 
ijecond  notes^  and  then  proceed  as  foBows :] — And  although  there,  were  then,  and 
count,  for  afterwards,  and  before  the  return  of  the  said  last-mentioned  writ,  divers 
ing,  an^l  goods  and  chattels  of  the  said  £.  F.  within  the  bailiwick  of  the  said  defend- 
false  iX'  ant,  as  such  sheriff  as  aforesaid,  whereof  the  said  defendant  could  and  might, 
^"7/  ^/  ^^^  ought  to  have  levied  the  monies  so  indorsed  on  the  said  last-mentioned 
^^/^  "  writ,  and  directed  to  be  levied  as  last  aforesaid,  to  wit,  at,  &c.  (venue) 
aforesaid,  whereof  the  said  defendant  so  being  sheriff  as  aforesaid,  during 
all  the  time  aforesaid,  there  had  notice.     Yet  the  said  defendant  so  being 

sheriff  of  the  said  county  of as  aforesaid,  not  regarding  the  duty  of  his 

office  as  such  sheriff,  but  contriving,  and  wrongfully  and  unjustly  intending 
to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  this  beliali^  and  io  de* 
prive  him  of  the  monies  so  indorsed  on  the  said  last-mentioned  writ,  and  di- 
rected to  be  levied  as  la;3t  aforesaid,  and  of  the  means  of  obtaining  the  same, 
did  not  nor  would,  at  any  time  before  the  return  of  the  said  last-mentioned 
writ,  levy  the  money  last  aforesaid,  or  any  part  thereof,  but  wholly  neglected 
and  refused  so  to  do.  and  therein  failo'i  and  made  default,  and  at  the  return 
of  the  said  last-mentioned  writ,  to  wit,  on.  &c.  aforesaid,  falsely  and  deceit- 
fully returned  to  the  said  court  of  our  said  lord  the  king,  that  the  said  £.  F. 
had  not  any  goods  or  chattels  in  his  bailiwick,  whereof  he  could  cause  to  be 
levied  the  debt  and  damages  \or  if  in  assumpsit ,  "  damages,*']  last  afore- 
"  said,  or  any  part  thereof,  as  by  the  said  last-mentioned  writ,  and  the  return 
thereof  remaining.  &c. — [Proceed  as  in  the  first  count  to  the  end.  If  the 
sheriff  seized  and  improperly  sold  the  yoods,  a  coufit  should  be  added^  as 
in  9  East,  298.J 

(n)  Examine  vith  the  return.  (p)   See  tlrt  use  of  this  ooimt,  ante.  740 

\,o)  As  to  thie  reference,  tee  Fortesc  879.         note. 
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[Oomniencemeni  as  ante^  696.] — For  that  whereas  the  said  plaintiff,  »<»  ''^■ 
beretofore,  to  wit,  on,  &c.  in  a  certain  close  *and  premises  sitoate  in  the  ^ptEvuT^ 

coantj  of ,  took  and  distrained  divers  goods  and  chattels,  [or  large     bond. 

quantities  of  potatoes,  (^according  to  the  fact)  then  planted  and  growing]  in  For  noi 
the  said  close  and  premises,  of  frreat  value,  to  wit,  of  the  value  A)f  & —  of  ^^8  *^ 
lawful  money  of  Great  Britain,  as  a  distress  for  certain  arrears  of  rent  to  bond,  ac 

vit,  for  the  sum  of of  like  lawful  money,  then  due  and  owing  from  cording  u> 

one  £.  F.  to  the  said  plaintiff  for  the  rent  of  the  said  premises,  with  the  ap-  ^^  \ 
partenanoes,  by  virtue  of  a  certain  demise  thereof  theretofore  made,  render-  19.  g.  28. 
ing  rent  for  the  same. — And  the  said  plaintiff  then  and  there  detained  the  (9). 
s^  goods  and  chattels,  {or  potatoes,]  so  taken  and  distrained  for  the  cause  [  ^751  ] 
aforesaid,  according  to  the  laws  and  customs  of  this  realm,  until  the  said 

defendant,  then  being  sheriff  of  the  said  county  of ,  afterwards,  to  wit, 

OD  the  day  and  year  aforesaid,  and  within   his  bailiwick,  as  such  sheriff, 

(that  is  to  say)  at,  &c.  {venue)  on  the  complaint  of  the  said  E.  F.  made 

to  the  said  defendant,  so  then  being  such  sheriff  as  aforesaid,  against  the 

Baid  plaintiff  in  that  behalf,  and  under  color  of  his  offioe,  of  such  sheriff  as 

aforesaid,  caused  the  said  goods  and  chattels  \or  potatoes]  to  be  replevied 

and  delivered  to  the  said  E.  F.  and  then  and  there  made  deliverance  of  the 

flaid distress  to  the  said  E.  F. — And  the  said  plaintiff  in  fact  further  saith,  Theplaini 

that  at  the  then  next  county  court  Cr)  of  the  said  sheriff,  to  wit,  at  the  ^^^^ 

ooanty  court  of  the  said  sheriff,  holden  at,  &c.  in  and  for  the  said  county 

of on,    &c.   before  the  then  suitors  of  the  said  court,  to  wit, 


(^),  the  said  E.  F.  did  appear,  and  then  and  there  in  the  same 


and  — 

court,  without  the  writ  of  our  said  lord'  the  king,  levied  his  plaint  against 

the  said  plaintiff  for  the  taking  and  unjustly  detaining  of  the  said  goods  and 

chattels,  [or  potatoes]  and  afterwards,  to  ^^wit,  on  the  day  and   year  last  [  "^^752  ] 

aforesaid,  at,  &c.  {venue)  aforesaid,  the  said  plaintiff  did  duly  appear  in  aiid 

hefore  the  said  court,  to  answer  the  said  E.  F.  in  the  plea  of  his  said  plaint :  J^i^gmcnt 

and  such  proceedings  were  thereupon  had  in  the  said  plea(/),  that  after- ^||^jq 

wards,  to  wit,  at  the  next  county  court  of  the  said  defendant,  as  such  sheriff  replevin. 

as  aforesaid,   holden  at,  &c.  aforesaid,  in  and  for  the  said  county  of 

on,  &c.  aforesaid,  before  the  said  then  suitors  of  the  said  court,  the  said  E.  F. 
did  not  duly  prosecute  his  suit,  and  it  was  then  and  there  duly  considered, 
in  and  by  the  said  last-mentioned  court  (m),  that  the  said  E.  F.  should  take 
nothing  by  his  said  plaint,  but  that  he  and  his  said  pledges  to  prosecute 


<f)  See  the  forms.  Mod  Ent  216;  2  Hen. 
BfaL  86,  547;  LiL  Ent  87.  As  to  what  re- 
pterin  bond  ought  to  be  taken,  sec  Harr. 
Laodlord  &  Ten.  786.  An  action  is  sustaina- 
ble against  the  sheriff,  either  for  not  taking  a 
Rplevin  bond,  (Oo.  Car.  445;  Sir  W.  Jones, 
878;  1  aiund.  195  b.;  2  T.  R.  617;)  or  for 
teldng  insutticient  pledges,  1  Saond.  195  b; 
2Hen.  BU  80,  547;  4  T.  E.  488:  28eI.Prao. 
2  edit.  1 75,  6,  7.  The  action  must  be  brought 
in  the  name  or  the  avowant,  or  in  case  there 
be  no  avowant,  of  the  person  making  ooa- 
onnoo  iu  the  replevin  suit,  1  B.  &  P.  378. 
The  forms,  atite,  456  to  463,  and  the  notes 
thereto,  will  assist  in  framing  declarations  of 
tUs  nature.  What  not  a  variance,  see  8  M. 
ft  &  16J.  The  courts  will  not  grant  an  at- 
tachment against  the  sheriff  for  neglecting  to 
take  a  replevin  bond,  as  the  party  injured 
might  have  his  action,  2  T.  R.  617.    If  the 


sheriff  has  lost  the  bond,  he  may,  it  seems,  be 
sued  for  the  negligence,  and  if  there  be  reason 
to  apprehend  a  bond  was  taken,  it  may  be  pru- 
dent to  insert  a  count  to  meet  such  negligence, 
5  B.  &  C.  284. 

(r)  If  the  plaint  in  replevin  were  removed 
into  K.  B.  or  C.  P.  by  re.  fa.  lo.  and  there 
was  a  declaration  and  avowry  and  judgment 
in  the  court  above,  observe  the'  form,  ante, 
459  to  4G8.  It  is  not  necessary,  where  pledges 
have  been  taken,  to  state  any  proceedings 
against  them. 

(«)  A  misdescription  of  the  suitors  under  % 
^  idelicit  is  not  a  fatal  variance,  8  D.  &  R.  226; 
2  B.  &  C.  2,  S.  C. 

it)  As  to  this  ialiUr  proctuum^  see  1 
Saund.  02,  note  2;  C.irth.  53. 

(tt)  If  the  proceedings  were  removed  in- 
to K.  B.  or  C.  P.  see  the  form,  ante,  456« 

&0. 
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NOT  TAX-  should  be  in  mercy,  &e.  and  that  the  said  plaintiff  should  hare  a  return  of 
Vlevin     ^^^  ^^^  goods  and  chattels  [or  potatoes]  ;  as  bj  the  remembrance  and  pro- 
BOND,     ceedings  th^eof  still  remaining  in  the  said  court,  more  fully  and  at  large 
Kcferenoe    appears. — And  although   it  was  the  duty  of  the  said  defendant,   as   such 
to  pro-       sheriff  as  aforesaid,  before  his  making  deliverance  of  the  said  disti'ess  to  the 
i>cfeii(^      said  E.  F.  as  aforesaid,  in  pursuance  of  the  Statute  in  such  case  made  and 
nut's  neg-   provided,  to  take  from  the  said  E.  F.  and  two  {w)  responsible  persons  as 
J^^  ^        sureties,  a  bond  in  double  the  value  of  the  said  goods  and  chattels  [or  pote- 
yxuhonfL"  t<>6s]  SO  distrained  as  aforesaid,  conditioned  for  the  prosecuting  the  suit  of  re- 
plevin of  the  said  E.  F.  for  the  taking  of  the  said  goods  and  chattels  [or  po- 
tatoes] with  effect,  and  without  delay,  and  for  duly  returning  the  goods  and 
chattels  [or  potatoes]  so  distrained,  in  case  a  return   should  be  awarded ; 
nevertheless  the  said  defendant,  so  being  such  sheriff  as  aforesaid,  not  regard- 
ing his  duty  in  that  behalf,  but  contriving,  and  wrongfully  and  unjustly  in- 
tending to  injure  the  said  plaintiff,  and  to  deprive  him  of  the  benefit  of  his 
said  distress,  and  of  the  means  of  obtaining  satisfaction  for  the  said  arrears  of 
rent  so  due  and  owing  as  aforesaid,  did  not  nor  would,  before  his  making  de- 
liverance of  the  said  distress  to  the  said  E.  F.  as  aforesaid,  take  from  the  said 
E.  F.  and  two  responsible  persons  as  sureties  as  aforesaid,  such  a  IxHid  as 
aforesaid,  conditioned  as  aforesaid,  but  wrongfully  and  injuriously  wholly 
[  *758  ]  omitted  and  neglected  so  to  do,  *to  *wit,  at,  &c.  (vefiue)  aforesaid.     And  the 
said  plaintiff  in  fact  saith,  that  he  hath  not  as  yet  obtained  a  return  of  the  said 
goods  and  chattels  [or  potatoes]  so  distrained  as  aforesaid,  or  any  or  either  of 
them,  or  any  part  thereof,  and  the  said  arrears  of  rent  have  not,  nor  hath  any 

Eart  thereof  as  yet  been  paid  to  the  said  plaintiff,  nor  hath  the  said  E.  F. 
itherto  answered  to  the  said  plaintiff  for  the  value  of  the  said  goods  and  chat- 
tels so  distrained  as  aforesaid,  or  any  or  either  of  them,  or  any  part  thereof, 
and  by  reason  of  the  premises  the  said  plaintiff  hath  been  and  is  wholly  de- 
prived of  the  said  goods  and  chattels  [or  potatoes]  so  distrained  as  aforesaid, 
and  of  the  benefit  of  the  said  distress,  and  of  the  means  of  satisfying  the  said 
arrears  of  rent,  and  his  costs  and  charges  by  him  expended  in  and  about  the 
endeavoring  to  obtain  satisfaction  thereof  and  a  return  of  the  said  goods  and 
Seoond  chattels  [or  potatoes,]  to  wit,  at,  &c.  (venue)  aforesaid.  And .  whereas  also 
count  heretofore  to  wit,  on  the  day  and  year  first  aforesaid,  at,  4c.  ( venue}  afore- 
said, the  said  plaintiff  took  and  distrained  certain  other  goods  and  chattels  of 
great  value,  to  wit,  of  the  value  of  £ —  for  a  certain  sum  or  money,  to  wii, 
the  sum  of  £ —  then  due  and  owing  to  the  said  plaintiff  for  rent,  and  the  said 
last-mentioned  goods  and  chattels  being  so  distrained  as  aforesaid,  the  said  de- 
fendant then  being  sheriff  of ,  afterwards,  to  wit,  on  the  day  and  year 

last  aforesaid,  at,  &c.  {venue)  aforesaid,  at  the  prayer  of  the  said  E.  F.  re- 
plevied and  made  deliverance  of  the  said  last-mentioned  goods  and  chattels  to 
the  said  E.  F.  And  afterwards,  to  wit,  at  the  county  court  of  the  said  defen* 
dant.  as  such  sheriff  as  aforesaid,  duly  holden  at,  &c.  aforesaid,  on,  &c.  afore- 
said, before  certain  then  suitors  of  the  same  court,  the  said  E.  F.  did  not  dulj 
appear  at  the  same  court,  and  then  and  there  prosecuted  with  efiecr  his  siUt 
by  him  before  then  commenced  in  the  same  eounty  court  against  the  said  plaiib- 
tiff  for  the  taking  of  the  -said  goods  and  chattels  as  last  aforesaid :  and  it 
was  thereupon  then  and  there  duly  considered  in  and  by  the  same  court, 
that  the  said  plaintiff  should  have  a  return  of  the  said  last-nnentioned  goods 

(to)  A  bond  with  one  surety  soems  saflbient  to  enable  the  Bheriff  to  sue  tliereoB,  2  Manh 
862;  7  Taunt  28,  827;  1  Moore,  S8,  &  C. 
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and  chattels ;  as  by  the  remembrance  and  proceedings  thereof  still  remaining  not  tak- 
in  the  said  court  more  fully  appears.     And  the  said  plaintiff  further  saith,  that  ^^^^J^  **" 

the  said  defendant  so  being  sheriff  of  the  county  of at  the  time  of  the  caus-      boito. 

ing  of  the  said  last-mentioned  goods  and  chattels  to  be  replevied  and  delivered 
to  the  said  £.  F.  as  aforessiid,  not  regarding  his  duty  as  such  sheriff,  nor  the 
Statute  in  that  *case  made  and  provided,  but  contriving,  and  wrongfully  and  [  *754  ] 
unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  that 
behalf,  and  to  deprive  him  of  the  benefit  of  the  said  last-mentioned  distress, 
did  not  nor  would,  before  the  replevying  and  delivery  of  the  said  last-mention- 
ed goods  and  chattels  so  distrained  as  last  aforesaid,  to  the  said  E.  F.  take, 
in  Ae  name  of  the  aiid  defendant,  so  being  sheriff  as  aforesaid,  of  the  said  £. 
F.  and  two  responsible  persons,  a  bond  in  double  the  value  of  the  said  last-men- 
tioned goods  and  chattels  so  distrained  as  last  aforesaid,  such  value  being  as- 
certain^ by  the  oath  of  one  or  more  credible  witness  or  witnesses  not  interest- 
ed in  the  said  last-mentioned  goods  and  chattels,  or  distress,  and  condition  for 
die  prosecuting  the  suit  of  replevin  of  the  said  E.  F.  with  effect  and  without 
delay,  and  for  duly  returning  the  said  la8t-mentione<l  goods  and  chattels,  in 
case  a  return  thereof  should  be  awarded  before  the  deliverance  of  the  said  last- 
mentioned  distress  was  so  caused  to  be  made  to  the  said  E.  F.  as  last  aforesaid, 
as  the  said  defendant,  according  to  the  form  of  the  Statute  ought  to  have 

done;  but  the  said  defendant,  so  being  sheriff  of  the  county  of aforesaid, 

then  and  there  wholly  neglected  so  to  do,  nor  hath  the  said  last-mentioned  ar- 
rears of  rent,  or  any  part  thereof  been  paid  or  satisfied  to  the  sjiid  plaintiff, 
nor  hath  the  said  E.  F.  hitherto  answered  to  the  said  plaintiff  for  the  value  of 
the  last-mentioned  goods  and  chattels  so  distrained  as  last  aforesaid,  or  any  or 
cither  of  them,  or  any  part  thereof  By  means,  &c. — [  Conclude  as  m  the 
first  coutii.] 


[Proceed  as  in  the  form,  ante^  760,  to  the  aste^^isk,  752  and  then  asfolr  For  tak- 
ims ;] — And  on  th  econtrary  thereof  the  said  defendant  wrongfully  and  unjust-  »ng  insuf 
ly,  before  the  replevying  and  delivery  of  the  said  [cattle.  1  goods,  and  chattels  as  pj^Jj^ 
fldbreaaid,  to  wit,  on,  &c.  at.  &c.  {venve)  aforesaid,  did  take,  in  the  name  of  m  leplo  - 
the  said  defendant,  as  such  sheriff  as  aforesaid,  of  the  said  E.  F.  and  other  in  (x). 
persons,  to  wit,  G.  H.  and  I.  K.  (y)  a  certain  bond,  conditioned  (^r)  for  the 
prosecuting  the  said  suit  of  the  said  E.  F.  with  effect,  and  for  duly  returning 
the  ssud  [cattle,]  goodi,  and  chattels,  so  distrained  as  aforesaid,  in  case  a  return 
thereof  should  be  adjudged,  as  a  bond  taken  in  pursuance  of  the  said  Statute; 
nevertheless  the  said  plaintiff  in  fact  saith,  that  the  said  G.  H.  and  I.  K.  so 
taken  as  sureties  as  aforesaid,  at  the  time  of  their  becoming  pledges  and  sure- 
ties in  that  behalf  as  aforesaid,  were  not  good,  able,  sufficient,  or  responsi* 


(x)  See  otiier  forms,  1  Mall.  215;  Mod.  Eai. 
216;  Ul.  £nt  87;  4  T.  R.  483;  Gilb.  Rep.  24;  8 
Bing  50;  a  *«  the  note,  ante,75.0,  n.  by  and  2  Hen 
Bb.  8ft,  547.  If  the  sureties  were  appavciit- 
Yf  responsible  at  the  time  they  were  taken,  the 
sheriff  is  not  liable,  5  Taunt.  225;  1  Marsh. 
27;  8  Moore,  27.  What  is  evidence  of  insuf- 
ieiency,  83c  8  Stark.  168.  As  to  this  action, 
Ore.  Car.  11,  46;  Sir  W.  Jones,  878;  2  T.  R. 
617;  1  Siond.  196;  2  Sel.  Prac.  175,  6,  7. 
Some  forms  state  the  issuing  of  a  writ 
ntorao  kabendo,  bat  this  is  onneoessarj.  As  to 


the  damages,  see  1  Chit  Col.  Stat.  675,  note. 
8  Binff.  56;  5  B.  &  C.  200;  4  T.  R.  433.  2 
Hen.  Bla.  547.  The  sureties  in  the  bond  may 
be  witnesMs  to  prove  whether  they  were  suffi- 
cient or  not,  1  Saond.  195.    5  Taunt  225. 

(y)  It  is  not  necessary  to  prove  the  exeou* 
tion  by  the  sureties,  Ry.  &  Moo.  C.  N.  P.  264; 
and  see  S  Stark.  0.  N.  P.  168;  BosooeonEvid. 
418. 

(«)  Examine  with  the  bond  and  condition^ 
and  let  thia  oocreqpend 
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pc»  TAK-  ble  sureties  for  prosecuting  the  said  suit  with  effect,  or  for  duly  returning  the 
iiciENT*^'  ^^^  [cattle,]  goods,  and  chattels  so  distrained  as  aforesaid,  in  case  a  return 
PLEDGES,  thereof  should  be  adjudged ;  but  the  said  G.  H.  and  I.  K.  at  the  time  of  tLeir 
becoming  such  sureties  as  aforesaid,  were,  and  each  of  them  was,  and  ever 
since  hath  been,  and  still  are,  wholly  insufficient  for  that  purpose,  nor  have 
the  said  [cattle,]  goods,  and  chattels,  or  any  or  cither  of  them,  or  any  part 
thereof,  as  yet  been  returned,  to  the  said  plaintiff,  nor  have  the  said  arrears  of 
rent,  or  any  part  thereof,  been  as  yet  paid  or  satisfied  to  the  said  plaintiff,  nor 
hath  the  said  judgment  been  yet  in  any  way  satisfied,  nor  hath  the  said  £.  F. 
hitherto  answered  to  the  said  plaintiff  for  the  value  of  the  said  [cattle,]  goods, 
and  chattels  so  distrained  as  aforesaid,  or  any  or  either  of  them,  or  any  part 
thereof  By  means  of  which  said  premises  the  said  plaintiff  hath  been  and  is 
wholly  deprived  of  the  said  [cattle,]  goods,  and  chattels,  and  of  the  benefit  of 
the  said  distress,  and  of  the  means  of  satisfying  the  said  arrears  of  rent,  and 
the  said  costs  and  charges  by. him  in  and  a^>out  bis  suit  in  that'behalf  expend- 
ed, and  in  and  about  the  endeavoring  to  obtain  a  return  of  the  said  [cattle,] 
goods,  and  chattels,  to  wit,  at,  &c.  {venue)  aforesaid. — [A  count  may  be  add- 
ed for  7iot  taking  sureties  generally,^ 

f  *755  ]  *[As  in  the  count  Jor  an  escape,  ante,  737,  to  the  end  of  the  statement 
Against  f^j-  ij^Q  arrest y  and  then  proceed  as  follows  :] — And  the  said  plaintiff  in 
for  not  as-  f**^^  further  saith,  that  the  said  E.  F.  being  so  arrested  and  in  the  custody  of 
signing  a  the  said  defendant,  so  being  such  sheriff  as  aforesaid,  under  and  by  virtue  of 
^*1  ^x^^l  ^^^  said  writ,  for  the  cause  aforesaid,  the  said  defendant,  as  such  sheriff,  af- 
0. 16.  s  20*  terwards,  and  before  the  return  of  the  said  writ,  [or  '*  precept," )  to  wit,  on 
(a).  the  day  and  year  last  aforesaid,  at,  <tc.  {venue)  aforesaid,  took  bail  for  the 

appearance  of  the  said  E.  F.  in  the  said  court  of  our  said  lord  the  king,  be- 
fore the  kinff  himself,  at  the  return  of  the  said  writ  [or  •*  precept,"]  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  provided,  and  on  that 
occasion  the  said  defendant  so  being  such  sheriff  as  aforesaid,  then  and  theie, 
to  wit,  on  tho  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  took  of 
the  said  E.  F.  and  two  other  persons,  as  his  sureties  or  bail,  according  to 
the  form  of  the  said  Statute,  a  certain  writing  obligatory,  commonly  culled  a 
bail  bond,  in  the  penal  sum  of  £ —  lawful  money  of  Great  Britain,  condition- 
ed for  the  appearance  of  the  said  E.  F.  at  the  time  and  place  aforesaid,  to 
answer  to  the  said  plaintiff  in  the  plea  and  bill  aforesaid ;  and  the  said  plain- 
tiff in  fiict  further  saith,  Ac.  [state  the  non-appearance  of  the  party  arrest- 
ed,  and  the  consequent  forfeiture  of  the  bail  bond  v  b)  as  ante,  449,  and 
then  proceed  as  follows  :\ — And  although  the  said  plaintiff,  [by  11.  G.  bis 
lawful  attorney  in  that  behalf,]  did  {(,)  afterwards,  and  whilst  the  said  de- 
fendant was  such  sheriff  as  aforesaid,  to  wit,  on,  &c.  {day  of  request,  to  as- 
sign^  or  about  it)  at,  &c.  {venue)  aforesaid,  request  the  said  defendant  to 


(a)  Though  an  action  cannot  be  supported 
against  the  sheriff  for  not  taking  a  bail  bond, 
or  for  taking  insufficient  sureties  by  the  plain- 
tiff in  the  suit,  (see  Tidd's  Prac.  9th  edit.  228, 
and,  2  Saund.  61.  (/),  yet  if  a  bond  be 
taken,  the  sheriff  is,  by  the  4  Anne,  c.  16.  s. 
20,  bound,  on  the  request  of  the  plaintiff  or 
his  attorney,  to  oss'gn  such  bond  as  therein 
mentioned,  and  if  he  rcftise  to  do  so,  he  is 
liable  to  an  action  on  the  case,  7  T.  R.  122;  2 
Saund.  61  a;  and  if  there  be  any  doubt  whether 
the  sheriff  bos  taken  a  ball  bond,  it  is  advisa- 


ble to  demand  on  assignment,  and  to  add  this 
count  to  those  for  an  escape,  and  not  tdkiit| 
the  defendant,  as  ante,  737,  740;  see  5 
Taunt  .825. 

ib)  This  statement  does  not  appear  tobe 
absolutely  necessary,  as  the  bond  may  be  as- 
signed before  it  is  forfeited,  Tidd*s  Pmc  Otb 
ed.  l98;  and  see  the  words  of  the  statute  4 
Anne,  c.  16.  s.  20. 

(c)  8ce  the  words  of  the  statute  4  Anne,  c 
46,  8.  20. 


Aflsiairura 
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aasign  the  said  writing  obligatory  to  the  said  plaintiff,  ♦in  the  said  action,  ^^*  j^ 
according  to  the  form  of  the  Statute  in  such  case  made  and  provided ;  and 
although  the  said  plaintiff  was  then  and  there  ready  and  willing,  and  then  and 
there  offered  to  pay  to  the  said  defendant  the  cost  payable  to  the  said  defend- 
ant in  that  behalf,  according  to  the  form  of  the  said  last-mentioned  Statute ; 
et  the  said  defendant,  so  being  such  sheriff  as  aforesaid,  not  regarding  the 
utj  of  his  said  office  as  such  sheriff,  nor  the  Statute  in  such  case  made  and 
provided,  but  contriving,  and  wrongfully  and  unjustly  intending  to  injure  the 
said  plaintiff  in  this  behalf,  and  to  hinder  and  prevent  him  from  bringing  any 
action  or  actio/is  on  the  said  writing  obligatory,  and  to  deprive  him  of  the 
means  of  recovering  the  damages  [if  in  debt,  say  *'debt  and  damages,"] 
aforesaid,  did  not  nor  would,  at  the  said  time  when  he  was  so  requested  as 
aforesaid,  assign  the  said  writing  obligatory  to  the  said  plaintiff  (a?),  but  on 
the  contrary  thereof  then  and  there  wholly  neglected  and  refused,  and  hath 
from  thence  hitherto  wholly  neglected  and  refused  so  to  do,  and  by  means  of 
the  premises  last  a'brcsaid,  the  said  plaintiff  hath  been  and  is  hindered  and 
prevented  from  bringing  any  action  or  actions  on  the  said  writing  obligatory, 
and  hata  been  and  is  deprived  of  the  means  of  recovering  the  said  damages 
[or  if  in  debt  say  ^'  debt  and  damages,"]  and  is  likely  to  lose  the  same,  to 
wit,  at,  &c.  {venue)  aforesaid. — [If  it  he  doubtful  whether  a  bail  bond  was 
taken,  add  a  count  for  an  escape,  as  ante,  737 ;  see  7  T.  R.  109.] 


For  that  whereas  the  said  plaintiff,  before  the  committing  of  the  grievances    *"ob  not 

by  the  aaid  defendant,  as  hereinafter  mentioned,  to  wit,  in Term,  in  „?"^IIf'** 

the year  of  the  reign  of  our  lord  the  now  king,  in  the  court  of  our  said  A^rjiinst  a 

lord  the  king,  before  the  king  himself,  [or  if  in  C.  P,  **  before  his  majesty's  wftness 
justices,"]  at  Westminster,  impleaded  one  E.  F.  in  a  certain  plea  of  [tres-  ^^^  hod 
pass  on  the  *casel  to  the  damage  of  the  said  plaintiff  of  £ — ,  and  such  pro-  ^jj^*^^ 
oeedings  were  thereupon  had  in  the  said  court  of  our  said  lord  the  king,  be-  dv-ct^ 
fore  the  king  himself,  in  that  plea,  that  afterwards,  to  wit,  at  ■  the  sittings  at  ^^cum.  for 
Nisi  Prius,  holden  in  [the  Great  Hall  of  Pleas,  commonly  called  Westminster  ^  troJul 
Hall  at  Westminster, ]   on,  &c.  before  the  Right  Honorable  Charles  Lord  the  pipers 
Tenterden,  then  and  still  being  chief  justice  of  our  said  lord  the  king,  a  mentioned 
oertain  issue  before  then  joined  in  the  said  plea,  between  the  said  plaintiff  ^^*®  ^^^ 
and  the  said  E.  F.  in  due   manner  came  on  to  be  tried  by  a  jury  of  the  ooun-  whereby 
try,  then  and  there  chosen,  tried,  and  sworn  for  that  purpose,  to  wit,  at,  &c.  *|»e  piain- 
{venue\    And  whereas,  before  the  trial  of  the  said  issue,  and  also  before  the  n^^^^d 
committing  of  the  grievances  by  the  said  defendant  hereinafter  next  mention-  (e  >. 
ed,  to  wit,  on,  &c.  at,  Ac.  {venue)  the  said  plaintiff  prosecuted  out  of  the  [  *758  1 
court  of  our  said  lord  the  king,  before  the  king  himself,  his  majesty's  writ  of 
subpoena,  directed  tofQ.  H.,  I.  K.,  and]  the  said  defendant  by  which  said 
writ  our  said  lord  the  king  commanded  [the  said  G.  H.,  I.  K..  and]  the  said 
defendant  (/),  that  all.  other  things  being  set  aside,  and  leaving  every  ex* 

(^)  Or  if  the  assignment  were  not  sufficient,  statute,  if  it  hns  been  preTioa8l.y  assessed  by 

stete^'bj  indorsing  the  same,  &c.*' as  in  4  the  court,  out  of  which  the  process  issued, 

Anne,  e.  16.  &  20.  Dougl.  661.     No  action  lies  untett  the  cause 

(e)  See  9  East,  .478.    This  action  lies  at  has  been  called    and    jury    sworn,    Peake, 


Uw,   Dougl.   661.    The  party  may.  GO;  18   East,  15;  Vide  8   B.   &   A.  598;  .3 

proceed  by  action  founded   on  the  statute  6  Moore,  570,  222. 

JBSiz.  e.  9.  8  12,  for  the  penalty  of  10^,  and  {f)^^  <>ut  the  subpoena  in  its  terms. 
ilao  ht  the  further  recompense  given  by  that 
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cose,  lie  [or  they]  should  appear  in  bis  proper  person  [or  their  proper  per- 
sons respectively,]  before  the  said  Charles  Lord  Tenterden,  the  said  chief 
justice  of  our  said  lord  the  king,  assigned  to  hold  pleas  in  his  said  majestys 

court  at  Westminster  Hall,  in  the  countj  of  Middlesex,  on then  next,  that 

is  to  say,  on  the day  of ,  by  nine  o'clock  of  the  forenoon  of  the 

same  day ;  and  that  [the  said  G.  H.,  I.  K.,  and]  the  said  defendant,  [or  either 
of  them,]  should  produce  and  show  forth,  at  the  time  and  place  aforesaid,  a 
[certain  warnint  granted  to  them,  or  one  of  them,  by  the  then,  &c.  upon  a 
certain  writ  Of  non  omiitas  testatum  ^.  fa.  issued  out  and  under  the  seal 
of  the  said  court  of  our  said  lord  the  king,  &c.  on  or  about  the  13th  day  of 
May  then  last,  between plaintiff,  and defendant,  and  the  paper- 
writing  or  instruction  which  accompanied  the  same  warrant,  ]  and  then  and 
there  to  testify  and  show  all  and  singular  those  things  which  they  knew  of  the 
bill  of  exchange  therein  mentioned,  warrant,  papers,  writings,  records,  and 
ordinances,  might  report  of  and  concerning  the  said  action  then  in  his  said 
majesty's  court,  between  the  said  A.  B.  plaintiff,  and  the  said  E.  F.  defendant, 
of  a  plea  of  trespass  on  the  case  on  the  plaintiff  *s  part,  and  at  the  said  day  by, 

[  *769  ]  *a  jury,  &c.  to  be  ti*icd,  which  said  writ  the  said  plaintiff  afterwards,  and  be- 
fore the  committing  the  grievances  by  the  said  defendant  as  hereinafter  men- 
tioned, to  wit,  on,  ke,  caused  to  be  made  kuown  and  shown  to  the  said  defendant, 
and  then  and  there  caused  a  copy  to  be  left  with  the  said  defendant,  and  then 
and  there  paid  to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the  sum 
of  one  shilling,  being  a  reasonable  sum  of  money,  for  his  costs  and  charges  in 
and  about  his  attendance  as  a  witness,  according  to  the  tenor  of  the  said  writ 
of  subpoena.  And  although  the  said  defendant,  in  part  obedience  of  the  said 
writ  of  subpoena,  did  afterwards,  to  wit,  on,  &c.  at,  &c.  {veiwe)  appear  as  a 
witness  on  the  trial  of  the  s;iid  issue,  and  although  the  said  defendant  could 
and  might,  in  obedience  to  the  said  writ  of  subpoena,  have  [*roduced  and  shown 
ff^rth  at  the  time  and  place  aforesaid,  on  the  said  trial  of  titc  said  issue,  the 
said  warrant,  and  the  said  papers,  writings,  or  instructions,  so  mentioned  and 
referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  and  thereby  so  required 
to  be  produced  and  shown  forth  as  aforesaid ;  and  altiiough  tlie  production  and 
showing  forth  of  the  said  warrant,  and  papers,  writings,  or  instructions,  were 
material  evidence  for  the  said  plaintiff  on  the  said  trial,  and  would  have  ena- 
bled the  said  plaintiff  to  have  obtained  a  verdict  on  the  SJiid  issue  against  the 
said  E.  F.  to  wit,  at,  &c  {venue)  aforesaid,  whereof  the  said  defendant  there 
had  notice ;  yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  bat 
contriving,  and  wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff, 
and  to  deprive  him  of  the  benefit  of  the  same  evidence  on  the  trial  of  the  said 
issue,  and  thereby  to  prevent  him  from  obtaining  a  verdict  agninst  the  said  E. 
F.  thereon,  and  to  put  him  to  great  charges  and  expenses  of  his  monies,  did 
not  nor  would,  at  the  time  and  place  aforesaid,  on  the  said  trial  of  the  issae, 
produce  and  show  forth  the  said  warrant,  papers,  writings,  or  instructions,  so 
mentioned  and  referred  to  in  the  said  writ  of  subpoena  as  aforesaid,  although 
the  said  defendant  was  then  and  there  solemnly  called  upon  for  that  purpose, 
and  had  no  lawful  or  reasonable  excuse  or  impe<linient  to  the  contrary,  but 
then  and  there  wholly  neglected  and  refused  so  to  «b,  and  by  reason  thereof 
the  said  plaintiff  was  then  and  there  forced  and  obliged  to  become,  and  waa 
tlien  and  there,  nonsuitefl  in  the  said  action.  And  such  proceedings  were 
thereupon  had.  that  afterwards.to  wit,  in Term,  in,  d-c.  it  was  adjmlged 

[  *760  ]  in  and  by  the  said  court  that  *the  said  E.  F.  should  recover  against  the  said 
plaintiff  £-  -,  for  his  costs  and  charges  by  him  laid  out  in  and  about  his  de- 
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ftose  in  that  behalf,  as  by  the  record  and  proceedings  thereof  more  fully  ap- 
pears ;  by  means  of  which  said  several  premises  he  the  said  plaintiff  was  not 
only  forced  and  obliged  to  pay,  and  did  necessarily  pay,  the  said  E.  F.  the  said 
sum  of  £ — ,  so  recovered  against  him  as  aforesaid,  but  was  also  greatly 
hindered  and  delayed  in  the  recovery  of  his  damages  in  the  pica  aforesaid ; 
and  was  forced  and  obliged  to  expend,  and  did  necessarily  expend,  divers 
other  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to 
wit,  the  sum  of  <£ — ,  in  and  about  the  prosecuting  the  said  suit,  and  was 
and  is,  by  means  of  the  premises,  otherwise  greatly  injured  and  damnified,  to 
wit,  at,  &c.  {venue)  aforesaid. — [Another  count  may  be  added  mora 
general] 


FOR  MOT 
OBEYIMQ 
SUBFCEKA. 


[Commencement  as  ante,  596] — For  that  whereas  the  said  plaintiff,  bo-  iNraiNoiNa 
fere  and  at  the  time  of  the  committing  the  grievances  by  the  said  defendant    ^^^^ 

in  this  and  the next  succeeding  counts]   hereafter  mentioned,  was  the  q^  ^ij^  54 

author  and  (A)]  proprietor  of  the  copy -right  of  and  in  a  certain  book,  first  pub-  Geo.  8.  c. 
ished  within  twenty-eight  years  last  past,  to  wit,  a  certain  book,  intituled,  l^?<^»forin- 
Ac.  [set  forth  the  title  accurately], — And  the  said  plaintiff  so  being  the  <ipf^ri|ht* 
[author  and)   proprietor  of  the  said  book  as  aforesaid,  the  s:lid  plaintiff,  bo-  of  a  book 
fere  the  time  of  the  committing  of  the  grievances  heroinafler  *next  mention-  ^^-^ 

ed,  had  printed  and  published  for  sale,  divers,  to  wit,  ••. copies  thereof,  to  t  * '^^^  J 

^t,  at,  &c.  (venue)  ;  yet  the  said  defendant  well  knowing  '.he  preraisies,  but 
contriving,  and  wrongfully  and  injuriously  intending  (1)  to  injure  the  said 
plaintiff,  and   to  deprive  him  of  the  profits,   emoluments,  and  advantages, 
which  he  might  and  otherwise  would  have  derived  and  acquired  from  the 
sale  of  the  said  book,  and  also  to  deprive  him  of  benefit  of  his  said  copy- 
right, heretofore,  and  aflcr  the  passing  of  a  certain  act  of  parliament  made 
and  passed  in  the  54th  year  of  the  reign  of  his  lato  Majesty  King  George  the 
third,  intituled  "An  act  to  amend  the  several  acts  for  the  encouragement  of 
learning,  by  securing  the  copies  and  copyright  of  printed   books  to  the    • 
wthoTB  of  such  books  or  their  assigns,"  to  wit,  on,  <^'C.  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  for  if  in 
C,  P.  or  by  original,  "before  the  commencement  of  this  suit,"]   to  wit, 
at,  Ac.   {venue)  aforesaid,   wrongfully  and   injuriously,    and  without    the 
consent  of  the  plaintiff  or  of  an'y  other  proprietor  of  the  said  copyright 
of  and  in  the  said  hook,   first  had  and  obtained  in  •  writing  ( k)  printed 

and  reprinted,  to  wit, 7  copies  of  the  said  book,  and  contrary  to  the  said 

Statute  in  such  case  made  and  provided  by  means  whereof  the  said  plaintiff 


iff)  See  a  form  on  the  8  Anne,  c.  19.  in 
mr  etiitions  of  this  work.     See  the  statutes 
oth  Ann^,  c  19,  &  1 ;  41  Gw,  3.  c.  107  and  the 
^Geow  8,  c.   156,  (which  extends  the  copy- 
right to  twenty-eight  years,  and  during  the 
fife  of  the  author,  and  gives  a  special  action  on 
&e  ease  and  double  costs,)  1  Chit  CoL  Stat 
181, 188,  and  notes.    As  to  the  law  of  copy- 
ngbts,  fto.   Bee  Ck>dson  on'  Patents;  2  Chit 
Gmd.  Law,  240,  &c.    An  action  lies  at  oom- 
BMolaw,  7  T.  R.   627;  1   Campb.   97,  n.  a. 
An -action  lies  to  recover  damages  for  printing 
the  new  oorrections  and  editions  to  an  old 
irark,  1  East,  859.    An  action  does  not  lie 
ht  infHnging  the  copyright  of  an  immoral 
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publicjition,  5  B  C.  178;  2  T.  .^  P.  1G3.  See 
other  declarations,  7  T.  R.  620;  2  Bla.  Cora. 
407;  2  Wood.  VIn.  Lee  802  to  3'.)6;  8  Wentw. 
Index,  zxxii.  Lil.  67:  7  T.  R.  fiiO;  1  Campb. 
94:  2  Campb.  27;  1  East,  BAS;  4  Burr.  2^5; 
19  MS.  Mr.  J.  Ashharst's  Paper  Books,  321. 
To  enable  an  assignee  to  sue,  the  assignment 
must  have  been  in  writing,  4  Campb.  8.  8 
M.  &  S.  7;  2  B.  &  C.  861. 

(h)    If  the  plaintiff  was  not  the  author; 
omit  the  words  "  author  and  *' 

'i)    This  allegation    is  immaterial,  see  1 
Campb.  98. 

(k)  The  declarations  do  not  usually  negative 
a  written  license,  7  T.  R.  62a 
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iKPBTNo-   hath  been  greatly  injured,  and  hath  been  hindered  and  ppevented  from  selUng 

'  m«Mrre  "  divers,  to  wit, copies  of  his  said  book,  and  his  said  copyright  therein 

hath  been  and  is  greatly  injured  and  damnified,  to  wit,  at,  &c.  {venue )  afore- 
Second        ^^^' — -^^^  whereas  also  the  said  plaintiff  so  being  the  [authoi*  and]  proprie- 
count,  for    tor  of  the  copyright  of  and  in  the  said  first-mentioned  book  as  aforesaid,  yet 
exposing  to  the  said  defendant  well  knowing  the  premises,  but  contriving,  and  wrongfully 
coni^!™^     and  injuriously  intending  to  injure  the  said  plaintiff,  and  to  deprive  the  said 
plaintiff  of  the  profits,  emoluments,  and  advantages  which  he  might  and  oth- 
erwise would  have  derived  and  acquired  from  his  ^id  book,  and  also  to  de- 
•prive  him  of  the  benefit  of  his  said  copyright  therein  ;  heretofore,  and  after 
the  passing  of  the  said  Statute,  to  wit,  on  the  day  and  year  aforesaid,  and  on 
the  said  other  days  and  times,  to  wit,  at,  &c.  (yeriue)  aforesaid,  wrongfrilly 
and  injuriously,  and  without  the  consent  of  the  said  plaintiff,  or  other  propri- 
etor of  the  copyright  of  and  in  the  said  book,  first  had  and  obtained  in  writing, 

w)ld  divers,' to  wit, copies  of  the  said  book,  which  said  last-mentioned 

copies  had  before  that  time  been  wrongfully  and  injuriously,  and  without  the 
consent  of  the  said  plaintiff  or  other  proprietor  of  the  copyright  of  and  in  the 
said  book,  first  had  and  obtained  in  writing,  printed  and  reprinted^  and  which 
the  said  defendant  at  the  times  aforesaid,  well  knew,  and  contrary  to  the  form 
of  the  Statute  in  such  case  made  and  provided,  and  thereby  the  said  plaintiff 
hath  been  greatly  injured  and  damnified ;  and  thereby  the  said  plaintiff  hath 

been  hindered  and  prevented  from  selling  divers,  to  wit, copies  of  his 

said  book,  and  his  copyright  therein  hath  been  greatly  injured  and  damnified, 
to  wit,  at,  &c.  iyemie)  aforesaid. 


Otner 

counts. 


[Add  other  counts,  as  the  cctse  may  suggest^  which  may  be  a  third  count 
like  the  second,  omitting  the  wot  d  ooU,  a}id  saying  "published;"  a  fourth 
count  like  the  second,  omitting  the  word  sold  and  saying^  "  exposed  to 
sale;'*  Q  fifth  count  like  the  second,  omitting  the  word  sold  and  saying^ 
**  caused  to  be  sold  ;''  a  sixth  count  like  the  second,  omitting  t/ie  word  eold^ 
and  saying^  "  caused  to  be  published;''  a  seventh  count  like  the  second, 
omitting  the  word  Bold,  a?id  sayi?ig  "caused  to  be  exposed  to  sale;"  an 
eighth  'count  like  the  second,  omitting  the  word  sold,  a?id  saying,  **  had  in  his 
possession  for  sale ;"  add  also  counts  similar  to  these,  omitting  the  aver- 
ment  of  plaintiff'' s  being  the  author,  and  only  stating  hi/n  to  be  the  pro- 
prietor. Btit  the  case  may  not  require  all  these  counts^  and  the  Pleader 
should  select  only  those  m^st  applicable.'} 

On  54  For  that  whereas  the  said  plaintiffs  before  and  at  the  time  of  the  commit- 

16b  f  In-  *^"o  ^^^®  grievances  hereinafter  mentioned,  were  the  proprietors  of  the  copy- 
fringing  '  i*^ght  of  and  in  a  oertain  book,  being  a  musical  composition,  called  ^^  Vive 
the  copy-    Henri  Quatre,  the  celebrated  National  French  Air,  with  an  introduction  and 
right  of  a    Q\g}ii  variations  for  the  Piano-forte,"  first  printed  and  published  within  fonr- 
composi-     ^^n  yeai*s  last  past,  to  wit,  at  Westminster,  in  the  county  of  Middlesex,  yet 
tion  (/).      the  defendant  well  knowing  the  premises,  but  contriving,  and  "^^fraudulently 
[  *762  J  intending  to  injure  and  aggrieve  the  said  plaintifi  in  this  behalf,  heretofore, 
and  after  the  passing  of  a  certain  act  of  parliament  made  and  passed  in  the 
54th  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled 
"  An  Act"  &c.  [here  set  forth  the  title  of  the  act,  which  see,  a?it€^  761,} 

(0  This  was  the  fbrm  adopted  in  2  B.  &  C.  861;  4  IX  &  B.  608«  &  C;  see  that  oMt. 
See  also  1  B.  &  A.  298. 
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to  Wit,  <»  the  26th  day  of  Januftry,  A.  D.  1822,  and  on  divers  other  days  w«wo- 
and  times  betweMdn  that  day  and  the  day  of  exhibiting  the  bill  of  the  said  '  uium 
pisintiSi  against  the  said  defendant,  to  wit,  at  Westminster  aforesaid,  in  the 
eounty  aforesaid,  knowingly,  and  wnmgfally,  and  injuriously  and  without  the 
oonsent  of  the  said  plainiifi,  so  being  the  proprietors  of  such  copyright  as 
afiaraiaid,  of  and  in  such  book,  first  lud  and  obtained  in  writing,  printed  and 
OMued  to  be  printed  divers,  to  wit,  2000  copies  of  the  said  book  of  the  said 
plamtifi,  by  means  whereof  the  said  plaintii&  have  been  and  are  greatly  in* 
jnred,  aggrieved,  and  danmified,  to  wit,  at  Westminster,  aforesaid  in  the 
oooDtj  aforesaid. 

[Commencement  cu  ante,  596] — ^For  that  whereas  the  said  plaintiff  after  For  iu 
tbe  24th  day  of  June,  in  the  year  of  our  Lord  1777,  mentioned  in  a  car-  ^ging 
tsin  act  of  parliament  made  and  passed  in  the  17tb  year  of  the  reign  of  our  rightof'a 
knd  the  late  King  Oeorge  the  Fourth,  to  wit,  on,  ^c.  and  before  was.  and  print  (m). 
fiom  thence  hitherto  hath  been,  and  still  is,  the  proprietor  of  certain  prints^ 
iriiich  had  been  heretofore  etched  in  Great  Britain,  that  is  to  say,  of  a  certain 

{Krint,  intituled ,  tod  of  a  certain  other  print,  intituled ,  and  of  a 

oertain  other  print,  intituled .     And  the  said  plaintiff,  during  all  the 

time  aforesaid  had,  and  was  lawfully  entitled  to  and  still  hath,  and  is  law- 

folly  entitled  to  the  sole  right '  and  liberty  of  printing  and  reprinting  the 

Slid  prints,  to  wit,  at,  &c.  (venue)  aforesaid ;  yet  the  said  defendant,  well 

knowing  the  premises,  but  disregarding  the  Statute  in  such  case  made  and 

provided,  and  contriving,  and  wrongfully  and  unjustly  intending  to  injure 

the  said  plaintiff,  so  being  the  proprietor  of  the  said  prints  as  aforesaid,  after 

tke  said  24th  ♦day  of  June,  A.  D.  1777,  aforesaid,  and  whilst  the  said  plain-  f  *764  ] 

tiff  was  such  proprietor  of  *the  said  prints  as  aforesaid,  to  wit,  on  the  day 

ttd  vear  aforesaid,  and  on  divers  other  days  and  times  between  that  day  and 

the  day  of  exhibiting  this  bill  [or  if  in  C.  P,  or  by  original^  say,  "  the  day 

of  the  commencement  of  this  suit,"]  to  wit,  at,  &c.  {venue)  aforesaid, , did 

publish,  and  cause  and  procure  to  be  published,  divers,  to  wit, copies 

of  each  of  the  said  prints,  whereof  the  said  plaintiff  so  was  the  proprietor  as 
aforesaid,  without  the  consent  of  the  said  plaintiff,  and  against  his  will.  By 
means  of  the  committing  of  which  said  last-mentioned  grievances  the  said 
plaintiff  hath  been  and  is  greatly  injured  in  his  said  property,  in  the  said 
prints,  and  hath  lost  and  been  deprived  of  divers  great  gains  and  profits  which 
he  would  otherwise  have  derived  and  acquired  by  the  printing  and  selling  of 
the  said  prints,  to  wit,  at,  &c.  {venue^  aforesaid. 

And  whereas  also  whilst  the  said  plaintiff  was  the  proprietor  of  the  said  Second 
prints  as  aforesaid ;  the  said  defendant  well  knowing  the  premises,  but  con-  count 
triving,  and  wrongfully  and  injuriously  intending  to  injure  the  said  plaintiff, 
80  being  the  proprietor  of  the  said  prints. — \Same  as  the  fibove  count  from 
the  asterisk  to  the  end,  but  stating  only  that  the  defendant  '^  exposed  to 
sale,  Ac."] 

(«)  See  the  statutes  8  Geo.  2.  o.  18.  a.  1.  which  giTcs  damAges  and  double  costs.     As 

7Qeo.8.c.48;Qeo.  8.c.57;lChitO>1.8tat  192  to  the  declaration,  see  6  T.  R.  41.     See  1 

andnotes.obserreduponinS  T.  B.  41;  7  T.  R.  Campb.  94;  2  Id   26.    11  East,  244.    See  a 

625.    8  Wils.  60;  4  Bing.  234;  2  Bla.  Com.  Ibrm  of  pirating  a  book,  8  Campb.  111.     For 

407;  2  Woodd.   Yin.  Lee    802  to  896.    The  law,  see  Godson  on  Patents;  2  Chit  Com. 

•SBgnee  of  a  print  may  sue  on  the  last  statute,  Law.  252;  5  B.  &  A.  787. 
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iKFRiNo-       [Cornniencement  as  ante^  696.] — For  that  whereas  the  said  A.  B.  (the 

"^    patentee)  before  and  at  the  time  of  making  the  letters  patent,  and  of  the 

For  the  in-  committing  of  the  grievances  by  the  said  defendant  as  hereinafter  mentioned, 

friiigement  was  the  true  and  first  inventor  of  a  certain [describing* the  invention 

of  a  patent,  concisely  as  in  the  patent ^^  to  wit,  at,  &c.  {yenve\  and  thereupon  our  said 
^a*a^"**^  lord  the  king,  heretofore,  to  wit,  on,  &c.  at,  ftc.  (venue)  aforesaid,  by  his 
eignee  (n),  letters  patent  ^bearing  date  at  Westminster,  the  day  and  year  aforesaid, 
[  *765  1  under  the  great  seal  of  England,  [or,  "the  United  Kingdom  of  Great  Brit- 
ain and  Ireland,"  according  to  the  fact.]  (and  which  said  letters  patent  the 
said  plaintiffs  now  bring  here  into  court  (o),)  reciting  that,  &c.   [Here  s^ 
forth  the  7'cciicU,  the  grant  of  the  patent^  and  the  condition  as  to  enrolling 
a  specification^  and  those  clauses  which  prohibit  others  from  exercising  it ; 
if  tlie  recital  be  long  it  shonld  be  omitted.] — As  by  the  said  letters  patent, 
reference  being  thereunto  had,  Tvill,  amongst  other  things,  more  fully  and 
at  large  appear.     [Here  set  forth  the  performance  of  the  co7idiiions  in  the 
Enrolment  patent^  which  may  be  thus,  mutatis  mutandis :] — And  the   said  plaintiffi 
cffloatioET"  further  say,  that  the  said  A.   B.  (t^e  patentee)  did  afterwards,   to  wit, 
(jt), '         on,  tVc.  at,  Ac.  {venue)  aforesaid,  in  pursuance  of  the  said  proviso,  and  of 
the  said  letters  patent,  by  an  instrument  in  writing  under  his  hand  and  seal, 
particularly  described  and  ascertained  the  nature  of  his  said  invention,  and 
in  what  manner  the  same  was  to  be  and  might  be  performed,  and  did  after- 
wards, and  within  one  calendar  month  next  and  immediately  aft;er  the  date 
of  the  said  letters  patent,  to  wit,  on,  &c.  cause  the  said  instrument  in  writ- 
ing to  be  enrolled  in  his  said  Majesty's  High  Court  of  Chancery,  at  West- 
minster, in  the  county  of  Middlesex ;  as  by  the  record  of  the  said  instrument 
in  writing  now  remaining  of  record  in  the  said  High  Court  of  Chancery, 
Assign-      more  fully  appears  (9). — And  the  said  plaintifls  further  say,  that  the  said 
A^B  of  a  ^'  ^'  klb>e  patentee)  afterwards,  and  before  the  committing  of  the  several 
moietjr  of    grievances  hereinafter  mentioned,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid, 
his  inter-    by  a  certain  indenture,  then  and  there  made  between  the  said  A.  B.  of  the 
est  to  a  D.  ^^^  pg^j^^  ^j^j  ^jj^  gjj^j^  Q  jy  ^^  ^.jj^  other  part,  which  said  indenture,  sealed 

with  the  seals  of  the  said  A.  B.  and  C.  D.  respectively,  they  the  said  plain- 
tiflfo  now  bring  here  into  court,  the  date  whereof  is  the  day  and  year  last 
aforesaid,  for  the  considerations  therein  mentioned,  did  amongst  other  things, 
assign,  transfer,  and  set  over  unto  the  said  C.  D.  one  moiety  of,  &c. —  [State 
the  words  of  the  assignment.]  As  by  the  said  indenture,  reference  being 
I  *766  ]  thereunto  had,  will,  amongst  other  things,  more  fully  and  at  ♦large  appear. 
And  the  said  plaintiflfe  further  say,  that  the  said  A.  B.  ( the  patentee)  did 
always,  from  the  time  of  making  of  the  said  letters  patent  as  aforesaid,  until 
the  making  of  the  said  indenture,  by  himself,  his  deputies,  servants,  and 
agents  in  tliat  behalf,  make,  use,  exercise,  and  vend  his  said  invention,  to  wit, 
at,  &c.  {venue)  aforesaid,  [and  that  they  the  said  plaintij9&  have  always, 
from  the  time  of  making  the  said  indenture  hitherto,  by  themselves,  their 
deputies,  servants,  agents,  made,  used,  exercised,  and  vended  the  said  inven- 

(n)  These  parties  may  join  where  the  pa-  Law,  192  to  212.    What  assignment  rendcn 

tentee  has  not  assigned  aU  his  interest*  2  the  patent  roid,  see  6  B.  &  C.  169. 
Wils.  428;  2  Saund.  116,  116  a.    Ante,  vol.  (0)  As  to  the  profert,  see  1  T.  R  149;  1 

L  16,  76.    As  to  the  law  relating  to  patents,  Sanni.  9  b.  note  1. 

see  21   Joe.  1  e.  8;  1  Chit    Col.  Stat  197;         ( p)  What  is  a  rafficient  speoification,  SM  11 

Bui.  Ni.  Pri.  7th  edit.  76.  Com.  Dig.  Patent;  Enst,  101;  9  Chit  Com.  Law,  1981  to  205,  and 

8  T.  R.  95;  1  T.  R  602.  2  Hen.  Bla.  468;  8  cam  there  collected,  10  B.  &  C.  22. 

Went  481,  and  Id.  Index,  xxxti.     Godson  on  •    (g)    Qonro  this  allegation,  see  8  Vent 

patents.     Bavies  on  Patents    2  Chit  Com.  480. 
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tkm,  to  their  great  advantage  and  profit,  to  wit,  at,  kc,  (vemte)  afore-  wwwo- 
nid  (r).]  Yet  the  said  defendant,  well  knowing  the  premises,  but  contriv-  p^othm 
ing,  and  wrongfully  and  injuriously  intending  to  injure  the  said  plaintiiis, 
and  to  deprive  them  of  the  profits,  benefits,  and  advantages  which  they 
might,  and  otherwise  would  have  derived  and  aoquired  from  the  making, 
using,  exercising,  and  vending  of  the  said  invention,  after  the  making  of  the 
said  letters  patent  and  of  the  said  indenture,  and  within  the  said  term  of 

J  ears  in  the  said  letters  patent  mentioned,  to  wit,  on,  &c.  and  on  divers  other 
ays  and  times  between  that  day  and  the  day  of  exhibiting  th\s  bill,  [  or  if 
by  origi7ial  or  in  C,  P.  say,  ^'  the  day  of  the  commence  nent  of  this  suit,"  ] 
and  within  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
called  England,  to  wit,  at,  &a  {venue)  aforesaid,  unlawfully  and  unjustly, 
without  the  leave  or  license,  and  against  the  will  of  the  said  plaintij&,  or 
either  of  them,  made  and  sold  divers,  to  wit, in  imitation  of  the  said 


invention  of  the  said  A.  B.  {the  patentee)  as  aforesaid,  [in  breach  of  the 
said  letters  patent,  and  against  the  privilege  so  granted  to  the  said  A.  B. 
{the  patentee)  and  his  assigns  as  aforesaid,  whereby  the  said  plaintifi^  have 
been  and  are  greatly  injured  and  deprived  of  a  great  part  of  the  profits  and 
advantages  which  they  might  and  otherwise  would  have  derived  and  acquired 
from  the  said  invention,  to  wit.  at,  &c.  {venue)  aforesaid  («).] 

And  the  said  plaintiffs  further  say,  that  the  said  [A.  B.  so  being  such  in-  Second 
ventor,  and  the  said  letters  patent  having  been  so  made  as  aforesaid,  and  the  ^J^*»  ^' 
said  instrument  in  writing  having  been  so  made  and  enrolled  as  aforesaid,  and  imitationa 
die  said  indenture  having  been  so  made  as  aforesaid,  and  the  said  invention  of  the  in- 
having  been   so  made,  used,  exercised,  and  vended  by  the  said  plaintifis  as  mention, 
aforesaid,  the   said  (/)  defendant  well   knowing  the   premises,  but  further 
contriving  and  intending  as   aforesaid,  after  the  making  of  the  said  letters    . 
patent  and  of  the  said  indenture  and  within  the  said  term  of  years  in  the  said 
letters  patent  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  and  on 
divers  other  days  and  times  between  that  day  and  the  day  of  exhibiting  this 
bill,  in  England  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid,  unlawfully  and 
unjustly,  and  without  the  leave  or  license,  and  against  the  will  of  the  said 
plaintiffs,  fnade  divers,  to  wit, *on  the  said  improved  plan,  and  in  im- 
itation of  the  said  invention  of  the  said  A.  B.  in  breach  of  the  said  letters 
patent,  and  against  the  privilege  so  granted  to  the  said  A.  B.  and  his  as- 
signs as  aforesaid.     Whereby  the  said  plaintifis  have  been  and  are  greatly 
injured,  and  have  lost  and  been  deprived  of  divers  great  gains  and  profits 
which  tfiey  might,  and  otherwise  would  have  derived  and  acquired  from  the 
■ud  invention,  to  wit,  at,  &;c.  {venue)  aforesaid. 

The  other  counts  vary  from  the  second  only  in  the  insertion  ofthefol-  Other 
hwing  words,  instead  of  the  words  in  italics:   Third  count,  "  used  and  put  ^"^*"  **'• 


(r>  This  aUogation  between  the  brackets  is 
WOBnAim^  omitted. 

,  («)  Sometimes,  ioatead  of  the  ayerment 
withhi  the  brackets,  the  ibnn  mns  thus: 
'*  and  thereby  hindered  and  prevented  Uu  taid 
Ji.  B.  in  the  sole  use,  exerciee^  and  enjoyment 
Utreof,  to  wii,  at.  ^rc-  afwrteaid,''* 

{ti  Tbetecond  and  Bubn^qnent  ooootB  gen- 
erally commeixce  as  above,  with  this  sammary 
'  the  allegation  in  the  first  count  as  between 
brackets,  bat  the  statement  may  be  omitted. 


(«)  In  a  declaration  settled  by  a  very  emi« 
nent»  Pleader,  the  second  count  was  similar  to 
tiie  above  as  fiu*  as  the  asterisk,  except  that  it 
omitted  the  words  in  that  oonnt  within  the 
brackets.  At  the  asterisk  was  inserted  as  fol- 
lows: **wUk  certain  imprBvemente  on  the 
eoneiruetion  thereof  respectively^  which  were 
then  and  there  intended  to  imitate  and  retem- 
ble,  and  did  imitate  and  reeemble,  the  $aid 
improvemente  $o  invented  by  the  edid  A,  B, 
Of  aforuaid^  whereby .  Sfc,**    GoncliUBon  asia 


7S6a 


DSCOiARAnOVB  VX  CASH. 


^MniMO'   in  practioe." — Fourth  county  '^  did  counterfeit  the  iaid  inTentiofii,  and 
PAXKMis.    ^^  ^^  P^^  ^  practice." — i^t/'/A  count,  "  did  imitate  the  aaid  invention,  and 

did  use  and  put  in  practice." — Sixth  county  '^  did  imitate  in  part  the  said  in- 
[  ^767  ]  vention,  and  did  use  and  put  in  practice." — *Some  of  these  counts  may  b$ 

on^itted  or  others  inserted,  according  to  the  facts  of  each  particular  case. 


PBOPiRTT  [Commencement  as  ante,  596.1 — For  that  whereas  the  said  plaintiff,  be- 
"'■loif.™^  fore  and  at  the  time  of  the  committing  of  the  grievance  hereinafter  next  men- 
For  an  in-  tioned,  waa  the  owner  and  pro[Mietor  of  divers  goods  and  chattels,  to  wit,  &c. 
jury  to  ^  [here  sperify  them  according  to  the  exact  desrription,  or  as  in  trover]  of 
plaintiff's  great  value,  to  wit,  of  the  value  of  £ —  and  which  8«iid  goods  and  chattels  had 
uy  inter-  ^^^  ^^  were,  before  then,  let  to  hire  to  one  £.  F.  for  a  certain  time  then  to 
6Bt  in  come  and  unexpired,  and  the  same  were  then  in  the  possession  of  the  said  K 
g^^y  F.  under  and  by  virtue  of  the  said  letting,  to  wit,  at,  &c.  {venue).  Yet  the 
§*^^*t^^t  said  defendant,  well  knowing  the  premises,  but  contriving  and  wrongfully  and 
(10).  unjustly  intending  to  iniure,  prejudice  and  aggrieve  the  said  plaintiff  in  his 

reversionary  interest  and  property  in  the  said  goods  and  chattels,  and  to  de- 
prive him  of  the  benefit  and  advantage  thereof,  whilst  the  said  plaintiff  so  was 
the  owner  and  proprietor  of  the  said  goods  and  chattels,  and  whilst  the  same 
were  so  let  to  and  in  the  possession  of  the  said  E.  F.  as  aforesaid,  to  wit,  on, 
&c.  at,  &o.  (venue)  aforesaid,  wrongfully  and  unjustly  broke,  damaged  and 
spoiled  the  said  goods  and  chattels,  [or,  ''  seissed  and  took  the  said  goods  and 
chattels  of  the  said  plaintiff,  from  and  out  of  the  possession  of  the  said  E.  F. 
and  converted  and  absolutely  sold  and  disposed  thereof  to  his  own  use,"  ae- 
r  *^768  J  cording  to  the  ^fact.]  And  thereby  the  said  plaintiff  hath  been  and  is  great- 
ly injured,  prejudiced,  and  aggrieved  in  his  reversionary  estate  and  interest  of 
and  in  the  said  goods  and  chattels,  to  wit,  at,  &c.  aforesaid. — [Add  a  count 
as  in  trover,  and  conclude  as  ante,  596.J 


lO  HOUSBB 
Oft  IJLND  IN 
rOMB8«9N. 


m.    FOB  TORTS  TO  REAL  PROPERTY  CORPOREAL. 
See  the  form  of  declaration  for  different  nuisances  to  houses  in  posses^ 


the  aboTe  second  ooant  The  third  oount 
stated,  that  the  defendant  "  did  counter feii 
and  resemble/*  The  fourth  count,  **wUh 
part  of,  Sre.**  The  fifth  count,  "  did  imitaU 
in  part,  and  did  make  a  certain  addition  to 
the  eaiti  invention,  whereby  to  pretend  himself 
the  inventor  or  devisor  thereof,  and  did  then 
and  there  put  in  practice  the  said  imitation, 
in  part,  unth  such  additions  «  aforesaid, 
whereby,  4'C."  • 

(lo)  The  general  {Mnoperiy  m  goods  dmws 
to  it  a  poBBcooion  in  Uw  sufficient  to  enable 
the  owner  to  maintain  trespass  or  trovec, 
unless  the  right  of  poeaeasion  be  in  a  third 
person,  at  the  time  of  the  injury  complained 
of;  2  Saund.  47,  n.  But  if  the  right  of 
possession  be  in  such  third  persons,  the  gene- 
ral owner*  whose  reyersionary  interest  has 


been  pr^udioed,  oaonot  support  t^ttPM*  ^"^ 
trover,  but  must  declare  speciaUy;  4  T.  ft.  489$ 
7  Id.  .9;  Ry.  &'M.  C.  N.  P.  99.  However,  in 
the  case  of  trees  cut  down  and  taken  away  by 
a  stranger,  pending  a  lease,  as  the  interest  of 
the  lessee  remains  no  longer  than  whilst  te 
trees  are  growing  upon  the  premises,  the  land- 
lord may  support  trespass  or  trover,  7  T.  B. 
18;  Vin.  Ab.  Trespass,  a  pi.  10;  4  Leon, 
162;  1  Saund.  822,  note  6;  4  B.  &'a  465; 
Ante,  vol.  L  206.  ^Mrrc  if  the  sUteBMSit 
"  that  defendant  abaolutely  sold,**  sbewi  • 
sufficient  cause  of  aotioB,  in  as  much  is  tte 
sale  oottld  only  pass  the  tenant's  interest  m 
the  goods,  and  not  aflect  the  revenioDary 
interest,  8  B.  &  A.  471,  478,  and  post, 
77.  n. 
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iim,  8  Weniw.  Index,  62.-8  LA  Raytn.  2&9.~LiL  Eni.  81,  82.—  «>  R(ra«E8 
Ma/.  J5/1/.  148,  146.— 2  Rich.  C.  P.  140— Mo/y.  880,  888.  Thefol^  mb^m? 
jot^ti^  farms  are  those  most  frequently  called  into  use.  See  a  form  of  dee- 
bration  for  erefting  a  smithes  shop^  1  Lntw.  69;  for  vndermming  a 
house,  2  Hen.  Bin.  276. — 2  Saund.  397 ;  for  obstructing  an  entrance  to  a 
house,  4  T.  R,  794.  As  to  the  law,  see  Com.  Dig.  Action  on  the  Case  for 
a  nuisance. — 8  Bla.  Com.  208  to  809,  a^id  the  notes  there,hy  Chitty.  In 
a  late  case,  an,  action  on  the  case  was  brought  by  a  reversioner  of  a  house 
tit  Cheapside,  London,  against  the  owner  of  an  adjoining  house  for  ptdl- 
ing  it  doum,  without  shoring  vp  the  plaintiff^ s  house,-  in  consequence 
yJiereof  it  was  impaired,  and  in  part  fell  dotcn :  it  was  held,  first  that 
upon  this  declaration  the  plaintiff  cov Id  not  recover,  on  the  ground  of  the 
defendant's  not  having  given  notice  that  he  was  about  to  puU  down  his 
house,  that  not  being  aU^efl  as  a  cause  of  the  injury  ;  secondly,  that  as 
the  plaintiff  had  not  alleged  or  proved  any  right  to  have  his  house  sup- 
fortedby  the  defendant's,  he  was  bound  to  protect  himself  by  shoring,  and 
amid  not-  complabi  that  the  defendant  Itad  neglected  to  do  it,  9  B.  ^  C. 
735.  In  detlarations  of  this  nature,  the  immediate  cause  of  the  injury 
must  be  stated  ;  and  under  an  averment  of  the  retnote  cause,  and  an  alle- 
gation that  by  means  of  the  premises,  the  noonous  matter  annoyed  the 
plaintiff's  house,  it  is  not  competent  to  give  evidence  of  the  intermediate 
causes.  Thus  a  declaration  stated  that  defendant  wrongf  idly  placed  and 
continued  a  heap  of  earth,  whereby  (he  refit^e  water  was  prevented  from 
fffwvng  away  down,  a  ditch  at  the  back  of  his  house.  The  evidence  was, 
that  the  heap  was  not  originally  placed  so  as  to  obstruct  the  water,  but  that 
in  process  of  time  earth  from  the  heap  was  trodden  dawn,  and  fell  into  the 
ditch  and  obstructed  it,  and  this  variance  was  held  fatal,  5  Taunt.  584. 
But  in  case  for  negligently  pulling  doivn  a  wall  adjoining  a  wall  of  the 
plaintiff's  cellar^  whereby  the  roof  of  the  latter  fell  in,  arid  a  quantity  of 
wine  was  destroyed,  and  it  appearing  that  the  proximate  cause  of  the 
damage  was  t/ie  placing  a  quantity  of  bricks  (in  taking  down  the  wall )  on 
the  roof  of  the  cellar,  it  was  held,  no  variance,  1  Dow.  4*  Ry*  C.  N.  P.  85. 
— 3  Stark.  162,  /S.  C.  ;  and  see  1  D.  ^  R.  497,  and  other  cases  as  to  de- 
scribing injuries  to  water-courses,  post,  788. 

For  ob- 
[Commencement  as  ante,  596.     The  venue  is  local,  ante,  vol  t.  298.] —  structing 

(x)  Formerly  it  was  held,  that  a  party  the  window  has  been  proved  to  have  been  in  ^indowB 
eoiold  not  maintain  an  action  for  a  nuisance  existence  upwards  of  twenty  years,  and  its  (')• 
to  an  ancient  light,  unless  he  had  gained  a  origin  cannot  be  traced,  the  purchaser  from 
right  to  the  window  by  prescription,  1  Leon,  the  owner  in  fee  cannot  disturb  it,  though  no 
168;  Cro.  £1.  118.  But  the  modem  doctrine  evidence  that  the  latter  acquiesced  in  the  win- 
is,  that  upon  proof  of  an  adverse  enjoyment  dow  can  be  adduced,  2  B.  &  C.  686;  4  D.  & 
of  light  for  twen^  years  or  upwards,  unex-  R.  284,  8.  C.  If  the  owner  of  land  build  a 
plained,  a  jury  may  be  directed  to  presume  a  house  in  part,  and  afterwards  sell  the  house  to 
right  by  grant  or  otherwise,  2  Saund,  175  a. ;  one  person,  and  the  rest  of  the  land  to  another, 
1  Esp.  Rep.  148;  but  if  the  window  was  open  the  vf;ndee  of  the  house  may  maintain  an 
during  the  seisin  of  a  mere  tenant  for  life,  or  action  against  the  vendee  of  the  land  for  ob- 
a  tenuioy  for  years,  and  the  owner  in  foe  did  structing  his  light,  though*  the  houoe  was  not 
not  aoqniesoe  in,  or  know  the  use  of  the  light,  an  -ancient  one,  because  the  law  will  not  sufier 
lie  woidd  not  be  bound,  11  East,  872;  8  the  vendor,  or  any  person  claiming  under  him, 
Gampb.  444.  4  Id.  616.  And  where  the  ad-  to  derogate  from  his  own  grant,  and  cons&- 
jcnning  land  was  glebe  land,  in  the  possession  quently  less  than  twenty  years*  use  of  the  light 
of  m  rector,  tenant  for  life,  it  was  held  that  su£Sces,  1  Lev.  122;  1  Ventr.  287;  1  Price, 
there  could  be  no  presumption  of  a  grant,  so  27;  R.  M.  24.  1  M.  &  M.  400;  2  Saund.  114, 
as  to  preclude  a  purchaser  thereof  under  65  n.  4.  Where  A.  the  owner  of  two  adjoining 
Geo.  8.  c  147,  from  building  and  obstructing  houses,  granted  a  lease  of  one  of  them  to  B. 
an  andent  light,  4  B.  &  A.  679.    But  where  and  afterwards  leased  the  other  to  C  then 
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^  /!,  V?™  ^^^  ^^^^  whereas  the  said  plaintiff,  before  *aiid  at  the  time  of  the  committing 
r>i>  r  Avn  r    ^^  ^^^  grievauoe  hereinafter  next  mentioned,  iras  and  from  thence  hitherto 
hath  been,  and  still  is,  lawfully  pos^e^^efl^  (y)  of  a  certain  messuage  or  dwell- 
ing-house, with  the  appurtenances,  situate  and  being  in  the  parish  of in 

the  county  of (js),  in  which  said  messuage  or  dwelling-house,  during 

all  the  time  aforesaid,  there  were  an4  still  of  right  ought  to  be  (a),  divers,  to 

wit, [ancient  (6)]  windows,  through  which  the  light  and  air,  during  all 

the  time  aforesaid,  ought  to  have  entered,  and  still  ought  to  enter  into  tiie 
said  messuage  or  dwelling-house,  for  the  convenient  and  wholsome  use,  ooco- 
pation,  and  enjoyment  thereof.  Yet  the  said  defendant,  well  knowing  the 
premises,  but  contriving,  and  wrongfully  and  unjustly  intending  to  injure  the 
said  plaintiff,  and  to  deprive  him  of  the  use,  benefit,  and  enjoyment  of  the 
said  windows,  and  to  annoy  and  incommode  him  in  the  use,  possession,  and 
enjoyment  of  the  said  messuage  or  dwelling-house,  with  the  appurtenanceSi 
heretofore,  to  wit.  on,  &c.  (c)  wrongfhlly  and  injuriously  *[here  state  the 
means  of  obstruction  which  may  be  thus,  mutatis  mutandis]  erected  and 
raised,  and  caused  and  procured  to  be  erected  and  raised,  a  certain  wall  and 


then  exisUxig  in  it  oerUtun  windows,  and  B. 
afterwards  accepted  a  new  lease  of  his  honse 
firom  A.  it  was  held  that  B.  could  not  alter  his 
tenement  so  as  to  obstruct  windows  existing  in 
C.'s  house  at  the  time  of  C.*s  lease  from  Jl 
though  the  windows  were  not  twenty  years  old 
at  the  time  of  the  alteration,  1  M.  &  M.  896. 
Bat  if  an  ancient  window  has  been  complete- 
ly blocked  up  above  twenty  years,  it  loses  its 
privilege,  8  Campb.  514.  And  even  the  pre- 
sumption of  right  from  twenty  years*  undis- 
turbed enjoyment,  is  excluded  hy  the  custom 
of  London,  which  entitles  every  citizen  to 
build  upon  an  ancient  foundation  as  high  as 
he  pleases.  Com.  Rep.  273;  2  Bwanst.  883. 
But  the  circumstances  of  a  window  being  built 
contrary  to  the  Building  Act,  affords'  no  de- 
fense to  an  action  fbr  obstructing  it,  1  Marsh. 
140.  And  if  an  ancient  window  be  raised  and 
enlarged,  the  owner  of  the  adjoining  land 
cannot  legally  obstruct  the  passage  of  light  and 
air  to  any  part  of  the  space  occupied  by  the 
ancient  window,  8  Campb.  80.  Total  depriva- 
tion of  light  is  not  necessary  to  sustain  this 
action,  and  if  the  party  cannot. enjoy  the  light 
in  so  free  and  ample  a  manner  as  he  did 
before,  he  may  sustain  the  action,  but  there 
should  be  some  sensible  diminution  of  light  or 
air,  4  Esp.  Rep.  69;  2C.  &  P.  466;  Chilton  v. 
Sir  T.  Plummer,  in  the  King's  Bench,  A.  D. 
1822.  The  building  a  wall  which  merely  ob- 
structs  the  prospect,  is  not  actionable,  9  Rep. 
68.  b. ;  1  Mod.  65.  Nor  is  the  opening  the 
window  and  destroying  the  private  of  the  ad- 
joining property,  but  such  new  window  may 
be  immediately  obstructed,  to  prevent  a  right 
to  its  being  acquired  by  twen^  years^  use,  8 
Campb.  82. 

The  person  in  actual  possession,  whether 
lawfully  or  not,  may  support  this  action 
against  a  wrong-doer,  1  East,  ?44;  1  Show. 
7,  n  a.;  Cro.  Car.  826  A  landlord  may 
also  sue  (br  an  injury  during  the  tenancy. 
Gam.  Dig.  Action  on  Case  for  Nuisance,  B.; 


but  the  form  of  the  declaration  wiM  in  snoh 
case  be  different,  see  the  forms,  post,  777,  and 
8  Went.  648.  A  reversioner  may  sue,  see  4. 
Burr.  2141.  8  C.  &  P.  817;  .'ind  see  a 
ibrm  at  the  suit  of  a  reversioner,  d  W'eutw.  948. 

The  action  may  be  either  against  the  party 
who  made  or  continued  the  nuisance.  Com. 
Dig.  Action  Ibr  Nuisance,  B.  1  B.  &  P.  401, 
and  generally  against  the  occupier  of  the  ad- 
joining premises,  4  T.  R.  818;  2  Hen.  Bla.  860$ 
or  an  agent,  6  Moore,  47;  Ante,  voL  L  96. 
Or  it  may  be  against  the  lessor  for  a  nuissaoe 
erected  by  him,  and  continued  by  his  .tenant, 
2  Salk  460;  12  Mod.  686. 

(y)  Possession  in  fiict  is  sufiBcient,  1  East, 
244.  4  T.  R.  719;  1  Show.  7,  note  a;  and 
the  term  **lawM*'  is  unnecessary,  5  Eut^ 
276;  and  it  is  improper  to  declare  on  a  aamn 
in  fee,  or  otherwise  to  state  the  plaintiff's  title, 
2  Saund.  118  a,  n.  1 ;  Com.  Dig.  Plead.  C.  S9, 
and  ante,  vol  L  202,  414.  If  a  title  bs 
stated,  and  it  appear  ^to  be  insufficient,  the 
declaration  will  be  demurrable,  2  Lord  Raym. 
1228;  Salk.  866;  and  if  not  demurred  to,  it 
must  be  proved  as  stated,  2 Saund.  206  a, note 
22,  207  a,  note  24. 

(z)  The  venue  is  local.  Com.  Dig.  "Action," 
N.,  but  is  not  necessary  to  give  a  local  des- 
cription of  the  nuisance,  '2  East,  497. — 11 
East,  226.— 1  Taunt  879;  and  if  there  beany 
doubt  as  to  it,  merely  say  it  was  situate  **  in 
the  county  of ." 

(a)  This  is  a  sufficient  statement  of  the 
right,  1  Show.  7.-2  Saund.  113  b. 

(6)  LiL  Ent  84,  note.  It  is  usual  to  insert 
the  word  **ancient,'*  but  it  is  unnooessaiy, 
and  in  cases  where  the  windows  are  not  so, 
should  be  omitted,  Com.  Dig.  Action  fbr  Nui- 
sance, E  l.-^how.  7  Lil.  Ent  81,  2.-2 
Saund.  118  b,  114.  Twenty  years  uninter- 
rupted use  of  the  windows  is  sufficient,  see 
ante,  766  a,  note. 

ie)   The  precise  day  is  not  material,  (Vow 
Elis.  191.-2  Saund.  24  a. 
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building  (d),  near  to  the  said  ii?indow3,  and  wrongfully  and  injuriously  kept  to  uovses 
and  continued  the  said  wall  and  buildings  so  there  erected  and  made,  for  a  ^*  ^t^^  ^^ 
long  space  of  time,  to  wit,  from  the  day  and  year  aforesaid,  hitherto,  (e). 
By  means  of  which  said  premises  the  said  "^messuage  or  dwelling-house,  with  r  ^'rn'Q  i 
the  appurtenances,  during  all  the  time  aforesaid,  was,  and  still  is,  greatly 
darkened  (/),  and  the  light  and  air  were  and  are  hindered  and  prevented 
from  coming  and  entering  into  and  through  the  said  windows  into  the  said 
messuage  or  dwelling-house  and  the  same  hath  thereby  been  rendered  and  is 
ckde,  uncomfortable,  unwholesome,  and  unfit  for  habitation,  and  the  said 
pkinti£f  hath  thereby  been,  and  still  is  greatly  annoyed  and  incommoded  in 
the  use,  possession,  and  enjoyment  of  his  said  messuage  or  dwelling-house 
with  the  appurtenances.  And  also,  by  means  of  the  premises,  the  said  plain- 
tiff hath  been  forced  and  obliged,  for  the  obtaining  light  in  his  said  messuage 
or  dwelling-house,  to  lay  out  and  expend  a  large  sum  of  money,  to  wit,  the 
Bum  of  £ —  in  and  about  the  making  of  a  sky-light  therein  Q),  to  wit,  at, 
&c.  (venue)  aforesaid. 

[Second  count  same  as  the  first  to  the  asterisk,  and  then  proceed  as/ol-  Second 
lows :] — "  kept  and  continued,  and  caused  to  be  kept  and  continued  a  certain  ^^^^  ^^^ 
wall  and  building,  before  then  wrongfully  erected  and  raised  near  the  said  the  uui- 
window,  for  a  long  space  of  time,  to  wit,  hitherto."     By  means,  &c. — [Con-  sauce  (A). 
nhide  as  in  the  first  cmmt.] 

And  whereas  also  the  said  plaintiff,  long  before  and  at  the  time  to  the  com*  Third 
mxtting  of  the  grievances  hereinafter  next  mentioned,  was,  and  from  thence  count, 
hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  certain  other  messuage  ^^^^j" 
and  premises,  with  the  appurtenances,  situate  and  being  in  the  "^county  afore-  not  stating 
said,  in  which  said  last-mentioned  messuage  and  premises,  with  the  appurte-  ^^^  means 
nances,  during  all  the  time  aforesaid,  there  were,  and  still  of  right  ought  to  gtruction 

be,  divers,  to  wit, windows,  unto,  into,  and  through  which  the  light  and  i  #771   ^ 

air,  during  all  the  time  aforesaid,  ought  to  have  entered,  and  still  of  right  ^  ■' 

ought  to  enter,  into  the  said  last-mentioned  messuage  and  premises,  with  the 


(d)  It  is  not  neoeasary  to  allege  that  the 
building  was  on  a  new  foiyidation;  though  in 
London  a  person  may  build  upon  an  ancient 
€>iuidation  against  the  lights  of  another, 
Yelv.  216,  216.— l.Rol.  568.— 1  Burr.  248.— 
9Bep  68  b.— 2  Swanst  838.  8uch  custom 
to  obstruct  lights  must  be  confined  to  cases 
wbere  all  the  four  walls  of  the  building 
belong  to  the  party,  and  will  not  justify  him 
in  nismg  an  obstruction  by  means  of  three 
walls  of  his,  so  as  to  darken  the  light  in  a 
fiyiirth  wall  belonging  to  his  neighbor,  8  C.  & 
P.  616.  1  M.  &  M.  860.  If  the  mode  in 
wldc^  the  injury  were  committed  be  doubtful, 
ftdd  a  count  generally  for  obstructing  the  light 
without  stating  the  means,  as  post,  770,  and 
which  wiU  be  sufficient,  8  Leon.  18. — Cro.  Jac 
606— Willea,  677.-1  B.  &  P.  180.— Lord. 
Raym.  462. 

(e)  In  some  cases  this  adhue  exUtit  would 
be  improper,  1  Show.  866. — 8  Lev.  846;  and 
in.  a  declaration  in  the  Common  Pleas,  it 
seems  more  correct  here  to  insert  a  particular 
dsEy,  but  in  R.  B.  by  bill,  the  adhuc  $xittii 
is  always  proper,  as  the  writ  may  be  issued 
before  the  cause  of  action  accrues,  4  East,  76; 
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7  T.  R.  4 ;  but  in  all  cases  it  is  improper  to 
declare  for  damages  which  can  only  have 
accrued  after  the  time  of  declaring,  2  Saund. 
169  to  171. 

(/)  Any  diminution  is  actionable,  4   £sp. 
Rep.  69.T-2  Selw.  N.  P.  4th  edit  1046. 

(ff)  Omit  this  if  not  the  Ikct. 

(A)  Case  is  the  proper  remedy,  though 
trespass  is  sometimes  maintainable,  see  ante, 
ToL  i.  146,  206.-1  Stark.  22.  When  case 
does  not  lie,  2  Stark.  684.  See  Lil.  Ent  82. 
In  a  declaration  for  the  continuing  of  a  nui- 
sance, it  is  not  necessary  to  show  the  time 
when  the  nuisance  was  erected,  Cro.  Eliz.  191. 
As  to  this  count  in  general,  see  Lord  Raym. 
870.— 1  Siilk.  10.— Carth.  466.  If  the  action 
is  not  brought  against  the  original  erector  of 
the  nuisance  but  against  his  feoffee,  lessee,  &c. 
it  may  be  necessary  to  allege  a  special  request 
to  the  defendant  to  remove  the  nuisance. 
Willes,  688.— Cro.  Jao.  666.-6  Co.  100,  1 
Jenk.  260.  A  notice  of  removal  left  at  the 
premises,  is  evidence  against  a  subsequent 
occupier  to  render  him  liable,  Ry.  &  Moo.  C 
N.  P.  189. 
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TO  HousBi  appurtenances,  for  the  convenient  and  wholesome  use,  occupation,  and  enjoy- 
OB  LAND  IN  jQ^j^^  thereof,  and  of  which  said  premises  the  said  defendant  hath  alwajs  had 
notice,  to  wit,  in  the  county  aforesaid.  Yet  the  said  defendant,  well  knowing 
the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending  to  injure 
and  prejudice  the  said  plaintiff,  and  to  deprive  him  of  the  use,  benefit,  and 
enjoyment  of  the  said  windows,  and  to  annoy  and  incommode  him  in  the  use, 
possession,  and  enjoyment  of  the  said  last-mentioned  messuage  and  premises, 
with  the  appurtenances,  heretofore,  to  wit,  on,  &;c.  [any  day  about  the  tifne\ 
and  on  divers  other  days  and  times  aforesaid,'  and  before  the  commencement 
of  this  suit,  in  the  county  aforesaid,  wrongfully  and  injuriously  greatly  dark- 
ened the  said  windows,  and  hindered  and  prevented  the  light  and  air  from 
coming  and  entering  unto,  into,  and  through  the  said  windows,  into  the  said 
last-mentioned  messuage  and  premises,  with  the  appurtenances,  and  the  same 
have  thereby  been  rendered  and  are  uncomfortable,  unwholesome,  and  unfit 
for  habitation ;  and  the  said  plaintiff  hath  thereby  been,  and  still  is,  greatly 
annoyed  and  incommoded  in  the  use,  possession,  and  enjoyment  of  his  said 
last-mentioned  messuage  and  premises,  with  the  appurtenances,  to  wit,  at,  A;c. 
{venue)  aforesaid. 

For  pot           {^Commence'nxent  of  ante^  596.     The  venue  is  locaL\ — For  that  whereas 
repairing    ^^^  ^^  plaintiff,  before  and  at  the  time  of  the  committing  of  the  grievances 
adjoining    hereinafter  mentioned,  was  and  from  thence  hitherto  hath  been,  and  still  is, 
pi  liiititf '8   lawfully  possessed  (A*)  of  a  certain  dwelling-house,  with  the  appurtenances, 
liouae  (i;.   gjtuate  and  being  in  the  county  of [or  at,  &c.]  and  in  which  said  dwell- 
ing-house, with  the  appurtenances,  the  said  plaintiff  and  his  fiunily,  at  the 
time  hereinafter  mentioned,  inhabited  and  dwelt,  and  still  do  inhabit  and 
dwell,  to  wit,  in  the  county  [or  at,  &c.]  aforesaid  (/).      And  whereas  also 
the  said  defendant,  before  and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  next  mentioned,  was  and  from  thence  hitherto  hath  been,  and  still 
is,  possessed  of  a  certain  other  dwelling-house  with  the  appurtenances,  and  of 
a  certain  privy  near  to  the  said  dwelling  house  of  the  said  plaintiff,  to  w^it,  in 
the  county  [or  at,  &c.]  aforesaid ;  and  by  reason  of  the  possession  of  his  said 
r  *779  1  dwelling-house  and  privy,  with  the  appurtenances,  during  all  the  time  here- 
^    ■  *  ^  J  inaftier  next  mentioned,  the  said  defendant  'bought  to  hwfe  repaired,  and  still 
of  right  ought  to  repair  (m),  a  certain  wall  adjoining  the  said  privy,  and  near 
to  the  said  premises  of  the  said  plaintiff,  as  often  us  need  or  •occasion  bath 
been  or  required,  or  should  be  or  require,  to  wit,  in  the  county  [or  at,  &c.] 
aforesaid.      Nevertheless  the  said  defendant  well  knowing  Uie  premises,  but 
contriving,  and  wrongfully  and  unjustly  intending  to  injure,  prejudice,  and 
aggrieve  the  said  plaintiff,  and  to  incommode  and  annoy  him  and  his  family 
in  the  possession,  use,  occupation,  and  enjoyment  of  the  said  dwelling-house, 
with  the  appurtenances,  heretofore,  to  wit,  on,^  &c.  and  from  thence  for  a  long 
space  of  time,  to  wit,  hitherto,  in  the  county  aforesaid,  wrongfully  and  un- 
justly suffered  and  permitted  tlie  said  wall  to  be  and  continue,  and  the  same 
during  all  that  time  was,  and  still  is,  out  of  repair  for  want  of  needful  and 
necessary  reparation  thereof,  and  by  means  thereof,  on  the  day  and  year 

(t)  See  the  general  note,  ante,  7C8;  and  the  need  not  be  proved,  2  East,  497.-5  Tumt. 

precetJents,  3  Lord  Raym.  824.— Morg.   333,  789. 

847,  368,  854.  857,  449.  (m)   This  aUegaUor  of  debuU  reparare  is 

(A")  This  is  sufficient,  ante,  7G0,  notey.  sufficient  1  Salk.  860.— Lord  Raym.  1092, — 

(O    This  is  to  be  considered  as  the  venue,  8  T.  R.  766.-2  Saund.  114  a,  b,  o. 

and  not  as  a  local  description,  and  therefore 
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aforesaid,  and  on  divers  days  and  times,  during  that  time,  divers  large  quan-  to  houses 
tities  of  excrement  and  filth  penetrated,  issued,  and  flowed  £rom  and  out  of  the  ^*  ^^  ^^ 
aaid  privj,  through  the  said  wall,  unto  and  into  the  said  premises  of  the  said 
plaintiff^  and  stayed,  continued  and  remained  therein,  during  all  the  time  afore-  - 
said  *  ;  and  also  thereby  divers  noisome,  noxious,  offensive,  and  unwbolsome 
smells,  vapors,  and  stenches,  during  the  time  aforesaid,  ascended  and  came 
onto  and  into  the  said  premises  of  the  said  plaintiff,  and  on  those  several  days 
and  times  there  greatly  annoyed  and  incommoded  the  said  plaintiff  and  his 
&mily  in  their  said  habitation  of  the  said  dwelling-house  of  the  said  plaintiff, 
and  also  by  means  of  the  premises,  the  said  plaintiff  hath  been  and  is  hinder- 
ed and  prevented  from  exercising  and  carrying  on  his  trade  and  business  of  a 
in  80  beneficial  a  manner  as  he,  before  the  committing  of  the  said  griev- 
ances by  the  said  defendant,  had  been  used  and  accustomed  to  do,  and  would 
have  continued  to  do,  and  hath  thereby  been  deprived  of  divers  great  gains 
and  profits  which  he  otherwise  might  and  would  have  derived  and  acquired, 
to  wit,  in  the  county  [or  at,  &c.  aforesaid.] 

And  whereas  also  the  said  plaintiff,  being  so  possessed  of  his  said  dwelling-  Second 
house,  with  the  appurtenances  as  aforesaid,  the  said  defendant  before  and  ^^^^^  ^'^^ 
at  the  time  of  the  committmg  of  the  grievance  neremafter  mentioned  was  ing  the 
possessed  of  a  certain  privy  and  cesspool,  near  to   the  said  dwelling-house,  cesspool. 
♦with  the  appurtenances,  of  the  said  plaintiff,  and  by  reason  thereof  the  said  [  *773  j 
defendant,  before  and  at  the  time  of  the  committing  the  grievance  by  the  said 
defendant  as  hereinafter  mentioned,  ought  to  have  hindered  and  prevented  the 
excrement,  filth,  and  water,  from  time  to  time  being  in  the  said  privy  and 
'  cesspool,  from  running  and  proceeding  therefrom,  unto  and  into  the  said  dwell- 
ing-house, with  the  appurtenances,  of  the  said  plaintiff,  to  wit,  in  the  county 
[or  at,  <&c.]  aforesaid.     Nevertheless  the  said  defendant  well  knowing  the  said 
last-mentioned  premises,  but  contriving,  and  wrt^ngfuUy  and  unjustly  intend- 
ing to  injure,  prejudice,  and  aggrieve  the  said  plaintiff,  and  to  incommode  and 
annoy  him  and  his  family  in  the  possession,  use,  occupation,  and  enjoyment  of 
hk  said  dwelling-house,  with  the  appurtenances,  heretofore,  to  wit,  on,  &c. 
and  on  divers  other  days  and  times,  between  that  day  and  the  day  of  exhibit- 
ing this  bill,  to  wit,  in  the  county  [or  at,  &c.]  aforesaid,  wrongfully  and  un- 
justly suffered  and  permitted  divers  large  quantities  of  excrement,  filth  and 
water,  to  penetrate,  issue,  and  flow,  from  and  out  of  the  said  last-mentioned 
privy  and  cesspool,  unto  and  into  the  said  premises  of  the  said  plaintiff,  and  to 
stay,  eontinue,  and  remain  therein  during  all  the  time  last  aforesaid,  and  also 
thereby,  Ac. — ISame  as  in  the  first  coimt  from  the  asterisk  to  the  end. 
And  other  counts  more  getiercd^  in  effect  similar  to  tlie  other  count,  jMsty 
774.J 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  commit-  For  mim 
ting  of  the  grievances  by  the  said  defendant  as  hereinafter  mentioned  was,  and  ufacturing 
firom  thenoe  hitherto  hath  been,  and  still  is,  possessed  of  a  certain  messuage  ^*°^*^ 

or  dwelling-house,  and  premises,  situate  in  the  county  of ,  [or  at,  fee] ;  dwelling. 

and  the  said  messuage  or.  dwelling-house,  and  premises  of  the  said  plaintiff,  ho.ise  («). 
with  his  fiimily,  at  the  times  hereinafter  mentioned,  occupied  and  inhabited, 
and  still  doth  occupy  and  inhabit,  to  wit,  in  the  county  [or  at,  &c.  (o).]     And 

(n)  See  other  forma,  Morg.  Free  883,  858,  864,  867,  449*— 3  Wentw.  Index, 
(o)  Bee  ante,  771,  note. 
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TO  Houftss  whereas  also  the  said  defendant,  before  and  at  the  time  of  the  committing  of 
poBasMioiT  *^®  grievances  hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath 

*  been,  and  still  is  possessed  of  a  certain  piece  or  parcel  of  ground  contiguous  and 

•  near  to  the  said  messuage  or  dwelling-house,  and  premises,  of  the  said  plain- 
tiff, to  wit,  in  the  countj  (or at,  <tc.]  aforesaid.  Nevertheless  tliesaid  defen- 
d mt  contriving  and  intending  to  injure,  prejudice,  and  aggrieve  the  said  pLiin- 
tiff,  and  to  incommode  and  annoy  him  and  his  family  in  the  possession,  occu- 
pation, and  enjoyment  of  his  said  messuage  or  dwelling-house,  and  premises, 
heretofore,  to  wit,  on,  &c.  and  on  divers  other  days  and  times, between  that  day 
and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  say,  "  commencement  of 
this  suit,'']  wrongfully  and  injuriously  erected  and  built  a  certain  building 
and  erected  on  the  said  piece  or  parcel  of  ground  of  the  said  defendant,  so  be- 
ing contiguous  and  near  to  the  said  messuage  or  dwelling-house  and  premises 
of  the  said  plaintiff  as  aforesaid,  and  wrongfully  and  injuriously  kept  and  con- 
tinued, and  caused  to  be  kept  and  continued,  the  same  building  and  erection 
so  erected  and  made,  for  a  long  space  of  time,  to  wit,  hitherto ;  and  on  the 
Boveral  days  and  times  aforesaid,  to  wit,  in  the  county  {or  at,  Ac]  aforesaid, 
wrongfully  and  injuriously  exercised  and  carried  on  in  the  said  house  or  build- 
ing, the  trade  or  business  of  a  candle-maker  or  manufacturer  of  candles,  and 
made,  and  caused  and  procured  to  be  made  and  manufactured,  divers  large 
quantities  of  candles  therein.  By  means  of  which  several  premises,  divers 
noisome,  noxious,  and  offensive  vapors,  fumes,  smokes,  smells,  and  stenches, 
on  the  several  diiys  and  times  aforesaid,  rose,  issued,  and  proceeded  from  thelsaid 
buildings  and  erections,  and  entered  into  and  spread  and  diffused  themselves 
over  and  upon,  into,  through,  and  about  the  said  messuage  or  dwelling-house 
and  premises  of  the  said  plaintiff,  and  the  air  over,  through,  and  about  the* 

f  *774  ]  same,  was  thereby  greatly  filled  and  impregnated  ♦with  the  said  noisome,  nox- 
ious, and  offensive  vapors,  fumes,  smokes,  smells,  and  stenches,  and  was  ren- 
dered, on  the  said  several  days  and  times  aforesaid,  and  became  and  was,  and 
still  is  corrupted,  offensive,  unwholsome,  unhealthy  and  uncomfortable,  and 
the  said  plaintiff  hath  thereby  been,  and  still  is,  greatly  annoyed  and  incom- 
moded in  the  use,  possession,  occupation,  and  enjoyment  of  the  said  messuage 
or  dwelling-house  and  premises,  and  hath  been,  and  is,  by  means  of  the  com- 
mitting of  the  ^ievance^  aforesaid,  by  the  said  defendants  as  aforesaid,  other- 
wise greatly  injured  and  damnified,  to'wit,  in  the  county  [o;-  at,  &c.J  afore- 
said. 

Second  And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  commit- 

count  ting  of  the  grievances  hereinafter  next  mentioned,  was  and  from  thence  hither- 
erdL  ^^'  ^  ^^^^  been,  and  still  is,,  lawfully  possessed  of  a  certain  other  messuage  and 
premises,  situate  in  the  county  aforesaid,  [or  at,  &c.]  and  which  said  last-men- 
tioned messuage  and  premises,  the  said  plaintiff  and  his  family,  at  the  said  several 
times  hereinaifter  next  mentioned,  occupied,  inhabited,  and  dwelt  in,  and  still 
do  occupy,  inhabit,  and  dwell  in,  to  wit,  in  the  county  [or  at,  Ac]  aforesaid ; 
yet  the  said  defendant,  well  knowing  the  premises,  but  contriving  and  intend- 
ing to  injure,  prejudice,  and  aggrieve  the  said  plaintiff,  and  to  incommode  and 
annoy  him  and  his  family  in  the  possession,  occupation,  and  enjoyment  of  his 
f  *775  ]  said  last-mentioned  messuage  and  premises,  ^heretofore,  to  wit,  on  the  day 
and  year  aforesaid,  and  on  the  several  days  and  times  aforesaid,  wrongfully 
and  injuriously  caused  and  procured  divers  noxious,  offensive,  and  unwholsome 
vapors,  fumes,  smokes,  smells,  and  stenches,  to  arise  and  ascend  near  to,  in, 
and  about  the  said  last-mentioned  messuage  and  premises  of  tlie  said  plaintiflj 
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and  the  same  have  thereby  been  rendered  and  become  uncomfortable,  un-  *^  hocsis 
healthy,  and  unwholesome,  and  unfit  for  habitation  ;  and  the  said  plaintiff  hath  possjbmiiov. 
thereby  been  and  still  is  greatly  annoyed  and  incommoded  in  the  possession, 
use,  occupation,  and  enjoyment  of  the  said  last-mentioned  messuage  and  prem- 
ises, and  hath  been,  is,  and  by  means  of  the  premises,  otherwise  greatly  injured 
and  damnified,  to  wit,  in  the  county  [or  at,  &c.]  aforesaid. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  committing  For  keep- 
of  the  grievances  in  this  count  mentioned,  was,  and  from  thence  hitherto  hath  ^8  * 
been,  and  still  is,  lawfully  possessed  of  a  certain  dwelling-house  and  premises,  ^^^^  J^ 

with  the  appurtenances,  situate  in  the  county  of [or  at,  &c.J  and  in  to  plain- 

which    said   dwelling-house,  with  the  appurtenances,  he  the  said   plaintiff,  ^^^ 
at  the  said  several  times  in  this  count  hereafter  mentioned,  used,  exercis-  ^h"reby 
ed,  and  carried  on  the  business  and  employment  of  a  school-master ;  and  plaintiff, 
also,  at  the  said  several  times  did,  together  with  his  family,  and   divers,  ^howasa 

to  wit, scholars,  by  him  boarded  and  lodged  in  his  said  dwelling-house,  maater 

inhabit  and  dwell,  and  still. doth  inhabit  and  dwell,  to  wit,  at,  &c.  {venue),  was  pi^ 
And  whereas  also  the  said  defendant,  before  and  at  the  time  of  the  commit-  If°*^ 
ting  of  the  said  grievances,  was,  and   from  thence  hath  been,  and  still  is,  habU^g 
possessed  of  a  certain  other  dwelling-house  anjl  piece  of  ground,  with  the  his  house, 
appurtenances,  near  to  the  said  dwelling-house  of  the  said  plaintiff,  to  wit,  "*^  ^<^* 
at,  &c.  (^vetme)  aforesaid ;  yet  the  said  defendant,  well  knowing  the  prem-  ^^^^g, 
Bes,  but  contriving  and  wrongfully  intending  to  injure  and  aggrieve  the  said 
plaintiff,  and  to  incommode  and  annoy  him,  together  with  his  said  family 
and  scholars,  in  the  possession,  use,  occupation,  and  enjoyment  of  his  said 
dwelling-house,  with   the  appurtenances,  to  wit,  en,   &c.   at,  &c.  {venue) 
wrongfully  and  injuriously  erected  and  made,  on  the  said  piece  of  ground, 
a  certain  slaughter-house,  and  also  divers,  to  wit,  —  sheep-pens,  —  cattle- 
pens,  and  —  hog-sties,  and  the  same  so  erected  and  made,  wrongfully  and 
injuriously  kept  and  continued  for  a  long  space  of  time,  to  wit,  from  the  day 
and  year  aforesaid,  hitherto,  and  on  divers  days  and  times  during  the  said 
space  of  time  killed  and  slaughtered  divers  cattle  and  beasts,  to  wit,  —  ox^ 
en,  — calves,  —  sheep,  and — hogs,  in*  the  said  slaughter-house,  and    put 
and  placed  in  and  near  the  same,  divers  large  quantities  of  blood,  garbage, 
and  offal,  arising  from  4he  carcasses  of  the  said  cattle  and  beasts,  and  «the 
same  so  there  put  and  placed,  wrongfully  and  injuriously  kept  and  contin- 
ued for  divers  long  spaces  of  time,  to  wit,  for  the  space  of —  hours  next  after 
the  respective  times  of  so  putting  and  placing  the  said  blood,  garbage  and 
offal  as  aforesaid,  whereby  during  the  times  aforesaid,  divers  noxious  and  of- 
fensive smells  and  stenches  arising  from  the  said  blood,  garbage,  and  ofial, 
penetrated  and  entered  and  came  into  the  said  dwelling-house  of  the  said 
plaintiff,  and  rendered  the  same  unwholesome  and  uninhabitable ;  and  the 
said  defendant  also,  on  the  said  several  days  and  times,  wrongfully  and  inju- 
riously kept  and  continued  in  the  said  sheep-pens,  cattle-pens,  and  *hog-sties,  [  *776  ] 
divers,  to  wit,  —  sheep,  —  oxen,  —  calves,  and  —  hogs ;  by  means  whereof 
divers  loud  and  offensive  sounds  and  noises  arising  from  the  bleating,  lowing, 
and  grunting  of  the  said  sheep,  oxen,  calves,  and  hogs,  entered  and  came 
into  and  about  the  said  dwelling-house  of  the  said  plaintiff,  and  further  greatly 
annoyed,  incommoded,  and  disturbed  the  said  plaintiff,  together  with  his  said 
fiunily  and  scholars,  in  the  possession   and  enjoyment  thereof,  so  that,  by 
means  of  the  several  premises  aforesaid,  the  said  plaintiff  hath  been,  during 
all  the  time  aforesaid,  and  yet  is,  not  only  disturbed  and  annoyed,  injured 
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occupjmg  and  enjoying  the  same  m  so  ample  and  beneficial  a  manner  as  he 
otherwise  might,  could,  and  would  and  ought  to  have  done,  but  is  also  much 
injured  in  his  said  business  of  school-master,  and  likely  to  lose  many  of  his 
said  scholars,  and  to  be  prevented  from  procuring  others,  and  thereby  to  lose 
great  profits  arising  therefrom,  to  wit,  at,  &c.  {venue}  aforesaid. — [Arid 
a7io(her  count  more  geyieral^  merely  stating  that  defendant  caused  the 
offensive  vapors  and  noises  to  arise  and  be  nuidej  iqfon  the  principle  of 
the  general  count,  ante,  774.] 

For  cut-  por  that  whereas  the  said  plaintiff,  on,  &c.  and  long  before,  was,  and  con- 
^eos  iTan  tinually  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of 
ftvenuo,  to   and  in  a  certain  messuage  or  dwelling-house,  with  the  appurtenances,  situate 

the  shade    ^nd  being  at  the  parish  of in  the  county  of and  by  reason  thereof, 

plaintiff  during  all  the  time  aforesaid,  was,  and  still  is,  lawfully  entitled  to  the  use 
wasenti-  and  enjoyment  of  a  certain  coachway  or  avenue,,  and  of  a  certain  foot- walk 
tied  as  oc-  qj.  avcnue  there  near  adjoining  and  leading  to  the  said  messuage  or  dwelling- 
mo^iage.*  ^^'^se,  and  to  the  shade,  shelter,  protection,  and  ornament  of  divers  trees,  to 

wit, elm  trees, lime  trees,  and other  trees,  during  all  the 

time  aforesaid,  growing  and  being  in  and  near  the  said  way- walk  avenues ; 
yet  the  said  defendant,  well  knowing  the  premises,  but  contriving,  and  wrongs 
fully  intending  to  hurt,  injure,  and  prejudice  the  said  plaintiff  in  this  behalf, 
and  to  obstruct  him  in  the  use  and  enjoyment  of  the  said  walks  and  avenues, 
and  to  deprive  him  of  the  shade,  shelter,  protection,  and  ornament  of  the 
said  trees  there,  whilst  the  said  plaintiff  was  so  possessed  and  entitled  as 
aforesaid,  to  wit,  on  the  same  day  and  year  aforesaid,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  exhibiting  the  bill  of  the 
said  plaintiff,  at,  Ac.  {venue),  aforesaid,  wrongfully  and  injuriously  cut,  lop- 
ped, and  topped  the  said  trees,  to  wit, of  the  said  elm  trees, of 

the  said  lime  trees,  and of  the  said  other  trees.     By  means  whereof 

the  said  plaintiff  hath  been  greatly  obstructed  and  prejudiced  in  the  use  and 
enjoyment  of  the  i^d  way-walk  and  avenues,  and  hath  been  and  is  greatly 
deprived  of  the  shade,  shelter,  protection,  and  ornament  of  the  said  trees  so 
lopped,  topped,  and  cut  as  aforesaid,  to  wit,  at  &c.  {venue)  aforesaid. 

For  crecu       For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  commit- 
Sulding      ^^8  ^f  ^^^  grievances  hereinafter  mentioned,  was,  and  from  thence  hitherto 
next  to       hath  been,  and  still  is,  lawfully  possessed  of  a  certain  messuage  and  prem- 
plaintiff's,  jses,  with  the  appurtenances,  situate  in  the  county  aforesaid,  and  in  which 
S^**water*  Said  messuage  and  premises,  the  said  plaintiff  and  his  fiunily  have,  for  and 
ran  there-   during  all  the  time  aforesaid,  resided  and  dwelt,  and  still  do  reside  and 
from  on  ^     dwell,  to  wit,  at,  &c.  (venue) ;  nevertheless  the  said  defendant,  contriving 
hOTi^*and   ^"^  wrongfully  and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the 
injured  it.   Said  plaintiff  in  the  possession,  use,  occupation,  and  enjoyment  of  his  said 
and  plain-  messuage  and  premises,  and  to  render  the  same  incommodious,  unfit  for  habi- 
Srt  ted«^^  tation,  and  of  little  or  no  use  or  value  to  the  said  plaintiff,  whilst  the  said 
ere,  &c.~    plaintiff  was  so  possessed  thereof,  and  so  resided  and  dwelt  with  his  femily  as 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid, 
wrongfully  and  unjustly  erected  and  built,  and  caused  and  procured  to  be 
erected  and  built,  a  certain  building  near  to  the  said  messuage  and  premises 
of  the  said  plaintiff,  in  so  careless,  negligent  and  improper  a  manner,  that  by 
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reason  thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  on  di-  ^  housbb 
vers  other  tunes  afterwards,  and  before  the  commencement  of  this  suit,  di-  ^^^^jo^ 
vers  large  quantities  of  rain-water  ran  and  flowed  from  the  said  building 
down  to,  upon,  against,  and  into,  the  said  messuage  and  premises  of  the  said 
plaintiff,  and  the  walls,  roo&,  ceilings,  beams,  wainscottings,  papering,  floor, 
stairs,  doors,  and  other  parts  thereof^  and  therein  being,  and  thereby  greatly 
weakened,  injured,  wetted,  and  damaged  the  said  messuage  and  premises  of 
the  said  plaintiff,  and  the  said  walls,  roo&,  ceilings,  wainscottings,  paperings, 
floors,  stairs,  doors,  and  other  parts  thereof,  and  by  reason  of  the  premises, 
*the  said  messuage  and  premises  of  the  said  plaintiff  became,  and  were  and  [  *m  ] 
are  damp,  incommodious,  and  less  fit  for  habitation ;  and  also,  by  reason  of 
the  premises,  one  E.  F.  who  before  the  time  of  committing  of  the  said  griev- 
ances had  resided  and  lodged  in  the  said  messuage  and  premises  of  the  said 
plaintiff  as  a  lodger,  at  a  certain  rent  and  profit  payable  by  the  said  E.  F.  to 
the  said  plaintiff  in  that  behalf  from  the  time  of  the  committing  of  the  said 
grievances,  hath  hitherto  ceased  to  reside  or  lodge  in  such  messuage  and 
premises  as  a  lodger  or  otherwise,  and  thereby  the  said  plaintiff  hath  lost 
divers  great  gains  and  profits,  which  she  would  have  otherwise  enjoyed  and 
received,  to  wit,  at,  Ac.  {venue)  aforesaid. — [Add  another  count  more  gen- 
eral^ omitting  the  statement  as  to  defendant  having  erected  a  building^ 
and  merely  stating  that  he  caused  divers  quantities  of  loater  to, run,  ^c, 
into  and  upon  plaintiff^  s  premises,^ 

[Commencement  as  ante,  596.  The  venue  is  local,"] — For  that  whereas,  '^  houses 
before  and  at  the  time  of  the  committing  of  the  *grievances  by  the  said  de-  re^^iom! 
fendant  as  hereinafter  mentioned,  a  certain  messuage  and  premises,  with  the  bj  rever 

appurtenances,  situate  in  the  county  of [or  at,  &c.  (7)]  was  in  the  pos-  sioner  for 

session  and  occupation  of  a  certain  person,  to  wit,  one  E.  F.  as  tenant  there-  ^*™*^ 
of  (r)  to  the  said  plaintiff,  (the  reversion  thereof  then  and  still  (5)  belonging  messuage 
to  the  said  plaintiff)  to  wit,  at,  &c.  {venue).     Yet  the  said  defendant  well  in  the  pes- 
knowing  the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending  f^^|^°  °^. 
to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  his  reversionary  estate  (p). 

r  *778  1 

(  p)  See  forms,  9  Wentw.  186;  8  Wentw.  284.  The  want  of  sach  an  all^;ation  wiU  be  ^  -' 
Index,  61  to  68;  Morg.  868;  Plead.  A.  76;  2  a  cause  for  arresting  the  judgment;  therefore, 
Wila.  861;  1  T^ont  186;  2  M.  &  S.  284.  See  when  the  plaintiff  declared  as  a  reversioner  of 
a  form  at  the  suit  of  revers'.uuer  for  stopping  a  yard  and  part  of  a  wall,  which  W.  F.  occu- 
a  way,  8  Wentw.  550.  That  reversioner  may  pied  as  tenant  to  him,  and  that  the  defendant 
soe,  see  Com.  Dig.  Action  on  Case,  Nuisance,  wrongfully  placed  on  the  wall  quantities  of 
B;  8  LeT.  860.  In  4  Burr.  2141,  it  was  held,  bricks  and  mortar,  and  raised  it  to  a  greater 
that  case  lies  by  a  reversioner  for  obstructing  height  than  before,  and  placed  pieces  of  timber 
ancient  lights;  and  see  a  form  of  declaration  on  the  wall,  overhanging  the  yard,  per  quod 
in  such  a  case,  8  Wentw.  548.  As  to  an  action  the  plaintiff  during  all  the  time  lost  the  use  of 
by  a  Temainder>man  of  copyhold,  premises,  see  the  wall;  and  by  means  of  the  timber  over- 
Lev.  180.  Fisher  on  Copyh.  1141  Ry  a  re-  hanging  the  wall,  the  rain  flowed  from  the 
mainder-man  against  a  tenant  for  life,  see  2  wall  on  the  yard,  and  thereby  the  yard  and 
SauncL  252  a.  Tht  statement  of  the  rever-  wail  were  injured,  and  did  not  state  that  his 
nooary  interest  is  merely  inducen\ent,  and  reversion  had  been  prejudiced,  the  court  ar- 
liioogh  a  seisin  in  fee,  &c.  is  often  stated  iii  a  rested  the  judgment,  1  M.  &  S  284.  If  the 
declaration  by  a  reversioner,  (see  8  Wils.  461,)  tenant  holds  under  a  written  agreement,  it 
yet  in  order  to  avoid  the  necessity  of  proving  must,  it  seems,  be  procured,  4  B.  &  C.  465. 
Hie  precise  estate  as  alleged,  it  may  be  ad  visa-  {q)  The  precise  local  situation  of  the  prem- 
Me  to  adopt  the  above  form,  which  will  suffice,  ises  need  not  be  inserted. 
2  Saond.  188  b,  258  d.  Com.  Dig.  Pleader,  (r)  A  mortgagor  is  tenant  to  mortgagee; 
C.  89.    The  plaintiff  must  distinctly  allege  and  5  B  &  A.  604. 

Iirove  such  a  permanent  injaty  as  to  aflfect  his  -      (•)   The  all^ation  as  to  the  possession  or 

reversionary  interest;  an  injury  merely  affect-  title  still  continuing,  is  immaterial,  and  need 

ing  the  possession  vrill  not  suffice,  1  M.  &  S.  not  be  proved,  8  Taunt  187. 
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TO  HOUSES  anj  interest  of  and  in  the  said  messuage  and  premises,  with  the  appurtenances, 
KEVN^ioy!  whilst  the  said  messuage  and  the  premises  were  so  in  the  possession  and  oc- 
cupation of  the.  said  tenant,  as  such  tenant  thereof  to  the  said  plaintiff  as 
aforesaid,  and  whilst  the  said  plaintiff  was  so  interested  therein  as  aforesaid, 
to  wit,  on,  &c.  and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  exhibiting  this  bill,  [or  if  in  C.  P.  ''before  the  commencement  of 
this  suit,"]  at,  &o.  {venue)  aforesaid,  wrongfully  and  unjustly,  without  the 
leave  or  license  of,  and  against  the  will  of  the  said  plaintiff  [here  stcUe  tlie 
nuisance,  or  subject-maiter  of  complaint y  and  which  must  besfiown  to  hate 
been  of  such  a  perTnafient  nature  a$  to  effect  the  reversionary  interest^  1 
M.  4*  ^-  234.  The  description  of  the  injury  will  necessarily  vary  accord- 
ing to  the  circumstances  of  each  case  ;  see  the  forms  referred  to  below  in 
the  note,  conclude  thus :]  By  means  of  which  said  several  premises  the  said 
plaintiff  hath  been  and  is  greatly  injured,  preiudiced,  and  aggrieved  in  his 
reversionary  estate  and  interest  {t)  of  and  in  the  said  messuage  and  premises, 
with  the  appurtenances  so  in  the  possession  and  occupation  of  the  said  E.  F. 
as  tenant  thereof  to  the  said  plaintiff  as  aforesaid,  to  wit,  at,  &c.  {venue) 
aforesaid. 

fcixice  STa       ^^^  ^^^^  whereas,  long  before  and  at  the  time  of  the  committing  of  the  seV- 
koaae  in      eral  grievances  by  the  said  defendant  hereinafter  "^^mentioned,  a  certain  mes- 

^^i^Kfl,      suage  and  premises,  with  the  appurtenances,  situate  in  the  county  of 

hiul'rever-  [^^  *^*>  ^^'J  ^^  ^^  ^^^  possession  and  occupation  of  a  certain  person,  to  wit, 
Bion,  and    One  E.  F.  as  tenant  thereof  to  the  said  plaintiff,  the  reversion  thereof  expec- 
for  stop-     tant  on  the  determination  of  the  said  tenancy  then  and  still  belonging  to  the 
ch^mn^,*    said  plaintiff,  to  wit,  at,  &c.  {venue).      And  whereas  also,  before  and  at  the 
whereby'     time  of  the  Committing  of  the  several  grievances  hereinafter  mentioned,  the 
the  rooms    gajj  defendant  wa3  and  still  is  possessed  of  a  certain  other  messuage  and  pre- 
demi*^^^"    mises,  with  the  appurtenances,  situate  and  being  near  and  adjoining  to  the 
smoky,       Said  messuage  and  premises  first  mentioned,  to  wit,  at,  &c.  {venue)  aforesaid. 
&c.(tt).      And  whereas  for  divers  and  very  many  years  before  and  until  and  at  the  time 
L  *77U  J  of  committing  the  grievance  hereinafter  next  mentioned,  there  was,  and  of 
right  ought  to  have  been,  and  still  of  right  ought  to  be,  a  certain  fluc^  funnel, 
or  passage,  for  smoke,  leading  from  and  out  of  a  certain  room  in  and  parcel 
of  the  said  first-mentioned  messuage  and  premises,  unto  and  into  and  com- 
municating with  a  certain  chimney,  being  in  the  said  messuage  and  premises 
of  the  said  defendant,  into,  through  and  out  of,  which  said  chimney,  so  being 
in  the  said  messuage  and  premises  of  the  said  defendant,  the  smoke  which 
might  from  time  to  time  arise  and  proceed  from  the  wood,  coals  and  other  fuel, 
kindled,  burnt,  and  consumed  at  and  in  a  certain  fire-place  in  the  said  room 
for  the  necessary  heating,  and  the  wholesome  and  convenient 'use  and  occu- 
pation thereof,  during  all  the  time  aforesaid  until  the  committing  of  the  griev- 
ance hereinafter  next  mentioned,  was  used  and  accustomed,  and  of  right  ought» 
by  and  by  moans  of  the  said  flue,  funnel  or  passage  to  enter,  pass,  ascend  and 
be  carried  away,  to  wit,  at,  &c.  {vefiue).    Yet  tJbe  said  defendant  well  know- 
ing the  premises,  but  contriving,  and  wrongfully  intending  to  injure,  preju- 
dice, and  aggrieve  the  said  plaintiff  in  his  reversionary  estate  and  interest  of 
and  in  his  said  messuage  and  premises,  with  the  appurtenances,  whilst  tbo 
said  messuage  and  premises  were  so  in  the  possession  and  occupation  of  tho 

(0  This  allegation  is  necessary,  and  must  be  prored,  1  M.  &  S.  234, 289. 
(tt)  See  ante,  777,  note. 
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said  E.  p.  as  tenant- thereof  to  the  said  plaintiff  as  aforesaid,  whilst  the  said  «>  houses 
plaintiff  was  so  interested  therein  as  aforesaid,  to  Tfit,  on,  &c.  at,  &c.  {vejitie)  be^ToIT 
wrongfully  and  unjustly,  and  without  the  leave  or  license  of  the  said  plaintiff, 
by  and  by  means  of  divers  large  quantities  of  bricks,  stones,  and  mortar,  shut, 
closed,  stopped  up  and  obstructed  the  said  flue,  funnel,  or  passage,  and  the 
same  so  shut,  clo^d,  stopped  up,  and  obstructed  as  aforesaid,  kept  and  con- 
tinued for  a  long  space  *of  time,  to  wit,  from  the  day  and  year  aforesaid,  i  *780  1 
hitherto,  and  still  doth  keep  and  continue,  whereby  such  smoke  was  and  is 
wholly  hindered  and  prevented  from  entering,  passing,  ascending,  and  being 
carried  away,  into,  and  through  and  out  of  the  said  chimney  from  the  said 
room,  by  or  by  means  of  the  said  flue,  funnel,  or  passage,  and  the  said  room 
hath  thereby  been  rendered  and  still  is  uncomfortable,  unwholesome,  and  un- 
fit for  habitation ;  and  the  said  messuage  and  premises,  with  the  appurtenan- 
ces of  the  said  plaintiff,  is  thereby  become  greatly  deteriorated  and  lessened  in 
value.  By  means  of  which  said  several  premises,  the  said  plaintiff  hath  been 
and  is  greatly  injured,  prejudiced,  and  aggrieved  in  his  reversionary  estate 
and  interest  of  and  in  the  said  messuage  and  premises,  with  the  appurtenan- 
ces, so  in  the  possession  and  occupation  of  the  said  E.  F.  as  tenant  thereof  to 
the  said  plaintiff  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid. — \^Add  other 
counts^  stating  the  injury  less  particularly.  ] 

[Commencement  as  ante  596.  The  venue  is  heal  ] — For  that  whereas  wot  re- 
the  said  plaintiff  heretofore,  to  wit,  on,  &c.  was,  and  from  thence  hitherto  hath  p^^^^^ 
been,  and  still  is,  lawfully  possessed,  and  in  occupation  of  a  certain  close,  p^j^  ^^^  ^ 

situate  and  being  in  the  parish  of in  the  county  of .     And  the  said  pairing  a 

defendant,  during  the  time  aforesaid,  was,  and  still  is,  possessed  of,  and  in  the  ^^^^  *^ 
occupation  of  a  certain  other  close,  situate  and  being  in  the  parish  and  *county  p^^jff  »a 
aforesaid,  and  contiguous  and  next  adjoining  to  the  said  close  of  the  said  plaintiff,  and  de- 
And  the  said  defendant  by  reason  of  the  possession  of  his  said  close,  with  the  ap-  Pendant's 
purtenances,  during  all  the  time  aforesaid,  of  right  ought  {x)  to  have  repaired  thereby 
and  amended,  and  still  of  right  ought  to  repair  and  amend,  a  certain  hedge  or  plaintiff's 
fence  between  the  said  close  of  the  said  plaintiff  and  the  said  close  of  the  said  de-  ®*^  ®^ 
fendant  as  often  as  occasion  hath  required,  to  prevent  cattle  lawfully  feeding  ^gre  hunt- 
and  depasturing,  or  being  in  those  respective  closes  from  erring  or  escaping  ed  and 
from  and  out  of  the  one  into  the  other  of  the  said  closes,  throuorh  the  defects  damaged, 

°  and  de- 

fendant's 
(«)  See  the  Ibrms,  Bro.   Rep.   62,  486;     his  feiKes  per  qwkl,  the  plaintiff's  hone  es-  cattle  got 

Herne,  61,  62;  1   Bro.  £nt   66;  8  Wentw.  caped  into  the  defendant's  oloae,  and  were  there  jji^q  pj^Q. 

Index,  Ixz;  Morg.  Preo.  486;  1  Rich.   C.   P.  killed  by  the  fiilling  of  a  hay-stack,  it  was  tiff's  close 

131,  LiL  Ent.  64,  69.    As  to  thelaw,  seeYln.  held  that  the  damages  was  not  too  remote,  ^j^^  ^j,^. 

Ab.  Iiences;  1  Taunt  529.    Harrison,  L-indl.  and  that  the  action  was  maintainable,  2  Y.  &  minted 

&  Ten.   466.     When  the  defendant's  oattle  J.  891.  damage 

hare  escaped  into  pluntiff  *s  clofl3,  he  may  de-         (x)  This  is  now  determined  to  be  asufBcient  /„,\ 

clare  either  in  case  or  trespass,  1  Salk.  8851  allegation  of  the  defendant's  liabili^  to  repair.  ^  JrrQt  i 

The  action  should  in  general  be  against  the  1  Salk.  885;  1  Ventr.  264;  2  Ld.  Raym.  804;  L  *iol  J 

ooenpier  and  not  the  luidlord,  who  is  not  in  8  T.  R.  766.    It  is  not  necessary  to  introduce 

iMsaesBion,  4  T.  B.  818;  2  Hen.  Bla.  860;  12  the  word  **  tenants,"  unless  the  defendant  be 

Hod.  168.     If  a  man  who  ought  to  inclose  owner  as  well  as  occupier  of  the  soil,  as  it  is 

against  land,   do    not  inclose,   whereby  the  only  in  the  latter  capacity  that  a  mere  lessee 

cattle  of  his  tenants  enter  into  the  land  and  can  be  sued,  4  T.  R.  818;  2  Hen.  Bla.  860; 

do  damage,  the  owner  may  haye  his  remedy,  12  Mod.  168.    Debuit  reparare  is  sufficient, 

^uL  N.  P.  74.     So  an  action  on  the  case  lies  with  out  showing  how  the  defendant  is  liable,  8 

ftr  breaking  the  ibnoee  of  a  third  person,  T.  R.  766;  Oo.  Jao.  665;  1  Salk.  885,  860; 

vhereby  the  cattle  of  the  plaintiff  escape  into  2  Saund.  114  a,  b,  c;  1  Price.  27.    It  seems 

the  land  of  the  former  and  are  distrained,  1  sufficient  although  the  defisndant  was  bound  to 

liord  Raym.  278.    Where  the  plaintiff  declar-  repair  by  agreement,  see  0  B.  &  C.  888,  888. 
ed  in  case  against  the  tenant  for  not  repairing 
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«?^f^  and  insufficiencies  of  the  said  hedge  or  fence,  and  doing  damage  in  those  re- 
spective clases.  Yet  the  said  defendant,  well  knowing  the  premises,  but  con- 
triving, and  wrongfully  and  .unjustly  intending  to  injure  and  aggrieve  the  said 
plaintiff  in  that  behalf,  whilst  the  said  plaintiff  and  defendant  were  so  respec- 
tively possessed  of  their  said  respective  closes,  with  the  said  appurtenances  as 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  exhibiting  this  bill,  to  wit,  at,  &c.  (ve- 
nue) aforesaid,  wrongfully  and  unjustly  sufiercd  and  permitted  the  said  hedge 
or  fence  between  the  said  close  of  the  said  plaintiff,  and  the  said  close  of  the 
said  defendant,  to  be  and  continue,  and  the  same  then  was  ruinous,  prostrate, 
fallen  down,  out  of  repair,  and  in  great  decay,  for  want  of  needful  and  neces- 
sary repairing  and  amending  of  the  same,  whereby  divers  cattle,  to  wit,  •= 

horses, cows, sheep,  &c.  of  the  said  plaintiff,  lawfully  feeding  and 

depasturing  m  the  said  close,  piece  or  parcel  of  land  of  the  said  plaintiff,  on 
the  several  days  and  times  aforesaid,  went,  erred,  and  escaped  from  and  out  of 
the  same,  through  the  said  defects  und  insufficiencies  of  the  said  hedge  or 
fence,  into  the  said  close  of  the  said  defendant,  and  were  then  and  there  driven 

[  *782  ]  about  and  hunted  in  the  said  *close  of  the  said  defendant.  And  thereby  one 
of  the  said  cattle,  to  wit,  a  certain  cow  of  the  said  plaintiff,  then  and  there 
prematurely  calved,  and  became  and  was  greatly  injured  and  damaged.  And 
the  said  plaintiff  was  forced  ond  obliged  to  lay  out  and  expend  a  large  sum  of 
money,  to  wit,  the  sum  £5,  in  and  about  the  endeavoring  to  cure  his  said  cow, 
and  also  bjt  reason  of  the  said  defects  and  insufficiencies  of  the  said  hedge  or 
fence  on  the  several  days  and  times  aforesaid,  divers  other  cattle,  as  well  of 
the  said  defendant  as  of  divers  other  persons,  feeding  and  depasturing,  and  be- 
ing in  the  said  close  of  the  said  defendant  on  the  several  days  and  times  afore- 
said, through  the  said  defects  and  insufficiencies  of  the  said  hedge  or  fence, 
erred  and  escaped  out  of  the  said  close  of  the  said  defendant,  into  the  said  close 
of  the  said  plaintiff,  and  ate  up,  trod  down,  trampled  upon,  consumed,  and 
spoiled,  other  the  grass  and  herbage  of  the  said  close  then  and  there  grow- 
ing and  being,  of  great  value,  to  wit,  of  the  value  of  £20. — {^Conclude  as 
ante,  596.] 


FOB 
pastb,  &0. 


By  rever-        [Commencement  as  ante,  596.] — For  that  whereas  the  said  defendant,  be- 
fie'agahist  foro  and  at  the  time  of  the  committing  of  the  ^grievances  hereinafter  next 

his  tenant   mentioned,  held  and  enjoyed  a  certain  messuage  or  dwelling-house,  and  land, 

fcr  y^rs,    ^j^j^  ^^q  appurtenances,  situate  in  the  parish  of in  the  county  of • 

iary  wiiste  .                          , 

by  cutting       (y)   See  precedents,  8  Wentw.  Inflex,  67  suit  of  a  reversioner,  the  nght  of  the  pHin- 

ilcwn  trees   to  71.     As  to  when  this  action  lies,  sec  ante,  tiff,  and  the  possession  of  the  tenant  should  be 

or  other     *  "^o^-  ^'  1^^>  &^'     ^y  landlord  against  tenant,  described  as  in  the  precedent,  ante,  777.     An 

waste  (y).    or  by  remainder-man  in  foe  against  the  tenant  action  on  the  case  in  the  natarc  of  waste  lies 

r  *7ft  ^  T  ^^^  '^^^»  ^^  -  Siiund.  252  c.  d. ;  Mod.  Ent.  201 ;  at  the  suit  of  a  landlord   against  his  tcxumt, 

L  *  <  oD  J  3  Ley  128;  8  East,  38;  and  see  the  forms  of  for  acta  done  by  the  latter  while  hoMmg  OTer 

stating  the  particular  waste  whether  voluntary  after  the  expiration   of  a  notice   to  qnit,  1 

or   pcrmiijsive,  in  houses,  lands,  or  woods,  2  Campb.   360.     The  landlord  of  a  tenant  Anom 

•    Saund.  252  d,  e,  f.;   3  East,  88.     This  action  year  to  year,  although  there  Iks  no  rcscrvatMm 

may  be  supported  by  any  person  who  has  the  of  the  timber  on  the  premises,  may  support 

twmerf/rtfc  remainder  or  reversion,  whether  in  an  action  of  trespass  vi  tt  armU  against  a 

fee,  in  tail,  for  life  or  years,  against  the  ten-  third  person  for  carrying  it  away  after  tt  baa 

ant  in  possession,  or  a  stranger,  see  the  in-  been  cut  down,  2   Chit.  Rep.  686.    Where  a 

stances,  2  Saund.  252,   n.  7,  where,  see  the  lessor  during  the  term  cut  down  some  oak  pol- 

mode  of  declaring  in  general.    If  the  de?lfv-  lards  growing  upon  the    demised  premmee, 

ration  be  against  a  ttr anger   for  waste  at  the  which  were  unfit  for  timber,  it  was  held,  that 
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as  tenant  thereof  to  the  said  plainbifF,  that  is  to  say,  as  tenant  thereof  from 
year  to  year,  for  so  long  a  time  as  they  the  said  plaintiff  and  defendant  should 
respectively  please,  to  wit,  at,  &c.  aforesaid.  Yet  the  said  defendant  contriv- 
ing, and  wrongfully  and  unjustly  intending  to  injure,  prejudice,  and  aggi'ieve 
the  saidplaintiflFin  his  reversionary  estate  and  interest  of  and  in  the  said  mes- 
suage or  dwelling-house,  and  land,  with  the  appurtenances,  whilst  the  same  so 
were  in  the  possession  of  the  said  defendant  as  tenant  thereof  to  the  said  plain- 
tiff as  aforesaid,  to  wit,  on,  &c.  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  exhibiting  this  bill,  [o7\  if  in  C.  P.  '•  before  the 
oommenoement  of  this  suit,"  at,  &c.  (vemie)  aforesaid,  wrongfully  and  un- 
justly felled  i^z).  cut  down,  and  prostrated,  and  caused  and  procured  to  be 
felled;  cut  down,  and  prostrated,  (a),  divers  trees,  to  wit,  —  oaks,  —  elms,  — ap- 
ple-trees, —  walnut  trees,  and  —  other  trees  of  the  said  plaintiff  of  great  value, 
to  wit,  of  the  value  of  .£— ,  then  standing,  growing,  and  being  in  and  upon  the 
said  land,  and  took  and  carried  away  the  same,  and  converted  and  disposed  there- 
of to  his  own  use.  Whereby  the  said  plaintiff  hath  been  and  still  is  greatly 
injured,  prejudiced,  and  aggrieved  in  his  reversionary  estate  and  interest  of 
and  in  the  said  messuage  or  dwelling-house,  and  land,  with  the  appurtenances, 
to  wit,  at,  &c.  {venue)  aforesaid. — [^Add  a  count  in  trover^  and  concUule  as 
ante  596.] 


FOE 
WASTE,   &C. 


For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  commit-  xiie  likein 
ting  of  the  grievances  hereinafter  next  mentioned,  held  and  enjoyed  divers,  to  another 
wit,  [lOOOJ  acres  of  land  with  the  appurtenances,  situate  and  being  in  the  ^™4ionf 

parish  of in  the  county  of as  tenant  thereof  to  the  said  plaintiff,  er,  against 

under  and  by  virtue  of  a  certain  demise  thereof  theretofore  made,  for  a  term  ^  tenant 
which  is  since  determined,  to  wit,  at,  &c.  {veime).     Yet  the  said  defendant  ^^^gd 
contriving,  and  wrongfully  and  unjustly  intending  to  injure,  prejudice,  and  premises, 
aggrieve  the  said  plaintiff  in  his  reversionary  estate  and  interest  of  and  in  the  for  li^^ing 
said  land,  with  the  appurtenances,  whilst  the  same  were  so  in  the  possession  of  ^^i^^^T^^^ 
the  said  defendant,  as  tenant  thereof  to  the  said  plaintiff  as  aforesaid,  to  wit,  committed 

on,  &c.  and  on  divers  other  days  and  times  between  that  day  and  the day  waste. 

of  A.  D. at,  &c.  (venue)  aforesaid,  wrongfully  and  unjustly  fell- 
ed, cut,  prostrated  and  destroyed,  and  caused  and  procured  to  be  felled,  cut, 
prostrated,  and  destroyed,  divers  timber  trees,  and  other  trees,  and  divers  sap- 
lings and  standards  likely  to  become  timber,  that  is  to  say,  500  timber  trees, 
500  other  trees,  2000  saplings,  and  2000  standards  likely  to  become  timber, 
and  also  large  quantities  of  coppice  wood  and  underwood,  to  wit,  2000  cart- 
loads of  coppice-wood,  and  2000  cart-loads  of  underwood,  at  those  times  re- 


9B  the  tenant  Ibr  life  or  yean  wonid  have  been 
entitled  to  them  if  they  had  been  blown  down, 
•nd  was  entitled  to  the  usufruct  of  them  dar- 
ing the  term,  the  lessor  could  not,  by  wrong- 
iidly  severing  them,  acquire  any  right  to  them, 
and  consequently  that  he  or  his  vendee  oould 
not  maintain  trespass  against  the  tenant  ibr 
Mdng  them,  6  B.  &  G.  897;  8  D.  &  R.  651, 

a  c. 

(#)  It  is  necessary  in  this  action,  as  well  as 
in  the  writ  of  waste,  to  state  in  the  declara* 
the  nature  and  kind  of  waste  which  is  the 
ibject  of  the  action.  See  the  scTeral  forms  in 
2  Saund.  252  d,  e,  t 


(a)  When  trees  are  excepted  in  the  lease, 
trespass  is  sustainable,  and  not  case,  8  East, 
190;  and,  if  not  excepted,  the  interest  of  the 
lessor  in  the  body  of  the  trees  continues,  so 
that  he  may  support  trespass  for  carrying 
them  away,  1  Saund  822,  n.  5;  2  T.  R.  18;  2 
Campb.  491.  But  if  a  lessor,  during  the 
term,  cut  down  trees  growing  upon  the  demis- 
ed  premises,  which  are  fit  only  for  fire-wood, 
and  the  lessee  take  them  away,  trespass  will 
not  lie  against  the  le'bsee  at  the  suit  of  either 
the  lessor  or  his  vendee,  8  D.  &  R.  651 ;  5  B. 
&  C.  897,  S.  C. 
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pectively  standing,  being,  and  growing,  in  and  npon  the  said  land,  the  coppice 
wood  and  underwood,  so  felled  and  cut  as  aforesaid,  at  the  several  times  of  fell- 
ing and  cutting  thereof,  not  being  of  fit,  proper,  and  seasonable  growth  for  being 
felled  and  cut ;  and  the  said  timber  trees,other  trees,  saplings,  standards,  coppice 
wood,  and  underwood,  being  of  great  value,  to  wit,  of  the  value  of  £1000,  and 
took  and  carried  away  the  same  respectively,  and  converted  and  disposed 
thereof  to  his  own  use ;  and  the  said  defendant  also,  on  the  said  several  days 
and  times  aforesaid,  and  during  his  said  tenancy,  took  down,  pulled  down, 
prostrated,  and  destroyed  a  certain  kiln,  to  wit,  lime  kiln,  of  great  value,  to 
wit,  &c.  standing  and  being  on  the  said  premises,  and  took  and  carried  away 
the  same,  and  the  materials  thereof,  containing,  to  wit,  50  cart-loads  of  bricks, 
50  cart-loads  of  stone,  50  cart-loads  of  mortar,  100  weight  of  iron,  and  500 
other  building  materials,  and  carried  away  the  same,  and  converted  and  dis- 
posed thereof  to  his  own  use,  whereby  the  said  plaintiff  hath  been  and  still  is, 
greatly  injured,  prejudiced,  and  aggrieved  in  his  reversionary  estate  and  in- 
terest of  and  in  the  said  land,  with  the  appurtenances,  to  wit,  at,  &c,  (venue) 
aforesaid. 

Second            And  whereas  also  the  said  defendant,  before  and  at  the  time  of  the  commit- 
^^T^^'tr'    ting  of  the  grievances  hereinafter  next  mentioned,  held  and  enjoyed  divers,  to 
down^tim^^  Other  wit,  1000  acres  of  land,  with  the  appurtenances,  comprising,  amongst  other 
ber,  as  de-  land,  divers,  to  wit,  300  acres  of  coppice  wood,  and  300  acres  of  underwood, 
^^"^to      sJ^'i^te  and  being  in  the  county  aforesaid,  as  tenant  thereof  to  the  said  plain- 
have  done,  tJffj  to  wit,  at,  &c.  (vcmie)  aforesaid ;  and  thereupon  it  then  and  there  became 
and  was  duty  of  the  said  defendant  to  cut  the  coppice  wood  and  underwood, 
growing  in  and  upon  the  said  premises,  nt  due  and  proper  times  and  seasons. 
Yet  the  said  defendant  contriving,  and  wrongfully  and  unjustly  intending  to 
injure,  prejudice,  and  aggrieve  the  said  plaintiff,  in  his  reversionary  estate  and 
interest  of  and  in  the  said  land,  with  the  appurtenances,  whilst  the  same  were 
80  in  the  possession  of  the  said  defendant,  as  tenant  thereof  to  the  said  plain- 
tiff, as  aforesaid,  to  wit,  on,  &c.  and  from  thence,  for  a  long  and  unreasonble 
time,  to  wit,  until  the day  of A.  D. •  wrongfully  delayed  cut- 
ting, and  did  not  cut  divers,  to  wit,  100  acres  of  coppice  wood,  and  100  acres 
of  underwood,  of  and  belonging  to  the  said  premises,  which  ought  to  have  been 

cut  before,  to  wit,  in -the  year  of  our  Lord and  wrongfully  and  injuriously 

cut  the  same,  after  the  expiration  of  such  reasonable  times  as  aforesaid,  to  wit, 

on  the day  of in  the  year  of  our  Lord and  just  before  the 

expiration  of  the  said  tenancy  of  the  said  defendant,  by  reason  whereof  he  the 
said  plaintiff  was,  by  the  said  defendant,  wrongfully  and  unjustly  deprived  of 
the  benefit  of  the  fresh  growth  of  the  said  underwood  and  coppice  wood,  after 
the  time  when  the  same  ought  to  have  been  cut,  and  which  he  would  have  had 
if  the  same  had  been  cut  at  due  and  proper  time  in  that  behalf,  and  thereby 
the  said  plaintiff  hath  been,  and  is  greatly  injured,  prejudiced  and  aggrieved 
in  his  reversionary  estate  and  interest  of  and  in  the  said  lands,  with  the  appm> 
tenances,  to  wit,  at,  <fec.  {venue). 

f?d*^^'  [Commencement  ds  ante^  596.] — For  that  whereas  the  said  defendant, 
against  ten-  heretofore,  to  wit,  on,  &c.  at,  kd  venue)  was.  and  ftx)m  thence  hitherto  ^ath 
ant,  for  not  been,  and  still  ts,  tenant  to  the  said  plaintiff,  of  a  certain  messuage,  ^m, 

a^rdiiiff^  land,  and  premises,  with  the  appurtenances,  situate  in  the  parish  of in 

to  good       county  of ,  and  by  reason  thereof,  during  *all  that  time  it  was  the  dut^ 

husbandry,  of  the  Said  defendant,  as  such  tenant  as  aforesaid,  to  manage,  use,  and  culti- 
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vnte  the  said  ifarm,  lands  and  premises,  with  the  appurtenances,  in  a  good      ^« 

and  husbandlike  manner,  and  according  to  the  custom  of  the  country  where  ^^"^>    ^ 

the  said  farm,  lands,  and  premises  were  so  situate  as  aforesaid,  to  wit,  in  the  or  for  not 

parish  and  county  aforesaid.     Yet  the  said  defendant,  not  regarding  his  duty  ^P^^°^' 

in  that  behalf,  but  contriving,  VSrc. — [Slate  the  breaches  accord'mg  to  the    ^'  ^  ^' 

fact^  as  in  assumpsit,  aiite^  307  to  813.    If  the  action  be  not  for  repairing^ 

the  Migatipn  to  repair^  and  the  breach  should  be  stated  as  ante^  307  to 

313,     When  the  action  is  for  the  breach  of  aft  express  covenant,  it  is 

ustial  in  one  count,  immediately  after  the  statement  of  the  tenancy,  to  al- 

kge  the  terms  of  the  tenancy,  the  breach  of  which  is  complained  of  asfoU 

lows : — "  under  and  subject  to  certain  terms  and  conditions  to  be  performr- 

ed  and  fulfilled  by  and  on  the  part  of  the  said  defendant,  that  is  to  say, 

thai,  ^c."      Then  set  forth  the  covenant  in  the  lease,  ^c.     Add  a  count 

m  trover,  if  there  be  any  evidence  to  support  it,  and  conclude  as  ante,  596. 

By  incoming  tenant  against  outgoing,  16  East,  71.] 

[Commencemeiit  as  ante,  596.] — For  that  whereas  the  said  plaintiff,  be-  to  water- 

OOUBSES, 

any  appropriation  of  it  by  another,  divert        ^f* 
more  of  it  to  the  prejudice  of  any  otlier  land-  For  diveii- 
owner  lower  do^'n  the  river,  who  hiid  at  any  ing  the 
tirae  before  such  enlargement  appropriated  to  water  of  a 
himaelf  the  surplus  water  which  did  not  escape  river  from 
by  the  former  channel,  6  East,  208.     And  the  plaintiff  'a 
occupier  of  a  mill  may  maintain  an  action  for  mill  C<^V 
forcing  back  water,  and  injuring  his  mill,  al- 
though   he    has  within  a  few  years  previous, 
erected  a  wheel  requiring  less  water  than  the 
one  he  had  previously  u&cd.     1  B.  &  A.  268. 

But  wh^re  the  defendant  erected  a  dam 
above  the  mill  of  the  plaintiff,  by  which  the 
water  was  diverted  from  its  accustomed  chan- 
nel, but  to  which  it  returned  long  before  it 
peached  the  plaintiff's  mill,  which  diversion 
afiected  the  regularity  of  the  supply,  though 
it  produced  no  wastb  of  water,  it  was  held 
that  the  plaintiff  was  entitled   to  recover,  7 
Moore,  845.     Where  a  plaintiff,  who  had  a 
right  to  irrigate  his  meadow,  by  placing  a  dam 
of  loose  stones  across  a  small  stream,  and  oc- 
casionally a  board  or  fender   fastened  (the 
board  by  means  of  two  stakes),  which  had 
never  been  done  by  his  predecessors,  and  the 
defendant,  who  had  rights  on  the  same  stream, 
having  removed  the  stakes    and  the  boards 
also,  a  verdict  was  given  for  the  plaintiff,  in 
an  action  fbr  such  removal ;  the  court  refused 
to  set  it  aside,  holding,  that  the  defendant  had 
no  right  to  remove  the  board  as  well  as  the 
stakes,  on  the  ground  that  the  stakes  gave  the 
board  a  character  of  permanency,  incompati- 
ble with     the    defendant's    rights,   6   Bing. 
879.    After  twenty  years'   uninterrupted  en- 
joyment of  a  spring   of  water,   an   absolute 
right  to  it  is  gained  by  the  occupier  of  the 
close  in  which  it  issues  above  ground,  and  the 
owner  of  an  adjoining  close  cannot  lawfully  cut 
a  drain  whereby  the  supply  of  water   to  the 
spring   is  diminished,  1   Camp.  468.     If  one 
has  ancient  pits,    which  are  separated  by  a 
rivulet,    he  may  clciinse  them,  but    cannot 
change  or  enlarge  them  to  the  injury  of  the 
water-course,  1  Wils.  174. 


(A)  See  forms  in  assumpsit,  and  notes, 
ante,  807.  When  case  is  maintainable,  id. 
and  ante,  vol.  i.  162. 

(c)  See  forms,  8  Wentw.   Index,  Ixv;  2 
East,  4^7;  4  Id.  107;  6  Id.  208;  Lil.  Ent  65; 
Plead.  A.  74,  78,  106,  226,  251,   300,   807, 
311, 866;  Morg.  849,  365;  2  Rich.  C.  P.  163. 
And  a  form  against  a  canal  company  for  not 
managing  the  canal  according  to  act  of  par- 
liament, 3  Y.  &  J.  60.    See  a   more  general 
fenn,  1  Mail.  141;  Post,  794,  5,  and  the  notes 
to  the  form,  ante,  769,  most  of  which  are  ap- 
plicable.    An  action  lies  for  diverting  or  ob- 
Btmeting  a  water-course  to  which  the  plaintiff 
iias  alright,  and  whereby   he  has  sustained 
damage.    Running  water  is  originally  publici 
;«m,  and  an   individual  can  only  acquire  a 
r^ht  to  it  by  applying  so  much  of  it  as  he  re- 
quires for  a  beneficial  purpose,  leaving  the  rest 
to  others,  who  if  they  acquire  a  right  to  it  by 
sobsequent  appropriation,  cannot  lawfully  be 
distuj4)ed  in  the  enjoyment  of  it.     But'  where 
the  plaintiff  allied  that  defendant  had  erect- 
ed one  dam  above  plaintiff's  premises,  and 
widened   another,  and  thereby  prevented  the 
water  from  running  in  its  usual  course,  and  in 
its  usoal  calm  and  smooth  manner  to  the  plain- 
tiff's premises,  and  thereby  the  water  run  in  a 
different  channel,  and  with  great  violence,  and 
injured  the  banks  and  premises  of  plaintiff,  but 
did  not  allege  an  injury  fW)m  the  want  of  a 
tofficient  quantity    of  water,   and   the    jury 
fiKind  the  plaintiff's  premises  were  not  injur- 
ed, but  were  of  opinion  that  defendant  had  no 
right  to  stop  the  water,  or  keep  it  pent  up 
In  the   Bommer   time,   it  was  held  that  the 
plaintiff  could  not  recover  damages  for  the 
erection  of  the  dam,  but  was  bound  to  allege 
and  prove   that  he  had  sustained  an  injury 
from  the   want  of  a  sufficient    quantity    of 
water,  2  B.  &  C.  910;  4  D.  &  R.  688,  S.  C. 
The  owner  of  land  through  which  a  river  runs, 
eaonot  by  enlarging  a  channel  of  certain  di- 
measionfl,    leading  out  of  the  river  through 
whicli  the  water  had  been  used  to  flow,  before 
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TO  WATER-  fQYQ  j^jjj  j^^  |^}j^  ^jjjjg  Qf  ijjg  committing  of  the  said  grievances  by  the  said  de- 
^c.  '  fendant  hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been,  and 
still  is,  {d)  lawfully  possessed  (c)  of  certain  [iron  and  tin]  works  and  pre- 
mises, with  the  appurtenances,  situate  and  being  in  the  county  of [or 

at  (/)  &c.]  and  by  reason  thereof  before  (^)  and  at  the  time  of  the  commit- 
ting of  the^ievances  hereinafter  mentioned,  of  right  (A)  ought  to  have  had 
and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the  benefit  and  ad- 

f  *T89  ]  vantage  of  the  water  of  a  certain  stream  *  or  water-course  in  the  county  afore- 
said, which  during  all  that  time  of  right  ought  to  have  run' and  (t),  flowed 
and  until  the  diversion  thereof  hereinafter  mentioned,  of  right  had  run  and 
flowed,  arid  still  of  right  ought  to  run  and  flow  unto  (A)  the  said  works  of 
the  said  plaintiff",  for  the  supplying  the  same  with  water  for  the  working  (/) 
thereof  to  wit,  at,  <fec.  (venue)  aforesaid.  Yet  the  said  defendant  well  know- 
ing the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending  to 
injure  and  prejudice  the  said  plaiatiS*  in  this  respect,  and  to  deprive  him  of 
the  use,  benefit,  and  advantage  of  the  water  of  the  said  stream,  and  to  hin- 
der and  prevent  the  said  plaintiff  from  working  his  said  works  in  so  ample  and 
beneficial  a  manner  as  he  had  theretofore  done,  and  of  right  ought  to  have 
done,  and  to  injure  him  in  tlie  way  of  his  trade  and  business  of  a  manufac- 
turer of  [tin  plates]  which  he,  during  all  the  time  aforesaid,  exercised  and 
carried  on,  and  still  doth  exercise  and  carry  on,  at  the  said  works,  and  pre- 
mises, and  to  put  him  to  great  charge,  expense,  trouble,  and  inconvenience, 
whilst  the  said  plaintiff  was  so  possessed  of  his  said  works  and  premises,  with 
the  appurtenances  as  aforesaid,  and  so  exercised  and  carried  on  his  said  trade 
and  business  therein,  to  wit,  on,  &c.  and  on  divers  other  days  and  times,  be- 
tween that  time  and  the  da j  of  exhibiting  the  bill  of  the  said  plaintiff*,  against 
the  said  defendant  in  this  behalf,  [or  if  in  C,  P.  ^^  before  the  commencement 
of  this  suit,"]  to  wit,  in  the  county  aforesaid  (m)  wrongfully  and  injuriously 


{d)  This  allegation  ia  immaterial,  and  need 
not  be  proved.     3  Taunt.  137,  8,  9. 

(e)  This  statement  of  possession  is  sufficient, 
ante,  769. 

(/)  The  Tenue  is  local,  but  a  local  descrip- 
tion of  the  nuisance  is  unnecessary,  2  £a^, 
477.  A  variance  in  a  statement  of  the  local 
situation  ft'om  that  proved,  would  be  fiitaL 
Describing  a  weir  to  have  been  erected  by  the 
defendant,  at  H.,  when  it  was  erected  at  a 
lower  part  of  the  same  water,  at  T.,  the  vari- 
ance was  held  fiital,  1  New  Kep.  290.  2 
Smith's  Rep.  677,  S.  C. 

(g)  Sometimes  this  allegation  would  be 
improper,  4  East,  107;  6  Id.  488;  1  Taunt 
205,  206;  1  B.  &  P.  37.  And  where  one  de- 
olai*ed  in  case  for  obstructing  a  water-course 
upon  hia  possession  of  a  mill,  with  the  appur- 
tenances, and  that  by  reason  of  such  his  pos- 
session  J  he  had  a  right  to  the  use  of  the 
water  running  in  a  certain  tunnel  to  the  mill; 
it  was  held,  that  such  allegation  was  not  sup- 
ported by  proof  that  the  tunnel  was  made  on 
the  defendant's  land,  which  he  had  agreed  to 
let  the  plaintiff  have  for  this  purpose,  for  a 
certain  consideration,  but  of  which  no  convey- 
ance was  made  by  him  to  the  plaintiff,  and  he 
had  since  refused  assent,  because  the  plaintiff 
had  not  the  water  by  reason  of  his  possession 
of  the  miU,  but  by  parol  license  or  contract 


which  could  not  pass  the  title  to  the  land,  and 
the  license  was  revokable  and  revoked,  4 
East,  107;  and  see  6  B.  &  C.  221;  7  D.  &  B. 
788,  a  C. 

(A)  Ante,  769,  and  6  Bast,  208. 

(i)  It  is  not  necessary  to  show  any  other 
title  in  a  declaration  for  the  diversion  of  a 
water-course  than  **  qua  ad  Urram^^^  &e.  of 
plaintiff  "  currere  consuevit;**  2  Saund.  114; 
Ante,  769;  Cro.  Car.  600,  576;  8  Lev.  189; 
8  Mod.  49;  1  Show.  64;  2  Show.  248;  Garth. 
85;  1  Leon.  247;  Palm.  290;  8  Lev.  183,  a 
C;  2  Ventr.  292;  Fitx.  N.  B.  128,  and  see  6 
M.  &  a  29. 

{k)    It  is  not  necessary  to  show  the  ier 
mini  of  a  water-course.  Skin.  889;  Comb.231. 

(/)  If  the  defendant  was  entitled  to  irrigate, 
here  insert  in  one  count  the  following  qualifi- 
cations of  the  pluntiff*8  right;  Tix.  "taoi 
and  except  at  suck  times  U)ken  it  should  and 
might  be  reasonable  and  proper  to  water 
a  certain  close  in  the  occupation  of  Ihe  said 
defendant,  near  the  said  waier^oursej  triii 
reasonable  quantities  of  the  tpater  tkereoT.** 

(m)  If  the  defendant  was  not  entitled  to 
irrigate,  then  insert  the  following  words : 
**and  at  times  token  it  was  vol  reoMotuMe 
or  proper  to  water  the  said  clou  of  the  eaid 
defendant,  with  the  said  stream  or  toaier 
course. 
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cut  (n)  dug,  and  made,  and  caused  to  be  cut,  dug,  and  made,  in  and  out  of  ^o  water- 
the  sides  of  the  said  stream  or  water-course  above  the  said  works  and  premi-    ^^'** 

ses.  divers,  to  wit,' sluices, trenches, channels,  and cut, 

of  great  depth  and  width,  to  wit,  of  the  width  of feet,  and  of  the  depth 

of feet,  and  kept  and  continued,  and  caiised  to  be  kept  and  continued 

the  said  sluices,  trenches,  channels,  and  cuts,  on  the  sides  of  the  said  stream 
or  water-course,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  and 
thereby  during  all  the  time  aforesaid,  unlawfully  and  wrongfully  diverted  and 
tamed  divers  *  large  quantites  of  the  water  of  the  said  stream  or  water-course  [  ♦TOO  ] 
out  of  and  away  from  the  said  works  of  the  said  plaintiff,  and  stopt,  prevented, 
and  hindered  the  water  of  the  said  stream  or  water-course  from  running  or 
flowing  along  its  usual  course  to  the  said  works,  and  from  supplying  the  same 
with  water  for  the  necessary  working  thereof,  as  the  same  of  right  ought  to 
have  done,  and  otherwise  would  have  done,  and  by  reason  thereof  the  water 
of  the  said  stream  or  water-course,  suflBcient  for  the  supplying  of  the  said 
works  of  the  said  plaintiff,  during  all  or  any  part  of  that  time,  could  not 
Dor  did  run  or  flow  to  the  same,  as  the  same  of  right  ought  to  have  done, 
and  otherwise  would  have  done,  and  the  said  plaintiff  thereby,  for  want  of 
such  sufficient  water,  could  not,  during  that  time  use  his  said  works  and 
premises,  or  follow',  use,  or  exercise  his  said  trade  or  business  therein  in  so 
large,  extensive,  and  beneficial  a  manner  as  he  might  and  otherwise  would 
have  done,  but  was  thereby  during  all  that  time  deprived  of  the  use  and  en- 
joyment of  his  said  works  and  premises,  and  of  all  the  benefits,  profits,  gains, 
and  advantages  which  he  otherwise  might  and  would  have  made,  by  carrying 
on  his  trade  and  business  therein,  to  wit,  at,  Ac.  {venue)  aforesaid.     And  Second 
whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committing  of  the  f^'^^jstat. 
grievance  hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath  ^*d1ver 
been,  and  still  is,  lawfully  possessed  of  certain  other  works  and  premises,  with  sion  of 
the  appurtenances,  situate  and  being  in  the  county  aforesaid,  near  to  a  cer-  ♦^e  ^^t®'^* 
tain  other  stream  or  water-course  there,  and  which  said  last  mentioned  stream  showing 
or  water-course,  before  and  at  the  time  of  the  committing  of  the  grievances  the  means 
hereinafter  next  mentioned,  had  run  and  flowed,  and  been  used  and  accustom-  ^^^* 
ed  to  run  and  flow,  and  of  right  ought  to  have  run  and  flowed,  and  still  of 
right  ought  to  run  and  flow  in  great  plenty  and  abundance,  unto  the  said 
last-mentioned  works  of  the  said  plaintiff,  for  the  supplying  the  same  with 
necessary  water  for  the  working  thereof,  to  wit,  at,  &c.  aforesaid.     Yet  the 
said  defendant,  well  knowing  the  said  last-mentioned  premises,  but  contriving 
and  intending  to  injure  and  prejudice  the  said  plaintiff  in  this  behalf,  and  to 
deprive  him  of  the  use,  benefit,  and  advantiige  of  the  water,  of  the  said  last- 
mentioned  sti*eam  or  water-course,  and  to  deprive  him  of  the  benefit  and  pro- 


{n)  It  seems  that  a  declaration  forobetruct- 
iug  a  water-oourse,  without  showing  how,  is 
bU  on  demurTcr,  but  not  after  verdict,  1  Ld. 
Riym.  452y  ted  Quare*    The  injudicious  act 
eltould  be  described  according  to  the  fact,  see 
ante,  771,  n.;  a  count  for  diverting  and  turn- 
ing, &C.  18  not  supported  by  proof  of  penning 
btick  and  checking  a  stream,  6  Price,  1 ;  and 
5  Taont  63-1.     Where  the  declaration  alleged 
that  defendant  placed  and  raise^l  a  dam  across 
the  stream,  and  thereby  diverted  and  tumefl 
the  water,   and   prevented   it  from   running 
aloog  its  usual  course  to  tlie  pliiutiii  *s   mill, 
and  from  supplying  the  same  with  witcr  for 


the  necessary  working  thereof,  aa  the  same 
of  right  ought  and  otherwise  would  have  done: 
it  was  held  that  such  allegation  was  supported 
by  proof,  that  in  consequence  of  the  dam,  the 
water  w;is  prevented  from  being  regularly 
supplied  to  the  plaintiff's  mill,  although  the 
stream  was  not  diverted,  as  the  dam  was 
erccte«i  above  the  mill,  and  the  water  returned 
to  its  regular  course  long  before  it  reached 
the  mill,  and  there  was  no  waste  of  water  oo 
cAsioned  by  the  erection  of  the  dam,  7  Moore, 
845. 

(o)  See  a  more  general  form,  1  HalL  141 ; 
but  see  ante,  780,  note  (a.) 
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TO  wATTB-  fits  of  his  said  last-mentioned  works,  and  of  his  trade  and  business  as  manu- 
^^&^^'   facturer  *of  [tin  plates]  as  aforesaid,  and  to  put  him  to  great  charge,  trouble, 
expense,  and  inconvenience,  whilst  the  said  plaintiff  was  so  possessed  of  the 
said  last-mentioned  works,  with  the  appurtenances  as  aforesaid,  and  carried 
on  the  said  business  therein,  to  wit,  on  the  day  and  year  aforesaid,  and  on  di- 
vers other  days  and  times,  between  that  day  and  the  day  of  exhibiting  this  bill, 
[or  if  in  C,  P.  "  before  the  commencement  of  this  suit,*' ]  wrongfully  and  un- 
justly diverted  and  turned  divers  large  quantities  of  the  water  of  the  said  last- 
mentioned  stream  and  water-course  out  of  the  same,  and  away  from  the  said 
last-mentioned  works  of  the  said  plaintiff,  and  hindered  and  prevented  (^p)  the 
water  of  the  said  last-mentioned  stream  or  water-course  from  running  or  flowing 
along  its  usual  course  to  the  said  last-mentioned  works  of  the  said  plaintiff,  and 
from  supplying  the  same  with  water  for  the  necessary  working  thereof  as  the 
same  ought  to  have  done,  and  otherwise  would  have  done,  and  by  reason  there- 
of the  water  of  the  said  last-mentioned  stream  or  water-course,  sufficient  for 
the  supplying  of  the  said  last-mentioned  works,  during  that  time,  could  not 
nor  did  run  or  flow  to  the  same,  as  the  same  ought  to  have  done,  and  other- 
wise would  have  done,  and  the  said  plaintiff,  for  want  of  sufficient  water,  could 
not,  during  that  time,  use  his  said  last-mentioned  works,  or  follow,  use,  or 
exercise  his  trade  and  business  therein,  in  so  large,  extensive,  and  beneficial  a 
manner,  as  he  ought  to  have  done,  and  otherwise  would  have  done,  but  was 
thereby,  during  all  that  time,  deprived  of  the  use  and  enjoyment  of  the  said 
last-mentioned  works  and  premises,  and  of  all  the  benefit,  profit,  gain,  and  ad- 
vantage which  he  otherwise  might  and  would  have  made,  by  carrying  on  his  said 
Third         trade  and  business  therein,  to  wit,  at,  &c.  {venue)  aforesaid. — And  w^hereas  al- 
fo  "not        ^  ^^  ^^  plaintiff,  before  and  at  the  time  of  committing  the  grievances  here- 
keeping  the  inafler  next  mentioned,  was  and  from  thence  hitherto  hath  been,  and  still  is, 
banks  of  a  lawfully  possessed  of  certain  other  works  and  premises,  with  the  appurto- 
mer  in  ro-  nances,  situate  and  being  in  the  county  aforesaid,  near  to  a  certain  other 
stream  or  water-course  there,  and  which  said  last-mentioned  stream  or  water- 
[  *792  ]  cottse,  before  and  at  the  time  of  committing  *the  grievances  hereinafter  men- 
tioned, had  run  and  flowed,  and  had  been  used  and  accustomed  to  run  and 
flow,  and  of  right  ought  to  have  run  and  flowed,  and  still  of  right  ought  to 
run  and  flow,  in  great  plenty  and  abundance,  unto  the  said  last-mentioned 
works  of  the  said  plaintiff,  for  the  supplying  of  the  same  with  necessary 
water  for   the  working  thereof,  to  wit,  at,  Ac.  (venue)  aforesaid. — And 
whereas  the  said  defendant,  before  and  at  the  time  of  the  committing  of  the 
same  grievances  hereinafter  mentioned,  was,  and  from  thence  hitherto  hath 

been,  and  still  is,  possessed  of  divers,  to  wit, .closes  of  land,  on  the 

banks  and  sides  of  the  said  last-mentioned  stream  or  water-coarse,  and  the 
said  defendant,  by  reason  thereof,  during  all  that  time  aforesaid,  of  right 
ought  to  have  repaired  and  amended,  and  still  of  right  ought  to  repair  (r) 
and  amend,  such  parts  of  the  banks  of  the  said  stream  or  water-course,  which 
are  situate  within,  and  are  parts  of  the  same  closes,  as  occasion  hath  required, 
or  should  require  to  prevent  the  water  of  the  said  last-mentioned  stream  or 
water-course  from  escaping  or  running  from  the  same  through  the  same 

( V)  Qv^Bve,  if  it  onght  not  to  be  axerred  prove  that  the  ilefendant  made  the  eats,  as 

how  tiie  defendant  prevented  the  water  flow-  stated  in  the  first  count, 
ing,  &c.  see  1  Lord  Baym.  452;  Ante,  789,  (r)   This   is    a    snfiicient    allegation,  I/K 

note  (n).  Raym.  1568;  Salk.  860;  8  T.  766;  2  Sanml. 

{q)  See  Plead.  A.  226.    This  count  is  proper,  113,  14;  Ante,  780,  note, 
in  order  to  avoid  the  risk  of  not  being  able  to 
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banks,  through  the  defects  and  insufficiencies  thereof.     Yet  the  said  defend-  ^^  wattb 
ant,  well  knowing  the  said  last-mentioned  premises,  but  contriving  and  intend-    ^*^^*^' 
ing  wrongfully  and  unjustly  to  injure,  prejudice,  and  aggrieve  the  said  plaintiflF 
in  this  behalf,  and  to  deprive  him  of  the  use,  benefit,  and  advantage  of  the 
water  of  the  said  last-mentioned  stream  or  water-course,  and  of  the  benefits 
and  profits  ari^g  firom  his  exercising  and  carrying  on  his  said  trade  and 
business  in  the  said  last-mentioned  works  and  premises  as  aforesaid,  whilst 
the  said  plaintiff  was  so  possessed  of  the  said  last-mentioned  works  and  prem- 
ises, with  the  appurtenances,  as  aforesaid,  and  carried  on  his  said  trade  and 
basiness  therein,  to  wit,  on,  &c.  and  from  thence  for  a  long  space  of  time,  to 
wit,  hitherto,  wrongfully  and  unjustly  suffered  and  permitted  the  said  banks 
to  be  and  continue,  and  the  same,  during  all  that  time,  were  ruinous  and  in 
bad  condition  for  want  of  needful  and  necessary  repairing  and  amending  the 
same,  whereby  divers  largo  quantities  of  the  water  of  the  said  last-mentioned 
stream  or  water-course  which  otherwise  would  have  run  and  flowed  to  the 
said  last-mentioned  works  of  the  said  plaintiff,  and  have  worked  the  same,  on 
the  said  day  and  year  aforesaid,  and  on  divers  other  days  and  times,  between 
that  day  and  the  'day  of  exhibiting  the  bill  aforesaid,  [or  if  in  C  P.  **  be-  [  *798  1 
fore  the  commencement  of  the  suit,'']  escaped  and  ran  from  and  out  of  the 
said  last-mentioned  stream  or  Water-course,  through  the  said  defects  and  in- 
sufficiencies of  the  said  banks,  and  became  and  were  wholly  lost  to  the  said 
plaintiff,  and  never  did  run  or  flow  to  the  said  last-mentioned  works,  for  the 
working  thereof,  as  the  same  ought  to  have  done,  and  otherwise  would  have 
done,  and  thereby  the  said  plaintiff,  for  want  of  the  said  water,  could  not, 
daring  all  or  any  part  of  the  time  last  aforesaid,  use  or  work  his  said  last- 
mentioned  works,  or  follow,  use,  or  exercise  his  said  trade  or  business  therein, 
in  so  large,  extensive,  and  beneficial  a  manner  as  ho  ought  to  have  done,  and 
oUierwise  wodld  have  done,  and  was  thereby  during  all  that  time,  deprived 
of  the  use  and  pnjo^ment  of  his  said  last-mentioned  works,  and  of  the  bene- 
fits, profits,  and  advantages  which  he  otherwise  might  and  would  have  derived 
and  acquired  from  carrying  on  his  said  trade  and  business,  to  wit,  &c.  {^venue) 
aforesaid. — And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  ^o^^th 
committing  of  the  grievances  hereinafter  mentioned,  was,  and  from  thence  ^denh^' 
hitherto  hath  been,  and  still  is  lawfully  possessed  of  certain  other  works  and  &c.  cuts  * 
premises,  with  the  appurtenances,  situate  in  the  county  aforesaid,  near  to  a  ^^^  *^® 
certain  other  stream  or  water-course,  which  before  and  until  the  time  of  the  ^^'^^^^  ^^' 
committing  of  the  grievances  by  the  said  defendant  as  hereinafter  mentioned, 
had  run  and  flowed,  and  had  been  used  and  accustomed  to  run  and  flow,  and 
of  right  ought  to  have  run  and  flowed,  and  still  of  right  ought  to  run  and        ' 
flow,  in  great  plenty  and  abundance,  unto  the  said  last-mentioned  works  of 
the  said  plaintiff  for  the  supplying  of  the  same  with  necessary  water  for  the 
working  thereof,  to  wit,   at,  &c.   (venue)  aforesaid ;    yet  the  said  defend- 
ant wrefi  knowing  the  said  last-mentioned  premises,  but  contriving,  and  in- 
tending unlawfully  and  wrongfully  to  injure  and  prejudice  the  said  plaintiff 
in  this  behalf,  and  to  deprive  him  of  the  use,  benefit,  and  advantage,  of  the 
wiUier  of  the  said  last-mentioned  stream  or  water-course,  and  to  deprive  him 
of  the  benefit  and  profit  of  his  said  last-mentioned  works,  and  his  trade  and 
basiness  as  such  manufacturer  as  aforesaid,  and  to  put  him  to  great  charge, 
trouble,  expense,  and  inconvenience,  whilst  he  the  said  plaintiff  was  so  pos- 
~  of  the  said  last-mentioned  works  and  premises,  with  the  appurtenances 


-y.         jj  (»)  As  to  this  count  6  East,  208;  1  Wila.  176. 


*T94  DECLARATIONS  IN   CASE. 

TO  WATER-  as  aforesaid,  and  carried  on  the  said  *business  therein,  to  wit,  on  the  day 

^*^&^**'    and  year  aforesaid,  and  on  divers  other  days  and  times  between  that  day  am 

the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  **  before  the  commencement 

of  this  suit,"]  wrongfully  and  injuriously  widened,  deepened,  and  enlarged, 

divers,  to  wit, feeders, sluices, cuts,  and water-courses, 

leading  from  and  out  of  the  said  stream  or  water-course  in  this  count  first 
above  mentioned,  and  thereby,  on  those  several  days  and  time^drew  off",  and 
diverted  from  the  said  stream  or  water-course,  a  much  greater  quantity  of 
water  than  had  before  then  used  to  flow,  or  ought  then  to  have  flowed  from 
the  said  stream  or  water-course,  and  away  from  the  said  last-mentioned  works 
of  the  said  plaintifi*  and  hindered  and  prevented,  the  water  of  the  said  last- 
mentioned  stream  or  water-course  from  running  or  flowing  along  its  usual 
course  to  the  said  last-mentioned  works  of  the  said  plaintifil  and  from  supply- 
ing the  same  with  water  for  the  necessair  work  thereof  as  the  same  ought  to 
have  done,  and  otherwise  would  have  done,  and  wrongfully  and  injurioasly 
kept  and  continued  the  said  feeders,"  sluices,  cuts,  and  water-courses,  so  wid- 
ened, deepened,  and  enlarged,  and  the  water  so  drawn  off  in  larger  quantities 
as  aforesaid,  from  thence  hitherto  and  by  reason  thereof,  the  water  of  the 
said  stream  or  water-course,  BuflScient  for  the  supplying  of  the  said  last-men- 
tioned works,  during  all  cr  any  part  of  that  time,  could  not,  nor  did  run  or 
flow  to  the  same,  as  the  same  ought  to  have  done,  and  otherwise  would  have 
done,  and  the  said  plaintiff  thereby,  for  want  of  such  sufficient  water,  coald 
not,  during  all  or  any  part  of  that  time,  use  his  said  last-mentioned  works 
and,  premises,  or  follow,  use.  or  exercise  his  trade  and  business  therein,  in  so 
large,  extensive,  and  beneficial  a  manner  as  he  ought  to  have  done,  and  oth- 
erwise might  and  would  have  done,  but  was  thereby  during  all  that  time 
deprived  of  the  use  and  enjoyment  of  the  said  last-mentioned  works  and 
premises,  and  of  all  the  profits,  benefits,  and  advantages,  which  he  otherwise 
might  and  would  have  made  by  carrying  on  his  said  trade  and  business  there- 
in, to  wit,  at.  &c.  {venue)  aforesaid. — [Conclusiofi  as  ante,  596.J 

Declaration  For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  griev- 
for  remov-  ances  by  the  said  defendaht  hereafter  next  mentioned,  the  said  plaintiff  was, 
placed  to*^    ^^^  ^'^™  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  cer- 

prevent       tain  mill  and  premises,  with  the  appurtenances,  situate  in  the  county  of , 

water  from  near  unto  a  certain  stream  of  water  running  towards  the  said  mill  and  prem- 
amSr^r^  ises,  and  in  and  across  which  said  stream  of  water  there  then  was  and  of 
quod  plain-  right  ought  to  have  been,  and  still  of  right  ought  to  be  a  certain  hatch,  for 
tiS"  could     the  purpose  of  preventing  the  water  of  the  said  stream  from  running  to  the 
or  TTork^'    ^^^  ™'^^'  ^^  "^^*>  ^^  *h^  county  aforesaid.     Yet  the  said  defendant  well  know- 
mill,  ing  the  premises,  but  contriving  and  intending  to  injure  and  aggrieve  the 
said  plaintiff,  heretofore,  to  wit,  on,  &c.  in  the  county  aforesaid,  seized  and 
took  the  said  hatch,  and  cast  and  threw  the  same  therefrom,  and  thereby  and 
otherwise  on  the  day  and  year  aforesaid,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  exhibiting  of  the  bill  of  the  said  plaintiff  in 
this  behalf,  [or  if  in  C.  P.  '*  before  the  commencement  of  this  suit,"]  caused 
and  procured  divers  large  quantities  of  the  water  in  the  said  stream  to  flow 
to  the  said  mill  of  the  said  plaintiff,  which  would  otherwise  have  run  and 
flowed  away  from  the  same,  and  thereby  the  said  plaintiff  was  on  those  seve- 
ral days  and  times,  hindered  and  prevented  from  repairing  a  certain  wheel, 
with  the  appurtenances,  of  and  belonging  to  the  then  said  mill,  whereby  also 
the  said  plaintiff  has  been  and  is  prevented  from  working  his  said  mill  so 
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extensively  and  a'lvantageously  as  he  otherwise  would  have  done,  and  has  lost  ^q^™ 
and  been  deprived  of  the  profits  and  advantages  which  he  otherwise  might       ^^^ 
and  would  have  derived  and  acquired  from  the  said  mill,  to  wit,  in  the  county 
aforesaid. 

For  that  whereas  before  and  at  the  time  of  committing  the  grievances  by  For  mtep- 
Ae  said  defendant  hereinafter  mentioned,  a  certain  close  of  meadow  land,  piamtiflin 

▼ith  the  appurtenances,  situate  and  being  in  the  parish  of in  the  county  his  rever- 

of and  near  to  a  certain  stream  or  water-course  there,  was  in  the  pos-  ^1^?^*? 

session  and  occupation  of  one  W.  H.  as  tenant  thereof  to  the  said  plaintiff,  [rugate  a 
(the  reversion  thereof  then  and  still  belonging  to  the  said  plaintiff)  to  wit,  meadow 
at,  Ac. — And  whereas  also,  long  before,  and  until,  and  at  the  time  of  the  (*)• 
committing  of  the  grievances  hereinafter  mentioned,  a  great  part  of  the  water 
of  the  said  stream  or  water-course  did  run  and  flow,  and  of  right  ought  to 
have  run  and  flowed,  and  still  of  right  ought  to  run  and  flow  therefrom,  un- 
der a  certain  arch,  unto  and  into^  and  along  a  certain  channel,  and  thence 
unto,  into,  and  over  a  certain  close  of  the  said  defendant,  and  fi-om  thence 
through  a  hole  under  the  cellar  of  a  certain  dwelling-house,  unto  and  into  a 
certain  channel,  and  from  thence  unto  and  into  the  said  close  of  meadow  land, 
for  the  irrigating  and  watering  of  the  said  close,  and  the  benefit  and  improve- 
ment of  the  soil  thereof,  to  wit,  at,  &c.     Yet  the  said  defendant,  well  know- 
ing the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending  to 
injore,  prejudice,  and  aggrieve  the  said  plaintiff  in  his  reversionary  estate  and 
iifterest  of  and  in  the  said  close  of  meadow  land,  with  the  appurtenances, 
whilst  the  same  was  so  in  the  possession  and  occupation  of  the  said  W.  H.  as 
tenant  thereof  to  the  said  plaintiff  as  aforesaid,  and  whilst  the  said  plaintiff 
was  so  interested  therein  as  aforesaid,  to  wit,  on,  &c.  at,  &:c.  wrongfully  and 
unjustly,  without  the  leave  or  license,  and  against  the  will  of  the  said  plain- 
tiff, palled  down  and  removed,  and  caused  and  procured  to  bo  pulled  down 
and  removed,  a  certain  board  before  then  erected,  and  then  standing  and  be- 
ing in  and  across  the  said  stream  or  water-course,  &r  the  purpose  of  diverting 
and  turning  the  said  part  of  the  said  water  there  under  the  said  arch,  and  un- 
to and  into,  and  along  the  said  channel  and  close  of  the  said  defendant,  unto 
and  into  the  said  close  of  meadow  land,  for  irrigating  and  watering  the  same, 
and  benefiting  and  improving  the  soil  thereof  as  aforesaid,  and  wrongfully  and 
unjustly  kept  and  continued,  and  caused  to  be  kept  and  continued,  the  said 
board  so  pulled  down  and  removed  as  aforesaid,  for  a  long  space  of  time,  to 
wit,  from  thence,  hitherto,  and  thereby,  during  the  time  aforesaid,  wrong- 
fully and  unjustly  let  down*  and  drew  off,  and  caused  to  be  let  down  and  drawn 
off,  a  great  part  of  the  water  of  the  said  stream  or  water-course,  which  during 
the  time  aforesaid,  ought  to  have  run  and  flowed,  and  otherwise  might  and 
would  have  run  and  flowed,  and  hindered  and  prevented  the  same  from  run- 
ning and  flowing  under  the  same  arch,  unto,  into,  and  along  the  said  channel, 
and  thence,  unto,  into,  and  over  the  said  close  of  the  said  defendant,  and 
diroagb  the  said  hole  and  channel,  unto  and  into  the  said  close  of  meadow 
land,  for  the  purposes  aforesaid,  and  by  means  of  the  several  premises  afore- 
said, the  said  close  of  meadow  land,  and  the  soil  thereof,  have  been  and  are 
greatly  impoverished,  deteriorated,  and  lessoned  in  value,  and  the  said  plain- 
tiff has  been  and  is  thereby  greatly  injured,  prejudiced,  and  aggrieved  in  Lis 
reversionary  estate  and  interest,  of  and  in  the  said  close  of  meadow  land,  with 

CO  This  was  the  ibrm  of  deolaration  used  in  the  case  in  6  Bing.  879,  notioed  ^nte,  788  note  (c). 


7946  DECLARATIONS  IN   CASB. 

TO  WATER-  ^jjQ  appurtenances,  so  in  the  possession  and  occupation  of  W.  H.  as  tenant 
^^^  *   thereof  to  the  said  plaintiff  as  aforesaid,  to  wit,  at,  &c.  aforesaid. 

[  *795  ]  *For  that  ivhereas  the  said  defendant,  before  and  at  the  time  of  thecom- 
Againat  Hiitting  of  tlie  grievance  hereinafter  next  mentioned,  was  possessed  of  a  certain 
the  owner  wharf  near  to  and  adjoining  the  River  Thames,  to  wit,  at,  &c.  {venue), — 
of  a  wharf,  ^j^j  whercas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committing 
a  trw  in  of  the  grievances  hereinafter  next  mentioned,  was  a  barge-master,  and  was  re- 
thc  river     taincd  and  employed  by  certain  persons,  to  wit,  &c.  to  carry  and  convey  a 

without  a    ^^^S®  quantity,  to  wit, bricks,  to  the  said  wharf  of  the  said  defendimt, 

buoy,  and   &n<l  there,  to  wit,  at  the  said  wharf,  to  deliver  the  same  to  the  said  defendant, 
oilier  tim-  and  before  and  at  the  time  of  the  committing  of  the  grievan(^s  hereinafter 
fastened      ^^^^  mentioned,  a  certain  barge  or  vessel  of  the  said  plaintiff,  of  great  valae, 
whei-eby'     to  Wit,  of  the  Value  of  £ —  was  used  and  employed  by  him  in  and  aboat  the 
piMintiff's   delivery  of  the  said  bricks,  to  wit,  at,  &c.  aforesaid;  yet  the  said  defendant 
^Jf^        not  regarding  his  duty,  but  contriving  and  intending  to  injure  and  damnify 
against  the  ^^G  said  plaintiff,  heretofore,  to  wit,  on,  &c.  wrongfully  and  injuriously  put 
timber.       and  placed  a  certain  large  tree  or  piece  of  timber,  in  the  said  River  Thames 
aforesaid,  and  near  to  the  said  wharf  of  the  said  defendant,  sunk  in  the  water 
and  out  of  view,  without  placing,  or  causing  to  be  put  or  placed,  any  buoy, 
mark,  or  other  thing,  to  denote  the  same  being  there,  and  also  wrongfully  and 
injuriously  kept  and  continued  divers  large  quantities  of  other  timber  of  the 
said  defendant  in  the  said  River  Thames,  near  to  the  said  wharf,  floating  and 
beating  about,  unfastened  and  insecure,  to  wit,  at,  &c.  (^veniie)  aforesaid ;  'by 
reason  of  the  premises,  and  whilst  the  said  barge  of  the  said  plaintiff  was  at 
the  said  wharf,  having  been  and  being  so  used  and  employed  as  aforesaid,  to 
wit.  on,  &c.  aforesaid,  and  upon  the  tide  and  water  ebbing  there,  and  the  said 
plaintiff  and  his  servants  being  wholly  ignorant  of  the  said  tree,  or  piece  of 
timber,  so  lying  and  being  in  the  said  River  Thames  as  aforesaid,  the  said  barge 
or  vessel  of  the  said  plaintiff  dropped  and  fell  and  came  upon  the  said  tree  or 
piece  of  timber,  and  struck  upon  and  against  the  same,  and  thereby  the  bot- 
tom of  the  said  barge  or  vessel  became  and  was  greatly  broken  and  staved, 
and  divers  large  quantities  of  water  thereupon  then  and  there  penetrated  and 
came  into  the  said  bar^e,  and  filled  and  sunk  the  same ;  and  also,  by  means 
of  the  premises,  and  of  the  said  barge  not  being  in  a  state  to  rise  upon  the 
return  of  the  tide,  as  it  otherwise  would  have  done,  the  said  other  timber  of 
the  said  defendant  so  floating  and  beating  about,  and  unfastened  and  insecure 
as  aforesaid,  then  and  there  floated  over  and  upon  the  said  barge,  and  then 
and  there  forced  the  side  of  the  said  barge  out,  and  broke  and  destroyed  the 
same,  and  thereby  the  said  barge  being  of  the  value  aforesaid,  became  and 
was  of  no  use  or  value  to  the  said  plaintiff,  and  he  the  said  plaintiff*,  hath  lost 
and  been  deprived  of  the  use  of  his  said  barge,  and  is,  by  means  of  the  pre- 
mises, otherwise  greatly  injured  and  damnified,  to  wit,  at,  &c.  {venue)  aforor 
said. 

[  ^79t>  ]      For  that  whereas  before  and  until,  and  at  the  time  of  the  committing  of 

For  turn  the  grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  and 

divcrtm  *^^  ^^®  making  of  a  certain  act  of  parliament  made  and  passed  in  the  30th 

the  oouwe  J^^^  ^f  ^h®  reign  of  his  late  Majesty  King  Qeorge  the  Third,  intituled, 

ofanavi-  **  An  act  for  making  and  maintaining  a  navigable  communication  *between 

nil?^whe"  Stowmarket  and  Ipswich,  in  the  county  of  Suffolk,"  the  said  navigable  oom- 

by  'plain-  munication  had  been  and  was  made  from  Stowmarket  to  Ipswich  aforesaid 

tiff*i 
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and  all  the  liege  subjects  of  our  said  lord  the  kinff  had  been  used  and  accus-  ^  water- 
tomed  to  have,  and  of  right  ought  to  have  had,  and  still  of  right  ought  to       &o.   ' 
have,  the  said  navigable  communication  for  the  carriage  and  conveyance  of  ■■ 

their  goods,  wares,  and  merchandizes,  in  boats,  barges,  and  other  convey- ^^'''^. 
ances,  in,  upon,  and  along  the  said  navigable  communication,  subject  to  the  deral  ^m 
terms  and  provisions  in  the  said  act  mentioned,  to  wit,  at,  &c.  {venue)  afore-  proceeding 
said.    And  where^is  also,  before  and  at  the  time  of  the  committing  of  the  (^^* 
grievances  hereinafter  mentioned,  divers  boats,  barges,  and  other  vessels,  to 

wit, boats,  barges,  and other  vessels  of  the  said  plaintiff 

were  proceeding  in  and  upon,  and  along  the  said  navigable  communication, 
sabject  to  the  terms  and  provisions  in  the  said  act  mentioned,  to  wit,  at,  &c. 
{venue).  And  whereas  also,  before  and. at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned,  divers  bojts,  barges.,  and  other  ves- 

sela,  to  wit, boats,  &c.  of  the  *said  plaintiff,  were  proceeding  in,  upon,  [  *797  ] 

aod  along  the  said  navigable  communication,  with  divers  goods,  wares,  and 
merchandizes  therein,  of  the  said  plaintiff,  to  be  carried  and  conveyed  therein, 
in,  upon,  and  along  the  said  navigable  communication,  to  wit,  at,  ko.  {venue) 
aforesaid.  Yet  the  said  defendant  well  knowing  the  premises,  but  contriving, 
and  wrongfally  and  unjustly  intending  to  injure  and  prejudice  the  said  plain- 
tiffin  this  respect,  and  to  deprive  him  of  the  use  and  benefit  of  the  said  navi- 
gable communication,  and  to  put  him  to  great  trouble,  charge,  inconveni- 
ence, and  expense,  whilst  the  said  boats,  &c.  and  the  said  goods,  wares,  and 
merchandizes  of  the  said  plaintiff  in.  and  on  board  thereof,  were  so  proceed- 
ing in,  upon,  and  along  the  said  navigable  communication  as  aforesaid,  to 
wit,  on,  ^c.  aforesaid,  and  on  divers  other  days  and  times,  between  that  day, 
and  the  day  of  exhibiting  the  bill  of  the  said  plaintiff,  \NTongfully,  unjustly, 
and  unlawfully  diverted  and  turned  divers  large  quantities  of  the  water  of 
the  said  navigable  communication,  off  and  away  from  the  same,  and  thereby 
stopped,  prevented,  and  hindered  the  water  of  the  said  navigable  communi- 
cation from  running  and  flowing  along  its  natural  course,  ad  it  ought  to 
have  done,  and  otherwise  would  have  done,  and  thereby  thft  said  boats,  &c. 
of  \  the  said  plaintiff,  with  the  said  goods,  wares,  and  merchandizes  of  the 
said  plaintiff  so  laden  in  and  on  board  thereof  as  aforesaid,  and  so  proceed- 
ing in,  along,  and  upon  the  said  navigable  communication  as  aforesaid,  were 
Btopp^,  prevented,  and  hindered  from  proceeding  in,  upon,  and  along  the 
said  navigable  communication,  for  a  long  space  of  time,  then  next  ensu- 
ing, to  wit,  for  the  space  of  five  days  from  the  day  and  year  first  above 
mentioned,  and  thereby  the  said  plaintiff  was  not  onlv  deprived  of  the  use, 

benefit,  and  enjoyment  of  his  said  boats,  &g,  and  of  divers,    to  wit, 

horses,  kept  by  him  the  said  plaintiff  to  draw  the  same,  and  of  all  the  ben- 
efits, profits,  gains,  and  advantages  which  he  otherwise  might  and  would 
have  made  by  the  use  and  employment  of  the  said  boats,  &c.  in  the  carriage 
and  conveyance  of  his  said  goods,  wares,  and  merchandizes,  in,  upon,  and 
along  the  said  navigable  communication  as  aforesaid,  but  was  also  thereby 
hindered  and  prevented  from  selling  and  disposing  of  a  larse  quantity,  to 

wit, chaldrons  of  coals  then  on  board  the  said  boats.  £c.  and  which 

he  otherwise  might  and  would  have  sold  for  divers  large  '''^profits  and  ad  van-  L  *798  J 

.(«)  The  pl&mtiff  obtained  a  rerdict,  after  action,  see  WiUes*  R.  71,  78.— Carth.  194.— 

haTing  been  nonsuited,  and  a  new  trial  gran-  8  M.  &  S.  472.  4  M.  &  8. 101.-— 2  Bing.  263, 

ted  on  the  ground,  that  if  an  individual  bus-  156.      See  a  form  against  a  canal  oompanj, 

tains  any  parti  ;u1ar  damage  in  consequence  of  8  T.  &  J.  60. 
•  noimioe  to  the  public,  he  maj  support  aa 
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^ouR^^  tagcs  in  that  behalf,  to  wit,  at,  &c.  {venue)  aforesaid. — And  whereas  also, 
&c.  '  after  the  making  of  the  said  act  of  parliament,  and  before  the  committing 
Second  .  of  the  grievances  hereinafter  next  mentioned,  a  certain  navigable  canal 
couut,  that  [lad  been  and  was  made  from  StowmaYket  aforesaid  to  Ipswich  aforesaid, 
waa'pK^'  in  pursuance  of  the  said  Statute,  and  all  the  liege  subjects  of  our  said  lord 
sessed  of  a  the  king  then  had  been  used  and  accustomed  to  have,  and  of  right  ought 
mill  on  the  ^q  have,  the  use  of  the  said  navigable  canal,  for  the  carriage  and  convey- 
but  w^g-  ^^^®  ^f  ^^^^^  goods,  wares,  and  merchandize,  in  boats,  barges,  and  other  ves- 
ftUly  and  sels,  in,  upon,  and  along  the  said  navigable  communication,  subject  to  the 
at  impi-op-  reajulations  in  the  said  act  mentioned,  to  wit,  at,  &c.  aforesaid ;  and  whereas 
used^re  ^^^^'  before  and  at  the  time  of  committing  the  said  last-mentioned  grievan- 
wjiter  than  COS,  the  said  defendant  waa  possessed  of  a  certain  mill,  and  certain  works 
was  ueces-  near  to  the  said  navigable  canal,  and  was  entitled  to  use,  in  a  reasonable, 
*"'^'  proper,  and  moderate  manner,  and  at  reasonable  and  proper  times,  the  wa- 

ter of  the  said  navigable  canal,  for  the  purpose  of  working  the  said  mill  and 
works,  to  wit,  at,  &c.  {venue)  aforesaid ;  and  whereas  also,  before  and  at 
the  time  of  the  committing  of  the  grievances  hereinafter  next  mentioned,  di- 
vers boats,  barges,  and  other  vessels  of  the  said  plaintiff  were  proceeding  in, 
along,  and  upon  the  said  navigable  canal,  with  divers  goods,  wares,  and  mer- 
chandizes of  the  said  plaintiff,  to  be  carried  and  conveyed  therein,  in,  and 
along  the  said  navigable  canal,  to  wit,  at,  &c.  {venue)  yet  the  said  defend- 
ant well  knowing  the  premises  last  aforesaid,  but  contriving,  and  wrongfully 
and  unjustly  intending  to  injure  and  prejudice  the  said  plaintiff  in  this  re- 
spect, and  to  deprive  him  of  the  use  and  benefit  of  the  said  navigable  canal, 
and  to  put  him  to  great  charge,  trouble,  expense,  and  inconvenience,  whilst 
the  said  last-mentioned  boats,  barges,  and  other  vessels  of  the  said  plaintiff, 
with  the  said  goods,  wares,  and  merchandizes  in  and  on  board  thereof,  were 
proceeding  in,  upon,  and  along  the  said  canal  as  aforesaid,  to  wit,  on,  &c. 
and  on  divers  other  days  and  times,  wrongfully  and  unjustly,  and  in  an  un- 
reasonable and  immoderate  manner,  and  at  unseasonable  and  improper  times, 
diverted  and  turned  divers  large  quantities  of  water  from  and  out  of  the  said 
navigable  canal,  the  same  being  much  larger  quantities  of  water  than  were 
necessary  for  the  proper  working  of  his  said  mill  and  works,  out  of  and 
away  from  the  said  navigjible  canal ;  and  thereby  stopped,  prevented  and 
[  *799  ]  hindered  the  water  of  the  said  navigable  *canal  .from  running  and  flowing 
along  its  natural  course  as  it  ought  to  h^cve  done,  and  otherwise  would  have 
done,  and  thereby  the  said  last-mentioned  boats,  barges,  and  other  vessels  of 
the  said  plaintiff,  with  the  said  goods,  wares,  and  merchandizes,  of  the  sidd 
plaintiff,  so  laden  in  and  on  board  thereof,  and  so  proceeding  in  and  alons 
thft  said  navigable  canal  as  aforesaid,  were  stopped,  prevented,  and  hindered 
from  proceeding  in,  upon,  and  along  the  said  navigable  canal,  for  a  long 

space  of  time  then  next  ensuing,  to  wit,  for  the  space  of days  from  the 

said  day  and  year  last-mentioned,  and  thereby  he  the  said  plaintiff  was  not 
only  deprived  of  the  use,  benefit,  and  enjoyment  of  his  Siiid  boats,  barges, 

and  other  vessels,  and  of  divel-s,  to  wit, horses,  kept  by  the  said  plaij^ 

tiff  to  draw  and  tow  the  same  in  and  along  the  said  canal,  and  all  the  bene- 
fits, profits,  gain,  and  advantages  which  he  otherwise  might  and  would  have 
made  by  the  use  and  emplo;\ment  of  his  said  boats,  barges,  and  other  vessels, 
in  the  carriage  and  conveyance  of  his  said  goods,  wares,  and  merchandizes  as 
aforesaid,  in,  upon,  and  along  the  said  navigable  canal  as  last  aforesaid,  but 
was  also  thereby  hindered  and  prevented  from  selling  and  disposing  of  di- 
vers, to  wit, chaldrons  of  coals,  then  on  board  the  said  boats,  barges  and 
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Other  vessels,  and  which  he  might  and  would  have  sold  for  divers  large  prof-  ™  water- 
its  and  advantages  in  that  behalf,  to  wit,  at,  &c.  {venue)  aforesaid. — And   ^^^^* 
whereas  also,  before  and  until  the  time  of  the  committing  of  the  grievances  xhird 
bj  the  said  defendant  hereinafter  mentioned,  there  was  a  certain  navigable  count, 
canal  from,  &c.  aforesaid,  to,  &c,  aforesaid,  and  the  said  plaintiff  was  there  °^?'^^^ 
lawfully  proceeding,  with  divers  boats,  barges,  and  other  vessels,  in,  upon,  defendant 
and  along- the  said  navigable  canal,  with  divers  goods,  wares,  and  merchan- was  pos- 
dizes  therein,  of  the  said  plaintiflF  to  be  carried  and  conveyed  therein,  in  and  ^^  °J^ 
along  the  said  navigable  canal,  to  wit,  at,  <fec.  {venue)  aforesaid ;  and  where-  on  the^said 
as  the  said  defendant,  before  and  at  the  time  of  the  committing  of  the  gricv-  canal,  and 
ances  hereinafter  mentioned  was,  and   from  thence   hitherto^  hath  been,  and  ^^"J^'^^ 
still  is,  possessed  of  certain  works  and  premises  near  to  the  said  canal,  and  them  to  re- 

of  divers,  to  wit, flood-gates, sluices,  and flashes,  adjoining  to  main  open, 

the  said  last-mentioned  canal,  and  the  said  defendant  by  reason  thereof,  be-  ^i^^'!^! 
fore  and  at  the  time  of  the  committing  of  the  grievances  hereinafter  men-  ^as  pre- 
tioned,  of  right  ought  to  have  kept  the  said  flood-gates,  sluices,  and  flashes  vented 
closed  and  shut,  to  prevent  the  water  of  the  said  last-mentioned  canal  from  ^^Zduf"*" 
running  and  flowing  out  of  and  away  from  the  said  last-mentioned  canal ;  yet  ^       *' 
the  said  defendant  well  knowing  the  premises,  but  contriving  and  intending 
irilfally  to  injuje  the  said  plaintiff,  and  to  put  him  to  great  charges,  whilst 
the  said  last-mentioned  boats,  barges,  and  other  vessels  of  the  said  plaintiff, 
irith  the  said  goods,  wares,  and  merchandizes  in  and  on  board  thereof,  were 
BO  proceeding  in,  upon,  and  along  the  said  la^t-mentioned  navigable  canal,  to 
wit,  on,  &c.   and  on  divers  other  days  and  times,  wrongfully  and  unjustly 
permitted  the  said  flood-gates,  sluices,  and  flashes,  to  be  and  continue,  and 
the  same  were,  during  all  that  time,  open,  whereby  the  water  of  the  said 
navigable  canal  was  wasted,  and  prevented  and  hindered  from  flowing  in  its 
usual  course,  as  it  ought  to  have  done,  and  otherwise  would  have  done,  and 
thereby  the  said  boats,  barges,  and  other  vessels,  were  prevented  and  hin- 
dered from  proceeding  in,  upon,  and  along  the  said  navigable  canal,  &c.  \as 
in  the  county  ante,  794,  6.] 
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[Coinmencemenl  as  ante^  596.")-^For  that  whereas  {x)  the  said  plaintiff. 


DISTURB- 
ANCE OP 
COMMONS. 

For  dis- 


beforeand  at  the  time  of  the  committing  of  the  grievances  hereinafter  mention-  turbanceof 
ed,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  (y),  possess-  plaintiff 's 

common  of 

(w)  For  the  forms,  see  8  Wentw.  Index,  laraiion  any  titlelo  the  common  either  bv  pre-  ^^wfure,^ 

50  to  64;  2   East,   154;   8  Wils.  279;  Morg.  scription  or  otherwise,  and  it  is  sufficient  to  dJ  t^^ng 

3*20  to  336,  342;  PI.  A.  214;  and  for  such  an  allege  that  the  plaintiff  was  possessed  of  cer-  ^^^V  ^^ 

injory,  where  certain  common  fields  ought  to  tain  land,  &c.  (as  the  case  may  be)  and  by  "^®  ^^°*" 

be  cultivated  in  rotation,  post,  802;  and  for  reason   iherebf,  15   East,   118;  8  Taunt.     4,  mon  C^)- 

injuries  to  common  by  taking  off  dung,  putting  hid  a  right  of  common  in  such  a  place  for  his 
OT  dung  heaps,  and  otherwise  injuring  right  of     commonable  cattle  levant  and  concha nt  upon 

common,  post,  805.     Trespass  or  replevin  are  his  land,  and  that  the  defendant  disturbed  him, 

in  many  instances  preferable  to  an  action  on  whereby  the  plaintiff  could  not  enjoy  his  com- 

the  ease  in  order  to  compel  the  defendant  in  mon  in  so  ample  a  manner  as  he  ought  to  have 

his  plea  to  state  his  supposed  right  of  common,  done,  1  Saund.  846,  n.  2;  2  Id.  118,  note  1; 

or  other  justification.  Com.  Dig.  Action  on  the  Case  for  Disturbance, 

(x)  This  is  oorpect,  2  Mod.  141.  B.  1;  Willes,  6  1;  4  Mod.  418;  1  Ventr.  819; 

(y)  Formerly  the  declaration  usually  sta-  Ante,  voL  i.  414.    But  the  allegation,  "by 

ted  the  plaintiff's  seisin  in  fee;  see  Lil  Ent  reason  of  the  possession,"  &o.  is  improper,  if 

62;  and   this  n  necessary  in  a  plea,  4  T  R.  the  right  do  not  depend  thereon,  4  East,  107. 

71d.    Bui  it  is  not  necessary  to  state  in  a  <^c*  6  East,  488;  see  poet,  801»n.  (t);  and  as* 
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DISTURB- 
ANCE OF 
COMMOH8. 


ed  of  a  *certain  messuage,  and  diverSj  to  wit, 
with  the  appurtenances,  situate  in  the  parish  of 


-  (2r)  acres  of  land  (a) 
•.  in  the  countj  of 


and  bi/  treason  wherpof  (6),  during  all  the  time  aforesaid,  of  right  ought  to 
have  had,  and  still  of  right  ought  to  have,  common  *of  pasture  for  ail  his  (c) 
commonable  sheep  ((/),  levant  and  conchant  {e)  in  and  upon  his  said  messu- 
[  *801  ]  age  and  land,  with  the  appurtenances  (/),  in  a  certain  place,  waste,  *or 
common,  called  the ,  situate,  &c.  (^)  every  year,  at  all  times  of  the 

irear  (A),  as  to  the  said  messuage  and  land,  with  the  appurtenances  (i)  be- 
onging  and  appertaining  {k)  to  wit,  at,  A;c.  (v^nue)  afoi-esaid.     Yet  the 
said  defendant  (/ )  well  knowing  the  premises,  but  contriving,  and  wrongfully 


title  need  not  be  shown,  vide  sopra,  it  should 
seem  that  those  ik  ords  may  be  omitted,  see  15 
East,  108.  In  genei*al,  a  yariance  in  the  title, 
which  is  set  out  by  way  of  inducement  only,  is 
immaterial,  16  East,  88,  4  Mod.  218;  Cro. 
Eliz.  386;  8  Taunt.  187;  2  Bla.  Bep.810. 

{z)  It  is  said  to  be  proper  to  sUte  a  par- 
ticular quantity,  4  Mod.  423;  but  the  pre- 
cise quantity  is  not  material.  Palm.  269;  Cro. 
Jac.  629,  S.  C;  Cro  Eliz.  681. 

(a)  If  the  plaintiff  state  he  was  possessed 
of  a  messuage  and  knd,  when  in  fact  he  was 
possessed  of  land  only,  he  may  still  recover 
pro  tanto,  2  B.  &  A.  260;  1  Chit  Rep.  104, 
112,  S.  C;  and  see  ante,  519,  a,  note  («). 

{b)  See  note  (y),  in  the  preceding  page. 

(c)  This  is  in  general  material,  1  Saund. 
846  0.  This  aUegation  will  be  supported 
in  evidence,  though  proof  should  be  ad- 
duced that  the  common  was  not  sufficient 
to  support  all  the  plaintiff's  cattle,  2  Chit. 
Rep.  297. 

(d)  Or  if  for  all  his  commonable  cattle,  say 
**for  all  his  commonable  cattUf**  but  if  there 
be  any  doubt  as  to  the  extent  of  the  right, 
it  is  proper  to  qualify  the  statement  of  the 
right  of  common,  and  the  plaintiff  need  not 
show  more  than  makes  for  him,  2  Hen.  Bla. 
284;  2  Wils.  269.  Where  the  plaintiff  claim- 
ed  a  right  of  common  for  aU  his  commonable 
cattle,  and  the  proof  was  that  he  had  turned 
on  all  the  cattle  he  had  kept,  but  that  he  had 
never  kept  any  sheep,  it  was  held  that  this  was 
evidence  of  a  right  for  all  commonable  cattle 
to  be  left  to  the  consideration  of  a  jury,  4 
B  &  C.  161. 

(e)  This  is  necessary,  unless  the  right  of 
common  be  for  a  certain  numlxr,  1  Saund. 
28,  n.  4.  846  b,  c.;  2  Id.  827.  A  lease  to 
plaintiff's  testator  for  years,  determinable 
upon  lives,  of  a  farm,  &c.  together  with  rea- 
iOTiable  commx)n  of  pasture,  tfc,  '^\\\  support 
this  allegation,  6  M.  &  S.  47;  and  the  right  is 
not  destroyed  by  a  subsequent  conveyance  to 
the  plaintiff  in  fee  of  the  fiirm  and  common 
of  pasture  thereto  belonging,  for  this  operated 
as  a  new  grant  of  common.     Id. 

(/)  It  is  not  always  necessary  in  pleading 
to  state  the  common  as  appurtenant  to  land 
eo  nomine,  for  if  it  be  laid  as  appurtenant  to 
a  thing  which,  in  intendment  of  law,  prima 
facit  comprehends  land,  it  is  sufficient,  1 
Saund.  846.  b.  Care  must  be  taken  to  state 
the  right  to  be  incident  only  to  the  premises  in 


respect  of  which  it  is  claimable.  An  aver- 
ment as  above,  that  plaintiff  was  entitled  to 
common  of  pasture  for  all  his  cattle  Uwint 
and  couehani  upon  his  land,  is  well  supported 
by  evidence  that  the  plaintiff  was  a  part 
owner  with  defendant  and  oUiers  of  a  common 
field,  upon  which,  after  the  com  was  reaped, 
and  the  field  cleared,  the  custom  was  for  the 
different  occupiers  to  turn  out  in  common 
their  cattle,  the  number  being  in  proportion 
to  the  extent  of  their  respective  lands  within 
the  common  field,  although* such  cattle  were 
not  maintidned  on  such  land  durine  the 
winter,  and  though  the  custom  proved  was 
to  turn  out  in  proportion  to  the  extent,  and 
not  to  the  produce  of  the  land  in  respect  of 
which  the  right  was  claimed;  and  it  was  held 
also,  that  it  was  not  necessary  to  state  his 
right  to  be  with  the  exception  of  his  own  land, 
but  it  was  well  laid  to  be  over  the  whole  com- 
mon, 1  B.  &  A.  706. 

(^)  If  the  plaintiff  has  some  land  of  his 
own  in  locus  in  quo,  say  **  his  own  land  there- 
in excepted,"  see  Willes,  820;  Vin.  Abu  Pro- 
scription, Y.  pl.  28;  but  this  is  not  absolute- 
ly necessary,  1  B  &  A.  706.  6  B.  &  C  16. 
See  note  if),  ante; 

(h)  This  will  be  taken  to  mean  "  all  usoal 
times  of  the  day,''  2  Hen.  Bla.  224,  2S4^ 
If  the  right  of  common  be  oniy  at  oertiin 
times  of  the  year,  it  must  be  so  described; 
see  the  form,  2  Saund.  2,  8;  WiUes,  82a  As 
to  describing  the  right  from  old  St  Thomas's 
Day,  see  8  Bing.  351 ;  Post,  vol.  iiL  p  1060  a. 

(t)  See  note  ig)^  preceding  piige,  and  su- 
pra, n.  (a).;  Willes,  819;  15  East,  108.  It 
IS  better  to  repeat  the  premises  than  to  say 
**  the  said  tenements,"  4  Mod.  428. 

{k)  These  are  the  usual  words  descriptive 
of  a  right  of  common,  see  LiL  Ent.  62.  Bat 
if  the  right  of  common,  be  not  by  virtae  of 
prescription,  but  by  grant  or  demise,  omit  tto 
hitter  uords,  4  East,  107;  6  Id.  488;  1  Taunt 
205;  1  B.  &  P.  871 ;  15  East,  108.  In  Willes, 
819,  it  was  held  not  to  be  necessaxy  in  plead- 
ing to  allege,  in  express  terms,  whether 
it  be  common  appendant,  appurtenant,  or  in 
gross. 

(l)  The  declaration  for  disturbance  ffentr^ 
ally  is  sufficient,  as  well  against  a  oomroontf 
as  a  stranger,  2  Bla.  Rep.  817;  8  Wila  278; 
1  Saund.  846  a.  and  see  1  B.  &  A.  706;  and 
it  18  not  necessary  in  such  case  to  show  in  the 
declaration  that  the  defendant  has  any  right 
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and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in   distdbb- 

this  behalf,  whilst  he  was  so  possessed  of  *his  said  messuage  and  land,  with  ^^^^^J^ 

the  appurtenances,  and  entitled  (m)  to  such  common  of  pasture  as  aforesaid, 

to  wit,  on,  &c.  and  on  divers  other  days  and  times  between  that  day  and  the 

day  of  exhibiting  this  bill,  [or  if  in  C»  P,  ^^  the  day  of  the  commencement 

of  this  suit,"]  to  wit,  at,  <fec.  {verme)  aforesaid,  wrongfully  and  unjustlyf 

fput  and  caused  to  be  put,  divers,  to  wit,  —  sheep  (n),  in  and  upon  the  said 

place,  waste,  or  common  called  the ,  and  kept  and  depastured  the  same 

there  respectively  for  a  long  time,  to  wit,  from  the  putting  the  same  respect- 
ively, as  aforesaid  hitherto  (o) ;  whereby  the  said  plaintiff,  on  those  several 
dajs  and  times,  during  all  the  time  aforesaid,  was  and  is  greatly  injured  and 
disturbed  in  the  use  and  enjoyment  of  his  said  common  of  pasture  there,  and 
ooald  not  nor  can  have  or  enjoy  the  same  in  so  large,  ample,  or  beneficial  a 
maimer  (p)  as  he  otherwise,  during  all  the  time  aforesaid,  might  and  would 
have  had  and  enjoyed  the  same,  to  wit,  at,  &c.  {vefitie)  aforesaid. — And  Second 
whereas  also,  &c. — [Proceed  as  in  the  first  count  to  the  +,  and  then  thus  :1  ^^^*  f?' 
—incumbered  and  injured  the  said  common,  and  obstructed  and  disturbed  the  the  com- 
s&id  plaintiff  in  the  use  and  enjoyment  of  his  said  common  of  pasture  there-  mons,  uot 
80  that  the  said  plaintiff  on  the  several  days  and  times,  and  during  the  time  s^^'^S 
aforesaid,  could  not,  nor  can  have  or  enjoy  the  same  in  so  large,  ample,  or 
beneficial  a  manner  as  he  otherwise,  during  all  the  time  aforesaid,  might  and 
would  have  had  and  enjoyed  the  same,  to  wit.  at,  &c.  (vcni/e)  aforesaid.    To 
the  damage,  &c. 

For  that  whereas  the  said  plaintiff  now  is,  and  for  divers,  to  wit,  —  years  For  injury 
and  more,  now  last  past,  hath  been  lawfully  *possessed  of  and  in  a  certain  %.?^^^°*.  ^ 
messuage,  and  divers,  to  wit,  —  acres  of  land,  with  the  appurtenances,  lying  ^^  c^,^on 

and  being  in  the  parish  of ,  in  the  county  of ;  and  the  said  plain-  in  certain 

tiff  further  saith,  that  there  now  are,  and  from  time  whereof  the  memory  of  ?^^°'^ 

which 
of  common  icL  ibid.;  but  in  an  action  against     beadduoed.  Id.  lb.;  S'East,  154;  Supra,  n.  {b)  ought  to  be 

the  lordj  it  is  said  to  be  necessaiy  to  state  a         (9)  See  notes,  &c  ante,  709;  1  Saund.  340  cultiyated 

particular  surcharge,  2  Mod.  6;  1  Lutw.  107;  b.;  2  Id.  2  &  8.     Where  there  is  no  custom  in  rotation 

3  Wila.  290.    See  the  form  of  a  declaration  irhich  has  become  binding  upon  the  parties,  fkoA  one  of 

•gainst  the  lord.  Heme,  125;  1  Saund.  846  a.  the  common  law  rule  appears  to  be,  that  those  them  left 

If  the  lord  wantonly  and  unnecessarily  exer-  persons  only  who  are  owners  of  land  within  an  annually 

eise  his  manorial  rights  to  the  injury  of  com-  open  common  field  are  eutitied  to  enjoy  the  ^How  (o). 

moneis  of  pasture,  he  is,  it  seems,  liable  to  an  right  of  inter-commoning;  and  such  right  can  p  «qaq  1 

astkm,  4  D.  &  R.  818.  be  exercised  at  those  times  only  when  the  com  L  "^oKJO  J 

(«)  Plaintiff  need  not  show  that  he  turned  is  off  the  land,  that  is,  after  all  the  corn  and 
any  cattle  on  the  common  at  the  time  the  inju-  grain  have  been  reaped  and  gathered,  and  be- 
ry  was  committed,  2  Bla.  Rep.  1228.  fore  any  more  has  been  sown,  1  B.  &  A.  706; 
(a)    If  the  action  be  brought  against  the  '  'WiUes,  819.     Where  A.  being  possessed  of  a 
lofd,  it  is  said  that  the  plaintiff  must  state  a  quantity  of  land  in  a  common  field,  and  hav- 
Burcharge,  2  Mod.  7;  8   Wils.   268;  but  not  ing  a  right  of  common  over  the  whole  field,  and 
against  a  commoner  or  stranger,  2  Lutw.  101,  B.  having  also  a  right  of  common  over  the 
lOJ;  1  Saund.  846  a.    Ante,  note  {I).  whole  field  they  entered  into  an  agreement, 
(9)  If  cattle  are  permitted  to  depasture  the  Ibr  their  mutual  advantage  and  convenience, 
common,  whether  th^  belong  to  a  stranger,  or  not  to  exercise  their  respective  rights  for  a  oer- 
are  the  supernumerary  cattle  of  a  commoner,  tain  term  of  years,  and  each  party  covenant- 
or whether  th^  are  driven  or  escape,  there,  %di  to  that  efic»t;  it  was  held,  that  if  during 
a  oommoner  may  have  an  action  on  the  case,  the  term  the  cattle  of  B.  came  upon  the  land 
in  wbich  it  is  not  necessary  to  prove  that  he  of  A.  he  might  distrain  them  damage  feasant, 
has  sustained  any  specific  damage^  the  infirac-  and  that  A.  in  his  replication  (in  answer  to  a 
tion  of  the  right  being  a  sufficient  injury,  1  plea  pleaded  by  B.  of  his  right  of  comm<m  in 
Saond.  846  a. ;  2  East,  154.  bar  of  the  cognizance  of  A  )  might  set  forth 
( p)  This  allegation  is  necessary,  1  Saund.  the  special  circumstances  of  the    agreement 
%\R  a.;  9  Bep.   118  a.;  2  BkL  Rep.   1285;  and  covenants,  2  Hen.  BUl  4. 
hot  no  evidenoe  of  any  specific  damage  need 
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DISTURB-  man  Jg  not  to  the  contrary,  there  have  been  lying  and  being  in  the  said  parish 
COMMONS  ^^ » ^^  ^^^  county  of ,  three  common  fields,  that  is  to  say,  one  com- 
mon field  called  [the  Home  Field,]  one  other  common  field  called  [the  Low- 
er Field,]  and  one  other  common  field  called  [the  Upper  Field,]  and  which 
said  three  several  common  fields  have,  from  all  the  said  time  immemorial,  been 
used  and  accustomed  to  be,  and  ought  to  be,  tilled  and  cultivated  in  the  fol- 
lowing course  and  method  of  husbandry  and  tillage,  to  wit,  in  every  year  in 
rotation,  and  successively,  one  of  the  said  three  fields  hath  been  and  of  right 
ought  to  be,  sown  with  wheat,  or  other  corn  or  grain,  and  in  and  during  that 
year  hath  been  usually  known  and  distinguished  by  the  name  of  [the  WTieat 
Field,]  and  another  of  the  said  common  fields  hath  in  such  year  been,  and  of 
right  ought  to  be  sown  with  barley,  or  other  corn  and  grain,  and  in  and  dur- 
ing that  year  hath  been  usually  known  and  distinguished  by  the  name  of  [the 
Barley  Field,]  and  the  other  of  the  said  common  fields  hath  in  such  year  Iain, 
and  of  right  ought  to  lie,  fallow,  and  be  summer- tilled,  and  in  and  during  that 
year  hath  been  known  and  distinguished  by  the  name  of  [the  Fallow  Field, 
or  Summer-Tilled  Field,]  so  that  by  such  rotation  each  and  every  of  the  said 
three  fields  has  been,  and  ought  to  be,  one  year  sown  with  wheat,  or  other 
corn  and  grain,  another  year  sown  with  barley,  or  other  com  or  grain,  and  the 
third  year  hath  lain  and  ought  to  be  fallow  and  Summer-Tilled  in  rotation ;  and 
the  said  plaintiff  further  says,  that  he  the  said  plaintiff  by  reason  of  his  being  so 
possessed  of  his  said  messuage  and  lands,  with  the  appurtenances,  during  the 
said  space  of  four  years  above  mentioned,  hath  had,  and  of  right  ought  to  have 
had,  and  still  of  right  ought  to  have,  common  of  pasture  yearly  and  every  year, 
in  and  throughout  such  of  the  said  common  fields  as  by  and  according  to  the  said 
rotation  hath  lain,  or  ought  to  lie,  fallow,  and  be  summer-tilled,  his  own  land 
in  that  field  only  excepted,  for  [fifty]  sheep,  levant  atid  couchant  in  and 
upon  his  said  messuage  and  lands,  with  the  appurtenances,  in  every  sudi 

year,  from  the day  of ,  according  to  the  new  and  present  style  now 

used  in  this  kingdom,  until  such  time  as  such  common  field,  or  sonte  part 
thereof,  after  the  manner  following,  has  been  sown  with  wheat,  or  other  com 
or  grain,  according  to  the  aforesaid  courses  and  method  of  husbandry,  as  be- 
longing and  appertaining  to  the  said  messuage  and  lands,  with  the  appurte- 
nances ;  and  the  said  plaintiff  further  saith,  that  in  theyear  of  our  Lord 

the  said  common  field  called,  Ac.  according  to  the  aforesaid  usage  and  custom 
of  merchants,  was  fallow  and  sun- mer- tilled ;  yet  the  said  defendant  well 
knowing  the  premises,  but  contriving  and  maliciously  intending  to  hurt,  in- 
jure, and  prejudice  the  said  plaintiff  in  this  behalf,  and  to  deprive  him  in  a 
great  measure  of  his  said  common  of  pasture  therein,  in  that  same  fallow  field, 
whilst  he  the  said  plaintiff  was  so  possessed  of  his  said  messuage  and  lands,  . 
with  the  appurtenances  as  aforesaid,  and  during  the  time  that  the  said  plain- 
tiff had  and  of  right  ought  to  have  had,  such  right  of  common  as  aforesaid, 
and  during  the  said  time  that  the  said  common  field  was  laying,  and  ought  to 
have  been  laying  fallow,  to  wit,  on,  &c.  and  on  divers  other  days  and  times 

between  that  day  and  the day  of in  that  year,  all  the  said  days 

and  times  being  between  the  said  -• —  day  of in  that  year,  and  such 

times  as  the  said  fallow  field,  or  any  part  thereof,  was  sown  with  wheat,  or 
other  corn  or  grain  at  the  parish  of,  &c.  wrongfully,  &c.  unjustly,  &c. — [Here 
slate  the  injury  to  the  com?na?i,  as  ante^  801,  or  as  in  the  following  forms,] 

[  *804  ]      *[^ame  as  f he  form,  ante,  799,  to  the  *800,  and  thc?i  proceed  as  fol- 
For  Mid-  loirs:] — caused  to  be  erected  aiid  built  divers,  to  wit, cottages,  and 
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Other  buildings,  in  and  upon  the  said  waste  or  common,  and  then  and 
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there  wrongfullj  and  unjustly  brought,  laid,  and  placed,  divers,  to  wit, commons 

pieces  of  timber,  into  and  upon  other  parts  of  the  said  waste  or  common  and     

then  and  there  made  a  certain  deep  trench  and  pit  of  great  length  and  depth,  ^^^^^ 

to  wit, feet  in  length,  and  -. feet  in  depth,  in  other  parts  of  the  said 

waste  or  common,  and  wrongfullj  and  unjustly  kept  and  continued  the  said 
cottages  and  buildings  so  erected  and  built  as  aforesaid,  and  the  said  pieces 
of  timber  so  brought,  laid,  and  placed  as  aforesaid,  and  the  said  trench  and 
pit  80  dag  and  made  as  aforesaid,  there  for  a  great  length  of  time,  to  wit, 
from  thenceforth  hitherto,  &c.  whereby,  &c. — [StcUe  the  damage^  hs  m  the 
form^  afiie,  799,  and  add  a  count  for  merely  coJitinuing  the  hiildings  on 
the  common^  and  a  count  for  general  obstruction^  not  showing  how^  as 
ante,  802,  and  conclude  as  ante,  596.] 

[Same  as  the  form,  ante,  799,  to  the  *800,  and  then  proceed  as  fol-  For  inclos- 
hws : — erected  and  made,  and  caused  and  procured  to*  be  erected  and  made  ing  part  of 
a  certain  fence,  in  and  upon  the  said  waste  or  common,  and  thereby  and  there-  ]|^oh^/™n 

with  then  and  there  inclosed  a  great  part,  to  wit, acres  of  the  said  waste 

or  common,  and  separated  and  divided  the  same  from  the  residue  of  the  said 

waste  or  common,  and  wrongfully  *and  unjustly  kept  and  continued  the  said  [  *805  ] 

fence  so  erected  and  made  as  aforesaid,  and  the  said  part  of  the  said  wa^te  or 

common,  so  separated  and  divided  as  aforesaid,  for  a  long  space  of  time,  to 

wit,  from  thence  hitherto ;  whereby,  &c. — [Damage  as  ante,  802,  and  add 

two  counts,  as  directed  in  the  preceding  form.^ 

[Same  as  the  form,  ante,  799,  to  the  *800  and  then  proceed  as  fol-  p    jj  , 
lows :]  with  spades  and  other  instruments,  cut  and  dug  a  great  part,  to  wit,  i^g  turves 
100  square  yards  of  the  turf  of  the  said  waste  or  common,  and  the  turves,  to 

wit, cart  loads  of  turves  there  then  cut  and  dug,  took  and  carried  away ; 

thereby,  &c. — [Damage,  as  ante,  802.     See  7  Hast,  121.] 

[See  a  form  for  keephig  too  many  rabbits  on  common,  Ldll,  Ent,  62.  J 

[Same  as  the  form,  ante,  799,  to  the  *800,  and  then  proceed  as  fol  For  taking 
lows :] — ^took  and  carried  away  from  and  off  the  said  waste  or  common,  and  excrement 
converted  and  disposed  thereof  to  his  own  use,  divers  large  quantities  of  ex-  *2^^m-^ 
erement,  manure  and  dung,  to  wit,  [500]  cart  loads  of  excrement,  [500  cart  ^^on  («). 
loads  of  manure,  and  [500]  cart  loads  of  dung,  which,  before  and  on  the  said 
several  days  and  times  had  been  dropped  and  made  on  the  said  waste  or 
common,  by  the  cattle  from  time  to  time  feeding  and  depasturing  thereon, 
and  which  ought  to  have  remained  and  continued  thereon,  for  the  purpose  of 
nourishing,  manuring  and  increasing  the  grass  and  herbage  there,  whereby 
the  said  waste  or  common,  and  the  grass  and  herbage  thereof,  were  then  and 
there  greatly  impoverished  for  want  of  the  said  excrement,  dung,  and  ma- 
nure, which  would  otherwise  have  remained  and  continued  on  the  said  waste 
or  common,  and  nourished  and  increased  the  grass  and  herbage  thereof,  and 
thereby  the  said  plainti£f.  on  those  several  days  and  times,  and  during  all 
tfie  time  aforesaid,  was  and  is  greatly  injured  and  disturbed  in  the  use  and 
enjoyment  of  his  said  common  of  pasture  there,  and  could  not  nor  can  have 
or  enjoy  the  same  in  so  large,  ample,  and  beneficial  a  manner  as  he  other- 

(r)  1  Mall.  121.  («)  See  2  £ast,  164 
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DISTURB,   y^jgg^  during  all  the  time  aforesaid,  might  and  would  have  had  and  enjoyed 
COMMONS.  ^^^  same,  to  wit,  at  &c.  {vemte)  aforesaid* 

[y*'**^^       [Same  as  (he  fornix  atUe,  799,  to  the  ♦800,  and  then  proceed  as  Jd- 
dung,  &c.  ^^'^*  •  ] — ^^%  placed,  and  laid,  and  caused  and  procured  to  be  put,  placed, 

on  tl»e        and  laid,  divers,  to  wit, heaps  of  dung  and  manure,  in  and  upon  the 

common.  g.^jj  waste  or  common,  and  wrongfully  and  injuriously  kept  and  continued 
the  said  heaps  of  dung  and  manure  so  put,  placed,  and  laid  as  aforesaid,  for 
divers  long  spaces  of  time,  to  wit,  from  the  respective  times  of  putting,  pla^ 
ing,  and  laying  the  same  as  aforesaid,  until  the  day  of  exhibiting  the  bill  of 
the  said  plaintiff  against  the  said  defendant ;  whereby  the  grass  and  herbage 
of  and  upon  the  said  common,  which  might  and  would  have  there  grown  am 
become  good,  wholesome,  and  proper  food  for  depasturing  the  commonable 
cattle  of  the  plaintiff,  then  was  hindered  and  prevented  from  growing;  and 
whereby,  &c. — [^Staie  the  genercU  damage^  as  afite^  b02.J 

f  *806  ]       *[As   in  the  fornix  ante,  799,  to  the  *800,  and  then  ]}roceed  as  /ol- 
For  tres-     foj^j^  :J — with  his  feet,  and  the  feet  of  his  servants,  in  walking,  and  with  the 

common      ^^^^  ^^  divers,  to  wit, horses, mares,  and geldings,  and  with 

with  the  wheels  of  divers,  to  wit, carts,  and  waggons,    trod  down, 

horses  and  trampled  upon,  bruised,  crushed,  destroyed,  and  spoiled,  the  grass  and  her- 
^  bage  then  growing  and  being  in  the  said  waste  or  common  ;  whereby,  &c. — 

[  Damage  as  ante,  802.] 

turbanceof  [Same  as  the  form,  ante,  799,  to  the  *800,  omitting  the  statenmii  of 
common  o{ possessiot?  of  land{ti),  and  then  proceed  as  follows  :\ — of  turbary,  in  a 
turbary  certain  waste  or  common,  called,  &c.  situate  at,  &c.  to  cut,  dig,  and  take 
turf  and  peat  in  and  upon  the  said  waste  or  common,  and  to  carry  away  the 
same  for  necessary  fuel,  to  be  spent,  burned,  and  consumed  in  and  upon  his 
said  messuage,  with  the  appurtenances  (<;),  every  year,  and  at  all  times  of 
the  year,  as  occasion  hath  required,  as  to  liis  said  messuage,  with  the  appur- 
tenances, belonging  and  appertaining.  Yet  the  said  defendant,  well  know- 
ing the  premises,-  but  contriving,  and  wrongfully  and  unjustly  intending  to 
injure  the  said  plaintiff  in  this  behalf,  whilst  he  was  so  possessed  of  his  said 
messuage,  with  the  appurtenances,  and  entitled  to  such  common  of  turbary 
as  aforesaid,  to  wit,  on,  ^c.  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  exhibiting  this  bill,  at,  &c.  (venue)  aforesaid,  wrong- 
fully and  unjustly  cut,  dug,  took  and  carried  away,  and  caused  to  be  cut, 
dug,  taken,  and  carried  away,  divers  large  quantities,  to  wit,  [50]  cart  loads 
of  the  turf  then  growing  and  being  on  and  upon  the  said  common  or  waste. 
Whereby  the  said  plaintiff,  on  those  several  diiys  and  times,  and  during  all 
the  time  aforesaid,  was  and  is  greatly  injured  and  disturbed  in  the  use  and 
enjoyment  of  his  said  common  of  turbary  there,  and  could  not,  nor  can,  have 
and  enjoy  the  same  in  so  large,  ample,  and  beneficial  a  manner  as  he  other- 
wise, during  all  the  time  aforesaid,  might  and  would  have  had  and  enjoyed 
the  same,  to  wit  at,  &c.  (^venue)  aforesaid. — {Conclude  as  atite,  596.] 

[  *807  ]      *[Same  as  the  form,  ante,  799,  to  the  *800,  omitting  the  word  "  eom- 

For  dis- 
turbance of      (^^  g^  the  forms,  Willes,  619.    8  Wentw.  {v)   It  u  necessary  in  goieral  to  "tate  in 

518,  597;  and  Index,  xxx.  li.  the  declaration  that  t];ie  turves  were  to  uae 

(u)    Common  of  turbary  is  incidental  to  a  in  the  house,  1  Lev.  281.— iSid.  854.-7  Em^i 

messuage,  and  not  to  land,  4  Co.  Bep.  87  a. —  121. 

7  East,  121. 
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mon,"  and  the  statement  of  the  possessimi  of  land  {x)  and  then  proceed  i>«tuiib- 
as  follows :] — and  take  reasonable  estovers  of  the  bushes  and  underwoods,   commons. 

standing  and  growing  in  and  upon  a  certain  place,  waste,  Or  common,  called    

the ,  and  situate,  at,  &c.  and  to  carry  the  same  from  thence  to  the  said  oominoi'  of 

messuage,  with  the  appurtenances,  to  be  burnt,  spent,  and  consumed  for  nee-  ^^^^ 
essarj  fuel  therein,  every  year,  at  all  seasonable  times  of  the  year,  at  his 
and  their  free  will  and  pleasure,  as  belonging  and  appertaining  to  the  said 
messuage,  with  the  appurtenances.  Yet,  <fec.  [Savie  astfie  preceding  form^ 
only  instead  of  "  turf,"  say^  **  bushes  and  underwood,"  and  instead  of 
"common  turbary,"  say  **  common  of  estovers."] 


For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  by  the  sjiid  defendant  as  hereinafter  next  mentioned, 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  i^z) 
of  a  certain  messuage  [and  garden  thereto  belonging,]  with  the  appurtenan- 
ces, situate  and  bein^  in  the  parish  of in  the  county  of (a).    And, 

by  reason  thereof  (6),  the  said  plaintiff,  *during  all  the  time  aforesaid, 
ought  to  have  had,  and  still  of  right  ought  to  have,  a  certain  way  (c) 
from  and  out  of  the  said  [garden,]  unto,  into,  through,  and  ovier  a  certain 
[close],  in  the  parish  aforesaid  {d\  and  from  and  out  of  the  same,  unto  and 
into  [a  certain  wharf,  or  quay,  of  the  said  plaintiff  in  the  parish  aforesaid(c),] 
and  80  back  again  from  the  said   [wharf,  or  quay,]  unto  and  into,  through, 


DISTDRB 

ANCB  OF 

WAT8. 

For  ob- 
stracting 
plaintiff's 
private 
right  of 
loay,  ap- 
purtenant 
to  a  mc8- 
Buage  and 
garJc-u(i/). 

[  *808  ] 


(io)  See  the  fbrms,  8  Wentw.  Index.  1.  li. — 
Thomp.  Ent  377.-3  Wils.  456.— Morg.  Preo. 
456,  and  the  notes  to  the  above  form,  which 
are  applicable. 

{X)  Ante,  806,  note  (u) 

(y)  As  to  private  ways  in  general,  whether 
byyrani,  prescription,  or  of  necessity ^^bsq  1 
Saund.  828,*  n.  6.— Com.  Dig.  Chimin.  D.— 
1  Taunt.  279. — Harr.  Land.  &  Ten.  655.  See 
the&rms,  8  Wentw.  Index,  Iv.  to  IviL — '1 
Lutw.  19.— 4  T.  R.  794.-3  T.  R.  766.-3 
Lord  Raym.  8d.~rMorg.  388,  387,  for  not  re- 
pcuring  a  private  way,  and  2  Saand.  113,  n. 
1. 172  a.  n.  1.  Ld.  Raym.  10U6.— Ante,  9.  n. 
v.  As  to  the  statement  of  the  right,  1  Vent 
274.  2  Lev.  148,-3  Keb.  528.-3  Lev.  l66.— 
1  Latw.  120.— 2  Ld.  Raym.  751,  1090.-3 
Id.  85.  See  a  form  for  obstructing  a  public 
▼aj,  4  M.  &  S.  101.  16  East,  196.  3  M. 
&  S.  472,— Willcs,  71.-2  Ring.  263. 

(z)  This  allegation  is  sufficient,  without 
etatuig  any  prescriptive  right,  2  Saun.  113 
».— Butw.  119.    See  also  ante,  799,  n.  (w.) 

(a)  Describe  the  parish  or  place  accurately. 
If  any  doubt  as  to  it,  merely  say,  the  prem- 
«8  were  situate  **  in  the  county  of " 

(6)  This  is  in  general  a  sufficient  descrip- 
tion of  the  right.  Id.  ibid. — 2  Saund.  114  a. — 
1  Saund.  346,  n.  2.— Ante,  799,  note  {w). 
But  if  the  right  of  way  be  not  by  reason  of 
poaseaeion,  but  by  special  agreement,  &c.  it 
would  be  improper,  4  East,  107. — 6  Id. 
438.— 15  Id.  108;  3  Taunt  24;  and  see  a 
form,  5  B.  &  C.  221. 

(c)  The  term  **  passage,"  it  is  said,  is  too 
generaL     Yelv.  163,  101.— 1  Brownl  216. 


(d)  Where  the  right  of  way  is  stated  to 
be  over  a  private  close,  &o.  the  local  situation 
thereof  should  be  stated;  Noy,  9. 

(e)  In  Rou.«»  v.  Bardin,  1  Hen.  Bla.  353, 
Mr.  Justice  Wilson  observed,  "  that  in  plead- 
ing a  public  highway,  it  is  not  necessary  to 
state  either  the  termintts  a  quo  or  the  terminus 
ad  quern ;  but  where  it  is  a  private  way,  it  is 
necessary  to  state  them,  because  private  ways 
are  given  for  particular  purposes,  and  the 
justification  must  show  that  they  were  used 
for  those  purposes.*'  It  is  therefore  necessa- 
ry, in  a  declaration  of  this  nature,  either  to 
show  that  the  way  leads  to  a  common  highway  f 
(8  East,  4;  5  Leon.  10;  2  Saund.  128 d;  Com 
Dig.  Action  on  the  Case,  for  disturbance,  B 
1.)  or  if  it  lead  to  a  private  close,  to  state 
some  interest  of  the  plaintiff  therein,  (Noy,  86; 
Latch.  160;  Com.  Dig.  Action  on  the  Case,  for 
Disturbance,  B.  1 ;  Vin.  Ab.  Chimin.  H.  pL 
14;  Com.  Dig.  Chimin.  D.  2.)  The  word 
highway  seems  to  be  too  uncertain  a  descrip- 
tion of  one  of  the  termini  of  a  private  way; 
but  if  not  demurred  to  it  will  be  sufficientiy 
proved  by  evidence  of  a  public  footway,  8 
East,  4;  Yd  v.  163,  cited  8  East,  6,  n,  sed 
query,  if  not  sufficient,  see  2  Leon.  10. — 2 
Saund.  158  a.  When  it  is  doubtful  whether 
the  way  may  not  have  been  extinguished  by 
unity  of  possession,  it  may  be  advisable  to 
state  the  right  of  way  to  be  **  towards,  SfC,** 
1  East,  877,  881;  1  B.  &  P.  371,  and  see 
form,  post,  810;  and  see  fiirther  as  to  the 
termini  of  the  way  in  describing  a  public  way, 
3  Burn,  J.  26th  edit  68. 
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DISTURB-  over,  and  along  the  said  [close,]  and  from  and  out  of  the  same  into  unto  and 
^w?T8°'  the  said  [garden]  of  the  said  plaintiff  for  himself  and  his  servants,  on  foot  (/), 
to  go,  return,  pass,  and  repass,  every  year  and  at  all  times  of  the  year,  at  his 
and  their  free  will  and  pleasure,  as  to  the  said  messuage  and  garden,  with  tie 
Injury.  appurtenances  of  the  said  plaintiff  belonging  and  appertaining  (ff).  Yet  the 
f  ♦809  ]  said  defendant  well  knowing,  the  premises,  *but  wrongfully  and  unjustly  con- 
triving, and  intending  to  injure  the  said  plaintiff  in  that  behalf,  and  to  deprive 
him  of  the  use  and  benefit  of  his  said  way,  whilst  the  said  plaintiff  was  so  pos- 
sessed of  his  said  messuage  [and  garden,]  with  the  appurtenances  as  afore- 
said, to  wit,  on,  A'c.  (A)  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  **  the  day  of  the  commence- 
ment of  this  suit,"]  at,  &c.  {venue)  aforesaid,  wrongfully  and  injuriously  («) 
placed  and  erected,  and  caused  to  be  placed  and  erected,  divers  large  quanti- 
ties of  boards,  planks,  and  wood,  and  across  the  said  way,  and  put  and  placed, 
and  caused  and  procured  to  be  put  and  placed,  divers  other  large  quantities  of 
wood  and  timber  in  the  said  way,  and  kept  and  continued  the  said  boards, 
planks,  and  wood,  so  placed  and  erected  in  and  across  the  said  way,  as  afore- 
said, and  also  the  said  other  wood  and  timber  in  the  same  way  as  aforesaid, 
for  a  long  space  of  time,  to  wit,  hitherto,  and  thereby  during  all  the  time 
aforesaid,  the  said  way  was  and  still  is  greatly  obstructed  and  stopped  up,  and 
the  said  plaintiff  by  means  thereof  could  not,  during  the  time  aforesaid,  or  any 
part  thereof,  nor  can  he  now  have  or  enjoy  his  said  way,  as  he  of  right  ought 
to  have  done,  and  otherwise  might  and  would  have  done,  and  hath  been  and  is, 
by  means  of  the  premises,  deprived  of  the  use,  benefit,  and  advantage  thei*eo^ 
to  wit,  at,  &c.  (vc/iwe)  aforesaid. — [^Add  tfie  following  count,'] 

Second  And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committing 

a^v"*'  to'a  ^^  ^^^  grievances  hereinafter  mentioned  was,  and  from  thence  hitherto  hath 
mcfrBUftge  been,  and  still  is,  lawfully  possessed  of  a  certain  other  messuage,  with  the  ap- 
from  a  purtenances,  situate  in  the  county  aforesaid,  and  by  reason  thereof  the  said 
wUhou^*  plaintiff,  during  all  the  time  aforesaid,  ought  to  have  had,  and  still  of  right 
Btating  the  ought  to  have  a  certain  way  from  the  said  fmessuage]  of  the  said  plaintiff,  un- 
means  of  to,  *into,  through,  and  over  a  certain  [close]  in  the  county  aforesaid,  unto  and 
rfcf"*^*^^'^  into  a  certain  common  and  public  highway  (/),  in  the  county  aforesaid,  and  so 
r  *ft1 0  1  ^^'^^  again  from  the  same  common  and  public  highway,  unto,  into,  through, 
^  ^  and  over  the  said  close,  and  from  thence  into  the  said  messuage  of  the  said 

plaintiff,  for  himself  and  his  servants  to  go,  return,  pass,  and  repass^  on  foot, 

(/)  It  should  be  shown  whether  the  way         (t)  It  is  not  necessary  to  state  the  means 

be  a  ccrf-wajr,  Aor«e-way,  or  /boZ-way.     Yelv.  by  which  the  way  was  obstructed;  it  is  soffi- 

164;  Com.  Dig.  Action  on  the  Case,  for  Dis-  cient  to  say,  quod  obstruxit  or   obsivpavit, 

turbance,   B.   1.     Though  in   the  case  of  a  without  saying  how.     8  Leo.  18;  Willes,  688; 

public  way,  the  term  **  common  highway"  sig-  1  B.  &  P.  180     Com.  Dig.  Action  on  Case  lor 

nifies  a   way  for  all  manner  of  things.     2  Disturbance,  B.  1;  Cro.  J ac  606;  Lord.  Baym 

Saund  158  d;  8  £a.st,  4;  1  Hen.  Bla.  855.  452.    See  the  next  count. 

{g)  See  the  form  in  1  Lut  110.  It  is  said  ik)  See  the  fbrm,  1  Lutw.  119,  and  tbe 
that  these  words  are  improper,  on  the  ground  notes  to  the  preceding  count 
that  a  way  is  an  easement,  and  not  an  appur-  (/)  The  term  "highway'*  is  sofiicieBt, 
tenant,  Yelv.  159;  1  Bulst.  47;  1  Taunt  205;  2  Saund.  158  b,  n.  4  ;  8  East,  4;  Lutw.  19a 
1  B.  &  P.  872;  Com.  Dig.  Chimin.  D.  And  Tlie  terminus  ad  auem  maybe  laid  tohe» 
in  a  declaration  it  appears  not  necessary  to.  public  highway  ana  wiU  be  proved  byevi- 
insert  this  allegtUion,  and  in  some  cases  it  dence  of  a  public  footway »  and  it  is  not  neon- 
would  be  improper.  4  East,  107;  6  Id.  488;  sary  to  state  what  description  of  higbwa/t 
and  see  ante,  801,  note  </,  and  a  form,  15  2  Leon  10;  2  Saund.  158  a.  Sed  jHtfre,  8 
East,  26.  East,  4.    Ante,  808,  note  (e). 

(Ji)  The  day  is  not  materiaL 
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every  year,  and  at  all  times  of  the  year,  at  his  and  their  free  will  and  pleasure.    i>»'"^»- 
Yet  the  said   defendant,  well  knowing  the  said    last-mentioned    premises,    ^^g^' 
but  wroDfffully  and  unjustly  intending  to  injure  the  said  plaintiff  in  that 
behalf,  and  to  deprive  him  of  the  use  and  benefit  of  his  said  last-mention-  I°j«^- 
ed  way,  whilst  the  said  plaintiff  was  so  possessed  of  the  said  last-mentioned 
messuage,  with  the  appurtenances,  and  so  entitled  to  the  said  way  as  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  exhibiting  this  bill,  [^or  if  ifi  C,  P,  "  before  the 
commencement  of  this  suit,"]  at,  &c.  {venue)  aforesaid,  wrongfully  and  in- 
joriously  stopped  up  and  obstructed  the  said  last-mentioned  way ;  and  the  said 
plaintiff,  by  means  thereof  could  not,  during  the  time  aforesaid,  nor  can  he 
have  or  enjoy  his  said  last-mentioned  way,  as  he  of  right  ought   to  have 
doae,  and  otherwise  might  and  would  have  done,  and  hath  been  and  is  deprived 
of  the  use,  benefit,  and  advantage  thereof,  to  wit,  at,  &c.  {ve7iue)  aforesaid. — 
[Conclude  as  ante,  596.] 

And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  commit-  Third 
tinff  of  the  grievances  hereinafter  mentioned,  was,  and  from  thence  hitherto  count, 
hath  been,  and  still  is,  lawfully  possessed  of  a  certain  other  messuage,  with  ™J^  ^^°^ 
the  appurtenances,  situate  in  the  county  aforesaid.     And  by  reason  thereof  merely 
the  said  plaintiff,  during  all  the  time  aforesaid,  ought  to  have  had,  and  still  stating  the 
of  right  ought  to  have,  a  certain  way  from  the  said  last-'xentioncd  messuage  ^^  ^^ 
of  the  said  plaintiff,  towards  a  certain  close  in  the  parish  aforesaid,  and  in-  &c. 
to,  through,  and  over  the  same,  towards  a  certain  common  and  public  high- 
way, in  the  county  aforesaid,  and  into  the  same,  and  so  baek  again  from  the 
same  common  and  public  highway  towards  the  said  close,  into,  through,  and 
over  the  same,  and  from  thence  towards  the  said  last-mentioned  messuage  of 
the  said  plaintiff,  and  unto  and  into  the  same,  for  himself  and  his  servants,  to 
go,  return,  pass,  and  repass,  on  foot,  every  year,  and  at  all  times  of  the  year, 
at  his  and  their  free  will  and  pleasure.     Yet  the  said  defendant,  well  knowing 
the  premises,  but  wrongfully  and  unjustly  intending  to  injure  the  said  plain- 
tiffin  that  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  his  said  last- 
mentioned  way,  whilst  the  said  plaintiff  was  so  possessed  of  the  said  last-men- 
tioned premises,  with  the  appurtenances,  and  so  entitled  to  the  said  way  as 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers,  other  days  and 
times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P. 
"before  the  "commencement  of  this  suit,"]  at,  <fcc.  {venue')  aforesaid,  wrong- 
fiilly  and  injuriously  stopped  up  and  obstructed  the  said  hist-mcntioned  way; 
and  the  said  plaintiff,  by  means  thereof,  could  not,  during  the  time  aforesaid, 
nor  could  he  have  or  enjoy  his  said  last-mentioned  way,  as  he  of  right  ought 
to  have  done,  and  otherwise  might  and  would  have  done,  and  hath  been  and 
is  deprived  of  the  use,  benefit,  and  advantage  thereof,  to  wit,  at,  &c.  (venue) 
aforesaid. 

For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  grievan-  Case  by 
ces  hereinaffcer  mentioned;  a  certain  messuage  and  premises,  situate  in  the  "^^'^^sion- 
county  of  S.  were  in  the  possession  and  occupation  of  E.  F.  as  tenant  thereof  structing  a 
to  the  said  plaintiff,  the  reversion  thereof  then  and  still  belonging  to  the  said  way,  by 
plaintiff,  to  wit,  at,  &c.  (venue).     And  whereas  for  divers  yeai*s  before,  and  ^"i^'^^"? 

(m)  A  reversioner  may   sue  for  an  injury      such  as  to  aflfect  it,  see  4  Burr.  2141.     Seethe 
to  his  reversionary  interest,  if  the  injury  be      notes  to  the  form,  ante  777. 
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until  the  committiDg  of  the  grievances  hereinafter  mentioned,  there  was,  and  of 
right  ought  to  have  been,  and  still  of  right  ought  to  have  been,  a  certain  vay 
from  and  out  of  the  said  messuage  and  premises,  bo  in  the  possession  and  oc- 
cupation of  the  said  E.  F.  unto,  into,  through,  over  and  across  a  certain  close, 
in  the  county  aforesaid,  and  from  thence  unto  and  into  a  certain  common  and 
public  highway,  in  the  county  aforesaid,  and  so  back  again  from  the  said  com- 
mon and  public  highway,  unto,  into,  through,  over,  and  across  the  said  last- 
mentioned  close,  and  from  thence  unto  the  said  messuage  and  premises,  for 
him  the  said  plaintiff  and  his  tenants,  occupiers  of  the  said  messuage  and 
premises,  and  for  others  to  go,  return,  pass,  on  foot,  every  year,  and  at  all 
times  of  the  year,  at  his  and  their  free  will  and  pleasure,  as  to  the  said  mes- 
suage and  premises,  with  the  appurtenances,  belonging  and  appertaining  (;2). 
Yet  the  said  defendant,  well  knowing  the  premises,  but  contriving  and  intend- 
ing to  injure  and  prejudice  the  said  plaintiff,  in  his  reversionary  estate  and  in- 
terest of  and  in  the  said  messuage  and  premises,  whilst  they  were  in  the  pos- 
session and  occupation  of  the  said  E.  F.  and  whilst  the  said  plaintiff  was  so  in- 
terested therein  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  atf  &c.  (te- 
piie)  wrongfully  and  injuriously,  and  without  the  leave  or  license  of  the  said 
£.  F.  or  the  said  plaintiff,  and  against  his  will,  built  and  erected,  and  caused  and 
procured  to  be  built  and  erected,  divers  large  buildings  (o)  in  and  upon  the 
said  close,  and  in  and  upon  the  aforesaid  way,  whereby  the  said  defendant,  did 
thereby  greatly  encroach  upon  and  encumber  the  said,  way,  and  by  means 
thereof,  the  said  plaintiff  and  his  tenants,  occupiers  of  the  said  messuage  and 
premises,  could  not,  from  the  day  and  year  afbresaid,  have  and  enjoy  the 
aforesaid  way  in  so  ample  and  beneficial  a  manner  as  they  of  right  ought  to 
have  done,  and  still  of  right  ought  to  do,  but  have  been  thereby  greatly  in- 
jured and  prejudiced  in  the  use,  benefit,  and  enjoyment  of  the  said  way,  and 
the  same  is  permanently  obstructed  by  reason  ol"  the  premises,  and  thereby  the 
said  plaintiff  hath  been  and  is  greatly  injured  and  prejudiced  in  his  reversion- 
ary estate  and  interest  of  and  in  the  said  messuage  and  premises,  with  the  ap- 
purtenances, to  wit,  at,  &c.  {venue). 


DISTURB- 
ANCE OF 
FERRIES. 

For  dis- 
turbing 
plaintiff  *8 
ancient 
ferry  (p), 

\  *815  ] 


For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  commit- 
ting of  the  grievances  hereinafter  in  this  count  mentioned,  were,  and  from 
thence  hitherto  have  been,  and  still  are,  entitled,  as  Trustees  for  the  Society 
of  Free  Watermen  of  the  River  Thames,  residing  at  Greenwich,  in  the  coun- 
ty of  Kent,  called  the  Isle  of  Dogs  Ferry  Society,  *to  the  fee-simple  and  in- 
heritance of  an  ancient  ferry,  called  Potter's  Ferry,  for  foot-passengers  and 
goods  belonging  to  such  foot-passengers,  across  the  River  Thames,  to  and 


(n)  See,  as  to  the  description  of  the  way, 
and  other  observ^ations,  ante,  808. 

(o)  The  obstruction  must  be  of  such  a  na- 
ture as  would  naturally  injure  the  plaintiff 's 
reversionary  interest,  see  ante,  777. 

ip)  See  Willes,  608;  8  Wentw.  Index,  Iviii; 
Com.  Dig.  Piscary,  B. ;  2  Saund.  114;  and  see 
form,  6  B.  &  C.  708.  It  seems  sufficient  to 
state  that  the  plaintiff  was  in  possession  of  the 
ferry,  id.  No  sum  for  the  payment  of  passage 
money  need  be  stated.  Id.  In  this  action  it  is 
sufficient  for  the  plaintiff  to  prove  that  he  was 
in  possession  of  the  ferry  at  the  time  the  cause 


of  action  arose,  2  Y.  &  J.  285;  and  from  aa 
user  of  thirty-five  years  the  jury  may  presume 
that  a  ferry  had  a  legal  origin.  The  owner  cf 
a  ferry  need  not  have  the  property  in  the  soil 
on  either  side  of  the  river,  6  B.  &  C.  708. 
Neglect  of  duty  in  the  owner  of  a  ferry  is  no 
answer  to  an  action  for  a  disturbance.  If 
there  be  an  exclusive  ferry  from  A.  to  B. 
it  does  not  prevent  persons  from  going  Ly  any 
other  boat  from  A.  directly  to  C.  though  it  lit* 
near  B.,.  provided  it  be  net  done  fraudulentlT, 
and  as  a  pretence  for  avoiding  the  regul'ir 
ferry,  4  T.  R.  GC6.     Harr.  Landl.  &  Ten.  651 
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from  a  certain  place  in  the  Isle  of  Dogs,  in  the  parish  of  St.  Dustin  Stehon-  i>«tijiui- 
heath,  otherwise  Stepney,  in  the  county  of  Middlesex,  from  and  to  Green-  J^^^' 
vich,  in  the  county  of  Kent,  taking  for  the  carriage  and  conveyance  of  such 
paasengera  and  their  goods,  over  and  across  such  ferry,  in  any  boat  or  boats 
kept  by,  or  by  the  authority  of  them  the  said  plaintiffs  for  that  purpose,  cer- 
tain reasonable  freights  or  ferryages,  to  wit,  two-pence  for  every  person  on 
foot;  nevertheless  the  said  defendant,  not  being  one  of  the  free  watermen 
aforesaid,  but  well  knowing  the  premises  and  contriving  to  disturb  and  in- 
jure the  said  plaintiffs  in  the  peaceable  and  lawful  enjoyment  of  their  said 

ferry,  heretofore,  to  wit,  on  the day  of in  the  year  of  our  Lord 

— -  and  on  divers  other  days  between  that  day  and  the  day  of  exhibting  this 
bill,  [or  if  171   C.  P,  "  tefore  the  commencement  of  this  suit,"]  to  wit,  at 
Westminster,  in  the  county  of  Middlesex,  injuriously  and  unlawfully,  and 
against  the  will  of  the  said  plaintiffs,  carried  and  conveyed,  in  a  certain  boat 
of  him  the  said  defendant,  divers  foot-passertgers  for  hire,  over  and  across  the 
said  River  Thames  and  upon  the  said  part  of  the  same  river  where  the  said 
plaintife  had  such  ferry  as  aforesaid,  and  upon  the  said  ferry  of  them  the 
said  plaintiffs,  by  reason  whereof  the  said  plaintiffs  have  lost  and  been  depriv- 
ed of  divers  profits  and  emoluments,  which  would  otherwise  have  arisen  and 
accrued  to  them  from  the  enjoyment  of  their  said  ferry,  and  have  been  and 
are  greatly  prejudiced  and  disturbed  in  the  possession  thereof,   and  their 
right  and  title  thereto,  to  wit,  at  Westminster  aforesaid,  in  the  county  of 
Middlesex  aforesaid. — And  the  said  plaintiffs  farther  say,  that  they  the  said  Second 
plaintifl&  so  being  entitled,  as  trustees  for  the  said  society,  to  the  fee-simple  ^'^^ 
and  mheritance  of  the  said  ferry  as  aforesaid^  the  said  defendant  not  being 
one  of  the  free  watermen  as  aforesaid,  but  well  knowing  the  premises,  and 
further  contriving  to  disturb  and  injure  the  said  plaintiffs  in  the  peaceable 
and  lawful  enjoyment  of  their  said  ferry,  heretofore,  and  whilst  the  said  plain- 
tiflfe  were  so  entitled,  as  trustees  as  aforesaid,  to  the  fee-simple  and  inheritance 

of  the  said  ferry,  to  wit,  on  the  said day  of in  the  year  of  our  lord 

and  on  divers  other  days  and  times  between  that  day  and  the  day  of 

exhibiting  this  bill,  [or  if  in  C,  P.  ^^  before  the  commencement  of  this 
suit,"  to  wit,  at  Westminster  aforesaid.  *in  the  county  of  Middlesex  aforesaid,  [  *816  J 
injuriously  and  unlawfully,  and  against  the  will  of  the  said  plaintiffs,  carried 
and  conveyed  in  a  certain  boat  of  him  the  said  defendant,  divers  foot-passen- 
gers for  hire,  over  and  across  the  said  River  Thames,  near  to  the  said  part  of 
the  same  river,  where  the  said  plaintiffs  had  such  ferry  as  aforesaid,  and  near 
to  the  said  ferry  of  them  the  said  plaintiffs ;  and  by  reason  whereof  the  said 
plaintifl&  have  lost  and  been  deprived  of  divers  other  profits  and  emoluments 
vhich  would  have  arisen  and  accrued  to  them  from  •  the  enjoyment  of  their 
said  ferry,  and  have  been  and  are  greatly  prejudiced  and  disturbed  in  the 
possession  thereof,  and  their  right  and  title  thereto,  to  wit,  at  Westminster 
aforesaid,  in  the  county  of  Middlesex  aforesaid. — And  also,  for  that  whereas  Third 
the  said  plaintiffi  before  and  at  the  time  of  committing  the  grievances  in  this  ^^^^ 
count  mentioned,  were  and  still  are  lawfully  possessed  (7)  of  a  certain  ancient 
ferry  with  the  appurtenances,  upon  and  over  the  River  Thames,  to  and  from 
a  certain  place  in  the  Isle  of  Dogs,  in  the  parish  of  St.  Dunstan  Stebonheath, 
otherwise  Stepney,  in  the  said  county  of  Middlesex,  from  and  to  Greenwich 
aforesaid,  in  the  county  of  Kent  aforesaid,  for  carrying  and  conveying,  with- 
in the  said  last-mentioned  ferry,  all  persons  and  their  goods,  having  occasion 
for  the  same,  in  boats  kept  by,  and  by  the  authority  of  them  the  said  plain- 
er) That  this  is  sufficient,  «ee  6  B.  &  C.  708. 

Vol  n.  81 
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DUTUKB-  tifB  there  for  that  purpose,  taking  for  the  same  certain  reasonable  freights 
maiEB.  ^"^  ferryages  ( r)  to  wit,  two-pence  for  each  person  ;  jet  the  said  defendant, 
well  knowing  the  premises  last  aforesaid,  but  contriving  to  disturb  and  injare 
the  said  plaintiffs  in  the  peaceable  enjoyment  of  their  said  last-mentioned  fer- 
ry, heretofore,  to  wit,  on  the  said day  of  — —  in  the  jear  of  our  lord 

and  on  divers  other  times  between  that  day  and  the  day  of  exhibiting 

this  bill,  [or  if  in  C.  P.  "  before  the  commencement  of  this  suit,"]  to  wit, 
at  Westminster  aforesaid,  in  the  county  of  Middlesex  aforesaid,  unlawfdllj, 
injuriously,  and  wrongfully,  carried  and  conveyed  divers  passengers,  lor  hire, 
in  a  certain  boat,  over  and  across  the  said  river,  and  upon  the  said  part  of  the 
said  river,  where  the  said  plaintiffs  had  such  ferry  as  fast  aforesaid,  and  o?er, 
npon,  within,  and  across  the  said  last-mentioned  feiyy  of  the  said  plaintifi, 
and  thereby  they  the  said  plainti£&  lost  divers  great  gains  and  profits,  which 

[  ^817  ]  would  otherwise  have  accrued  to  them  "^from  the  said  last-mentioned  ferrj, 
and  have  been  disturbed  and  disquieted  in  the  possession  thereof,  and  in  their 
right  and  title  thereto,  to  wit,  at  Westminster  aforesaid,  in  the  county  of 
Middlesex  aforesaid. — And  the  said  plaintifl^  further  say,  that  they  the  said 
plaintifl^,  so  being  possessed  of  the  said  last-mentioned  ferry,  with  the  appur- 
tenances as  aforesaid,  the  said  defendant  well  knowing  the  premises  last  afore- 
said, but  further  contriving  and  intending  as  last  aforesaid,  heretofore,  and 
whilst  the  said  plaintiffs  were  so  possessed  of  their  said  last-mentioned  ferry, 

with  the  appurtenances  as  aforesaid,  to  wit,  on  the  said day  o  '— 

in  the  year  of  our  Lord and  on  divers  other  days  and  times  between 

that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  **  before  the-oom- 
mencement  of  this  suit,'']  to  wit,  at  Westminster  aforesaid,  in  the  county  of 
Middlesex  aforesaid,  unlawfully,  injuriously,  and  wrongfully,  carried  and 
conveyed  divers  passengers  for  hire,  in  a  certain  boat  of  him  the  aaid  defend- 
ant, over  and  across  the  said  river,  and  near  to  the  said  part  of  the  said  river 
where  the  said  plaintiffs  had  such  ferry  as  last  aforesaid,  and  near  to  the  said 
last-mentioned  ferry  of  the  said  plaintiffs,  and  thereby  they  the  said  plaintii& 
lost  divers  other  great  gains  and  profits  which  would  otherwise  have  accrued 
to  them  from  the  said  last-mentioned  ferry,  and  have  been  disturbed  and  dis- 
quieted in  the  possession  thereof,  and  in  their  right  and  title  thereto,  to  wit, 
at,  &c.  (venue)  aforesaid.     To  the  damage,  &c. 


Fourth 
count 


,.T.«T.»         [Commencement  as  ante.  596.     The  venue  is  local.'] — For  that  whereas 
ANCE  OF   the  said  plaintiff,  before  and  at  the  time  of  the  committing  of  the  gnevanoe 


PKWB. 

For  dis-  (r)  This  averment  is  not  n  oessaiy,  6  B.  ^ 

tail  ance  of  C.  703. 

a  pew  (f).  is)  For  the  forms  of  declarations  for  dis- 
torbiincc  of  ieats  in  churches,  see  6  B.  &  A. 
856;  8  Wentw.  518;  Morg.  840.  Forrest's 
Exch.  R.  It;  8  T.  R.  660;  5  Id.  206;  1  Lev. 
71:  1  Sid.  108;  2  Lev.  198;  8  Id.  78;  1  Wils 
826;  1  T.  R  428.  As  to  the  tiUc,  see  2  Saand. 
175  c,  d,.— Com.  Big.  Action  on  Case  for  dis- 
turbance, A.  8.  As  to  evidence,  see  8  Campb. 
288.  This  action  does  not  lie  unless  the  pew 
be  annexed  to  a  house  or  some  other  messuage 
in  the  parish,  5  B.  &  A.  856,  and  oases  there 
ootlocted  on  the  subject;  and  see  1  Y.  &  J. 
688.      An  action  of  trespass  will  not  lie  ibr 


entering  into  a  pew,  beoause  the  plaintiff  kai 
not  the  exclusive  possession,  and  the  posscsnon 
of  the  church  bSng  in  the  person,  1  T.  H 
426;  but  an  action  of  trespaiss  for  breakhtg 
and  entering  a  chapd,  and  destroying  the 
pews,  will  lie  at  the  suit  of  a  perpetual  curate 
of  an  augmented  parochial  chapdiy,  even 
against  the  chapel-warden,  2  T.  and  J.  26*5. 
In  pleading  a  prescription  to  a  new,  it  need 
not  be  alleged  that  the  party  and  his  socestorB 
had  alwajs  repaired  it;  the  pew  might  never 
have  required  repair.  This  at  most  is  wftMsr 
of  evidenoe  only,  IdASt  42a  Even  in  sd 
action  against  a  stranger  for  disturfamg  nlsiii- 
tiff  in  hu  pew,  hat  it  is  otherwise  in  a  dopatt 
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hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still   distubb- 
is.  lawfullj  possessed  of  a  certain  messuage,  with  the  appurtenances,  situate    "^p^^' 

iathe  parish  of in  the  county  of and  therein,  during  all  the  time 

aforesaid,  inhabited  and  dwelt,  and  still  doth  inhabit  and  dwell,  with  his  fam- 
ily; andbj  reason  thereof,  he  the  said  plaintiff,  during  all  the  time  aloresaid 
until  the  time  of  the  oommitting  of  the  grievance  bj  the  said  defendant,  as 
hereioafler  next  mentioned,  had,  and  still  of  right  ought  to  have,  for  himself 
and  his  &milj  inhabiting  in  the  said  messuage,  with  the  appurtenances,  the 
use  and  benefit  of  a  certain  pew  in  the  parish  church  of,  &c.  aforesaid,  to 
hoar  and  attend  divine  service  celebrated  therein,  as  to  the  said  messuage 
and  tenement  belonging  aud  appertaining.    Yet  the  said  defendant,  well  know-  InjoT* 
ine  the  premises,  but  contriving,  and  wrongfully  and  unjustly  intending  to 
injure  and  prejudice  the  said  plaintiff,  and  to  deprive  him  of  the  use  and  ben- 
efit of  the  said  pew,  whilst  the  said  plaintiff  was  so  possessed  of  his  said  mes- 
aoage,  with  the  appurtenances,  and  dwelt  and  inhabited  therein  as  aforesaid, 
and  was  entitled  to  the  use  and  benefit  of  the  said  pew  as  aforesaid,  to  wit, 
on,  &0.  and  divers  other  days  and  times  between  that  day  and  the  day  of  ex- 
hibiting this  bill,  at,  &;c.   (venue)  unlawfully,  and  without  the  leave  or  li- 
cense, and  against  the  will  of  the  said  plaintiff,  entered,  and  caused  and  pro- 
cured divers  other  persons  to  enter  and  continue  in  the  said  pew  during  the 
celebration  of  divine  service  in  the  said  church,  and  thereby  greatly  disturbed 
the  said  plaintiff  in  the  enjoyment  of  the  said  pew.  and  prevented  him  from 
having  the  use  and  benefit  thereof  in  so  full  and  ample  a  manner  as  he  oth- 
erwise might  and  would,  and  ought  to  have  done,  and  also  unlawfully  tore, 
wrenched,  broke,  and  damaged  the  door  of  the  said  pew,  and  also  unlawfully 
shut  and  fastened  the  door  thereof,  and  kept  the  same. so  shut  and  fastened 
for  a  long  space  of  time,  to  wit,  hitherto,  and  thereby,  during  all  that  time, 
hindered  and  prevented  the   said  plaintiff  and  his  family  inhabiting  in  the 
said  messuage,  with  the  appurtenances,  from  sitting  in  and  using  the  said 
*pew,  for  the  purpose  aforesaid,  and  whereby  the  said  plaintiff  could  not,  [  *818  J 
daring  the  time  aforesaid,  have  Dr  enjoy  the  use  of  the  said  pew  for  himself 
and  his  family  inhabiting  the  said  messuage  in  so  ample  and  beneficial  a 
manner  as  he  otherwise  might  and  ought  to  do,  and  would  have  done,  and 
hath  been  greatly  disturbed  and  molested  in  the  use  and  enjoyment  thereof, 
to  wit,  at,  &c.  {venue)  aforesaid. — [Second  cau?it  similar  to  the  firsts  ex- 
cept that  instead  of  the  words  *'  use  and  benefit,*'  say  **  the  right,  privi- 
lege, liberty  of  sitting  in  the  said  pew,"  and  conclude  as  ante^  596.] 


FOR  DU- 

TUBBAKOS 

OF  A 


For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  com-  makket. 
nutting  of  the  grievances  next  hereafter  mentioned,  to  wit,  on  the  fist]  day  For  open- 
of  [January]  A.  D.  [1824]  and  from  thence  hitherto  hath  been,  and  still  is,  »ng»new 
lawfully  possessed  of  the  manor  of  [Bradford]  in  the  county  of  [York]  and  ^^d^there- 
of  a  certain  market  to  the  said  manor  belonging  and  appertaining,  that  is  to  by  disturb- 
say,  a  certain  market  under  and  to  be  holden  within  the  said  manor,  to  wit,  ing  pla»n- 
at  [Bradford]  in  the  said  county  of  [York]  upon  every  Tuesday,  for  the  clenfiMir- 

ket  (0. 

widi  tbe  ordiiiary,  1  Wils.  828;  See  8  B.  ft  fi>rms  and  law,  in  7  B.  &  C.  40;  6  B.  &  C. 

a  288;  2  M.  &  R.  818,  S.  C.    A«  to  right  of  868;  2  Saund.  \T2\  1   B.  &  P.  400;  Owen» 

&vrtoi,  raeSBir.  &  Crea.  288;  1  B.  &  Adol-  lO'J;    Cro.   Jao.   48,    122;    8    Lev.    100;    2 

phiu,  122;  2  B  &  Aid.  806.  Lutw.  1517;  6  East,  488;  8  Wentw.  Index, 

(I)  As  to  disturbing  a  miriNi,  bm    the  iTiii 
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Second 
ooiint. 


FOB  Dis-  buying  and  selling  of  all  goods,  wares,  and  merchandizes,  then  and  there  to 
^op^A^  be  bought  and  sold,  together  with  certain  stallage  and  other  profits  and 
iL&KKJfr.  emoluments  to  such  market  belonging  and  appertaining,  whereby  great  gains, 
profits,  and  advantages,  during  all  tlie  time  aforesaid,  until  the  committing- 
of  the  grievance  hereinafter  next  mentioned,  accrued  to,  and  were  received 
by,  and  still  of  right  ought  to  accrue  to,  and  be  received  by  the  said  plain- 
tiff, to  wit,  at,  [Bradford]  aforesaid,  in  the  county  aforesaid.  Yet  the  said 
defendant,  well  knowing  the  premises,  but  contriving  and  wrongfully  intend- 
ing to  injure  and  aggrieve  the  said  plaintiff,  and  to  deprive  him  of  the  profit 
and  advanj;age  of  his  said  market,  and  to  disturb  him  in  the  free  enjoyroent 
thereof,  and  of  the  emoluments  arising  therefrom,  afterwards,  to  wit,  on  tlie 
same  day  and  year  aforesaid,  to  wit,  at  f  Bradford]  aforesaid  in  the  county 
aforesaid,  and  within  the  said  manor  of  [Bradford,]  without  any  lawful  war- 
rant or  authority  in  tha^b  behalf,  levied,  kept,  erected,  and  held,  and  caused 
and  procured  to  be  levied,  kept,  erected,  and  held,  a  certain  new  market, 
<mce  in  every  week,  and  continued  the  said  market  so  newly  levied,  kept, 
erected,  and  held,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto, 
whereby  divers  large  quantities  of  goods,  wares,  and  merchandizes,  were  dur- 
ing all  the  time  aforesaid,  sold  in  the  said  market  so  newly  levied,  held,  erect- 
ed, and  kept,  ^hich  otherwise  would  and  of  right  ought  to  have  been  brought 
to  the  said  market  of  the  said  plaintiff,  so  holden  there  as  aforesaid  during 
all  the  time  aforesaid,  to  be  there  sold,  to  the  great  damage  of  the  said  plain- 
tiff, and  the  great  nuisance  of  the  market  of  the  said  plaintiff,  by  reason 
whereof  the  said  plaintiff  hath  lost  and  been  deprived  of  the  stallage  and 
other  emoluments  and  profits  of  his  said  market,  and  ;ilso  of  other  great  gains, 
profits,  and  advantages,  which  he  otherwise  would  and  of  right  ought  to  have 
had  and  derived  from  his  said  market,  to  wit,  at  [Bradford]  aforesaid,  in  the 
county  aforesaid. — And  whereas  also,  afterwards,  and  before  and  at  the  time 
of  the  committing  of  the  grievances  next  hereinafter  mentioned,  to  wit,  on  the 
[1st]  day  of  [January,]  A.  D.  [1824,]  to  wit,  at  [Bradford)  aforesaid,  in 
the  county  aforesaid,  the  said  plaintiff  was,  and  from  thence  hitherto  hath 
been,  and  still  is  lawfully  possessed  of  and  in  a  certain  market  holden  and 
to  be  holden  at  [Bradford)  aforesaid,  in  the  county  aforesaid,  upon  every 
Tuesday,  for  the  buying  and  selling  of  all'  goods,  wares,  and  merchandiies, 
then  and  there  to  be  bought  and  sold,  together  with  certain  stallages,  profits, 
and  emoluments,  to  such  last^mentioned  market  belonging  and  appertain- 
ing, whereby  great  gains,  profits,  and  advantages,  during  all  the  time  last 
aforesaid,  and  until  the  committing  of  the  grievance  hereinafter  next-men- 
tioned, accrued  to,  and  were  received  by,  and  still  of  right  ought  to  accrue 
to,  and  be  received  by  the  said  plaintiff,  to  wit,  at  [Bradford]  aforesaid,  in 
the  countv  aforesaid.  Yet  the  said  defendant,  well  knowing  the  premises 
last-mentioned,  but  contriving,  and  wrongfully  intending  to  injure  and  ag- 
grieve the  said  plaintiff,  and  to  deprive  him  of  the  profit  and  advantage 
of  his  said  last-mentioned  market,  and  to  disturb  him  in  the  free  enjoyment 
thereof,  and  of  the  stallage  and  other  profits  and  emoluments  arising  there- 
from, afterwafds,  to  wit,  on  the  same  flay  and  year  aforesaid,  within  the 
town  of  [Bradford]  aforesaid,  and  close  and  near  adjoining  to  the  jJace  where 
the  said  market  of  the  said  plaintiff  was  held,  without  any  lawful  warrant  or 
authority  in  that  behalf,  levied,  erected,  kept,  and  held,  and  caused  and 
procured  to  be  levied,  erected,  kept,  and  held,  a  certain  other  new  marked 
held  once  in  every  week,  and  continued  the  said  last-mentioned  market  bo 
newly  levied,  erected,  kept  and  held  fi^r  a  long  space  of  time,  to  wit,  from 
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thence  hitherto,  whereby  divers  other  large  quantities  of  goods,  wares  and   ™*  ^'•" 
merchandizes  were,  durin;^  all  the  time  last  aforesaid,  sold  in  the  said  market      Qp  ^ 
80  newly  levied,  'erected,  kept,  and  held,  by  the  said  defendant,  which  other-   mabket. 
wise  would  and  of  riglit  ought  to  have  been  brought  to  the  said  market  of 
the  said  plaintiff,  so  holdcn  there  as  last  aforesaid,  during  all  the  time  last 
aforesaid,  to  be  there  sold,  to  the  great  damage  of  the  said  plaintiff,  and 
the  great  nuisance  of  the  market  of  the  said  plaintiff,  and  the  said  plain- 
tiff hath  tliereby  lost  and  been  dopri\'ed  of  the  stallage  and  other  emoluments 
of  his  said  market,  and  also  of  other  great  gains,  profits,  and  advantages 
which  he  otherwise  would  and  of  right  ought  to  have  had  and  received   from 
his  said  market,  to  wit,  at  [Bradford]  aforesaid,  in  the  county  aforesaid. — 
And  whereas  alw,  afu  rwards,  and  before  and  at  the  time  of  the  committing  of 
the  grievance  next  hereinafter  mentioned,  to  wit,  on  the  [Ist]  day  of  [Jan-  ^^ 
uary,]   A.  D.  [1S341,  to  wit,  at  [Bradford]   aforaBiid,  in  the   county  afore- 
said, the  said  plaintiff  was,  and  from  thence  hitherto  hath  been,  and  still  is, 
lawfully  possessed  of  and  in  a  certain  market  holden  and  to  be  holden  within 
the  town  of  [Bradford]  aforesaid,  in  the  county  aforesaid,  in  every  week,  and 
of  certain  stallage,  profits,  and  emoluments  to  such  last-mentioned  market  be- 
longing and  appertaining,  whereby  great  gains,  profits,  and  advantages,  dur- 
ing all  the  time  last  aforesaid,  and  until  the  committing  of  the  grievance 
hereinafter  next  mentioned,  accrued  to  and  were  received  by,  and  still  of  right 
ought  to  accrue  to  and.be  received  by  the  said  plaintiff,  to  wit,  at  [Bradford] 
aforesaid,  in  the  county  aforesaid.     Yet  the  said  defendant,  well  knowing  the 
premises  last-mentioned,  but  contriving  and  wrongfully  intending  to  injure 
and  aggrieve  the  said  plaintiff,  and  to  deprive  him  of  the  profit  and  advan- 
t&^e  of  his  said  last-mentioned  market,  and  to  disturb  him  in  the   free  en- 
joyment thereof,  and  of  the  stallage  and  other  profits  and  emoluments  arising 
therefrom,  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  within  the 
town  of  [Bradford]  aforesaid,  without  any  lawful  warrantor  authority  in  that 
behalf,  levied,  erected,  kept,  and  held  and  caused  and  procured  to  be  levied, 
erected,  kept,  and  held,  a  certain  other  new  market,  held  once  in  every  week, 
80  near  to  the  said  place  where  the  said  last-mentioned  market  of  the  said 
plaintiff  was  held,   that  by  reason  thereof,  divers  other  large  quantities  of 
goods,  T/ares,  and  merchandizes  were,  during  all  the  time  last  aforesaid,  sold 
in  the  said  market,  so  hereby  levied,  erected,  kept,  and  held  by  the  said  de- 
fendant, which  otherwise  would  and  of  right  ought  to  have  been  brought  to 
the  said  market  of  the  said  plaintiff,  so  holden  there  as  last  aforesaid,  during 
all  the  time  last  aforesaid,  to  be  there  sold,  to  the  great  damage  of  the  said 
plaintiff,  who  hath  thereby  lost  and  been  deprived  of  the  stallage  and  other 
emoluments  of  his  said  last-mentioned  market,  and  also  of  other  great  gains, 
profits,  and  advantages  which  he  otherwise  would  and  of  right  ought  to  have 
had  and  derived  from  his  said  market,  to  wit,  at  [Bradford]  aforesaid  in  the 
county  aforesaid. 
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JPar  the  precedents  and  mode  of  declaring  Jor  a  dishtrbanrej  siibfractiofi,    ^^  ^^'^ 
or  other  injury  to  fr anctiises,  see  4  Mod,  428.     1  Show,  18.     8  Wen/tr.  y^t  dis- 
Indexj  58,     At  the  suit  of  a  bailiff  against  a  party  for  executing  a  writ  turbftnceof 
within  his  jurisdiction,  9  East^  880.     And  generally^  Com,  Dig.  Action  on  [^t."*'^*^' 
the  Case  for  disturbancp.     For  not  qrindino  CORN  at  plaintiff  ^s  ancient  o^g.^'&o.  " 
MILL.  2  Sannd,    112,113,   note  1;    172,  no^el;  8    Wentw,  Index,  58. 
Lhugh  218    2  B.  ^  C.  827.    4  2?.  &  R.  496,  8.  C.QM.^  S,  69.     In 
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such  aciion  U  suffices  to  declare  generally  on  the  custom  to  grtnd^  6  M.  ^ 
MLkwcHil  'Sf-  69 ;  afid  see  as  to  i/ie  evidetice,  id.  Of  officbbs,  10  Retp,  59  b  Cro. 
m,  &0.    Eliz.  835.     8  WetUw.  Index,  54. 


BT  PA&TT 
OUEYED. 

On  8  AniL. 
0.14, 
against  a 
aheriff  jfor 
taking  off 
premiflea, 
irhioh  were 
seixed  un- 
der a^/o. 
without 
first  pay- 
ing plain- 
tiff half  a 
year's  rent 
which  was 
in  orrear 

[  *819  ] 


IV.     ON  STATUTES. 

For  that  whereas  heretofore,  to  wit,  on,  &c,  aiid  for  the  space  of  [half]  a  year 
then  last  past,  one  J.  H.  held,  used,  "^^oocupied,  and  enjojed  a  certain  mes- 
suage and  tenements,  with  the  appurtenances,  situate  in  the  parish  of 

in  the  county  of as  tenant  thereof  to  the  said  plaintiff,  at  and  under  a 


(tt)  See  form,  8  Wentw.  446.  6  DoagL 
666.  In  1  Chit  CoL  Stat.  064,  will  be 
found  rooet  of  the  following  notes  on  this  en- 
actment 

In  order  to  support  the  claim  against  the 
sheriff,  a  subsisting  tenancy  must  be  prored, 
and  therefore  where  the  landlord  had  brought 
an  action  of  ejectment,  and  laid  the  domise 
before  the  seizure  under  the  fi.  fa, ;  it  was 
held  that  the  sheriff  had  no  right  to  allow  the ' 
landlord  »  year's  rent,  6  B.  &  A.  88.  The 
money  claimed  must  be  due  as  rent ;  see  6  B. 
&  C.  524.  2  C.  P.  294,  S.  C.  The  occupa- 
tion by  the  tenant  must  be  proved,  7  Price, 
600;  but  it  will  be  for  the  sheriff  to  prove  that 
the  rent  had  been  paid,  id. 

The  act  extends  to  an  execution  at  the  suit 
of  a  defendant  for  costs,  notwithstanding  the 
direction  at  the  end  of  the  section  that  the 
sheriff  shall  pay  the  plaintiffs  well  the  rent 
as  the  execution  money,  2  nils.  140.  But  a 
commission  of  bankruptcy  is  not  an  execution 
within  the  meaniDg  of  this  act,  15  East,  330. 
Goods  taken  on  a  capias  vilagatum.  are  within 
the  act,  Bunb.  5,  194,  269;  7  T.  R.  261. 
So  goods  taken  on  a  pom  per  vadioty  6  B.  & 
a  467. 

A  bill  of  sale  is  a  removal,  Barnes,  211. 
The  sheriff  is  bound  to  satisfy  the  landlord  in 
the  first  instance,  4  Mo^rc,  473.  And  an  ac- 
tion lies,  though  only  part  of  die  goods  be  re- 
moved, id.;  2  B.  &  C.  67. 

The  statute  only  extends  to  the  immediate 
landlord,  not  to  a  ground  landlord,  2  Stra, 
787.  An  executor  or  administrator  is  entitled 
to  the  benefit  of  the  statute,  as  to  arrears  ac- 
crued in  the  lifo-time  of  the  deceased,  1  Stra, 
21  i.  A  trustee  of  an  outstanding  satisfied 
term  in  trust  for  mortgagees,  and  to  attend  the 
inheritance,  may  sue,  4  Moore,  473.  2  B.  & 
B.  67. 

The  act  does  not  extend  to  rent  which 
accrues  during  the  continuanoe  of  the  sheriff 
in  possession,  1  M.  &  &  245.  And  a  sheriff 
taking  corn  in  the  blade  under  a  fieri  facias^ 
and  selling  it  before  rent  due,  is  not  liable  to 
account  to  the  landlord  of  the  defi^ndant,  un- 
der the  statute,  8  Anne,  for  rent  accruing 
subsequently  to  the  levy  and  sale,  althoui^h  he 
hns  given  notice,  and  though  the  com  be  not 
removed  from  the  premises  until  long  after- 
wards, when    a   considerable   proportion   of 


rent  has  become  due,  the  landlord's  remofy 
is  such  case  is  by  distress,  1  Price.  274.  And 
the  landlord  of  premises  on  which  goods  have 
been  seiaed  under  an  eifent  in  aid,  is  not  en- 
titled, under  the  8th  Anne,  to  call  on  the 
sheriff  to  pay  twelve  month's  rent,  due  before 
the  tesU  of  the  writ,  2  Price,  17.  But  this 
claim  may  be  supported  for  forehand  rent,  7 
Price,  690.  The  landlord  is  entitled  to  his 
rent  without  any  reduction  for  poundage, 
Stra.  643.  But  where  the  lanrllord  takes  the 
security  of  a  third  person  for  the  rent  at  the 
time  of  the  execution,  the  ^lieriff  is  discharged 
as  to  the lacdlord's claim  ft  r  rent,  3  Cainph.34. 

Only  one  year's  rent  is  to  be  p:vid,  although, 
there  be  two  executions ;  seiable  2  Str.  1024; 
2  B  &  B.  868;  6  Moore,  H7,  S,  C;  unless  the 
goods  be  not  removeii  in  a  reiU3ouj,ble  time,  1 
Price,' 277      1  iM.  &  S.  711, 

Tlie  bailiff  of  a  rbirty  is  subject  to  the 
provisions  of  the  act,  1  Stm.  212. 

In  order  to  render  the  s*heriff  responsible 
for  noiMX>mpliance  with  the  act,  tliere  sboukl 
be  a  demand  fur  tlic  rent,  Ix-fore  the  removal, 
by  the  party  entitlctl;  and  a  demand  by  a  per- 
son to  whom  administration  is  afterwanls  com- 
mitted does  not  operate  by  i-elatiun,  2  Stra.  97; 
see  3  Taunt  400.     And  a  slieriff  is  not  bound 
to  find  out  what  rent  is  due  to  a  lan<llord,  snd 
pay  it  him,  but  the  landlord  must  give  him 
notice,  <}  Taunt  400.     But  no  partieuUr  foim 
of  notice  is  necessary,  3  B.  \  A.  465;  Id.  440; 
4  Moore,  473.     And   the   cuurt,  on   motion, 
will  order  a  year's  rent,  out  of  the  proeccds 
while  in  the  sheriff  *b  hands,  to   be  pud  to 
landlord,  though  the  sheriff  hod  no  notice  of 
the  rent  being  due  till  aftor  removal,  3  B.  A 
A.  440.     But   an   action    for  money  had  and 
received  cannot  be  sustained,  3  Camph.  260 
In  case  of  a  removal  contrary  to  the  tvct,  the 
landlord  may  maintain  an  action,  and  the  want 
of  alleging  a  demand  is  helped  by  verdict,  1 
Stm.  212;  7  Price,  566;  and  it  is  not  w»es- 
sary  to  state  in  the  declaration  the  particulars 
of  the  lease;  but  if  they  are  stateil,  and  there 
is  any  material  variance,  it  is  futivl,  Dougl.  665. 
If  the  execution  is  c  erreached  by  an  act  of 
bankruptcy  and  comn)i8i^ion,  the  sheriff  in  mv 
tion  by  the  assignees,  can  only  avail  himself  of 
payment  to  the  landlord,  by  proving  that  it 
was  made  before  notice  of  the  commiaikiii  is- 
sued,  15  East,  280. 
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certain  rent  or  sum  of  money  therefore  payable  by  the  said  J.  H.  to  the  **  '^■*' 

add  plaintifi^  for  the  same  {w),  to  wit,  at,  &c.  (venue).     And  whereas  also 

heretotore,  to  wit,  on  the  day  and  year  afpresaid,  a  krge  sum  of  money,  to 

wit,  the  sum  of  <£ —  for  and  on  account  of  the  rent  so  payable  by  the  said  J. 

H.  to  the  said  plaintiff  for  the  said  messuage  and  tenements  for  one  [half] 

jear  of  the  said  tenancy,  which  ended  at  and  upon  that  day,  became  and  was 

due  and  payable,  and  continually  from  thence  hitherto  hath  been,  and  still  is, 

in  arrear  and  unpaid,  to  wit,  at,  &;c.  {venue)  aforesaid.     And  whereas  also 

the  said  sum  of  <£ —  of  the  said  rent,  so  being  in  arrear  and  unpaid  by  the 

laid  J.  H.  to  the  said  plaintiif  as  aforesaid,  afterwards,  to  wit,  on,  &c.  to  wit, 

at,  kc.  {venue)  aforesaid,  the  said  defendant  then  being  sheriff  of  the  said 

county,  by  virtue  of  and  under  pretence  of  a  certain  writ  of  our  said  lord  the 

king,  called  a  [fieri  facias]  against  the  said  J.  H.  at  the  suit  of  H.  W.  and 

M.  W.  out  of  the  court  of  our  said  lord  the  king,  before  the  king  himself  (x), 

before  that  time  sued  forth  and  prosecuted  (y),  and  directed  to  the  sheriff  of 

the  said  county  of took  the  goods  and  chattels  of  the  said  J.  H.  then 

being  in  the  said  messuage  and  tenements,  with  the  appurtenances,  so  in  the 
tenure  and  occupation  of  the  said  J.  H.  03  aforesaid,  to  a  large  amount,  to 
wit,  beyond  the  amount  *of  the  said  arrears  of  rent  so  due  and  oaring  from  [  4^820  1 
the  said  J.  II.  to  the  said  plaintiff,  that  13  to  say,  to  the  amount  or  sum  of 
£ —  of  lawful  money  of  Great  Britain ;  and  the  said  plaintiff  further  says, 
that,  after  the  taking  of  the  said  goods  and  chattels  so  being  in  the  said  mes- 
suage and  tenements,  with  the  appurtenances,  as  aforesaid,  and  before  the 
removal  of  the  same,  under  pretence  of  the  said  writ,  that  is  to  say,  on  the 
day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff  gave 
notice  (z)  to  the  said  defendant,  so  being  sheriff  as  aforesaid,  of  the  aforesaid 
rent  so  beinp;  due  and  in  arrear  to  the  said  plaiiltiff  from  the  said  J.  II.  as 
aforesaid,  and  then  and  there  requested  the  said  defendant  so  being  sheriff  as 
aforeaaid,  that  the  said  plaintiff  might  be  paid  his  rent,  so  due,  in  arrear, 
aioid  unpaid,  as  aforesaid,  before  the  said  goods  and  chattels,  or  any  part  there- 
of, should  be  removed  from  or  out  of  the  said  messuage  and  tenements,  with 
the  appurtenances :  yet  the  said  defendant,  then  being  sheriff  of  the  said  coun- 
ty of well  knowing  the  premises,  but  not  regarding  the  duty  of  his  said 

oflke,  nor  the  Statute  in  such  case  made  and  provided,  but  contriving,  and 
wtongfuUy  and  deceitfully  intending  to  deceive  and  defraud  the  said  pbuntiff 
in  this  respect,  of  tlie  said  arrears  of  the  said  rent  so  due  to  him  as  aforesaid, 
and  of  the  said  plaintiff's  remedy  for  the  recovery  thereof,  under  color  and 
pretence  of  the  said  writ,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue) 
wrongfully,  injuriously,  and  deceitfully  removed,  and  carried  away  the  said 
goods  and  chattels,  so  taken  as  aforesaid,  from  and  out  of  the  said  messuage 
and  tenements,  with  the  appurtenances,  contrary  to  the  form  of  the  Statute 
in  that  a^  made  and  provided,  without  paying  or  satisfpag  the  said  plain- 
tiff the  said  arrears  of  the  said  rent  so  due  and  owing  and  in  arrear  to  him  as 
aforesaid,  or  any  part  thereof  And  the  said  plaintiff  ftirther  saith,  that  he 
bath  not,  at  any  time  since,  been  paid  or  satisfied  the  said  arrears  of  the  said 
rent  or  any  part  thereof,  but  the  same,  and  every  part  thereof,  is  due,  in  ar- 

(«)  The  pvrticnliin  of  the  demise  need  not  a  Jadgment  at  the  suit  of  the  pUintiff,  but  of 

\ft  stated,  Dougl.  665.  a  thira  person,  and  therefore  distinguishable 

(x)  Stating  the  writ  to  have  been  sued  out  from  1  Siiund.  87. 

of  the  wrong  court  would  be  hod,  4  B.  &  C.  ( x)   The  omission  of  this  is  Ihtal,  unless 

667;  Ry.  k  Moo.  C.  N.  P.  260,  8.  C.  after  verdict,  when  the  averment  of  "  well 

(y)  In  8  Wentw.  455,  the  judgment  is  sta-  knowing    the    premises,*'   &c.     will   suffice, 

ted;  but  this  seems  unnecessary,  as  it  is  not  7  Price,  566 
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^^^  rear,  and  unpaid,  from  the  said  J,  H.  to  the  said  plaintiff,  whereby  tho  said 

plaintiff  bath  been  and  is  deprived  of  the  benefit  of  a  distress  for  tho  roooTeiy 

and  satisfaction  of  the  said  arrears^^f  the  said  rent,  and  is  in  great  danger  of 

I  *821  ]  losing  the  same,  to  wit,  at,  Ac.  {ventie)  '^aforesaid.      To  the  damage,  &c. — 

I  AM  count  in  trover,  see  7  Price,  691.1 

Against  For  that  whereas  certain  persons,  to  wit,  C.  S.  and  6.  S.  heretofore,  to  wit, 

8taT28^n.  ^^^  ^^-  C^)  ®^®^  *^^  prosecuted  out  of  the  court  of  our  said  lord  the  king, 
6, 0.  9,  for  before  the  king  himself,  against  the  said  plaintiff,  a  certain  writ  of  our  seSi 

reusing      ]qy^  ^l^Q  king,  called  a  [latitat]  directed  to  the  sheriff  of ,  by  which  said 

bwlTa?.  writ  our  said  lord  the  king  commanded  the  said  sheriff  (c)  to  take  the  said 
plaintiff,  if  he  should  be  found  in  his  bailiwick,  and  h^m  safely  keep,  so  that 
he  might  have  his  body  before  our  said  sovereign  lord  the  king,  on  — 
[wheresoever  his  said  majesty  should  then  be  in  England,]  to  answer  unto 
the  said  C.  S.  and  6.  S.  of  a  plea  of  trespass  upon  the  case  upon  promises,  to 
the  damage  of  the  said  C.  S.  and  G.  8.  of  £ —  which  said  writ  afterwards^ 

and  before  the  delivery  thereof  to  the  said  sheriff  of  the  said  county  of 

to  be  executed  as  is  hereinafter  next  mentioned,  to  wit,  on,  &c.  at,  &c  (ve- 
nue) was  duly  {d)  marked  and  indorsed  for  bail  for  £ —  ;  and  which  said 
writ  afterwards,  and  before  the  said  return  thereof,  to  wit,  on,  &c.  at,  &c. 
{venue)  aforesaid,  in  the  county  last  aforesaid,  was  delivered  to  the  said  de- 
fendant, who  then  and  from  thence  until  and  at  and  after  the  time  of  the  ar- 
rest, and  from  thence  until  and  after  the  committing  of  the  grievance  herein- 

aft;er  mentioned,  was  sheriff  of  the  said  county  of in  due  form  of  law  to 

be  executed ;  by  virtue  of  which  said  writ  the  said  defendant,  so  being  sheriff 
as  aforesaid,  afterwards,  and  before  the  said  return  of  the  said  writ,  to  wit,  on 
the  day  and  year  last  aforesaid,  and  within  his  bailiwick,  as  such  sheriff,  to  wit, 

at, aforesaid,  in  the  county  aforesaid,  took  and  arrested  the  s;iid  plaintiff 

by  his  body,  and  then  had  and  detained  him  in  his  custody,  as  such  sheriff,  at 
the  suit  of  the  said  C.  S.  and  G.  S.  for  the  cause  aforesaid,  and  continued  in 
such  custody  until  and  after  the  committing  of  the  grievance  by  the  said  de- 
fendant, as  hereinafter  next  mentioned ;  and  thereupon  the  said  plaintiff  after- 
wards, to  wit,  on,  <S:c.  at,  Ac.  {venue)  aforesaid,  tendered  and  offered  to  tlie 
I  ♦822  ]  *said  defendant,  so  being  sheriff  as  aforesaid,  reasonable  sureties  of  sufficient 
persons,  to  wit,  E.  F-,  I.  K.,  L.  M.,  &c.  {e)  the  same  being  then  and  there 
responsible  and  sufficient  persons,  and  having,  and  each  of  them  having,  suffi- 
cient w^ithin  the  county  of aforesaid,  in  which  said  county  of the 

said  plaintiff  was  so  arrested  and  so  in  custody  aforesaid,  and  who  then  and  there 
were  willing  and  offered  to  become  bail  and  sureties  for  the  appearance  of  the 
Isaid  plaintiff  at  the  return  of  the  said  writ,  according  to  tlie  exigencies  there- 
of; yet  the  said  defendant  not  regarding  his  duty  in  that  behalf  as  such  she- 
riff as  aforesaid,  nor  the  Statute  in  such  case  made  and  provided,  but  contriving 
and  unjustly  intending  to  injure,  aggrieve,  and  oppress  the  said  plaintiff  in 
that  behalf,  then  and  there  wrongfully  and  injuriously  refused  to  accept  the 
said  sureties,  so  offered  by  the  said  plaintiff,  as  bail  for  his  appearance  at  the 
return  of  the  said. writ,  and  wrongfully  and  injuriously  then  and  there  kepi 
and  detained  him  in  his  the  said  defendant's  custody,  under  color  and  pre- 
tence of  the  said  writ,  for  a  long  space  of  time  after  the  said  bail  were  so  ten- 

(«)  Sec   15  East,  3:0;  1  Ul.   Ent.  17.    2  (c)  Examine  carefully  with  the  writ 

Siund,  01,  c.  5;  and  the  statute,  1  Chit.  Col.  (J)  Tli:it  it  is   net  necessary  to  state  the 

Stat.  4*2.  affidavit  of  deht,  8cm>  ante,  73.»,  n.  (A). 

{b)  The  teste  of  the  writ.  («)  There  were  several  tendered 
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dered  and  offered  as  aforeaaid,  to  wit,  nntil  the day  of ,  in  the  year  btpact 

aforesaid,  contrary  to  the  form  of  the  Statute  in  suob  case  made  and  provided ;   *'*"*^""" 
by  means  of  which  said  premises,  he  the  said  plaintiff  was  kept  and  detained 
in  prison  a  great  and  anreasonable  length  of  time,  and  during  all  that  time 
Boftred  great  pain  in  body  and  mind,  and  was  hindered  and  prevented  from 
performing  and  transacting  his  lawful  affairs  and  business,  and  hath  been  and 
is  matiy  injured  in  his  credit  and  circumstances,  and  also  hath  incurred  the 
risk  of  beooming  and  being  proceeded  against  as  a  bankrupt;  to  wit,  at,  &c.  ^^^^^^ 
aforesaid. — And  whereas  also   heretofore,  and  at  the  time  of  the  committing  count 
of  the  grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  to  wit, 

on  the  said day  of ,  in  the  year  aforesaid,  the  said  plaintiff  bad  been 

and  was  in  custody  of  the  said  defendant,  as  such  sheriff  as  aforesaid,  by  virtue 
of  a  certain  other  writ,  of  our  said  lord  the  king,  called  a  \latiM]  at  the  suit 
of  the  said  C.  S.  and  F.  S.  returnable  in  the  said  court  of  our  said  lord  the 
king,  bef>re  the  king  himself,  on,  &c.  and  which  said  last-mentioned  writ  had 
oeen  and  was  endorsed  for  bail  for  £ —  to  wit,  at,  &c.  {venue)  aforesaid ;  and 
theieupon  he  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  at,  &c.  {venue) 
aforesaid  "tendered  and  offered  to  one  J.  M.  who  then  and  there  was  the  agent  [  '*^823  ] 
of  the  said  R.  B.  so  being  sheriff  as  aforesaid,  and  by  him  authorized  to  take 
bail  according  to  the  Statute  in  such  case  made  and  provided,  reasonable  sure- 
ties of  sufficient  persons,  to  wit,  G.  F.,  T.  N.,  E.  N.,  W.  M.,  and  T.  E.  F., 
the  same  being  then  and  there  responsible  and  sufficient  persons,  and  having,- 

and  each  of  them  then  having,  sufficient  within  the  county  of aforesaid, 

in  which  said  county  of the  said  plaintiff  was  so  arrested  and  in  custody 

as  aforesaid,  and  who  then  and  there  were  willing  and  offered  to  become  bail 
and  sureties  for  the  appearance  of  the  said  plaintiff  at  the  return  of  the  said 
last-mentioned  writ,  according  to  the  exigency  tiiereof;  yet  the  said  defendant, 
not  regarding  his  duty  in  that  behalf  as  such  sheriff  as  aforesaid;  nor  the  Sta- 
tute in  such  case  made  and  provided,  but  contriving  and  unjustly  intending  to 
injure,  aggrieve  and  oppress  the  said  plaintiff  in  tliat  behalf,  then  and  there 
by  the  said  J.  M.  his  said  agent  in  that  l)ehalf,  wrongfully  and  injuriously 
refused  to  accept  the  said  sureties  so  offered  by  the  said  plaintiff,  as  bail  for 
his  appearance  and  the  return  of  the  said  last-mentioned  writ,  and  wrongfully 
and  injuriously  then  and  there  kept  and  detained  him  in  the  said  defendant's 
custody,  under  color  and  pretence  of  the  said  last-^nentioned  writ,  for  a  long 
space  of  time  after  the  said  bail  was  tendered  and  offered  as  aforesaid,  to  wit, 

until  the day  of ,  in  the  year  aforesaid,  contrary  to  the  form  of  the 

Statute  in  such  case  made  and  provided ;  by  means  of  which  said  last-mention- 
ed premises  he  the  said  plaintiff  was  kept  and  detained  in  prison  a  great  and 
unreasonable  length  of  time,  and  during  all  that  time  suffered  great  pain  in 
body  and  mind,  uid  was  hindered  and  prevented  from  performing  and  trans- 
acting his  lawful  af&ur.i  and  business,  and  hath  been  and  is  greatly  injured  in 
his  credit  and  circumstances,  and  also  hath  incurred  the  risk  of  becoming  and 
being  proceeded  against  as  a  bankrupt,  to  wit,  at,  &c,  (venue)  aforesaid. — 
And  whereas  also  heretofore,  and  at  the  time  of  the  committing  of  the  griev- 
ance by  the  said  defendant,  as  hereaflier  mentioned,  to  wit,  on  the  said 

day  of  —  in  the  year  aforesaid,  the  said  plaintiff  had  been  and  was  in  cus- 
tody of  the  said  defendant,  as  such  sheriff  as  aforesaid,  by  virtue  of  a  certain 
other  writ  of  our  said  lord  the  king,  called  a  phtries  capias^  at  the  suit  of  the 
said  C.  S.  and  G.  S.  returnable  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  on,  &c.  and  which  *said  last-mentioned  writ  had  been  r  #324  1 
and  was  indorsed  for  bail  for  £, — ,  to  wit,  at,  &c.  (venue)  aforesaid ;  and 
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BY  PABTT  thereupon  it  became  and  Traa  the  duty  of  the  said  defendant,  as  such  sheriff  as 
asiEVED.  j^f5|.(jgj^y  ^i  Jill  reasonable  times  afterwards,  and  before  the  return  of  the  said 
last -mentioned  writ,  to  be  ready,  or  to  cause  and  procure  some  person  duly 
authorized  by  him  the  said  defendant,  as  such  sheriff  as  aforesaid,  to  be  ready, 
within  the  said  bailiwick  of  him  the  said  defendant  as  such  sheriff  as  aforesaid, 
to  let  out  of  prison  and  out  of  the  custody  of  him  the  said  defendant,  as  snch 
sheriff  as  aforesaid,  under  and  by  virtue  of  the  said  last-mentioned  writ,  the 
said  plaintiff,  so  in  custody  of  the  said  defendant,  as  last  aforesaid,  upon 
reasonable  sureties  of  sufficient    persons,  having  sufficient  within  the  said 

county  of ,  where  the  said  plaintiff  was  so  in  custody  as  last  aforesaid, 

and  where  he  might  be  let  to  bail,  as  in  the  Statute  in  such  case  made  and 
provided,  to  keep  his  day  in  such  place  as  the  said  last-mentioned  writ  requir- 
ed, to  wit,  at,  &c.  aforesaid ;  and  the  said  plaintiff  further  saith,  that  after- 
wards, and  whilst  he  continued  in  the  custody  of  the  said  defendant,  as  such 
sheriff  as  aforesaid,  and  before  the  return  of  the  said  last^mentioned  writ,  to  wit, 
on  the day  of ,  in  the  year  aforesaid,  to  wit,  at,  &c.  {vemie)  afore- 
said, the  same  then  and  there  being  a  reasonable  time  in  that  behalf,  he  the 
said  plaintiff  was  ready  with  reasonable  sureties  of  sufficient  persons,  to  wit, 
Q.  F.,  &c.  the  same  being  then  and  there  responsible  and  sufficient  persons 
having,  and  each  of  them  having,  sufficient  within  the  county  of afore- 
said, and  the  said  last-mentioned  persons  were  then  and  there  willing  to  be- 
come bail  and  sureties  for  the  appearance  of  the  said  R.  M.  at  the  return  of 
the  said  writ,  according  to  the  exigency  thereof,  of  all  which  said  several 
premises  the  said  defendant  then  and  there  had  notice ;  yet  the  said  defendant, 
so  being  such  sheriff  as  aforesaid,  not  regarding  his  duty  as  such  sheriff,  but 
contriving,  and  unjustly  intending  to  injure,  oppress,  and  aggrieve  the  said 
phiintiff  in  this  behalf,  was  not,  at  all  reasonable  times  after  he  so  had  the  said 
plaintiff  in  his  custody  as  aforesaid,  and  before  the  return  of  the  said  last-men- 
tioned writ,  ready,  nor  did  cause  or  procure  any  person  duly  authorized  by 
him  the  said  defendant,  to  be  ready,  within  the  said  bailiwick  of  him  the  said 
defendant,  as  such  sheriff  as  aforesaid,  to  let  out  of  prison  and  out  of  the  cus* 
tody  of  him  the  said  defendant  as  such  sheriff  as  aforesaid,  under  and  by  vir- 
tue of  the  said  last-mentioned  writ,  the  said  plaintiff,  so  in  custody  as  last 

[  *825  ]  aforesaid,  ♦upon  such  reasonable  sureties  of  sufficient  persons,  having  sufficient 
within  the  said  county  of  -^ — ,  to  keep  his  day  in  such  place  as  the  said  last^ 
mentioned  writ  required,  but  wholly  omitted  and  neglected  so  to  do,  contrary 
to  his  duty  in  that  behalf,  and  contrary  to  the  Statute  in  that  case  made  and 

Erovided,  to  wit,  at,  &c.  {venue)  afore^id,  and  was  not  at  the  said  time  wh^i 
e  the  said  plaintiff  was  so  ready  with  the  said  sureties  as  aforesaid,  and 
being  such  reasonable  time  in  that  behalf*  as  aforesaid,  ready  to  accept  and 
receive  such  bail  as  aforesaid,  or  to  let  the  said  plaintiff  out  of  his  custody  as 
aforesaid,  on  such  bail;  and  by  reason  of  the  negligence  and  improper  con- 
duct of  the  said  defendant  as  such  sheriff  as  aforesaid,  the  said  plaintiff  was 
kept  and  continued  in  custody,  and  so  imprisoned  as  aforesaid,  for  a  kmg 
time  after  he  was  so  ready,  with  such  reasonable  sureties  as  aforesaid,  to  be 

so  let  to  bail  as  last  aforesaid,  to  wit,  from  the  said day  of until 

the day  of ,  in  the  year  aforesaid,  contrary  to  the  form  of  the 

Statute  in  such  case  made  and  provided,  to  wit,  at,  &c.  aforesaid  ;  by  means 
of  which  said  premises  he  the  said  plaintiff  was  kept  and  detained  in  prison 
a  great  length  of  time,  and  during  all  that  time  suffered  great  pain  in  body 
and  mind,  and  was  hindered  and  prevented  from  performing  and  transacting 
his  lawful  affiiirs  and  business,  and  hath  been  and  is  greatly  injured  in  hia 
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eredit  and  circainstaiieea,  and  also  incarred  the  risk  of  becoming  and  being  '^  '^^^ 
proceeded  against  as  a  bankrupt,  to  wit,  at,  &c.  {venue)  aforesaid,  to  the 
damsge,  &c. 

For  that  whereas  the  said  defendant,  on,  &c.  and  long  before,  was,  and  Against  a 
from  thence  hitherto  hath  been,  and  still  is,  one  of  his  majesty's  justices  as-  the  *^aoe» 

signed  to  keep  the  peace  of  our  lord  the  now  king,  in  the  coantj  of ^  for  refus- 

ind  also  to  hear  and  determine  divers  felonies,  trespasses,  and  other  misde-  '^S  ^  ^^® 

meanors,  committed  within  the  said  county,  to  wit,  in  the  parish  of ,  in  o^nv?ction 

the  said  county  of  Middlesex.     And  whereas  the  said  plaintiff,  by  the  name  before  him, 
and  description  of,  kc.  was,  on,  Ac.  aforesaid,  to  wit,  at,  &o.  {venue)  afore-  ^^^^ 
said,  convicted  before  the  said  defendant,  so  being  suoh  justice  as  aforesaid,  ^^^^^^  ^ 
apoQ  the  information  of  one  J.  W.  of  the  stamp-office,  gentleman,  who  pros-  appeal  to 
ecuted  as  well  for  our  said  lord  the  king  as  for  himself,  in  that  behalf,  for  ^^^  ^ 
that  after  the  ^commencement  of  a  certain  act  of  parliament,  made  in  the  r ^IStgok  i 
pafUament  of  our  lord  the  late  King  George  the  Third,  holden  at  Westmin-  ^  -' 
Iter,  in  the  24th  year  of  his  reign,  and  intituled  '*  An  act  for  granting  to 
his  majesty  certain  duties  on  horses  kjpt  for  the  purpose  of  riding,  and  on 
horses,  and  in  driving  certain  carriages  in   respect  whereof  any  duty  of  ex- 
cise is  made  payable  ;''  and  after  the day  of therein  mentioned, 

to  wit,  on,  &c.   the  said  plaintiff  so  living  in aforesaid,  being  within 

the  weekly  bills  of  mortality,  did  keep  and  use  one  gelding  for  the  purpose 
of  drawing  a  certain  carriage,  and  that  the  said  plaintiff  did  not,  within  ten 
days  after  beginning  to  keep  and  use  the  said  gekling,  for  the  purpose  afore« 
said,  give  notice  in  writing,  at  the  offices  in  London,  for  the  stamping  and 
making  of  vellum,  parchment,  and  paper,  of  keeping  and  using  the  same, 
and  of  the  parish  and  place  where  he  resided,  and  pay  down  the  duty  of  IO5. 
imposed  by  the  said  act  for  keeping  and  using  the  said  gelding,  according  to 
the  directions  of  the  said  act.  but  wholly  neglected  and  failed  so  to  do,  and 
kept  and  used  the  same  without  giving  such  notice,  and  without  making  such 
payments  as  aforesaid,  contrary  to  the.  form  and  effect  of  the  said  act ;  by 
reason  whereof,  and  by  force  of  the  said  act,  the  said  plaintiff  forfeited  and 
became  liable  to  pay  the  sum  of  £ —  for  his  said  offence,  one  moiety  there- 
of to  his  said  majesty,  and  the  other  moiety  thereof,  with  full  costs  of  suit, 
which  costs  of  suit  amounted  to  and  were  adjudged  at  the  sum  of  £ —  to  the 
said  J.  W.  the  said  informer  ;  and  the  said  plaintiff  avers,  that  he  the  said 
plaintiff  after  he  had  been  so  convicted  as  aforesaid,  for  the  supposed  offence 
aforesaid,  by  the  said  defendant,  so  being  suoh  justice  as  aforesaid,  and  be- 
fore the  next  general  quarter  sessions  of  the  peace  for  the  said  county  of 
Middlesex,  to  wit,  on,  &o.  to  wit,  at.  <fec.  {venue)  aforesaid,  finding  himself 
aggrieved  by  the  said  conviction  and  judgment  of  the  said  defendant,  so  be- 
ing  such  justice  as  aforesaid,  in  that  behalf  given  as  aforesaid,  intended  and 
was  desirous  of  appealing  to  the  justice  of  the  peace  at  the  then  next  gen- 
eral quarter  sessions  of  the  peace  for  the  said  county  of  Middlesex,  against 
the  said  conviction  and  judgment  of  the  defend^mt,  and  therefore  the  said 
plaintiff  afterwards,  to  wit,  on,  &c.  at,  &o.  {venne)  aforesaid,  applied  to  the 
said  defendant,  so  being  such  justice  as  aforesaid,  and  then  »id  there  gave 
notice  to  the  said  defendant,  and  then  and  there  offered  to  the  said  defendant 

security  of  good  and  sufficient  persons,  *to  wit,  of the  said  plaintiff,  [  *827] 

and  of  P.  M.  of  —  street,  in  the  parish  of in  the  said  county  of  Mid- 

(/}  SeeSB.  &P.651;  1  Born,  1.  26ih edit  80a. 
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BT  PARTY  diesex,  as  surety  for  the  eaid  plaintiff  and  defendant,  of,  kc.  in  the  said 
oBiev£D.  ^mjtj^  victualler,  aa  another  surety  for  the  said  plaintiff,  J.  M.,  and  C.  B. 
then  and  there  being  sufficient  persons,  and  each  of  them  then  and  there 
being  sufficient  in  that  behalf,  to  the  amount  of  the  value  of  the  penalty  for- 
feited, whereof  the  said  plaintiff  was  so  as  aforesaid  convicted,  together  with 
such  costs  as  should  be  awarded  in  case  such  judgmsnt  should  be  affirmed, 
and  then  and  there  require<l  the  said  defendant,  so  being  such  justice  as  afore- 
said, to  accept  and  take  such  security,  in  order  i;hat  the  said  plaintiff  might 
make  and  prosecute  his  said  appeal  to  and  before  the  said  justices  of  the 
peace  at  the  then  next  general  quarter  sessions  of  the  peace  for  the  said 
county  of  Middlesex,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided;  and  although  it  was  then  and  there  the  duty  of  the  said 
defendant,  so  being  such  justice  as  aforesaid,  to  have  accepted  and  taken 
such  security  as  aforesaid  ;  nevertheless  the  said  defendant  not  regarding  the 
Statute  in  that  case  mrvle  and  provided,  nor  his  duty  in  that  behalf,  but  con- 
triving, antl  wrongfully  intending  unjustly  to  ajrgrieve  and  oppress  the  said 
plaintiff  in  this  behalf,  and  to  prevent  and  hinder  him  from  making  his  said 
appeal  to  the  said  justices  of  the  peace  of  the  then  next  general  quarter  ses- 
sions of  the  peace  for  the  said  county  of  Middlesex,  against  his  duty  as  such 
justice  of  the  pence  as  aforesaid,  and  contrary  to  the  statute  aforesaid,  and 
the  laws  of  the  land,  absolutely  refused  to  take  or  accept  the  security  so  of- 
fered aa  aforesaid,  or  any  other  security  whatsoever,  for  the  purpose  afore- 
said ;  by  means  whereof  the  said  plaintiff  was  prevented  and  hindered  from 
making  and  prosecuting  his  said  appeal  to  the  said  justices  of  the  peace  at  the 
then  next  general  quarter  sessions  of  the  peace  for  the  said  county  of  Mid- 
dlesex, and  from  getting  the  said  conviction  quashed  or  reserved,  and  had  his 
goods  and  chattels,  of  great  value,  to  wit,  of  the  value  of  j6 —  sold  by  virtue 
of  the  said  conviction,  and  was  otherwise  very  much  prejudiced  and  oppress- 
ed, and  was  obliged  to  pay,  and  did  actually  pay,  by  means  of  the  said  sale  of 
his  said  goods  and  chattels,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in 
satisfaction  of  the  said  conviction  and  forfeiture,  and  the  costs  and  charges 
attending  Uie  levying  thereof,  by  virtue  of  the  said  conviction,  to  wit,  at,  *c. 
{venue)  aforesaid,  to  the  damage,  &c. 

in  Stat.  28  [First  and  seconds  count  for  not  levying  the  whole  debt,  and  falsely  re- 
a'Snst  *  turning  to  the  fieri  facia Sj  Utai  defendant  had  no  more  goods,  nearly  sim- 
Bberiff  for  Uar  to  those,  a^ite,  748.  Third  count  as  follows :]  And  whereas  also, 
txtortion  heretofore,  to  wit,  on,  <fec. — [Here  state  the  recovery  of  the  judg?nent  and 
cf  ttiV^*'  WJriV  to  the  sheriff,  and  levy  under  it,  as  dire  ted  ante,  748,  and  *t/ien  pro- 

p:amtiff  in  ceed  :^ — Yet  the  said  defendant  so  being  sheriff  of  the  said  county  of as 

the  action  aforesaid,  not  regarding  his  duty  as  such  sheriff,  nor  the  Statute  in  such  case 
r^#ft9;^  1  ™^®  ^^^  provided,  afterwards,  to  wit,  on,  Ac.  at,  ftc.  {yetiue)  by  rea^n  and 
I  J  color  of  his  said  office  of  sheriff  of  the  said  county  of wrongfully,  illegal- 

ly, and  oppressively,  had,  received,  and  took,  of  and  from  the  said  plainti^ 
for  the  serving  and  executing  of  the  said  execution,  more  and  other  considera- 
tion and  recompense  than  in  the  said  act  is  limited  and  appointed  in  that  be- 
half, that  is  to  say,  divers  large  sums  of  money,  in  the  whole  amountiug  in 

{g)  See  form,  8  B.  &  C.  688;  6  D.  ft  R.  255.      See  a  fbrm  in  debt  on  82  Geo.  2.  o.  SI, 

495,  S.  C. ;  and  sec  form  in  debt,  ante,  501  b,  8.  1,  ft  12,  and  23  Hen.  6.  c.  %  against  b«i1ift» 

and  a  form  in  debt  on  the  28  Eliz.  by  a  com-  fto.  for  extortion,  ante,  501,  50.*,  and  notei 

mon  informer  qui  tarn  for  the  40/.  ^nalty.  there.     See  the  statute  and  notes  in  I  Chit 

In  6  T.  R  771,  776,  the  statute  was  unneoes-  Coll.  Stat  268.    The  sheriff  is  liable  fer  te 

■arily  and  improperly  stated,  and  see  2  Bing.  extortion  of  his  bailifl;  2  T.  R.  148. 
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Ae  sum  of  j6 —  more  than  in  the  said  act  is  limited  and  appointed  in  that  behalf,  "^  '^" 
wherebj  the  said  plaintiff  is  damaged  and  aggrieved  to  the  amount  of  the  said 
sum  of  £ —  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided, 
to  wit,  at,  &c.  {venue)  aforesaid,  to  the  damage,  &c.  * 


*Vn.    DECLARATIONS  IN  TROVER. 


[  *835  ] 


[Commencemetit  a^  ante,  596.] — For  that  whereas  the  said  plaintiff,  Common 
heretofore,  to  wit,  on,  A;c.  at,  A;c.  {vefiue)  was  lawfully  possessed,  as  of  his  ^"*  *^ 
own  property  (A)  of  certain  [cattle,  deeds,  bonds,  bills  of  exchange,  promissory  cattle,* 
notes,  bank  notes,  securities  for  money,]  goods  and  chattels,  to  wit,  |  ten  horses,  deeds, 
teo  mares,  ten  geldings,  ten  bulls,  ten  cows,  &c.  {k)  stating  the  different  de-  ??.?^' 
script  ion  of  the  cattle]  and  a  certain  indenture  of  release  (m)  bearing  date  the  notes, 

day  of ,  purporting  to  be  made  be' ween  E.  F.  of  the  one  part,  and  bank- 

6.  H.  of  the  other  part,  and  purporting  to  be  a  conveyance  from  the  said  E,  "^^»  ™^ 

P.  to  the  said  G.  H.  of  certain  tenements  therein  mentioned,  and  a  certain  ^oods^t). 

other  deed  purporting  to  be  a  mortgage  of  certain  tenements  by  the  said  E.  F.  Cattle. 

to  the  said  G.  H.  and  of  a  certain  indenture  of  lease  (n),  bearing  date,  <tc.  Deeds  (/). 

and  made  between  one  J.  K.  of  the  first  part,  and  one  L.  M.  of  the  other  part,  Release. 

by  which  said  last  mentioned  indenture  the  said  J.  K.  demised  to  the  said  L.  Mortgage. 

M.  certain  tenements  therein  mentioned,  for  a  certain  term  therein  also  men-  ^^^^ 

tioned  and  yet  unexpired,  a  certain  writing  obligatory,  commonly  called  a 

bond,  sealed  with  the  seal,  of  *one  N.  0.,  whereby  the  said  N.  0.  became  l    °^^  I 

bound  to  the  said  plaintiff  in  the  penal  sum  of  £100,  and  then  still  being  in 

fell  force,  [  and  a  certain  bill  of  exchange  in  writing,  made  and  drawn  by  one  BiUa  (o). 

E.  F.  upon,  and  accepted  by  the  said  defendant,  bearing  date,  to  wit,  the 

day  of ,  whereby  the  said  E.  F.  requested  the  said  defendant, 

months  after  the  date  thereof,  to  pay  to  the  said  plaintiff,  or  his  order,  the  sum 
of  £ — ,]  and  a  certain  other  bill  of  exchange,  accepted  by  the  said  defendant, 
fi>r  the  payment  by  the  said  defendant  of  a  certain  sum  of  money,  to  wit,  the 
sum  of  £ — ,  at  a  certain  day  therein  mentioned,  and  now  past ;  and  a  certain 
promissory  note,  in  writing,  made  and  drawn  by  one-  E.  F.  whereby  the  said  Notes 
E.  F.  promised  to  pay  to  the  said  plaintiff,  or  his  order,  a  certain  sum  of 
money,  to  the  said  plaintifl^  or  his  order,  a  certain  sum  of  money,  to  wit,  the 
wnn  of  £ —  at  a  certain  time  therein  mentioned,  and  now  past ;  and  divers,  Bjuik 
to  wit,  five  notes  of  the  Governor  and  Company  of  the  Bank  of  England,  ^^^^ 
cominonly  called  bank  notes,  for  the  payment  of  the  sum  of  £5  each;  and  div- 
ers to  wit,  twenty  pieces  of  the  current  coin  of  this  realm  called  guineas  [or. 


(A)  As  to  this  allegation,  see  7  T.  R.  894, 
899;  2  Saund.  47  i,  k.  In  Selw.  N.  P.  6th 
edit  1815,  n.  H,  it  is  said  that  the  omission 
if  aided  by  yerdict,  bat  not  bj  judgment  by 
defrnlt 

(t)  As  to  the  action  of  trorer  in  general, 
Ke  ante,  voL  i.  167;  2  Saund.  46^  note.  Bao. 
Ah.  iSrover,  C.  D.  Action  on  the  Case,  TroYer; 
iad  ante,  **  Deiinut,**  698.  See  forms,  2 
iutw.  1537;  1  Rich.  C.  P.  134;  2  Id.  161; 
PiouL  Ass.  607,  609;  and  see  a  ibrm  against 
teon  and  feme  for  trover,  by  feme  before 
aarriage,  2  Rich.  C.  P.  162.  See  1  B.  &  A. 
68fiL 

{k)  As  to  the  description  of  the  property, 
ante,   yoL  i  410, 11;   2  Stark.  247;   7 


Taunt.  642.  In  trespass  ibr  taking  "goods, 
dttttels,  and  efieots,"  plaintiff  may  recover  the 
value  of  teveral  fixtures,  4  B.  &  A.  206;  but 
not  80  if  fbr  taking  "goods  and  chattels*'  only, 
id.  Unsevered  ixteres  are  not  i^coverable  in 
trover,  2  B.  &  G.  76;  8  D.  &  R.  266,  S.  C. 

(Z)  It  is  not  necessary  to  state  the  date  of 
the  deed,  1  Wils.  116;  Bac.  Ab.  Trover,  P 
1;  Bui.  N.  P.  87;  Ld.  Raym.  276,  Salk.  664. 

(m)  See  this  form  of  description  held  good 
to  support  *'  a  lease  and  release,*'  1  Bing.  45; 
7  Moore,  804,  a  C. 

in)  See  the  declaration  in  8  Wood.  Tin. 
Leo.  106,  note  y. 

(e)  Damages,  how  oalonlated  for,  mo  S 
Gampb.  477. 


886 


DEOLARAIIONS  IN  TBOVER. 


The  loflB 


The  find- 
ing. 

The  con- 
version. 


IX  TBovEB.  "  half-guineas,  seven-ahilling  pieces,  crowns,  half-crowns,  shillings,  Ac]  aod 
Money  (p).  divers,  to  wit,  twenty  tables,  twenty  chairs,  &c.  [specify i7i£^  the  goods^  and 
Goods  (g).  avoiding  any  repetition  of  the  same  articles,  and  describing  each  as  gen* 
oral  as  possible,  omiltifig  the  quality  as  ''  mahogany,  silver.  &c."]  of  great 
value,  to  wit,  of  the  value  of  £ —  (r)  of  lawful  money  of  Great  Britain. 
And  being  so  possessed,  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and 
year  [first]  above  mentioned;  at  &c.  (^venue)  aforesaid,  casually  lost  the  said 
fcattle,  deeds,  bonds,  bills  of  exchange,  promissory  notes,  bank  notes,  securities 
for  money,  and  money,]  goods  and  chattels,  out  of  his  possession ;  and  the  same 
afterwards,  to  wit,  on  the  day  and  year  [first]  aforesaid,  at,  &c.  {venue)  afore- 
said, came  to  the  possession  of  the  said  defendant  by  finding.     Yet  the  said  de- 
fendant well  ^knowing  [the  said  cattle,  deeds,  bonds,  bills  of  exchange,  promis- 
f  *8&7  ]  sory  notes,  bank  notes,  securities  for  money,  money,  goods  and  chattels,  to  be 
the  property  of  the  said  plaintifi*,  and  of  right  to  belong  and  appertain  to 
him,  but  contriving,  and  fraudulently  intending  craftily  and  subtly  to  deceive 
and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  as  yet  delivered  the  said 
cattle,  deeds,  bonds,  bills  of  exchange,  promissory  notes,  bank  notes,  securi- 
ties for  money,  money,  goods  and  chattels,  or  any  or  either  of  them,  or  any 
Eart  thereof,  to  the  said  plaintiff,  although  often  requested  so  to  do,  and  hau 
itherto  wholly  refused  so  to  do  j  and  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  &c.  {yenne)  aforesaid,  converted  and  disposed  of  the  said 
cattle,  deeds,  bonds,  bills  of  exchange,  promissory  notes,  bank  notes,  securities 
for  money,  moneys  goods  and  chattels,  to  his  own  use.     To  the  damage,  £c 
— [If  a  second  count  in  trover  be  vnserted  in  the  declaration  for  the  same 
property,  the  description  should  not  be  repeated,  but  the  declaration  should 
be  for  ^^  other  cattle,  goods  and  chattels,  of  the  like  number,  quantity,  quality, 
description,  and  value,  as  those  in  the  said  [first]  count  mentioned," — [Cbn- 
chide  as  anie^  596.] 

By  aaagn-      [Commencement  as  antr.,ZS.] — For  that  whereas  the  said  E.  F.  before  he 
ees  of  a      became  a  bankrupt,  to  wit,  on,  4;c  (/)  at,  &c.  {vejine)  was  lawfully  possess- 
bwtoipt.    gj^  ^  Qf  jjjg  Q^jj  property,  of  kc.  [state  the  property  as  in  the  above  form} 
count,  on    of  great  value,  to  wit,  of  the  value,  of  £ — ,  and  being  so  possessed  thereof,  the 
bankrupt's  said  E.  F.  afterwards,  and  before  he  became  a  bankrupt,  to  wit,  on  the  day 
^U^^^»_  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  casually  lost  the  said  goods  and 
version       chattels  out  of  his  possession,  and  the  same  ajflerwards,  to  wit,  on  the  day  and 
after  tjc     year  aforesaid,  there  came  to  the  possession  of  the  said  defendant  by  finding, 
bankrupu   Yet  the  said  defendant  well  knowing  the  said  goods  and  chattels  to  be  the 
property  of  the  said  E.  F.  before  he  became  a  bauKrupt,  and  of  right  to  belong 
and  appertain  to  the  said  plaintiff,  as  assignee  as  aforesaid,  after  the  said  bank- 
ruptcy, but  contriving  and  fraudulently  intending  to  injure  the  said  E.  F.  be- 
fore he  became  a  bankrupt,  and  the  said  plaintiff,  as  assignee  as  aforesaid,  since 
[  *888  ]  ^^^  said  bankruptcy,  in  this  behalf,  bath  *not,  although  oflen  requested  so  to 
do,  as  yet  delivered  to  them,  or  any  or  either  of  them,  the  said  goods  and 


Second 
count  in 
trover. 


( p)  This  has  been  the  usual  description, 
2  Rich.  C.  P.  161.  Money,  in  an  indictment, 
is  now  described,  thus,  **  with  force  and 
arms,  aty  ^c ,  eight  pieces  of  ike  current  coin 
of  this  realm,  called  guineas,  of  the  value  of 
thirteen  shillings,  of  the  monies  <f  the  said 
plaintiff  then  and  there  being  found,  felon- 
iously did  steal,  take,  and  carry  away,** 
When  tporer  lies  for,  and  how  to  describe 
nioney,8ee6B,&A.  662;  1  D.  &  lU  282,  &  G. 


{q)  As  to  the  mode  of  descr'bing  them  id 
general,  see  ante,  vol.  i.  410,  411. 

(r)  The  property  must  be  described  to  be  el 
some  value,  4  B.  &  A.  271. 

(»)  See  a  form,  1  Rich.  C.  P.  471  If  tbert 
was  a  conversion  before  the  bankruptcy,  tdd 
a  eount  accordingly,  stating  H. 

(0  It  is  usual  to  insert  a  day  before  he  bo 
came  a  bankrupt. 
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chattels,  or  any  or  either  of  them,  or  any  part  thereof,  but  hath  hitherto  whol-  »  tboyk^ 
]j  neglected  and  refused  so  to  do,  and  afterwards  and  since  the  said  bankrupt- 
cy, to  wit,  on  the day  of  ,  A.  D.  converted  and  disposed 

thereof  to  his  own  use,  to  wit,  at,  &c.  {venue)  aforesaid. 

And  whereas  also  the  said  plaintiff,  as  such  assignee  as  aforesaid,  after  the  Second 
said  E.  F.  became  a  bankrupt,  to  wit,  on,  &c.  at,  «c.  {venue)  aforesaid,  was  ^^^^"^ 
lawfully  possessed  of  certain  other  goods  and  chattels  of  the  like  number,  quan-  signee'a 
tity,  quality,  description,  and  value  as  the  said  goods  and  chattels  in  the  said  poaseesioii 
first  count  mentioned,  as  of  the  property  of  the  said  plaintiff,  as  such  assignee  ^"^* 
as  aforesaid ;  and  being  so  possessed  thereof,  the  said  plaintiff  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  casually 
lost  the  said  last-mentioned  goods  and  chattels  out  of  his  possession,  and  the 
same  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue) 
aforesaid,  came  to  the  possession  of  the  said  defendant,  by  finding.     Yet  the 
said  defendant  well  knowing  the  said  last-mentioned  goods  and  chattels  to  be 
the  property  of  the  said  plaintiff,  as  such  assignee  as  aforesaid,  and  of  right  to 
belong  and  appertain  to  him  as  such  assignee  as  aforesaid,  but  contriving,  and 
fraudulently  intending  to  injure  the  said  plaintiff,  as  such  assignee  as  afore- 
said, in  this  behalf,  hath  not,  although  often  requested  so  to  do,  delivered  the 
said  goods  and  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to  the 
said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do:  and 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  afore- 
said, converted  and  disposed  thereof  to  his  own  use.     To  the  damage  of  the 
said  plaintiff,  as  such  assignee  as  aforesaid,  of  £ — ,  and  therefore  he  brings 
his  suit,  &c. 

[Commencement  as  ante^  83.] — For  that  whereas,  heretofore,  and  before  By  theas- 
the  said  E.  H.  subscribed  his  petition  to  the  court  for  the  relief  of  insolvent  signees  of 
debtors,  for  relief  as  such  insolvent  debtor  as  aforesaid,  under  the  said  Statute,  gnt*debtor 
and  before  the  said  plaintiff  became  assignee  as  aforesaid,  to  wit,  on,  &c.  at,  on  a  pos-  * 
4c.  {venue)  he  the  said  E.  H.  was  lawfully  possessed,  as  of  his  own  property,  session  and 
of  certain  goods  and  chattels,  to  wit,  [here  enumerate  the gooffs^  A;c.j  of  great  ^^J^*^"^ 
value,  to  wit,  of  the  value  of  £ — ,  of  lawful  money  of  Great  Britain  ;  and  be-  solvent's 
ing  so  possessed  thereof,  the  said  E.  H.  afterwards,  and  before  he  subscribed  petition, 
his  said  petition,  and  before  the  said  plaintiff  became  assignee  as  aforesaid,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  casually  lost  the 
said  goods  and  chattels  out  of  his  possession,  and  the  said  goods  and  chattels 
afterwards,  and  before  the  said  E..  H.  subscribed  his  said  petition,  and  before 
the  said  plaintiff  became  assignee  as  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,  there  came  to  the  possession  of  the  said  defendant  by  finding.     Yet 
the  said  defendant  well  knowing  the  said  goods  and  chattels  to  be  the  property 
of  the  said  E.  H.  and  of  right  to  belong  and  appertain  to  him,  but  contriving 
and  fraudulently  intending,  craftily,  %nd  subtly  to  deceive  and  defraud  the 
said  E.  H.  before  he  subscribed  his  said  petition,  and  before  the  said  plaintiff 
became  assignee  as  aforesaid,  in  this  behalf,  did  not  deliver  the  said  goods  and 
chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  E.  H.  be- 
fixre  he  subscribed  his  said  petition,  and  before  the  said  plaintiff  became  assignee 
as  aforesaid,  in  this  behalf,  did  not  deliver  the  said  goods  and  chattels,  or  any 
or  either  of  them,  or  any  part  thereof,  to  the  said  E.  H.  although  often  re- 
quested so  to  do,  and  afterwards,  ^and  before  the  said  E.  H.  subscribed  his 

(tt)  2  Rich.  C.  p.  161;  Morg.  468. 
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Third 

count,  on 

the  as- 

signee's 

possession 

and 

a  conver- 


uf  TBovEs.  Bt^ij  petition,  and  before  the  said  plaintiff  became  assignee  as  aforesaid,  to  wit, 
on  the  daj  and  year  aforesaid,  at,  &e.  {ventte)  aforesaid,  converted  and  dis- 
posed of  the  said  goods  and  chattels  to  his,  the  said  defendant's  own  use,  and 
he  never  hath  delivered  the  same  to  the  said  plaintiff,  assignee  as  aforesaid,  to 
wit,  at,  &c.  {venue)  aforesaid. 

[Same  as  the  first  count  to  the*^  and  then  conclude  thus"]  and  alW  the 
^^^^  said  E.  H.  subscribed  his  said  petition,  and  after  the  said  plaintiff  became  as- 
insolvent's  signec  as  aforesaid,  to  wit,  on,  &q,  at,  &c.  {venue)  aforesaid,  converted  and 
possession,  disposed  of  the  said  last-mentioned  goods  and  chattels  to  his  the  said  defen-* 

with  aeon-  Want's  OWn  USO. 
version 
after  plain- 
tiff was  as-      And  whereas  also  the  said  plaintiff,  as  such  assignee  as  aforesaid,  after* 
signee.        wards,  and  after  he  became  such  assignee  as  aforesaid,  to  wit,  on,  ^c.  at,  &c 
{venue)  aforesaid,  was  lawfully  poss^sed,  as  of  the  property  of  the  said  plain- 
tiff, as  such  assignee  as  aforesaid,  of  certain  other  goods  aind  chattels,  of  the 
like  number,  quantity,  quality,  description,  and  value,  as  the  said  goods  and 
chattels  in  the  said  first  count  mentioned ;  and  being  so  possessed  thereof 
the  said  plaintiff  aft;erwards,  to  wit,  on  the  day  and   year  last  aforesaid, 
Bion  after-  at,  &c.  {venue)  aforesaid,  casually  lost  the  said  last-mentioned  goods  and 
wards.        chattels,  out  of  his  possession,  and  the  same  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at,  &c.  {veiwe)  aforesaid,  there  came  to  the  possession  of 
the  said  defendant  by  finding.     Yet  the  said  defendant  well  knowing  the  said 
last-mentioned  goods  and  chattels  to  be  the  property  of  the  said  plaintiff,  as 
assignee  as  aforesaid,  and  of  right  to*  belong  and  appertain  to  him  as  assignee 
as  aforesaid,  but  contriving,  and  fraudulently  intending,  craftily  and  subtly, 
to  deceive  and  defraud  the  said  plaintiff  as  such  assignee  as  aforesaid,  in  this 
behalf,  hath  not  as  yet  delivered  the  said  last-mentioned  goods  and  chattels, 
or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  althoogh 
often  requested  so  to  do,  and  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  {venue)  aforesaid,  converted  and  disposed  of  the  said  last- 
mentioned  goods  and  chattels  to  his,  the  said  defendant's  own  use.     To  the 
damage  of  the  said  plaintiff,  as  such  assignee  as  aforesaid,  of  £ — ;  and  iher^ 
fore  he  brings  his  suit,  &c. 

By  an  ex-  {Commencement  as  a?ite,  101.] — For  that  whereas  the  said  E.  F.  io  his 
ecutor  for  lifetime,  to  wit,  on,  &c.  at,  &c.  ( venue)  was  lawfully  possessed  of  diveis 
a  trover  goods  and  chattels,  to  wit,  &c.  [describe  the  property  as  attte,  835,]  of  great 
versioTin  Value,  to  wit,  of  the  value  of  £ —  of  lawfiil,  Ac.  as  of  his  own  property,  and 
the  lifetime  being  SO  possessed  thereof,  the  said  E.  F.  in  his  life-time,  afterwards,  to  wit, 
of  the  tes-  q^  the  day  and  year  aforesaid,  at,  Ac.  {venue)  aforesaid,  casually  lost  the  said 
QQQ  1  EP^^  ^^^  chattels  out  of  his  possession,  and  the  same  afterwards  and  in  the 
[    °^^  J  life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year  aforesaid,  at,  Ac.  {ve- 


{w)  See  Lil.  £nt  70;  1  Mall.  121.  As  to 
the  counts  in  trover  on  the  possession  of  the 
testator,  and  of  the  plaintiff  as  executor,  and 
his  liability  to  costs  on  the  latter  count,  see 
Tidd,  9th  ed.  978;  10  East,  293;  2  Taunt  116; 
4  T.  R.  277;  8  B  &  P.  258;  8  B.  &  P.  115; 
9  Bar.  &  Ores.  666.  It  is  in  general  sufficient 
to  insert  in  the  declaration  the  above  count 
and  the  next  but  one;  see  2  Saund.  47  k.;  10 
Dast,  298;  2  Taunt   116.     Indeed,  when  the 


conversion  hia  boen  since  the  death,  the  bit 
count  will  suffice,  2  Saund.  116.  In  troTcr  hj 
an  administrator,  when  the  property  was  Uia 
in  the  intestate,  eTidenoe  is  not  admissibte  to 
dispute  the  plaintiff's  title  as  administrator,  or 
the  sufficiency  of  the  stamp  on  the  letters  of 
administration,  but  it  is  otherwise  as  the  count 
on  the  plaintiff 's  possession,  see  2  lA  Bayn 
824;  2  Saund.  47  k.;  2  M.  &  a  654. 
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nue)  aforesaid,  came  to  the  possession  *of  the  said  defendant  by  finding.  "  trovee. 
Tet  the  said  defendant  well  knowing  the  said  goods  and  chattels  to  be  the 
property  of  the  said  K  F.  in  his  life-time,  and  of  right  to  belong  and  apper- 
tain to  the  said  £.  F.  in  his  life  time,  and  to  the  said  plaintiff  as  executor  as 
aforesaid,  after  the  decease  of  the  said  E.  F.  but  contriving,  and  fraudulently 
intending  craftily  and  subtly  to  deceive  and  defraud  the  said  E.  F.  in  his  life- 
time, and  the  said  plaintiff  as  executor  as  aforesaid,  since  the  death  of  the  said 
£.  F.  in  this  behalf,  did  not  deliver  the  said  goods  and  chattels,  or  any  of  them, 
or  any  part  thereof,  to  the  said  E.  F.  in  his  life-time,  nor  hath  he  as  yet  de- 
livered the  same,  or  any  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  ex- 
ecutor as  aforesaid,  since  the  death  of  the  said  E.  F.  (although  often  requested 
so  to  do*)  and  the  said  defendant  afterwards,  and  in  the  life-time  of  the  said 
E.  F.  to  wit,  on,  &c.  aforesaid,  at,  &c,  (venue)  aforesaid,  converted  and  dis- 
posed of  the  said  goods  and  chattels  to  his  own  use. 

(When  the  trover  toas  in  the  life-time  of  the  testator ,  but  the  conversion  Second 
after  his  death,  the  count  runs  above  to  the  statetnent  of  the  conversion,  at  oo^*  o°  * 
ike  asterisk^  and  then  as  follows  :] — "  And  the  said  defendant  afterwards,  i5fe.time  of 
and  after  the  death  of  the  said  E.  F.  to  wit,  on,  Ac.  at,  &c.  {venue)  aforesaid,  testator, 
converted  and  disposed  of  the  said  goods  and  chattels  to  his  own  use.''  ^^  <^°- 

Tersion 

And  whereas  also,  the  said  plaintiff,  as  executor  as  aforesaid,  afterwards,  death(x). 
and  after  the  death  of  the  said  E.  F.  to  wit,  on,  &c.  at,  &c.  {venfie)  aforesaid,  Th»rd 
was  lawfully  possessed  of  divers  other  goods  and  chattels,  of  like  number,  ^°er  and 
quantity,  quality,  description,  and  value,  as  the  said  goods  and  chattels  in  the  converaion 
said  first  count  mentioned,  as  of  his  property  as  such  executor  as  aforesaid,  and  after  testa- 
being  so  possessed  thereof,  the  (said  plaintiff  afterwards,  to  wit,  on  the  day  ^\^  ^ 
and  year  last  aforesaid,  at,  &c.  (venue),  aforesaid,  casually  lost  the  said  last-  r  «g40  1 
mentioned  goods  and  chattels  out  of  bis  possession,  and  the  same  then  and 
there  came  to  the  possession  of  the  said  defendant  by  finding-:  yet  the  said  defen- 
dant well  knowing  the  said  last  mentioned  goods  and  chattels  to  be  the  property 
of  the  said  plaintiff  as  such  executor  as  aforesaid,  and  of  right  to  belong  and 
appertain  to  the  said  plaintiff  as  such  executor  as  aforesaid,  but  contriving  and 
firaudulently  intending  to  deceive  and  defraud  the  said  plaintiff  as  such  execu- 
tor as  aforesaid  in  this  behalf,  hath  not  as  yet  delivered  the  said  last-men- 
tioned goods  and  chattels,  or  any  part  thereof,  to  the  said  plaintiff,  (although 
often  requested  so  to  do)  and  hath  hitherto  wholly  neglected  and  reftised,  and 
still  wholly  neglects  and  refuses  so  to  do,  and  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c  {venue)  aforesaid,  converted  and  disposed  of 
the  said  last-mentioned  goods  and  chattels  to  his  own  use.     [  Conclude^  to  the 
the  damage  of  the  plaint  ij^^  "as  executor"  and  wUh  the  profert  as  ante^ 
102.] 

[Commencement  as  ante,  109]. — For  that  whereas  the  said  E.  F.  in  his  By  an  ad 
li^time,  to  wit,  on,  &c.  at,  (venue)  was  lawfully  possessed,  as  of  his  own  ministra- 

tor« 


(x)  This  count,  though  sometimes  added, 
see  4  T.  R.  277,  seems  in  no  case  necessary, 
and  the  next  will  suffice,  see  10  Bast,  298;  2 
Taunt  116. 

(y)  See  Jbrms,  Heme,  87;  Latch,  258. 
The  property  of  the  goods  draws  to  it  a  posses- 
sion m  Uw,  therefore  an  executor  may  declare 
on  his  own  possession  "  as  execiUor**  though 
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in  fhct  he  never  has  had  possession,  2  Saund. 
47  k.;  10  East,  298,  2  Taunt  116.  See  the 
note,  ante,  888;  as  to  this  count  in  general, 
see  2  Saund.  47  k.  The  executor  must,  io 
support  of  this  count  upon  the  trial,  prove 
himself  to  be  the  executor,  by  producing  the 
probate.  Id;  2  M.  &  S.  554;  Ante,  888  b, 
note. 
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in  TBOTEB.  property,  of  divers  goodd  aiMl  chattels,  to  wit,  tc.  [describe  the  propeJijf^ 
First  count  as  ante^  845,]  of  great  yalue,  to  vit,  of  the  value  of  £ —  and  being  so 
tate's*^     possessed  thereof,  the  said  E.  F.  afterwards,  to  wit,^on  the  day  and  year 
8e88ion(z).  aforesaid,  at,  &c.  {venite)  aforesaid  casually  lost  the  said  goods  and  chat- 
tels out  of  his  possession,  and  the  same  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  (veime)  aforesaid,  came  to  the  possession  of  the  said 
defendant  by  finding ;  yet  the  said  defendant  well  knowing  the  said  goods 
and  chattels  to  be  the  property  of  the  said  £.  F.  in  his  life-time,  and  at 
the  time  of  his  death,  and  after  his  decease,  of  right  to  belong  to  the  said 
Grant  of     plaintiff,  as   administrator,  aforesaid,   (to  which   the   said   pliantiif  'after 

tlitiJSr     ^^  ^^^  ^^  ^^^  ^^  ^'  ^"^  ^  ^^^'  ^'  *^-  *^  *^-  {venue)  aforesaid  ad- 
ministration of  all  and  singular  the  goods,  chattels,  and  credits  which  were 

r  ^841 1  ^^  ^^^  ^^^  ^'  ^'  deceased,  *at  the  time  of  his  death,  who  died  intestate, 

by  Divine   Providence,   [Archbishop  of  Canterbury,  Primate  of  all 

England  and  Metropolitan,]  in  due  form  of  law  was  granted ;)  but  contriv- 
ing, and  fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud 
the  said  E.  F.  deceased,  in  his  life-time,  and  the  said  plaintiff  as  administro* 
tor  as  aforesaid,  since  l;}ie  death  of  tlie  said  £.  F.  in  tliis  behalf^  did  not  de- 
liver the  said  goods  and  chattels,  or  any  of  them,  or  any  part  thereof,  to  the 
said  E.  F.  in  bis  life-time,  nor  hath  he  as  yet  delivered  the  same,  or  any  of 
them,  or  any  part  thereof,  to  the  said  E.  F.  administrator  as  aforesaid,  since 
the  death  of  the  said  E.  F.  (although  often  requested  so  to  do.*) — And  the 
said  defendant  afterwards,  and  in  the  life-time  of  the  said  £.  F.  to  wit, 
on,  &c.  aforesaid,  at,  &c.  {veiiite^  aforesaid,  converted  and  disposed  of  the 
said  goods  and  chattels  to  his  own  use. 

Second  [  When  the  trover  toas  m  the  life-time  of  the  intestate,  bid  the  conver* 

count,  on  a  ^/^^j  after  his  death,  the  count  runs  as  above,  to  the  statement  of  the  conr 
tiieUfetime  ^^f'^^oji,  at  tlie  asterisk  and  then  proceed  cts  follows :] — And  the  saidde- 
of  int«8.  fendant  afterwards^  and  afler  tho  death  of  the  said  E.  F.  to  wit,  on.  ke. 
tite,  and     n*    ^q^  (venue)  aforesaid,  converted  and  disposed  of  the  said  soods  and 

conversion      i    .^  i    x     i.* 

after  his      Chattels  to  his  own  use. 

death  (a). 

Thii-d  ^u<j  whereas  also,  the  said  E.  F.  in  his  life-time,  to  wit,  on,  &c.  aforesaid, 

a^trover,"^    at,  &c.  {venue)  aforesaid,  was  lawfully  possessed  of  divers  other  goods  and 
after  the     chattels  of  the  like  number,  quantity,  quality,  description,  and  value,  as  the 
T*  u^^'^'^d  ^^^^  goods  and  chattels  in  the  said  first  count  mentioned,  as  of  his  own  prop- 
before  ^^    ®^*^y?  *^^  being  so  possessed  thereof,  the  said  E.   F.  afterwards,  to  wit,  on 
gmnt  of      the  day  and  year  aforesaid,  at,    &c.  {venue)  aforesaid,   died  so  possessed 
trati"  "(M   *^*®^'®^^'  ^^^^^  whose  death,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
{venue)  aforesaid,  the  said  goods  and  chattels  came  to  the  possession  of  the 
said  defendant,  by  finding. — And  aflerwards,  to  wit,  on,  &c.  at,  &c.  {venue) 
administration  was  granted  to  the  said  plaintiff  as  aforesaid,  [or  if  (his  be 
the  first  cottnt^  state  the  ad^ninistration  fidhj,  as  stipra,  ] — Yet  the  said 
r  *ftJ.9     ^^f^^^*^^*j  ^^  knowing  the  said  goods  and  chattels  to  be  the  property  of  the 
t     ^^^  J  said  E.  F.  in  his  life-time,  and  at  the  *time  of  his  death,  and  to  belong  to 

(s)    As  to  the  counts  on  the  intestate' »  Detinue,  A. 
and  the  administrator's  possession,  and   the         (a)  See  the  form,  ante,  889,  note  (y) 
costs,  ante,  838  6.  n.  (w);  2  Saund,  138,  n.  2  {b)  Com.  Dig.  Adndnlstratbn,  B.   10.    2 

by  baron  and  feme,  executrix  or  administra-  RoU.  Ab.  564. 
trix;  1  Salk.  114;  2  Lil.  Ent  70.     B.u5.  Ab. 
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the  said  plaintiff  as  administrator  as  aforesaid,  after  the  death  of  the  said  E.  ^  tboveb, 
F.  bat  eontriying  and  intending  to  defrand  the  said  plaintiff  as  administrator 
IS  aforesaid,  in  this  behalf,  hath  not  as  yet,  &c. — {^Conclude  as  in  the  pre- 
ceding  count.] 

\  This  count  is  similar  to  that  at  the  suit  of  an  executor,  ante,  889,  in-  ^^^^ 
sertinff  the  word  "  administrator,"  instead  of  '*  executor,"  and  as  the  gen-  possesion 
eral  property  of  the  goods  draws  it  to  a  possession  in  law,  this  count  may  of  the  ad- 
4c  supported^  though  the  administrator  may  never  have  had  actual  pos-  ™"^»stiu. 
session  ;  2  Sound,  47  k, — A7itej  839,  note  b.]  conversion 

after  the 
death  (c). 


VIII.  DECLARATIONS  IN  REPLEVIN. 


[  *848  ] 


In  the  King*s  Bench^  (or  "  Common  Pleas") 

On the 


^y  ^f  —  (fi) 


%n 


Term,  1  Wil,  4. 


(to  wit  (/)  ).     C.  D.  the  defendant  in  this  suit,  was  summoned  to  l>eclara- 

answer  A.  B.  the  plaintiff  in  this  suit,  of  a  plea,  wherefore  he  took  the  cattle,  pj^^j^j^ 
[or^  "the  goods  and  chattels,"  or,  "  the  com,"]  of  the  said  A.  B.  and  un-  k.  B.  and 
justly  detained  the  same  against  sureties  and  pledges,  uutil,  &c.  and  there-  C.  P.  for 
ttpon  the  said  A.   B.  by  E.   F.  his  attorney,  complains.     For  that  the  said  f^^j^' 

defendant,  on  the day  of A.  D. (g)  in  the  parish  of in  eom  (</). 

the  county  of in  a  certain  dwelling-house  there  (A),  [or  if  on  land,  "  in 


(c)  See  form,  Herne,  87. 

{d)  As  to  the  declaration  in  replevin  in 
general,  and  forma,  flee  Wilkinson  on  Replevin; 
Com.  Dig.  Pleader,  8  K.  10.  10  Bao.  AK 
Bi^levin. — 8  Went  Index,  ccziz. — 2  Saund« 
rJ4  a,  282,  810.— Boole's  Suit  at  Law,  287.— 
Morg.  5U0  2  Rich.  C.  P.  844,  847,  868.— 
Plead,  a.  463,  471,  476,  479. 

(<)  As  to  the  title  of  the  term,  see  ante, 
12  note  (a).  In  C.  P.  after  the  remoYal  of  a 
xndevin  cause  the  declaration  mast  be  intitu- 
kd  of  the  Term  in  whieh  the  writ  is  letnma- 
ble;  or  that  of  the  appearance,  6  Taunt.  771.— 
1  Marsh.  341,  &  C. 

(/)  The  venue  of  this  action  is  local,  and 
te  place  ia  material  and  traveraable,  1  Saund. 
847,  note  1.     See  infra,  n.  {k). 

U/)  The  precise  day  is  not  materiaL  The 
plaintiff  may,  in  the  same  declaration,  count 
Ibr  several  takings,  part  at  one  day  and 
Blaoa  and  part  at  another  day  and  place,  F. 
N.  B.  68. 

(A)  The  action  of  replevin  reqcdrea  mon 
Mrtainty  in  the  description  of  the  place  where 
ftiw  distress  was  taken,  than  that  of  trespass, 
the  place  being  material  and  *  traversable, 
(Hob.  16.— Wines,  476.-2  WUs.  854.-8 
Wentw.  142, 144.  2  M.  &  P.  78;)  and  if  th« 
defendant  plead  non  ctpit,  and  tiie  plaintiff 
cannot  prove  a  caption,  or  that  the  defendant 
had  the  cattle,  &o.  in  the  place  stated  in  his 
dedanUion,  he  will  be  nonsuited,  (1  Stra.  607* 


8.-2  Mod.  199.— 1  Sannd.  847,  n.  1.  aec,-- 
2  Wils.  854.— Gilb.  Sd  edit.  166,  167;  tembU 
contra,)  and  if  the  place  be  omitted,  the  de- 
fendant may  demnr,  2  Wils.  354.  See  the 
ibrm  of  demurrer,  8  Wentw.  142,  8;  and  it  is 
not  sufficient  merely  to  state  that  the  caption 
was  made  in  a  parish  or  town,  but  it  is  usual 
to  add  that  the  cattle,  &e.  were  taken  **  in  a 
certain  plaoe  there,  oaUed,  &o."  Cro.  Eli& 
886.— Hob.  16.— Moor«,  678.— 1  Brownl.— 
186.— 1  Sid.  9,  10,  -20.  Garth.  186.— Willes, 
475.-2  Wils.  864.  8  Wentw.  142,  144;  and 
in  a  late  case,  where  the  declaration  alleged 
the  taking  to  be  **  in  the  parish  of  A.  in  the 
county  of  Kent,  in  a  certain  dose  there,*'  it 
was  considered  bad  on  special  demurrer  fer  not 
setting  out  the  name  of  the  close  or  its  abuttals, 
*2  M.  &  P.  78.  If  the  particular  place  be 
omitted,  the  obiection  will  be  aided  by  the  de- 
fendant's pleading  over  or  after  verdict,  id. 
Ibid.— Willes,  476.  If  the  deftodant  lead  of 
have  the  cattle,  ftc.  through  or  in  a  close  ot 
plaoe  different  to  that  which  they  were  origi- 
nally taken,  the  plaintiff  may  state  the  caption 
to  have  been  in  either,  though  it  is  more  usual 
to  insert  the  plaoe  where  the  cattle  were  first 
taken,  2  Wils.  854.  1  Sannd.  847,  n.  1.— 
Com.  Dig.  Pleader,  8  K.  18.  If  aeveiul  cattM 
be  taken,  some  in  one  plaoe  and  some  in  an« 
other,  it  should  be  shown  in  the  declaration 
how  many  were  taken  in  each.  Com.  Dig. 
Pleader,  8  K.  10. 


♦844 


DECLARATIONS  IN  BEPLEVIK. 


IK  iBovKR  a  certain  close  there,  called  *■ 


>) 


or,  '^  common  there,  called 


» 


took  the  cattle  (^),   [or  ''  goode  and  chattels,"]  to  wit, 
said  plaintiflF  (f/i),  of  great  value,  to  wit,  of  the  value  of 


(0 


(01 

of  the 


(n),  and  un- 
justly detained  the  same  against  sureties  and  pledges,  until,  &c.  (o). — 
Wherefore  the  said  plaintiff  saith,  that  he  is  injured,  and  hath  sustained 
damage  to  the  amount  of  £ —  (p),  and  therefore  he  brings  his  suit,  &c. 


[  ♦846  ]  *In  the  County  Court  of- 


The  like 
in  a  coun- 
ty court 


In  the  County  Court 
of 


( 


(to  wit.)  C.  D.  was  summoned  to  answer  A.  B. 


of  a  plea,  wherefore  he  took  the  cattle,  for  *^  the  goods  and  chattels,"  or 
^^  the  corn,"]  of  the  said  A.  B.  and  unjustly  detained  the  same  against  sure- 
ties and  pledges,  until,  &c.  and  thereupon  the  said  A.  B.  by  E.  F.  his  at- 
torney, complains.     For  that  the  said  defendant  on  the day  of A. 

D. in  the  parish  of ,  in  the  county  of ,  and  within  the  juris- 
diction of  this  court  (r),  in  a  certain  dwelling-house,  there,  [or  if  on 
land,  "  in  a  certain  close,  called ,"  or,  in  a  certain  common  there,  call- 
ed   ,"]  took  the  cattle,  [or  "goods  and  chattels,"  or  "the  corn,'']  to 

wit,  &c.  [set  them  out  with  particularity]  of  the  said  plaintiff,  of  great  val- 
ue,, to  wit,  of  the  value,  of  £ — ,  and  unjustly  detained  the  same  against 
sureties  and  pledges,  until,  &c. — Wherefore  the  3aid  plaintiff  saith  that  he  is 
injured,  and  hath  sustained  damage  to  the  amount  of  [^50  (^)  J  and  there- 
fore he  brings  his  suit,  &o. 


(t)  It  seems  necessary  to  state  the  name  of 
the  close  or  its  abuttals,  2  M.  &  P.  78. 

(k)  If  ttanding  corn,  &c.  be  taken  under 
the  11  Geo.  2.  c.  19,  a.  8,  the  description  wiU 
be  aa  follows  :**ina  certain  field  ikere,  called 
— >  took  the  corn  cf  the  said  plaintiff,  to 
wilt  —  acree  of  etandiny  wheat,  there  then 
growing  and  being,  and  divert,  to  wit,  ■ 
cart  loads  of  other  wheat  of  the  said  plaintiff, 
there  then  alto  being,  (tf  great  value,  to  wU, 
^c*  ut  supra.**  If  fixtures  be  taken,  pay, 
diyers  "  goods,  chattels  and  ^ects.**  See  4 
T.  R.  606. 

(/)  The  description  and  number  of  the 
cattle  or  goods  taken  should  be  stated  with 
certainty :  as  to  the  degree  of  certainty,  see 
2  Saund.  74  b.— Bep.  temp.  Hardw.  119.-^2 
8tra.  I016.--Com.  Dig.  Pleader,  8  K.  10.-* 
Bac.  Ab.  RepleTin.— 7  Taunt  642.->l  Moore, 
886,  &  C.— Ante,  toL  i.  410, 11.  A  deolara- 
tion  for  taking  divers  *'goods  and  chattels"  of 
plainti£f,  is  bad  for  uncertainty,  and  though 
judgment  pass  by  deiault  for  pUhititf,  the  de- 
fect is  not  cured  by  the  statute  of  jeo&ils,  4 
Anne,  c  16.— 7  Taunt  642—1  Moore,  886. 

ac.   . 

{m)  The  property  must  be  correctly  stated, 
and  serenl  persons  having  a  distinot  interest 


cannot  join.  Com.    Dig.   Pleader,  8  E.  10. 
Ante,  vol  L  74. 

(n)  It  is  not  necessary  m  replevin  in  t6e 
detinuit,  which  is  now  the  usual  form  of  the 
action,  to  state  the  price  or  value  of  the  cat- 
tle or  goods,  see  the  reason,  2  Saund.  8*20. 
note  1;  alUer  if  the  declaration  be  in  the 
detinet.  Com.  Dig.  Pleader,  8.  It  10. 

(o)  This  is  the  proper  form  when  the  cattle 
have  been  replevied.  Com.  Dig.  Pleader,  8 
K.  10.  If  the  place  where  the  cattle  were  M 
taken  be  donbtful,  here  insert  another  comit, 
stating  the  caption  to  have  been  in  any  pbwK 
where  it  can  be  proved  the  defendant  Aiitf  or 
Ud  the  cattle. 

(/})  Any*  sum  sofficient  to  cover  theamoiDit 
of  the  damages  really  sustained. 

iq)  See  forms,  2  Rich,  G.  P.  846.— Co.  Ent 
814  b,  and  the  notes  to  the  last  form,  whieb 
are  applicable. 

(r>  As  to  the  neoeesi^r  of  this  aUcgstioB, 
see  Co.  Ent  814  b.— 1  Rich.  C.  P.  Ul^^l 
Saund.  74,  n.  1. 

(t)  In  replevin  by  plaint  the  sheriff  n^ 
hold  plea  in  his  county  court  to  any  amoBali 
thouj^  above  forty  shillings,  by  virtue  of  the 
statute  of  Malbrid^,  2  Ina.  189,  812;  2  Bieh. 
C.  P.  847. 


[  •846  J 


DECLARATIONS  IN  TRESPASS. 


COMxMBXCBMENTS  AND   CONCLUSIONS. 


In  ike  Kbig*s  Bench, 


On 


the 


%n 


•  day  of  — 
Term,  1  WiU. 


-CO, 


•,  (to  wit)  (w)  A.  B.  the  plaintiff  in  this  suit,  complains  of  C.  D.  the 

defendant  in  this  suit,  being  in  the  custody  pf  the  marshal  of  the  Marshalsea 
of  our  said  lord  the  now  king,  before  the  king  himself,  of  a  plea  of  tres- 
pass.   For  that  {w)  the  said  defendant  on  the day  of ,  in  the 

year  of  our  Lord (j;),  with  force  and  arms,  &c.  made  an  assault  (y) 

[&c.  towU^  at,  S^c. — Here  state  the  trespass  according  to  the  facts,  ajidas  [  *847] 
hi  the  subsequent  forms,  and  conclude  as  follows :] — And  other  wrongs 


Commenoe- 
ment  and 
conclusion 
in  King  "a 
Bench. 


(0  It  IS  in  general  advisable  to  entitle  the 
^^olvadott  speoially;  see  the  note,  ante,  12,  n. 
».  and  2  Saund.  1,  n.  1. 

(tf)  In  trespass  to  person*  or  to  personal 
property  the  yenue  is  transitory,  unless  in  ac- 
tioD8  against  justices  of  the  peace,  constables, 
*«.  ante,  toL  i  298,  803.— 21  Jac.  1.  c.  12. 
Bat  in  trespass  to  real  property  the  venue  is 
Jocal,  and  in  such  an  action,  if  there  have  been 
any  removal  of  a  personal  chattel,  it  is  usual 
toadd  a  count  de  bonis  asportatis,  in  order  to 
avoid  the  danger  of  mis-description  in  the  first 
WMt,  1 T.  R.  479. 

(w)  The  word  «*  whereas''  or  "  wherefore,"' 
utt  defendant  oommitted  the  trespass,  would 
^  K.  B.  be  bad  on  special  demurrer,  ante, 
JpL  L  421.  422.-2  Salk.  636.— 1  Stra.  621.— 
Com.  Dig.  Pleader,  C.  86.— Andr.  282  But 
when  the  proceedings  are  by  original,  or  if  in 
^  P.  the  writ  is  set  out  at  length,  the  count- 
P*rt  may  be  aided  by  the  prior  recital  of  the 
Apposed  writ,  and  even  a  special  demurrer 
2^  not  then  be  supported,  id.  ibid.— 1 
Wila.  99.— Barnes,  452.— 2  Wils.  208. 
A^)^  Iq  trespass  fbr  an  assault,  a  declaration 
">^>^g  *'  that  thedefisndant,  on  such  a  day, 
ond  on  divers  other  days  and  times,  4*^-  made 
ff»  assault,**  would  be  bad  on  special  demur- 
^*  as  one  assault  cannot  be  made  on  different 
%8.  6  East,  891,  896.  Though  in  trespass 
wf  debauching  a  daughter,  or  for  orim.  con. 
«»  rule  is  otherwise.  6  East,  391.— Ante,  648, 
^  And  if  the  declaration  state  that  the  de- 
«ndant  on  divers  days,  &c.  assaulted  the 
pUintiff,  it  would  not,  it  seems,  be  bad.  In 
^'^^spass  to  lands,  or  for  cutting  down  or  car- 
'Tii'g  away  trees,  or  for  killing  hares,  &c.  it 
^y  be  stated  that  the  defendant  committed 
^  trespasses  on  divers  days  and  times,  but 
t'^^apass  cannot  be  bud  of  loose  chattels  with  a 
^^nwindo,  Salk.  688,  639.— Bui.  N.  P.  86, 
5*^gh  it  may  "  on  divers  days  and  times.** 
8  BUk  Com.  212.— 1   Ld.  Baym.  240.— Com. 


Big.  Pleader,  8  M.  10.— 1  Saund.  24,  n.  1.— 
Ante,   vol.  i.  488,  9.     Formerly  it  was  usual 
to  declare  with  a  continuando,  as  in  1  Saund. 
24.-2  Rich.  C.  P.  423,  but  now  it  is  more 
usual  in  trespass  to  land,  to  state  '*  that  the  de- 
fendant, on  such,  a  day,  in  such  a  year,  and 
on  divers  other  days  and  times,  between  that 
day  and  the  day  of  exhibiting  of  this  bill,  {or 
if  in  C.  P,  *  between  that  day  and  the  com^ 
mencement  of  this  suit,*)  with  force  and  arms^ 
ifc.  committed  the  trespasses,**  and  the  plain- 
tiff may  give  in  evidence  any  number  of  tres- 
passes oommitted  during  the  specified  time. 
If  only  one  day  be  mentioned,  the   plaintiff 
will  not  be  permitted  to  give  evidenc#  of  more 
than  one  act  of  trespass,  and  where  the  tres- 
passes are  stated,  as  above,  to  have  been  com- 
mitted on  divers  days  and  times,  between  such 
a  day  and  such  a  day,  if  the  plaintiff  intend 
to  give  evidence  of  repeated  acts  of 'trespassy 
he  must  confine  himself  to  the  time  in  the 
declaration,  and  therefore  it  is  in  general  ad- 
visable, in  trespass  to  real  property,  to  lay  the 
first  day  so  tSkV  back  as  to  be  certainly  anterioi 
to  the  first  act  of  trespass;  however,  as  the 
precise  day  is  not  material  in  trespass,  either 
to  the  person,  personal,  or  real  property,  the 
plaintiff  may  succeed  upon  the  trial  as  to  any 
one  single  act  of  trespass,  though  committed 
prior  to  the  time  mentioned  in  the  declaration. 
Bui.  N.  Pri.— 1   Saund.   24,  n.  1.-2  Id.  6, 
note  8.— Co.  Lit  288  a,— Com.  Dig.  Pleader, 
C.  19.— 1  Stark.  861.— Ante,  vol.  i.  437.    If 
there  were  several  trespasses,  plaintiff  should 
state  them,   for  if   the  declaration   avers   a 
single  act  of  trespass,  which  defendant  justifies, 
there  can  be  no  new  assig^nment.     7  Taunt 
166. 

{y)  A  trespass  should  be  stated  to  have 
been  committed  vi  et  armis.  Com.  Dig. 
Pleader,  8  M.  7,  but  the  omission  will  beaidd 
unless  the  defendant  demur  specially. — 2 
Saund.  81,  n.  1.— Ante,  vol.  i  422. 


847 


DECLARATIOKS  IK  TRESPASS. 


f?^^^  (z)  to  the  said  plaintiff  then  and  there  did,  against  the  peace  of  our  said  lord 
the  king  (a),  and  to  the  da 
fore  he  brings  his  suit,  &c. 


^^c^  the  king  (a),  and  to  the  damage  of  the  said  plaintiff  (^  £ —  (A),  and  there- 


SIOMS. 

G>Dcla- 
sion. 


Pledges,  Ac. 


[  •848  ]      *In  the  Camnum  Pleas. 


On 


the- 


in 


—  day  of 

Term,  1   WUL  4. 


The  like  in      ,  (to  vit)  G.  D.  the  defendant  in  this  suit,  was  attached  to  answer  A. 

the  Com-     B.  the  plaintiff  in  this  suit,  of  a  plea,  whereof  the  said  C.  D.  with  force  and 
mon   lew  ^rms,  &c.  made  an  assault  upon  the  said  A.  B.  to  wit,  at,  ke.  and  there  gave 
and  struck,  &c. 

Writ  part  [  The  declaration  in  trespass  in  the  Commofi  Pleas  usually  recites  the 
writ  supposed  to  have  been  issued^  and  states  the  different  acts  of  trespass 
at  length^  in  one  or  more  coutiis,  but  without  particularizing  the  time  when 
the  trespass  was  committed^  the  fiumber  or  quantity  of  the  goods ^  ^c 
taken,  or  the  value  thereof  or  the  amount  of  the  damages  szistained,  see  1 
Sound,  318,  n»  8.  839,  n,  1 ;  wid  the  forms  of  declarations,  for  trespass 
to  the  persons  in  9  Went,  16,  17 ;  far  trespass  to  personal  property,  Id, 
65;  and  for  trespass  to  real  property.  Id.  113,  and  Bootees  Suit  at  law, 
193,  195.      The  declaration  then  proceeds  as  follows  : — ] 


ConcluBioB 
of  writ 
part 


Count 
part 


And  other  wrongs  to  the  said  plaintiff  there  did,  to  the  great  damage  of  the 
said  plaintiff,  and  against  the  peace  of  our  lord  the  now  king,  &c. — And  there- 
upon the  said  plaintiff,  bj  £.  F.  his  attorney,  complains,  ^  that  the  said  de« 
fondant,  on,  ^c,  with  force  and  arms,  &c.  made  an  assault  upon  the  said  plain- 
tiff, to  wit,  at,  &c.  {venue^  and  then  and  there  gave  and  struck,  &;c. 

[Hefe  state  the  trespasses  precisely  as  in  the  preceding  part  of  the  de- 
clcuation,  with  the  addition  of  time,  number,  quantity,  and  value,  as  in 
the  count  part  of  the  precedents  above  referred  to,  and  conclude  as  fol- 
lows :] — 


CoDClO- 

sion. 


*And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  to  the  great 
damage  of  the  said  plaintiff,  and  against  ♦the  peace  of  our  said  lord  the 
r    849  J  j^jjjg — Wherefore  the  said  plaintiff  saith,  that  he  is  injured,  and  hath  sus- 
tained  damage  to  the  amount  of  £ — ,  and  therefore  he  brings   his  suit, 
&c. 

(  Omit  Pledges,) 


In  the  Common  Pleas, 


On 


the 


day  of 


vn 


—  Term,  1   WUL  4. 

-,  (to  wit,)  G.  D.  the  defendant  in  this  suit,  was  attached  to  answer  A. 


(z)  As  to  the  alia  enormia^  see  ante,  voL 
L  442--Cro.  Jac.  G64. 

(a)  The  declaration  in  trespass  should  be 
contra  pacem.  Com.  Dig.  Pleader,  8  M.  8,  but 
the  omission  is  aided  unless  the  defendant  de- 
mnr  specially,  ante,  toI.  i.  422. 

(6)  Any  sum  sufficient  to  cover  the  amount 


of  the  damages,  which  it  may  be  probable  the 
jury  will  give, 

(c)  Observe  the  notes  to  the  precediDg 
ibrm.  This  was  formerly  the  usual  mode  of 
declarini;  in  trespass  in  the  Common  Pleai 
(see  2  LiL  Ent.  486.-2  Rich,  a  P.  418, 420, 
421,  430,  432.)  but  now,  to  avoid  theprolixiiy 


TO  PEBSONS.  849 

B.  the  plaintiff  in  this  suit,  of  a  plea  of  trespass,  and  thereupon  the  said  A.  co^mescb- 
B.  bj  E.  F.  his  attorney,  complains  against  the  said  G.  D.  for  that  the     conclu- 
said  defendant,  on,  &o,  vith  force  and  arms,  &c.  made  an  assault,  &c.  to  wit,      sions. 
at,  &c.  {venue). — \^Here  state  the  trespasses  as  in  the  Kivcfs  Bench^  The  like  ia 
and  as  in  the  count-part  of  the  Uxst  form^  and  according  to  the  facts,  and  *^®  2,?' 
which  may  be  stated  as  in  the  following  forms,  and  conclude  as  in  the  last  in  a  more 
form  from  the  asterisk.^  concise  and 

better 
.  fi)rm(d). 

*L   TO  PERSONS.  [*850] 

[Commencement  and  conclusion  as  in  the  King^s  Bench^  or  Common  ^^^^^  ^ 
Pleas,  as  ante,  846  to  849,] — For  that  (e)  the  said  defendant,  on,  &c.  (/)  ^^  [j^^^ " 
with  force  and  arms,  {g),  .&c.  assaulted  (A),  the  siiid  plaintiff,  to  wit,  at,  &c.  face,  pull- 
(venue)  (i)  and  then  and  there  [spit  in  the  fiuseof  the  said  plaintiff  (A:),  and]  i»«  ^o^ 
with  great  force  and  violence  seized  and  laid  hold  of  the  said  plaintiff  [by  his  beating  * 
nose,  and  greatl  j  squeezed  and  pulled  the  same,  and  then  and  there  pluck-  with  sticks 
ed,  pulled,  and  tore  divers  large  quantities  of  hair  from  and  off  the  head  ^'^^  fists, 
of  the  said  plaintiff,]  and  then  and  there  [with  a  certain  stick,  and  with  his  dow'nf 
fiat,]  gave  and  struck  the  said  plaintiff  a  great  many  violent  blows  and  strokes  throwing 
oi\and  about  divers  parts  of  his  body;  and  also,  then  and  there,  with  great  ^Vl' 
ibree  and  violence,  shook  and  pulled  about  the  said  plaintiff,  and  cast  and  and"ear. 
threw  the  said  plaintiff  down  to  and  upon  the  ground,  and  then  and  there  vio-  iug  clothes 
lently  kicked  the  said  plaintiff,  and  *gave  and  struck  him  a  great  many  other  i^^Qi-H  -^ 
blows  and  strokes,  [and  also  then  and  there  (m),  with  great  force  and  violence,  L    ^^^  J 

and  expense  oooasioned  by  the  reoital  of  the  (k)  BUite  only  such  acts  of  trespass  as  can 

sapposed  writ,  the  next  form  is  usually  adopt-  be  proved ;  an   over  statement,   unsupported 

ed,  see  the  notes  thereto;  but  see  2  Marsh,  by  evidence,  affords  ground  for  ridicule  on  the 

101,  where  semble,  that  this  was  objected  to,  part  of  the  defendant's  counsel, 

but  the  report  is  not  distinct  upon  the  point  (/)  In  using  this  and  the  other  precedents, 

(d)  It  appears  from  1  Saund.   81o,  n.  8,  in  trespass  only  such  parts  of  them  as  are  really 

that  at  the    present    time  a  declaration  in  applicable  to  the  particular  Ciise  should  be  in- 

trespass  in  the  Common  Pleas,  or  by  original  serted  in   the  declaration,  see  the  forms,  9 

in  the  King's  Bench,  would  probably  be  deem-  Wentw.  Index,  iii.  to  ix;  and  observe  the  notes 

ed  sufficient,  though  it  merely  state  as  above,  to  the  forms,  ante,  846  to  819.     The  principal 

that  the  defendant  was  attached  to  answer  the  formal  alleg  vtions  ncjcHsiry  to  be  attended  to 

pkintiff  in  a  plea  of  trespass,  without  setting  in  framing  a  declaration   for  an   ass:iult,  or 

htih  the  supposed  writ;  and  certainly  as  this  other  trespass,  are,  1st.    The  statement  of  the 

concise  mo<^le  avoids  much  prolixity  and  ex-  time  when  the  trcspiiss  was  committed.    2dly. 

peose,  it  is  preferable  to  the  form,  ante,  818,  The  insertion  of  the  words  ri  c/ ar;/} i*.     8dly, 

ind  is  now  more  usually  adopted.  The  venue  or  place.     4tlily.     That  tlje  matter 

(c)   The  word  **  wheras''*  would  be  improp-  injured  was  the  ;?ro;>cr/y  of  the  plaintiflF,  and 

er,  see  ante,  846,  note  w,  its  value.     5th ly.     The  insertion  of  the  words 

(/)   On   "divers  days  and  times"  would  **  alia  enormia.'**   Gthly.   The  words  **  contra 

not  be  improper  in    this  case,    where    the  joacc/n  ;"  and  7thly.     The  conclus'on  ai  rfflffi- 

word  "assaulted**  is  used,  ante,  8K),  note  x,  num,  &c.     In  other  respects  the  declaratioii 

See  6  East,  3i)5.     If  there  were  several  tres-  in  trespass  should  be  a  full  statement  of  the 

passes,   plaintiff  should    state    them ;   for  if  injuries,  in  the  onler  in  which  they  were  com- 

pLaintilT  in  his  declaration  avers  a  single  act  mitted,  and   of  all  the  consequent  damages; 

of  trespass  which  defendant   justffies,   there  and  no  allegation  should  be  inserted  unless  . 

can  be  no  new   assignment,   7   Taunt.   156.  there  be  a  probability  of  its  being  proved  in 

As  to   the  utility  of  a  second  count,  see  1  evidence. 

Campb.    473.     The  unnecessary  introduction  (m)  If  there  were  a  substantive  and  inde- 

of  several  counts  is  censured,  1  Bla.  Ilep.  270.  pendent  injury  to  personal  property,  it  is  ad- 

(jr)  Ante,  847,  note  y.  visable  to  st^ite  such  injury  in  a  distinct  count, 

(A)  Tliis  may  in  some  cases  be  preferable  to  in  order  to  entitle  the  plaintiflF  to  full  coats, 

"made   an  assault;"   see  observations   in  6  for  whei^  an  injury  to   psi'sonal  property  is 

£ast,  396. — Ante,  n.  x.  either  laid  in  the  declaration,  or  proved  mere- 

(t)  The  venue  is  in  gencr:i]  transitory,  ante,  ly  in  aggravation   of  damages,  as  a  mode  or 

&46,  note  u.  qnilificatlon  of  the  assault    and  battery  oi 
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ASSAULT 

AXD   BAT- 

TEKT. 


th-it  plain- 
t.tf  became 
bi-ulsed 
and  ill,  un- 
able to 
transact 
his  busi- 
ness, and 
was  pat  to 
expense 
about  his 
cure  (o). 


[  *852  ] 


rent,  tore,  and  damaged  the  clothes  and  wearing  apparel,  to  wit,  one  coat,  one 
waistcoat,  one  pair  of  breeches,  one  cravat,  one  shirt,  one  pair  of  stockings, 
and  one  hat,  of  the  said  plaintiff  (n),  of  great  value,  to  wit,  of  the  value  of 
[X20,]  which  the  said  plaintiff  then  and  there  wore,  and  was  clothed  with.] 
By  means  of  which  said  several  premises,  the  said  plaintiff  was  then  and  there 
greatly  hurt,  bi  uiscd,  and  wounded,  and  became  and  was  sick,  sore,  lame,  and 
disordered,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit, 

for  the  space  of weeks  then  next  following,  [or,  ** hitherto,"]  during 

all  which  time  the  said  plaintiff  thereby  suffered  and  underwent  great  pain, 
and  was  hindered  and  prevented  from  performing  and  transacting  his  neces- 
sary affairs  and  business,  by  him  during  that  time  to  be  performed  and  trans- 
acted, and  also  thereby  the  said  plaintiff  was  forced  and  obliged  to,  and  did 
necessarily  pay,  lay  out,  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of 
£ —  of  lawful  money  of  Great  Britain,  in  and  about  endeavoring  to  be  cured 
of  the  bruises,  wounds,  sickness,  soreness,  lameness,  and  disorder  aforesaid, 
occasioned  as  *aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid. — [It  is  usual  to  add 
a  cotmtfor  a  common  assault,  a^  follows  ;J 


Second  And  also,  for  that  the  said  defendant,  on  the  day  and  year  aforesaid,  with 

count,  for   force  and  arms,.  &c.  again  assaulted  [or'**  made  another  assault  on,"]  the  said 
a  common  plaintiff,  to  wit,  at,  &c.  and  then  and  there  again  beat,  bruised,  wou7ided^  and 
ill  treated  him,  insomuch  that  his  life  was  thereby  then  and  there  greatly 
despaired  of  (y)  and  other  wrongs,  &c. — [  The  conclvsimi  in  the  Kmg's 
bench,  or  Common  Pleas,  is  tB  be  as  ante,  846  to  849.] 


anaui 


For  firing  a 
loaded  pis- 
tol at 
puiintiff, 
ami 

wuunding 
him  there- 
by, Jkc.(r). 


For  that  the  said  defendant,  on,  &c.  [day  of  assault  or  about  i/]  at,  &c. 
(venue)  with  force  and  arms,  &c.  made  an  assault  upon  plaintiff,  and  beat, 
bruised,  wounded,  and  ill-treated  him,  and  shot  and  discharged  a  pistol,  then 
and  there  loaded  with  gunpowder  and  leaden  bullets,  which  said  pistol,  so 
loaded,  he  the  said  defendant  then  and  there  held  at  and  against  the  said  plain- 
tiff, and  thereby  then  and  there  with  shot,  struck,  and  wounded  the  said  plain- 
tiff, in  so  grievous  a  manner  that  his  life  was,  by  means  thereof  greatly  des- 
paired of,  and  by  reason  of  such  wounding  the  said  plaintiff  then  and  there 
became  lame,  sick  and  disordered,  and  continued  so  lame,  sick,  and  disorder- 
ed, for  a  longtime,  to  wit,  from  thence  hitherto,  and  was,  during  all  that  time 
thereby  rendered  incapable  of  following  and  transacting  his  necessary  a&irs 
and  business,  by  him  during  that  time  to  be  done,  &c. — [CoJiclude  as  usual, 
as  in  form,,  ante,  851,  and  add  a  count  for  a  common  assault,  as  st^raJ] 


local  trespass,  7  East,  825,  it  is  within  the 
Stat.  22  &  28  Car.  2.  c.  9.  So  where  VLlacera- 
viit  or  tearing  of  the  plaintiff's  clothes,  is 
laid  in  the  declaration,  ojr  found  by  the  juiy 
to  be  merely  consequential  to,  or  conmiitted  at 
the  same  time  as  an  assault  and  battery  the 
plaintiff  recovering  less  than  40s.  damages,  is 
not  entitled  to  full  costs  without  a  certificate, 
Tidd»s  Prac.  9th  ed.  964.— 1  Hen.  Bla.  291.— 
6  T.  R.  482;  and  see  1  Taunt.  857.  See  the 
count  de  bonis  asportatis,  post,  859. 

(n)  A  property  or  possessii  n  in  the  plain- 
tiff must  be  stated ^  Com.  Dig.  Pleader,  8  M.  9. 

(o)  As  to  the  statement  of  the  special 
damage,  ante,  vol.  i  449.  As  to  the  words 
•*  wounding  and  mayhem,*'  see  1  Ld.  Raym. 
176.     8  Salk.  115,  8.  C— 1  WUs.  5. 

{p)    If  tliere   hare  been  several  assaults 


at  diflferent  times,  for  which  the  plaintiff  in- 
tends to  proceed,  distinct  counts  should  be 
aided  for  each  assault,  1  Saund.  299,  n.  7.  1 
Carnpb.  478.  But  otherwise  it  is  not  neccssa- 
ly,  though  usual,  to  inticrt  a  count  ibr  a  com- 
mon assault,  for  if  the  plaintiff  prove  any  part 
of  a  special  count,  he  will  be  entitled  to  a 
verdict  pro  tanto^  though  he  fail  in  proving 
the  residue.  Rep.  temp.  Uardw.  121. — ^2  Saand. 
74  b. 

{q)  This  IS  the  uFual  ibrm  of  the  count  ftr 
a  common  assault,  tb6ugh  there  hare  been  no 
battery;  see  1  Saund.  14,  n.  8;  but  the 
words  in  italics  should  be  omitted,  where  the 
party  was  but  slightly  injured. 

(r)  the  right  of  action  would  be  merged 
in  the  felony  if  defendant  maliciously  shot  it 
plaintiflL 
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ASSAULT 
AND   BAT- 


[Commencement  and  conclusion  i?i  the  Kin^fs  Bench,  or  Comrmm  Pleas, 
as  anle^  846,  to  849.] — For  that  the  said  defendant,  on,  &c.  with  force  and 
arms,  4c.  assaulted  the  said  plaintifiF  in  and  on  board  of  a  certain  ship  or  ves-  "tIjiT! 

ael  called  the then  on  the  high  seas,  to  wit,  at  [London,]  and  then  and     

there,  with  great  force  and  violence,  *struck  and  knocked  the  said  plaintiff  ^^\*^^ 
down  to  and  upon  the  deck  of  the  said   ship  or  vessel,  and  then  and  there,  on  boani  a 
with  his  fist,  and  also  with  a  certain  rope,  gave  and  struck  the  said  plaintiff  a  ship  (»). 
great  many  violent  blows  and  strokes ;  and  also  then  and  there,  without  the  li- 
cense or  consent,  and  against  the  will  of  the  said  plaintiff^  put  and  placed  the  [  *853  ] 
BaiJ  plaintiff  into  irons,  and  then  and  there,  without  any  reasonable  or  prob- 
able cause  whatsoever,  kept  and  continued  the  said  plaintiff  so  in  irons  and 
imprisonment  as  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
hours  then  next  following.     By  means,  <fec. — [State  the  damage  ac- 
cording to  the  fact,  which  may  be  as  in  the  form,  ante,  851.     Add  a  count 
for  a  common  assaidt,  as  ante,  851.] 

For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  4c.  assaulted  the  ^^r  forci- 
said  plaintiff,  to  wit,  at,  &c.  {venue)  the  said  plaintiff  then  and  there  being  a  wp^ajn." 
parishioner  and  inhabitant,  paying  scot  and  bearing  lot  in  the  said  parish,  and  titt.  who 
tben  and  there  being  about  to  enter  into  the  vestry  room  of  and  within  the  ^'^  *  P^ 
said  parish,  to  consult,  treat,  deliberate,  and  give  his  vote  in  a  vestry  of  the  and^nhab- 
inhabitants  and  parishioners,  of  the  said  parish  assembled  in  tlie  said  room  to  itant,  from 
treat  and  deliberate  upon  and  transact  certain  affairs  and  business  of  and  con-  t^^e  vestry- 
coming  the  public  good  and  advantage  of  the  said  parish,  and  then  and  there  ^^^^\^^  * 
pushed  and  shoved  the  said  plaintiff  from  the  said  vestry-room,  and  hindered  about  par- 
and  prevented  the  said  plaintiff  from  attending  and  being  present  at  the  said  J^^  aflfeirs, 
Testry  assembled  in  the  said  vestry-room  as  aforesaid,  whereby  the  said  plain-  h^^pr^ 
tiff  was  totally  hindered,  prevented,  and  excluded  from  attending  and  being  vented 
present  at  the  said  vestry  and  also  from  consulting  and  giving  his  vote  there,  ^^"?  ^on- 
83  such  parishioner  and  inhabitant  of  the  parish  aforesaid,  of  and  concerning  l^Jin^his 
divers  weighty  matters  and  afiairs  which  concerned  the  public  good  and  advan-  vote  ther^ 
tage  of  the  said  parish,  to  wit,  at,  &c.  aforesaid. — [/Second  count,  for  a  com-  on. 
»w;i  assault,'] 

For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  assaulted  the  For  pre 
said  plaintiff,  to  wit,  at,  &c.  {venue)  nnd  then  and  there  hindered  and  pre-  venting 
Tented  the  said  plaintiff  *from  entering  into  a  certain  building,  wherein  a  P^^^"^**^ 
certain  congregation  of  persons,  dissenting  from  the  church  of  England,  com-  ing  a 
monly  called  Quakers,  was  then  and  there  assembled  for  exercising  religion,  Quaker's 
and  which  it  was  then  lawful  fur  the  said  plaintiff  to  enter,  and  then  and  |"^®*^°8 
there  beat  and  ill-treated  the  said  plaintiff,  and  imprisoned  him,  and  kept  and  ii]g  the 
detained  him  there  imprisoned  for  a  great  length  of  time,  to  wit,  &c.  at,  <fec.  exercise  of 
{venue). — [^Second  count  for  a  cammon  assault.]  reiigioufl 

it). 
[  '854  ] 

*  BATTERY 

[Observe  the  commencements  and  conclusions  in  the  King^s  Bench,  or  j?^^^^^ 
Common  Pleas,  as  ante,  846  to  849.] (to  wit.)   A.  B.  and  C.  D.  his  banded 

(«)  Obaerre  the  notes  to  the  ibrms,  ante,  (i>  As  to  the  offense  of  disturbing  meei- 
M  to  849,  and  850,  note  e.  The  deelara-  ing-hou8eB»  eoe  1  Burn,  J.  Dissenters,  2Gth 
tbn  should  be  fVamed  according  to  the  ihcts.        edit  066. 
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864  DECLARATIONS  IN   TRESPASS. 

BATTERT   -^^jfe^  comploins  of  E.  F.  and  G.  H.  his  wife,  being  in  the  custody  of  the  mar- 
oF^wTO    gjj^i  ^£.  ^jj^  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself,  of 
wife  a  plea  of  trespass. — For  that  the  said  G.  H.  on,  &c.  with  force  and  arms,  Ac. 

ftgainst  assaulted  the  said  C.  D.  then  and  still  being  the  wife  of  the  said  A.  B.  to 
tuid  wife  ^^*J  ^^J  ^^-  (^^'i'^^)  *^d  tl^®^  and  there  beat,  bruised,  wounded,  and  ill-treated 
fer  abati  her,  80  that  her  life  was  then  and  there  greatly  despaired  of,  and  other  wrongs 
teiy  of  one  to  the  said  C.  D.  (w)  then  and  there  did,  against  the  peace  of  our  said  lord 
oUierCu)/  ^^^  ^^^S^  ^^^  ^  th®  damage  of  the  said  A.  B.  and  C.  D.  (:r)  his  wife,  of 
£ — .     And  therefore  they  bring  their  suit,  &c. 

Pledges. 

By  hufl-  [Commencement  in  the  King^s  Bench,  or  Common  Pleas,  as  ante,  846 

foTthel^  to  849.] — For  that  the  said  defendant,  *on,  &c.  with  force  and  arms,  4c. 
tery  of  assaulted  E.  F.  then  and  still  being  the  wife  of  the  said  plaintiff,  to  wit,  at, 
^'^^i'*'*     &c.  {ve?i7(e)  and  then  and  there  violently  beat,  kicked,  bruised,  and  ill-treated 

(y). '  ^  (^^  ^^^  ^^^  ^*  ^'  ^  *^®°  ^^^  there  being  the  wife  of  the  said  plaintiff  as 
[  "^855  ]  ^'foresaid,  insomuch  that  the  said  E.  F.  by  means  of  the  premises,  then  and 
there  became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  and 
continued  for  a  long  space  of  time,  to  wit,  hitherto,  whereby  the  said  plaintiff 
during  all  that  time  lost  and  was  deprived  of  all  the  comfort,  benefit,  and 
assistance  of  the  said  E.  F.  his  said  wife,  in  his  domestic  affiiirs,  which  he 
might  and  otherwise  would  have  had ;  but  thereby  also  the  said  plaintiff  was 
then  and  there  forced  and  obligerd  to  pay,  lay  out,  and  expend,  and  balh  ne- 
cessarily paid,  laid  out,  and  expended,  divers  large  sums  of  money,  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and 
about  the  endeavoring  to  heal  and  cure  the  said  E.-  F.  his  said  wife,  of  the 
sickness,  soreness,  lameness,  and  disorder  aforesaid,  occasioned  as  aforesaid, 
to  wit,  at,  &c.  {venae)  aforesaid,  and  other  wrongs  to  the  said  plaintiff  then 
and  there  did,  against  the  peace  of  our  said  lord  the  king,  and  to  the  damage 
of  the  said  plaintiff  of  £ —  and  therefore  he  brings  his  suit,  &c. 

Pledges.  A'c. 

r  *g56  1  \  Comtnencement  171  the  King^s  Benchyor  Common  Pleas,  as  ante,  846 
FOR  cRiMi  to  849.] — For  that  the  said  defendant,  *on,  &c.  and  on  other  days  and  times 

NAL  CON- 
VERSATION.      (^^  Observe  the  notes  to  the  forms,  arte,  (y)  Observe  the  notes  to  the  forms,  ante, 

ior  crimi-    345  ^^  349     rj^g  different  trespasses  arc  to  be  S46  to  849.     In  this  declaration  no  st.ntemfnt 

nal  con-        described  according  to  the  facts,  and  may  be  of  the  personal  sufferings  of  the  wife  should  be 

versation,^    gtated  as   in   the  form,   ant«,   860,  note  (c).  included,   but    the    plaintiff    should  proceed 

VI  H  armts  q^^  must  be  taken  to  declare  only  for  the  merely  for  the  consequential  damage,  and  he 

^*')*  personal  injury  and  suffering  of  the  tri/«,  and  may  include  counts  for  a  battery,  or  any  other 

not  to  include  any  statement  of  the  injury,  trespass  to  himself,  or  to  his  peiiional  or  nal 

which,  in  point  of  law, -only  affected  the  kvs-  property,  ante,  vol.  i.  84. 
band  and  not  the  wifCt  such  as  a  statement  of         (z)  The  trespasses  are  to  be  described  ac- 

the  battery  of  the  husband,  loss  of  her  service,  cording  to   the  fact,  and   maybe  stated  m 

expense  in    her  cure,  &c.    See  1  Salk.  119  ;  ante,  860  note  {g). 

Com.  Dig.  Plead.  2.  A.;  and  Jackson  and  Wife  (a)  See  the  points  relating   to  this  action, 

V.  Matravcr,  Michaelmas  Term,  16  Geo.  3,  in  Sclw.  N.  P.  4th  edit.  8  to  26.— Bid   K.  P. 

vol.  XX i.MSS.  879;  andante,  vol.  i.  83  to 86;  26,   7th     edit.— Bac.   Ab.   Marriage.— :5  BL 

however,  the  statement  of  matters  in  aggra-  Com.    139.     The  defendant  may  change  the 

vat  ion  will  in  some  cases  be  aided  after  verdict,  venue,  sec  10  East,  82.     I  have  not  met  with 

1  Salk.  119.  any  printed  form  in  which  the  declaration  for 

(lo)  This  allegation  appears  proper,  though  •  crim.  con  was  framed  in  case ;  the  injury  has 

alia  enormia  eis  intvHt  is  good.     Cro.  Jac.  always  been    described  as   committed   with 

^  664;  Com.  Dig.  Pleader,  2  A.  1.  force ,  the  law  supposing  force  and  constraint, 

(r>  ^d  damnum  ipsorum  is  proper.     Com.  the  wife  having  no  power   to  consent,  3  Bis. 

Dig.  Pleader,  2  A.  1 ;  and  ante,  vol.  i.  451.  Com.  139.— 7  Mod.  79.— Bac.  Ab.  Marriage, 
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Iietween  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C  P.  "before  '^r  obimi 
the  commencement  of  this  suit/']  with  force  and  arms,  &c.  assaulted  and  ill-  y^^xioM 
treated  £.  F.  then  and  still  being  the  wife  of  the  said  plaintiflf,  to  wit,  at,  &c. 
(vemie)  and  then  and  there  debauched  and  carnally  knew  her,  whereby  the 
8aid  plaintiff,  for  a  long  space  of  time,  to  wit,  from  the  day  and  year  first 
above  mentioned,  hitherto,  hath  wholly  lost  and  been  deprived  of  the  comfort,^ 
fellowship,  aid,  and  assistance  of  his  said  wife,  in  his  domestic  ai&ii's,  which 
the  said  plaintiff  during  all  that  time  ought  to  have  had,  and  otherwise  might 
and  would  have  had,  to  wit,  at,  &c.  {veniie)  aforesaid. — And  other  wrongs 
to  the  said  plaintiff  then  and  there  did,  against  the  peace  of  our  said  lord  the 
king,  and  to  the  damage  of  the  said  plaintiff  of  £ —  and  therefore  he  brings 
his  suit,  &c. 

[Commencement  in  ike  King^s  Bench,  or  Common  Pleas,  as  cnite,  846       j^q 
to  849.] — For  that  the  said  defendant  heretofore,  to  wit,  on,  <fec.  at,  &c.  (re-  dacgutkr. 
nue)  with  force  and  arms,  assaulted,  debauched,  and  carnally  knew  one  E.  B.  ^^^  ^^ 
then  and  from  thence  hitherto  being  the  daughter  and  servant  of  the  said  aaU^htof 
plaintiff,  whereby  the  said  E.  B.  became  pregnant,  &c. — [Proceed  to  the  aii-l  acrv 
e/M?,  as  in  ttie  declaration  in  case,  ante,  644,  and  conclude  as  in  trespass,  ?"^ 
a«/«,846,  7.]  /-     '.- 


in 
trespass 
(6). 


[Commencemerit  in  the  King's  Bench,  or  Common  Pleas,  as  ante,  battery  or 
846^0  849.] — For  that  the  said  defendant,  *on,  &c.   with  force  and  arms,  ij*yamfts- 
&c.  assaulted  E.  F.  then  and  still  bjing  the  [daughter  and]  servant  of  the  ter,  for  the 
8aid  plaintiff,  to  wit,   at,  &c.  {venue)  and  then  and  there  beat,  bruised,  battery  of 
mounded,  and  ill-treated  the  said  E.  F.  insomuch,  that  by  means  thereof,  anup^r 
the  said  E.   F.  then  and  there  became  and  was  sick,  sore,  lame  and  disor-  quad,  4rc. 
dered,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  from  (<^)- 
thence  hitherto ;  during  all  which  time  the  said  plaintiff  lost  and  was  de-  [  *857  ] 
prived  of  the  service  of  his  said  [daughter  and]  servant,  and  of  all  the  ben- 
efit and  advantage  which  might  and  would  otherwise  have  arisen  and  accrued 
to  him  from  such  service,  to  wit,  at,  &c.  (venue)  aforesaid. — [Add  another 
comu  merely  stating  E,  F.  to  have  been  plaintiff^ s  servant  only.     Con- 
dusion  as  in  K,  B,,  or  in  C  P.,  as  ante,  846  to  849.] 

[Commencement  in  K.  B.,  or  C.  P.,  as  ante,  846  to  849. J — For  that  famb  hi- 
the  said  defendant,  on,  &c.  with  force  and  arms,  <fec.  assaulted  the  said  plain-    prmon- 

MSMT. 

K.  2;  and  in  2  New  Rep.  482,-2  M  &  8. 486, 
7,  the  action  was  considered  as  properly  in 
^rtspcui,  .  The  action,  however,  is  in  effect  in 
fate.  6  East,  887,  251,  because,  1st,  The 
^^^Qg  complained  of  is  not  immediate,  but 
<^ii9eqaential,  the  gist  of  the  action,  not  being 
^^  supposed  assault  on  the  wife,  but  the  con- 
sequent corruption  of  the  body  and  mind  of 
tne  wife,  6  East,  889.  2dly.  That  the  plain- 
tiff may  declare  with  a  quod  cum  which  is  im- 
proper in  trespass,  2  Balk.  636.— 1  Stra.  621. 
^ly.  That  the  injury  may  be  stated  to  have 
J^n  committed  **  on  divers  days  and  times. 
•<i'*  which  is  improper  in  trespass  for  an  as- 
■Wilt,  6  East,  891,  896.  4thly,  That  the 
plea  of  the  Statute  of  Limitations  is  not  guilty 
withm  six  years.  2  Burr.  758.  6  East,  887, 
^^  not  as  in  trespass  for  an  assault  within 
">Qr  years,  2  SoUl  420.    And  lastly,  that  the 


plaintiff  is  entitled  to  iVill  costs,  though  he 
should  not  recover  40*.  damages,  8  Wils.  319; 

1  Salk.  206.— 2  Lord  Raym.  831.  When  it 
may  be  doubtM  whether  the  criminal  conver- 
sation can  be  proved,  and  the  defendant  has 
been  guilty  of  enticing  away,  or  harboring, 
the  wSe,  it  may  be  advisable  to  add  counts  for 
such  injuries,  and  which  may  be  framed  as  in 
the  form  m  WiUes,  578,  9,  80;  and  it  may  be 
advisable  in  that  case  to  frame  the  count  as 
ante,  642. 

(6)  See  the  ferms  and  notes,  ante,  648,  and 

2  New  Rep.  476.  2  'M.  &  S.  486.  The  first 
count  may  be  in  irapass  ibr  entering  the 
dwelling-house,  and  there  debauching  the 
daughter,  with  a  second  oount,  as  above. 

(c)  Observe  the  notes  to  the  forms,  ante 
846  to  849,  and  to  the  form  ante,  648,  for 
debauching  a  daughter;  a  person  cannot  de- 
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FAISK  ni 
F&I801I- 
MENT. 

For  an  as- 
sault and 
compelling 
plaintiff  to 
to  go  to  a 
police  of- 
fice, and 
forfaUe 
imprison- 
ment {d). 


Common 
count  for 
false  im- 
prisonment 
generally 


858] 


tiff,  to  wit,  at,  &c.  {venue)  and  then  and  there  seized  and  laid  hold  of  the 
said  plaintiff,  and  with  great  foroe  and  violence  palled  and  dragged  about  the 
said  plaintiff,  and  then  and  there  gave  and  struck  the  said  plaintiff  a  great 
many  violent  blows  and  strokes  (e),  and  also  then  and  there  forced  and  corn* 
polled  the  said  plaintiff  to  go  from  and  oat  of  a  certain  dwelling-house,  sita* 

ate  and  being  in  the  county  of into  the  public  street  there,  and  then 

and  there  forced  and  compelled  him  to  go  in  and  along  divers  public  streets, 

to  a  certain  police-oflSce,  situate  and  being  in  the  county  of and  then 

and  there  imprisoned  the  said  plaintiff,  and  kept  and  detained  him  in  prison 
there,  without  any  reasonable  or  probable  cause  whatsoever,  for  a  long  space 

of  time,  to  wit,  for  the  space  of then  next  following,  contrary  to  the 

laws  and  customs  of  this  realm,  and  against  the  will  of  the  said  plaintiff 
whereby  the  said  plaintiff  was  then  and  there  not  only  greatly  hurt,  bruised, 
and  wounded,  but  was  also,  thereby,  then  and  there  greatly  exposed  and  in- 
jured in  his  credit  and  circumstances,  to  wit,  at,  &c.  {venue)  aforesaid.  [Jt 
is  usual  to  add  the  following  common  count  for  a  false  imprisonment^ 
and  a  count  for  a  common  assauU,  as  aiUe^  852.  Conclude  as  anle, 
846  to  849.] . 

And  also,  for  that  the  said  defendant,  on,  &c.  with  force  and  arms,  Ac. 
again  assaulted  the  said  plaintiff  to  wit,  at,  &c,  {venue)  and-  then  and  there 
beat,  bruised,  and  ill-treated  *him,  and  then  and  there  imprisoned  him  and 
kept  and  detained  him  in  prison  there,  without  ai;iy  reasonable  or  probable 

cause  whatsoever,  for  a  long  time,  to  wit,  for  tlie  space  of hours  then 

next  following,  contrary  to  the  laws  and  customs  of  this  realm  and  against 
the  will  of  the  said  plaintiff. — [Add  a  count  for  a  common  assatdl  as  ante, 
852,  afui  conclude  as  ante,  846  to  849.] 


TO  CATTLB, 
GOODS,  &C. 

For  chas- 
ing sheep, 
&c.  with 
special 
damage 


n.  TO  PERSONAL  PROPERTY. 

[Commencement  and  conclusion  in  K.  B.,  or  C,  P.,  as  ante,  846  to 
849.] — For  that  the  said  defendant,  (m,  <fec.  and  on  divers  other  days  and 
times  between  that  day  and  the  day  of  exhibiting  this  bill  [or  if  in  the 
Common  Pleas,  '^  before  the  commencement  of  this  suit,''  ]  with  force  and 
arms,  &c.  drove,  chased,  and  hurried  the  sheep,  ewes,  and  lambs,  &c.  to 

wit, sheep  —  ewes,  and lambs,  of  the  said  plaintiff,  of  great 

value,  to  wit,  of  the  value  of — L,  then  depasturing  and  being  in  and  upon  a 

certain  waste  or  common  called in  the  parish  of in  the  coun^ 

of (A),  and  then  and  there  chased  and  drove  the  said  sheep,  ewes,  and 

lambs  from  and  off  the  said  common,  to  divers  places  to  the  said  plaintiff 
unknown,  whereby  the  said  plaintiff  was  not  only  put  to  great  trouble  and 


olare  for  the  battery  of  his  child,  merdy  in 
the  character  of  a  parent,  ante,  vol  i.  70. 
If  the  pfaintiff  were  put  to  any  expense  in 
medical  attendance,  &o.  state  such  dama,ge,  as 
in  the  form,  -supra;  and  see  Sir  T.  BAym.  259. 

{d)  Observe  the  notes  to  the  fbrnoL,  ante, 
850. 

(«)  Describe  the  trespass  aocording  to  the 
ikctB,  which  may  be  aa  ante,  850. 

(y^  See  the  notes  to  the  last  ibrm,  and  to 


the  Ibrm  in  1  Sannd.  76. 

iff)  See  forms,  9  Wentw.  Index,  ix.  Ob- 
serve the  notes  to  the  forms,  ante,  816  to 
849. 

(h)  This  count  is  local,  and  will  compel 
the  defbndani  to  confine  his  justificatioa,  if 
any,  to  chasing  fh>m  off  the  particular  com- 
mon. The  next  count,  (which  is  transitory,  1 
Saund.  220,)  should  be  added,  and  in  general 
is  sufficient  without  the  mon  special  ooont 


TO   PER30XAL   PROPERTY.  *859 

CTpense,  amonnting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sura  "^  ^*^^' 
of—/,  in  and  about  endeavoring  *to  find  his  said  sheep,  ewes,  and  lambs,  ' 

but  also  divers  thereof,  to  wit, sheep, ewes,  and  lambs,  of 

great  value,  to  wit,  of  the  value  of  — i.  then  and  there  died ;  and  others 

Aereof,  to  wit, sheep,  ewes,  and lambs,  of  great  value,  to 

wit,  of  the  value  £ —  then  and  there  became  and  were  wholly  lost  to  the 
said  plaintiff,  and  the  residue  of  the  said  sheep,  ewes  and  lambs,  then  and 
there  became  and  were  greatly  damaged,  and  lessened  in  value,  to  wit,  at, 
&c.  {vettue)  aforesaid. 

And  also  for  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &;c.  Second 

chased  and  drove  about  other  the  cattle,  to  wit, other  sheep, other  count,  for 

ewes,  and other  lambs,  of  the  said  plaintiff,  of  great  value,  to*  wit,  of  gheep^op 

the  value  of  £ — to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid,  other  cat- 
Whereby  the  said  last-mentioned  sheep,  ewes  and  lambs,  being  of  the  value  ^^  ^^^^ 
aforesaid,  became  and  were  greatly  damaged,  lessened  in  V'alue,  and  spoiled,     ^  ^ 
to  irit,  at,  &c.  (^venne)  aforesaid. — [State  the  damage  to  the  cattle  accord- 
ing to  the  fact,  and  which  may  be  a^  in  the  last  form,  and  if  there  be  any 
toidence  to  support  it,  add  a  count  de  bonis  asportatis,  a^  below, \ 

[Commencement  and  conclusion  in  K.   B.,  or  C  P.  as  a7ite,84Q  to  For  seizing 
849.1 — For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  seized,  <^'^**^®  ^^ 
took,  and  distrained  a  certain  cow,  [or  ** certain  goods  and  chattels,  to  wit,  perty La 
A'C."]  of  the. said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  ,£ —  to  wit,  distress 
at,  4c.  («7cw?/e)  and  then  and  there  impounded  the  said  cow,  [or,  **  goods  and  (^)- 
chattels,"]  and  kept  and  detained  the  same  so  there  impounded,  for  a  long 

space  of  time,  to  wit  for  the  space  of days  then  next  following,  whereby 

the  said  plaintiff,  for  and  during  all  that  time,  lost  and  was  deprived  of  the 
use  and  benefit  of  the  said  cow,  [or,  "  goods  and  chattels,"]  and  thereby  the 
same  then  and  there  became  and  were  greatly  damaged,  lessened  in  value,  and 
spoiled,  to  wit,  at,  &c.  (venue)  aforesaid. — {^Add  a  count  de  bonis  asportiitis, 
ds  follows ;] 

And  also  for  that  the  said  defendant,  on  the  day  and  year  aforesaid,  with  ^™?*^^ 
force  and  arms,  Ac.  to  wit,  at;  &c.  {venue)  aforesaid,  seized,  took,  and  drove,  bonis^a- 
or,  "  led"  or  if  inanimate  property,  say,  "carried  away,"]  a  certain  cow,  portaiis 
or  "  certain  *goods  and  chattels,  to  wit,  &c."  or  if  fixtures  be  taken,  say,  i^l'^r^r.  -. 
"certain  goods,  chattels,  and  effects,"  emim^rating  them  as  in  trover,  ante,  I-  J 

835 ;  but  if  the  goods  or  cattle  have  been  staied  in  a  prior  cotint,  then  say, 
*'  divers  Cattle,  goods,  and  chattels  of  the  said  plaintiff,  of  the  like  number, 
quantity,  quality,  description,  and  value,  as  the  said  cattle,  goods,  and  chat- 
tels, in  the  said  first  count  of  the  said  declaration  mentioned,  there  then  found 
and  being,  and  converted,  <frc."]  of  the  said  plaintiff,  of  great  value,  to  wit, 
of  the  value  of  £ —  of  lawful  money  of  Great  Britain,  there  then  found  and 
being,  and  converted  and  disposed  of  the  same  to  his  own  use. — [Conclude 
<w  in  K,  jB.,  C.  p.,  or  Exchequer^  with  the  alia  enormia,  &c.  as  ante,  846 
to  849.  J 

(t)  See  forms,  9  VTentw.  Index,  ix^^Plead*  (/)  Obserre  the  notes,  nnte,  846  to  849. 

A.  488;  and  observe  the  notes  to  the  forms.  What  asportaiU  or  damage  is  safficient  to  en- 

^te,  846  to  849.^1  Saund.  220.  title  the  plaintiff  to  fUU  costs,  though  the  vcr. 

{k)  See  forms,  9  Went.  Index,  Tili,  ix.  PI.  diet  be  for  a  sum  under  40f.  see  1  Stark.  55. — 

A.  485.>.Morg.  637;  and  observe  the  notes,  Tidd*s  Prao.  9th  edit.  964. 
Mite,  846  to  849. 
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TO  CATTI^, 


[Commencement  and  conclusion  in  K.  B.,  or  C.  P.,  as  atiie,  846  to 
V^^^h  t!  ^^^'^  ^^^  *^**  ^^^  ^^^  defendant,  on,  &c.  with  force  and  arms,  &c.  to  wit, 
ing  a  dog,  ^*j  ^^-  (^^^ue)  sliot  ofT  and  discharged  a  certain  gun,  then  and  there  loaded 
&c.(7iO*  "with  gun-powder  and  shot,  at  and  against  a  certain  dog  of  the  said  phiintiff, 
of  great  value,  to  wit,  of  the  value  of  £ —  and  thereby  and  therewith  then 
and  there  so  greatly  shot,  hurt,  and  wounded  the  said  dog,  that  by  reason 
thereof  the  said  dog,  being  of  the  value  aforesaid,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  died,  to  wit,  at,  &c.  {venue)  aforesaid.  [If  the  mode 
in  which  the  defendant  injtired  the  dog^  ^c.  be  djovhtfvl^  add  a  more 
general  county  as  follows  ;] — And  also  for  that  the  said  defendant,  on  the  day 
and  year  aforesaid,  with  force  and  arms,  &c.  to  wit,  at,  &c.  {venue)  aforesaid, 
greatly  beat,  hurt,  and  wounded  a  certain  other  dog  of  the  said  plaintiff,  of 
great  value,  to  wit,  of  the  value  of  £ —  and  by  reason  thereof  the  same  dog 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  died,  to  wit,  at,  &c.  {venue) 
aforesaid,  and  other  wrongs,  <tc. — {Conclude  as  in  K,  B.,  or  C  P.,  05 anie^ 
846/0  849.] 


80COD1I 

count 


Trespass 
for  run- 
ning de- 
fendant's 
cart 
against 
plaintiff's 
iiorse,  and 
killing  it 


TO   CAIU 
RIAGES. 

For  run- 
ning a  car- 
against 
the  plain- 
tiff's 
whereby 
he  was 
thrown 
out,  and 
his  car- 
riage dam- 
ag^,  and 
he  was  put 
to  expense 
in  repair, 
ing  it,  and 
In  medi- 
cines, &c. 
&o.  (n). 

[  *861  ] 


For  that  the  said  defendant,  on,  &c.  {day  of  injury,  or  about  i/,]  with 
force  and  arms,  &c.  at,  &c.  {venue)  drove  a  certain  cart,  with  great  force  and 
violence,  upon  and  against  a  certain  horse  of  the  said  plaintiff,  of  great  valae, 
to  wit,  of  the  value  of  £ —  there  then  being,  and  thereby  then  and  there 
with  one  of  the  shafts,  and  with  other  parts  of  the  said  cart  of  the  said  de- 
fendant, so  greatly  pierced,  cut,  hurt,  lacerated  and  wounded  the  said  horse 
of  the  said  plaintiff,  that  by  reason  thereof  the  said  horse  being  of  the  value 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  died,  to  wit,  at, 
&c.  {vemie)  aforesaid.  And  other  wrongs,  ic. — {Conclude  as  usual,  as 
ante,  846  to  849.] 

{  Commejicement  a?id  conclusion  in  K.  B.  or  C,  P.  as  ante  846  to  849.] 
— For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  to  wit,  a^ 
&c.  {ve7iu€)  drove  a  certain  carriage,  to  wit,  a  curricle,  which  the  said  de- 
fendant was  then  and  there  driving  in  and  along  the  king's  highway,  with 
great  force  and  violence  upon  and  against  a  certain  other  carriage,  to  wit,  a 
certain  chaise  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  X— , 
and  in  which  said  chaise  the  said  plaintiff  was  then  riding  (o),  in  and  aloog 
the  said  king's  highway,  and  thereby,  then  and  there  greatly  broke  to  pieces, 
damaged  and  spoiled  the  said  chaise  of  the  said  plaintiff.  And  by  means  of 
the  premises,  he  the  said  plaintiff  was  then  and  there  cast  and  thrown  with 
great  force  and  violence  out  of  his  said  chaise,  to  and  upon  the  ground,  and 
by  means  of  the  premises,  he  the  said  plaintiff  was  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  {venue)  aforesaid,  forced  and  obliged  to,  and 
did  necessarily  lay  out  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of 
£ —  in  and  about  the  repairing  and  amending  the  damage  so  done  to  the  said 
chaise  as  aforesaid,  and  also  by  means  of  the  premises,  the  said  plaintiff  then 
and  there  became  and  was  greatly  bruised,  hurt  and  wounded,  and  sick,  sore, 
lame  and  disordered,  and  so  remained  and  continued  for  a  "^^long  space  of  time, 


(m)  See  forms,  9  Wentw.  Index,  ix. — 1 
Baund.  82,  and  observe  the  notes,  ante,  846 
to  840,  &o.  It  may  be  stated  that  the  defend- 
ant assaulted  the  cattle  or  other  animal,  but 
this  is  not  usual,  Barnes,  452. — 8  Leon,  28. — 
2  Rich,  C.  P.  485.  Plea  thereto,  see  11  East, 
668 


(n)  See  form,  8  East,  593.  Observe  the 
notes  to  the  forms,  ante,  846  to  849;  and  the 
form  and  notes,  ant«,  846  to  849.  The  injuiy 
and  tlie  damage  should  be  stated  precisely  m- 
cording  to  the  facts. 

(o)    An  immaterial   aTerment,  1   Moue 
407. 


TO  CAE- 
aiAQES. 
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to  wit,  for  the  space  of days  then  next  following,  and  during  all  that 

time  suffered  and  underwent  great  pain,  and  was  hindered  and  prevented  from 
performing  and  transacting  his  lawful  affairs  and  business,  by  him  "during,  that 
time  to  be  done,  performed,  and  transacted ;  and  was  also  thereby  forced  and 
obliged  to  pay,  lay  out,  and  expend,  divers  sums  of  money,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  and  about  the 
endeavoring  to  be  cured  of  the  sickness,  soreness,  lameness,  and  disorder 
aforesaid,  occasioned  aa  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid. 

[CommencemefU  and  conclusion  in  K,  B,  or  C.  P,  asante^  846  to  849.]  ^  f  ^^^^ 
—For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  to  wit,  at,  j^g  plain.' 
tc.  (venue)  stopped  and  seized  a  certain  horse  and  cart  of  the  said  plaintiff,  tin 'b  cart 
of  great  value,  to  wit,  of  the  value  of  £ — ,  and  kept  and  detained  the  same  ^^^  ^^*^ 

from  the  said  plaintiff,  for  a  long  space  of  time,  to  wit,  for^the  space  of verting  an 

then  next  following,  and  then  and  there  seized  and  took,  from  and  off  the  halter, 
head  of  the  said  horse,  a  certain  halter  of  the  said  plaintiff,  of  great  value,  to 
vit,  of  the  value  of  £ —  and  then  *and  there  carried  away  the  same,  and  [  *862  ] 
converted  and  disposed  thereof  to  his  own  use,  to  wit,  9.t,  &c.  {venue)  afore- 
said.— [Add  a  count  de  bonis  asportatis,  as  ante,  859,  and  observe  the  notes 
to  the  forms,  ante,  846  to  849.] 

[Commencejnent  and  conclusion  in  K.  B.  or  C.  P.  as  ante,  846  to  to  snira, 
849.] — For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  to  wit,  pop^^'j^n- 
at,  &c.  (venue)  seized  and  took  a  certain  barge  or  vessel  of  the  said  plaintiff,  anddetain- 
of  great  value,  to  wit,  of  the  value  of  £ — ,  and  in  which  said  barge  or  vessel,  ing  plain- 
the  said  plaintiff  then  and  there  intended,  and  was  about  to  carry  and  convey  ^^^^1^  r^^ 
certain  goods,  chattels  and  merchandize,  for  certain  freight  and  reward,  to  be 
therefore  paid  to  the  said  plaintiff,  and  then  and  there  carried  away  tlie  said 
barge  or  vessel,  and  kept  and  detained  the  same  from  the  said  plaintiff,  for  a 
long  space  of  time,  to  wit,  hitherto,  and  converted  and  disposed  thereof  to  his 
own  use,  and  thereby  the  said  plaintiff  was  hindered  and  prevented  from  car- 
rying and  conveying  the  said  goods,  chattels,  and  merchandize  as  aforesaid, 
Mid  thereby  lost  and  was '  deprived  of  all  the  profits,  benefit,  and  advantage 
vhich  might  and  would  otherwise  have  arisen  and  accrued  to  him  therefrom,  to 
^'^%  at,  &c.  (venue^  aforesaid. — [Add  a  cowit  de  bonis  asportatis,  as  ante, 

For  that  the  said  defendant,  on,  &c.  at,  &c.  (venue)  with  force  and  arms.  By  the 

Ac.  impressed,  seized,  took,  and  carried  away  one  E.  F.  then  and  there  being  master  and 

the  apprentice  and  servant  of  the  said  plaintiff,  and  also  a  mate  of  a  certain  ^f  ^^g^^p*' 

sloop  or  vessel,  called  — ' —  whereof  the  said  plaintiff  then  and  there  was  mas-  ibr  im- 

ter  and  part  owner,  and  unlawfully  kept  and  detained  the  said  E.  F.  so  being  pressing 

the  apprentice  and  servant  of  the  said  plaintiff,  and  mate  of  the  said  sloop  or  j\^r  "wlio^^ 

vessel  aa  aforesaid,  from  and  out  of  the  service  of  the  said  plaintiff,  without  was  also 

the  license  or  consent,  and  against  the  will  of  him  the  said  plaintiff  for  a  long  hi^  appren- 

Bpace  of  time,  to  wit,  for  the  space  of then  next  following,  whereby  the  {,'f  ^j^J"^^ 

said  plaintiff,  for  and  during  all  that  time,  lost  and  was  deprived  of  the  *ser-  g^i  wag 

vice  of  the  said  E.  F.  and  of  all  the  profits,  benefit  and  advantage,  which  hindered 

ought,  and  otherwise  would  have  arisen  and  accrued  to  him  from  such  service ;  ^"^^^-P^n 

'  [  *ot)o  J 

ip)  See  forms,  9  Weatw.  iv.  t.  .  Plead  A.      stated,  2  M.  &  S.  77;  and  observe  the  notes, 
487,  489,  608,  610.— 2  Rich.  C.  P.  420;  and      ante,  846  to  849. 
*c  a  form,  where   matter  of  aggravation   is 
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TO  SHIPS,  jukJ  also  thereby  the  said  sloop  or  vessel  was,  for  and  during  all  that  time, 
^'  hindered  and  prevented  from  proceeding  on  a  certain  voyage  she  was  then 
ceeding  on  prepared  for  and  about  to  make,  and  the  plaintiff  was  also  ther^'by  foiced  and 
a  vojrage,  obliged  to;  and  did  necessarily  lay  out  and  expend,  divers  sums  of  money,  in 
t:rf  (^)iiMd^'^^  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  X —  in  and 
tu  expend  about  the  obtaining  the  liberation  and  regaining  the  service  of  the  said  E.  F. 
money  in  go  being  the  apprentice  and  servant  of  the  said  plaintiff,  and  mate  of  the  said 
mate's"^    sloop  or  vesscl  as  aforesaid,  to  wit,  at,  &c.  {venue)  aforesaid. 

liljerttioii 

((/).  For  that  the  said  defendant,  on,  <fcc.  with  force  and  arms,  Ac.  at,  &c.  (re- 

For  letting  7iu€)  siczed  and  took  the  boat  of  the  said  plaintiff,  of  great  value,  to  wit,  of 

^^'^^      the  value  of  X —  then  floating  and  being  in  the  river  of in,  &c.  and 

the  river  moored  and  fastened  there  with  a  certain  rope  of  the  said  plaintiff,  and  then 
Th  imes,  and  there  unmoored  and  unloosened  the  said  boat  from  the  said  place  she  was 
whereby     ^  moored  and  fastened  to  as  aforesaid,  and  thereby  put  and  set  the  said  boat 

became       adrift  in  the  said  river  of th^re,  whereby  the  said  boat  was  damaged, 

nmcli  da.-    broken  to  pieces,  and  .spoiled,  and  the  said  plaintiff  lost  the  whole  use,  profit 
maged.       j^jjQ  advantage  of  his  said  boat  for  a  long  space  of  time,  to  wit,  &c.  at,  &c 
(ve?iuc). — lSeco?id  count  de  bonis  asportatis,  a^  ante,  859.] 


III.  TO  REAL  PROPERTY. 

[Co7nmeticement  and co7icliision  in  K,  B,  or  C,  P.  asaiite^  846 /o  849.] 
For  that  the  said  defendant  on,  <fcc.  and  on  divers  other  days  and  times  (*), 
between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  "  the 
commencement  of  this  suit,'']  with  force  and  arms,  &c.  broke  and  entered  a 
certai  I  dwelling-house  of  the  said  plaintiff  situate  and  being  in  the  parish  of 
in  the  county  of  (/),  and  then  and  there  made  a  great  noise  and 


TO   IIOXTSfiS, 

For  tres- 
P'lss  in 
dwelling- 
house, 
breaking 
open 

d(;or8,  and 
fjeiziig 

tiiercjn(r).  disturbance  therein,  and  stayed  and  continued  therein,  making  such  noise  and 

disturbance  for  a  long  space  of  time,  to  wit,  for  the  space  of days  then 

next  following,  and  then  and  there  forced  and  broke  open,  broke  to  pieces,  and 

damaged  divers,  to  wit, doors  (?/)  of  the  said  plaintiff,  of  and  belonging 

to  the  said  dwelling-house,  with  the  appui-tenances,  and  broke  to  pieces,  dam- 
aged, and  spoiled  divers,  to  wit, locks, staples,  and  hinges, 

of  and  belonging  to  the  sfiid  doors  respectively,  and  wherewith  the  same  were 
then  fastened,  and  of  greiit  value,  to  wit.  of  the  value  of  £ — .     And  alsodur- 

r  *QAA  1  ^^^  ^^^'  ^^^^  aforesaid,  to  wit,  on  the  said day  of with  force  and 

L    oo4  J  m-jus^  ^(3,  seized  and  took  divers  *goods  and  chattels,  to  wit,  [Describe  the 

(q)  As  to  the  right  of  action,  see  5  £a  %      24  a. 


89. 

(r)  See  the  fonns,  8  Wentw.  Index,  xt. 
and  the  rotes  to  the  form,  ante,  846,  to  849. 
The  trespajwea  and  the  damages  are  to  be 
Stated  according  to  the  fiicts,  and  the.  formal 
points  to  bo  attended  to,  are  as  ante,  840 
note  e.  Sevcmi  counts  should  not  be  unneces- 
sarily introducetl.     1  Bhi.  Rep.  270. 

(«)  See  forms,  9  Wentw.  106.  Where 
the  trespass  irfiS  only  on  one  day  it  should 
be  laid  accordingly,  2  Rich.  C.  P.  420;  and 
ante,   84H,   n.  n,  850,   n.   i.     1  Saund. 


(/)  A  misdescription  in  the  situation  of  the 
"  hruyc  would  be  futivl,  and  preclude  the  plain- 
tiff from  recovering  on  the  ftrst  count  for  anj 
injuries  committed  tliereto  or  therein,  1  Moore, 
161.— 2  Id.  587.-8  Taunt.  639,  S.  C  K 
there  be  any  doubt  as  to  the  situation  of  the 
premises,  merely  state  them  to  be  "  situate  in 
the  county  of .** 

(u)  This  in  substance  charges  the  deftod- 
ant  with  breaking  open  an  outer  door,  and  i^ 
he  plead  a  justification,  it  must  be  thuned  ao* 
cordingly,  vide  II  Moore,  40. 


TO  REAL   PBOPERTT. 


864 


goods  J  ^.  flw  in  trover^  anle,  885,]  of  the  said  plaintiff,  then  being  found  "^  ^J?*"* 
aod  being  in  the  said  dwelling-house,  and  being  of  great  value,  to  wit,  of  the 
value  of  £ —  and  carried  awaj  the  same,  and  converted  and  disposed  thereof 
to  his  own  use.     By  means  of  which  said  several  premises  the  said  plaintiff  fhe  daqk- 
aod  his  familj  were,  during  all  the  time  aforesaid,  not  onlj  greatly  disturbed  age. 
and  annoved  in  the  peaceable  possession  of  the  said  dwelling-house  of  the  said 
plaiDtiffl  but  also  the  said  plaintiff  was,  during  all  that  time,  hindered  and 
prevented  from  carrying  on  and  transacting  therein  his  lawful  and  necessary 
aSiirs  and  busineds.  to  wit,  at,  &c.  (venue)  aforesaid. — [Add  a  count  for  an 
expulsion  ut  in&a  if  applicable  to  the  facts,  and  a  cotm/de  bonis  asportatis, 
asanle,  859  a,  as  to  the  use  of  which  see  1  T.  R,  479. — 7  Moore,  259.] 

And  also,  for  that  the  said  defendant  on,  &c.  with  force  and  arms,  &c.  Count  fbr 
l»oke  and  entered  a  certain  other  dwelling-house  of  the  said  plaintiff,  situate  a^^^o^^ 
in  the  county  aforesaid.  *and  then  and  there  ejected,  expelled,  put  out,  and  ^^^^ 
amoved  the  said  plaintiff  and  his  family,  from  the  possession,  use.  oocupation,  [  '0^865  j 
aod  enjoyment  of  the  said  last-mentioned  dwelling-house,  and  kept  and  con- 
tinaed  them  so  ejected,  expelled,  put  out,  and  amoved  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto ;  whereby  the  said  plaintiff,  for  and  during  all 
that  time,  lost  and  was  deprived  of  the  use  and  benefit  of  the  said  last-men- 
tioned dwelling-house,  to  wit,  at,  &c.  {veuUe)  aforesaid. 

[Commenceme?it  and  conclusion  in  K.  B.  or  C  P.  as  ante,  846  to  849.]  On  the 
For  that  afker  the  making  of  a  certain  act  of  parliament,  made  at  a  parliament  ?]^^"^  ® 
holdenat  Westminster,  in  the  county  of  Middlesex,  in  the  reign  of  Henry  the  o^fora'^p. 
•  Sixth,  late  king  of  England,  intituled,  **The  duty  of  justices  of  the  peace,  cible  entry 
where  laad  is  entered  upon  or  detained  with  force,"  and  at  the  time  of  the  anddetain- 
oommitting  of  the  grievances  by  the  said  defendant  as  hereinafter  next  men-  ^^^'' 
tioned,  the  said  plaintiff  was  seised  (that  is  to  say)  in  his  demense  as  of  fee 
(y),  of  and  in  a  certain  dwelling-house  [or  "  close,"  according  to  the  fact ^ 

with  the  appurtenances,  situate  in  the  parish  of  — -  in  the  county  of , 

and  the  said  plaintiff  being  so  seised  thereof,  the  said  defendant  not  regarding 
the  said  Statute,  heretofore,  and  after  the  making  of  the  said  Statute,  and 
whilst  the  said  plaintiff  was  so  seised,  to  wit,  on,  &c.  with  force  and  arms, 
4c.  broke  and  entered  the  said  messuage,  [or  "  close,"  4*^.]  of  the  said  plain- 
tiff, and  then  and  there  in  a  forcible  manner  put  out  and  disseised  the  said 
pkuntiff  thereof,  and  in  a  forcible  manner,  and  with  a  strong  hand,  kept  and 
continued  the  said  plaintiff  so  put  out  and  disseised  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto,  and,  &c. — [Here  several  trespasses  on  the  land 
at  common  law  were  stated,  but  it  was  thought  that  they  o^ight  to  be  omit^ 
ted^  on  the  ground  that  treble  damages  catmot  be  given  under  the  Statute 
far  any  damage  subsc/uent  to  the  forcible  entry  ;  a  third  count,  however, 
was  added,  to  enable  the  plaintiff  to  try  that  point.  It  was  also  thought 
that  the  action  for  a  forcible  entry  can  only  be  supported  by  a  freeholder^ 


(w)  The  action  of  trespass  to  reoorer  dam- 
■gei  for  an  ouster  is  xuaally  adopted,  instead 
ojfan  action  of  ejectment,  where  the  plaintiff  *s 
title  is  doabtfo].  or  where  Uie  term  has  expired 
liaoe  the  ouster,  or  is  likely  to  expire  before 
the  action  is  commenced. 

ix)  See  forms,  9  Wentw.  Index,  xxir.  Co. 
£nt  46  a.  The  counts  for  a  forcible  entry 
ibould  only  be  inserted  in  cases  of  a  very 

Vol.  n.  85 


Tiolent  nature.  This  count  can  only  be  sup- 
ported by  a  freeholder,  SB.  k  Q,  409.  The 
plaintiff  gets  treble  damages  and  treble 
costs,  2  Inst  2S9;  10  Rep.  115  b.;  1  Ventr. 
22.  In  Hardr.  152,  it  is  said  the  ptaintiff 
gets  no  costs,  ttd  query.  See  Bum,  J.  26th 
ed.  title  "  Forcible  Entry.** 

(y)  That  this  is  necessary  to  support  this 
count,  see  8  B.  &  a  409. 
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'»  fthic/i  opinion  is  confirmed  in  the  recent  case  in  B.  ^  Cress.  409.] — "Bf 
means  whereof  the  said  plaintifl;  for  and  daring  the  time  aforesaid,  lost  and 
was  deprived  of  the  profits,  benefits,  and  advantages  *which  might  and  otiier- 
wise  would  have  arisen  and  accrued  to  him  from  the  possession,  use,  occupa- 
tion, and  enjojment  of  his  said  messuage,  to  wit^  at,  Ac.  {venue)  aforesaid. 
And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  in  contempt  of,  and 
against  the  peace  of  our  said  lord  the  king,  and  to  the  great  damage  ^  the 
said  plaintiff,  and  against  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided. 

And  also,  for  that  the  said  defendant  after  the  making  of  the  said  act  of 
parliament  to  wit,  on,  &c.  aforesaid,  with  force  and  arms,  <tc.  and  with 
strong  hanl,  and  against  the  form  of  the  Statute  in  snch  case  made  and  pro- 
vided, broke  and  entered  a  certain  other  messuage  [or  close,]  of  the  aud 
plaintiff, -situate,  &c.  and  then  and  th^^  in  a  forcible  manner  put  out,  disseised, 
dispossessed,  and  expelled  the  said  plaintiff  therefrom,  and  in  a  forcible  man- 
ner, and  with  a  strong  hand,  kept  said  continued  him  the  said  plaintiff  so  put 
out,  disseised,  dispossessed,  and  expelled  therefrom  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto.  By  means,  A;c.  [as  in  the  first  connt  to  the 
end.  Add  a  cotintfor  trespass  at  common  law^  and  for  a  common  esptd^ 
sion^  as  ante^  864,  5.] 
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[Commencement and  condvsion  in  K.  B.  or  C.  P.  as  ante,  846,  to 8i9.] 
— For  that  the  said  defendant,  on,  &c.  and  on  divers  other  dajs  and  times 
between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  ^^  before 
the  commencement  of  this  suit,'']  with  force  and  arms,  &c.  broke  and  entered 

divers,  to  wit, closes  of  the  said  plaintiff,  situate  in  the  parish  of 

in  the  county  of (b^,  then  and  there  forced  and  broke  open,  broke  to 

piec(>S;  damaged  and  spoiled  divers,  to  wit, gates  of  the  said  plaintiff  of 

great  value,  to  wit,  of  the  value  of  £ then  standing  and  being  in  the 

said  closes,  and  the  locks,  staples,  and  hinges,  to  wit, locks, staples, 


and  hinges  of  the  said  plaintiff  of  great  value,  to  wit,  of  the  value  of 
respectively  affixed  to  the  said  gates,  and  with  which  the  same  were  then  re- 
spectively locked  and  fastened,  and  with  feet  in  walking  trod  down,  trampled 
upon,  consumed,  and  spoiled  the  grass  and  com  of  the  said  plaintiff,  of  gratt 
value,  to  wit,  of  the  value  of  £ —  there  then  growing  and  being,  and  with 
cattle,  to  wit,  horaea,  mares,  geldings,  cows,  oxen,  and  sheep,  eat  up  and  de- 
pastured the  grass  and  com  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 
value  of  £ —  then  growing  and  being  and  in  the  said  closes,  and  with  divers 
other  horses,  marea,  geldings,  sheep,  and  cattle,  and  *also  with  the  wheels  of 
divers  carts,  wagons,  and  other  carriages,  crushed,  damaged,  and  spoiled  other 
the  grass  and  corn  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 


(x)  See  the  Ibrm,  Go.  Ent  46  a.  Tiae 
ibrm  of  a  second  ooont  on  the  ptaintiff's 
possession  as  tenant  from  year  to  year,  was 
inserted  in  prior  editmis  of  this  work,  bat 
the  case  in  8  B  &  C  409,  shows  that  tUs 
aetioii  is  not  maintainable  except  bj  a  fre^ 
holder. 

(a)  Obserrs  the  noflM  to  the  ftrms,  ante* 
B46  to  SI9,  and  the  Ibnis,  psst;  9  Weatw. 
Indez»  XT.,  &e.;  1  Biok  C  p.  1S3;  2  Id. 


421;  Plead.  Ass.  76,  897,  488,  490,  1,  497, 
602.  As  to  the  costs,  see  7  East,  826;  TW, 
9th  edit  968,  &c  The  trespssses  AfM 
■Iws^  be  desoribed  aooording  to  tlis  ftet,  sad 
IB  the  order  in  which  they  oocorred. 

(6)  It  is  IB  general  sdTisable  to  set  oat  ihs 
abnttiJs,  or  names  of  the  doses,  wImb  thirf 
esB  be  aseevtaiaed  with  certaiB^.  8e»  thi 
next  teak 
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tliere  then  also  growing  and  being,  and  with  the  feet  of  the  said  horses,   "^  JL*"* 


and  geldings,  and  with  the  wheels  of  the  said  carts,  wagons,  and  other 
rairiages,  tore  up,  subverted,  damaged  and  spoiled  the  earth  %ni  soil  of  the 
closes ;  and  also  then  and  there  mowed  and  cut  down  the  grass  and  corn  of 
tbe  saikl  plaintiff  then  growing  in  the  said  closes,  and  then  and  there  seised, 

took,  and  carried  away  the  hay  and  com,  to  wit, cart  loads  of  hay,  and 

cart  loads  of  com  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  val- 

leof  j6 —  off  and  from  the  said  doses,  and  converted  and  disposed  thereof  to 
their  own  use ;  and  also  then  and  there  cut  down,  prostrated,  and  destroyed, 

tile  trees  and  underwood,  to  wit, oaks, ash  trees, elms,  Ac. 

[aecordinff  to  the  foci]  and oth^  trees,  and acres  of  the  under- 

TO)d  of  the  said  plaintiff  of  great  value,  to  wit,  of  the  value  of  — l.  and  the 

timben  wood,  branches,  and  bushes  thereof,  coming  and  arising,  to  wit, 

kNdsof  timber, cart  loads  of  wood, cart  .loads  of  branches,  and 

—  cart  loads  of  bushes,  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 
nine  of — /.  took  and  carried  away,  and  converted  and  disposed  thereof  to  his 
oim  use ;  and  also  then  and  there  broke  down,  prostrated,  and  destroyed  a 

great  part,  to  wit, perches  of  the  hedges,  and perches  of  the  fences 

of  the  said  plaintiff,  of  and  belonging  to  the  said  closes  respectively,  and  also 
then  and  there  cast  and  threw  divers  large  quantities  of  earth,  stones,  and 
rubbish,  into  divers,  to  wit, ditches  of  the  said  plaintiff,  of  and  belong- 
ing to  the  said  closes  respectively,  and  thereby  and  therewith  then  and  there 
choked  and  filled  up  the  same ;  and  also  then  and  there  put,  placed,  and  erect- 

rf)  and  caused  to  be  put,  placed,  and  erected,  divers,  to  wit, shambles, 

stalls, booths,  and tables,  in  and  upon  the  said  closes,  and 

Kept  and  continued  the  said  shambles,  stalls,  booths,  and  tables  so  there  put, 
placed,  and  erected,  without  the  leave  or  license,  and  against  the  will  of  the  said 

plaintiff,  for  a  long  space  of  time,  to  wit,  from  the  said day  of. in 

tile  year  aforesaid  hitherto ;  and  thereby  and  therewith,  during  all  the  time 
^iK^resaid,  greatly  incumbei^ed  the  said  closes  respectively,  and  hindered  and 
prevented  the  said  plaintiff,  from  having  the  use,  benefit  and  enjoyment  there- 
ofi  in  so  large  and  ample  a  manner  as  he  might  and  otherwise  *wouId  have  [  #868  ] 
tee,  to  wit,  at,  &c.  {ven^te)  aforesaid.  [  Where  there  has  been  aft  expul" 
*wi,  a  cotint  should  be  added,  as  ante,  864 ;  and  where  there  has  been  a 
Temoftml  of  property  severed  from  the  really ^  a  count  de  bonis  asportatis 
should  be  added  J  as  a?ite,  859  a.] 

For  that  the  said  defendant,  on,  <tc.  and  on  divers  other  days  and  times  The  like* 
l>etween  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  "  be-  "f^^^^^J 
fere  the  commencement  of  *this  suit,"]  with  force  and  arms,  &c.  broke  and  |hecSe« 

€^red  a  certain  close  of  the  said  plaintiff,  called situate  and  being  in  its  abut. 

^^  parish  of in  the  county  of [or  if  it  be  described  by  abut-  ^^^  (o)« 

tab  (e^  omit  the  name  of  the  close,  and  slate  the  abtUtals,  according  to  [   ^^^  J 
the  facts,  and  which  maybe  as  follows  :\  abutting  towards  the  east,  on  a 
certain  close  in  the  possession  of  E.  F. ;  towards  the  west,  on  a  certain  field 


<c|  In  order  to  avoid  the.neoeanty  Ibraiiew 
*MJgnment,  in  ease  the  defendant  should 
flMd  Liberum  teneinentum^  it  it  frequently 
•dTisable  to  state  the  name  of  the  close,  or  its 
■bottab;  see  1  Saund.  2:^9,  a,  b.  o.;  2  Bla. 
'BatL  1089;  2  D.  &  R.  719;  Ante,  toI.  i.  pages 
489, 465;  but  in  t^is  case  oare  must  be  taken 
^  the  description  correspond  precisely  with 


the  flwts,  ft>r  otherwise  the  plaintiff  may  be 
nonsuited  on  this  count,  1  T.  R  479.  Bui.  N. 
P.  89;  1  Taunt  495;  2  Boll.  678;  2  Stark. 
Evid.  1486.  As  to  what  Tariance,  see  Rosooe, 
808,  9;  1  Moore,  161;  2  Campb.  4;  Plea 
theroto,  11  East,  51;  See  2  Bing.  40,  50. 

(if)  See  as  to  proof  of  abutkUs,  BuL  N.  P. 
89;  2  RoL  Ab.  678;  1  Taunt  495. 
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*^a1""*   called  ;  towards  the  north,  <mi,  Ac;  and  towards  the  south,  on,  fte. 

and  then  and  there,  &c. — [  Describe  the  tresjMsses  iiccorduig  to  the  faci^ 
which  vuiy  Ife  cus  in  the  fotnier  precedent.] 

doirlnd^  [  Comviencemeni  and  conclusion  in  K,  B.  or  C.  P.  as  ante,  846  to  849,] 
cftiTying  For  that  the  said  defendant  'on,  &c.  and  on  divers  other  dsiys  and  timee 
awny  trees  lx>tween  thnt  day  and  the  Any  of'exhibiting  this  bill,  with  force  and  arms, 
''^'  Ac  to  wit,  at,  <tc.  felled,  cut  down,  prostrated,  and  destroyed  the  trees  and 

pollards,  to  wit, oaks, asli  trees, elms,  other  trees, 

and pollards  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value 

of  X —  then  growing  and  being  in  and  upon  certain  lands  there  situate,  and 
took  and  carried  away  the  siime,  and  converted  and  disposed  thereof  to  his 
own  use. — \^Add  a  count  for  carryintf  away  trees  generally^  as  ante,  868, 
note  (e).] 

For  break-  Yox  that  the  said  defendant,  on,  &c.  with  force  and  arras,  &c.  broke  and 
a^d laying  cntere<l  a  certain  close,  Ciilled,  &c.  situate,  &c.  and  then  and  there  put, 
quantities    pluccd,  and  laid,  and  caused  and  procured  to  be  put  placed,  and  laid,  divers 

Yr^h-    ^'^''n^  quantities  of  wood,  to  wit cart-loads  of  wood  in  and  upon  the 

ithuTh  the   ^'^i^^  close,  and  kept  and  continued  the  said  wood,  ao  there  put,  placed,  and 

close  was    laid,  without  the  leave  or  license,  and   against  tlie  will  of  the  said  plaintiff, 

gixjatiy  in-  f^^.  jj  jQ„g  *.space  of  time,  to  wit,  from  the  respective  times  of  putting,  plao- 

["^870  1  ^^o'  ^^'^^  l^yii^g  ^'ic  same  as  ^foresaid,  until  the  commencement  of  this  suit, 

and  ihereby  and  therewith,  for  and  during  tliose  respective  times,  greatly 

incumbered  the  said  close,  and  hindered  and  prevented  the  said  plaintiff  from 

having  the  use,  benefit,  and  enjoyment  thereof,  to  wit,  at  &c.  {yenne).-^ 

[Second  count  for  an  expulsion^  as  ante,  864.] 

For  dig-  Yor  that  the  said  defendant  on,  Ac.  with  force  and  arms,  &c.  broke  and 

^Umiiie  entered  a  certain  cail-mine  or  vein  of  coals  of  the  said  plaintiff  situate,  Ac 
and  carry-  and  dug  out  of  the  said  coal-minCiOr  vein  of  coals,  of  the  &iid  phiintiff,  di- 
ing  away  y^^g  large  quantities  o^  coals,  to  wit  Ac.  of  the  said  plaintiff,  of  great  \Tilue 
£^nj^  ^"^  there  then  found  and  being,  and  took  and  carried  away  the  same,  and  owi- 

vertod  and  disposed  tliereof  to  his  own  use. — ^Second  count  de  bonis  aspor- 

titis,  as  aute^  8o9  a.] 

For  dig-  YoY  that  the  said  defemhint,  on,  Ac.  with  force  and  arms,  Ac.  broke  and 
mines,  entered  the  close  of  the  said  plaintiff,  to  wit,  at,  Ac.  {venue)  and  then  and 
raising  ore,  there,  with  shovels,  pick-axes,  and  other  iron  instruments,  dug  up,  turned 

and  c«a-"^  *"*'  subverted,  the  earth  and  soil,  to  wit, acres  of  earth  and  soil  of  the 

Terting  it    said  close  of  the  said  plaintiiT,  and  then  and  there  dug,  made,  and  sunk,  di- 

to  his  own  vers  mines,  pits,  shafts,  and   holes,  to  wit,  mines, pits, 

shafts,  and holes,  of  gnsit  breadth  and  depth,  to  wit,  each  of  the  breadth 

of feet,  and  of  the  depth  of feet,  in  the  said  close  of  the  said 

plaintiff  there,  and  from  and  out  of  the  said  mines,  pits,  shafts,  and  holes,  so 
dug.  made  and  sunk  as  aforesaid,  then  and  there  raised,  dug,  and  got  divers 
large  quantities  of  earth,  soil,  stones,  lead  ore,  copper  ore,  lapis  adiminaris, 

(e'i  It  is  usnal,  where  fhcts  will  sapport  where  the  land  has  demlscil,  and  the  trees  wciv 

the  allegation,  to  declare    as  well    Ibr   the  excepted  in  the  least,  the  above  count  is  moflt 

trespass  on  the  ctose,  as  Ibr  cutting  down  proper.   I   Saund    822,  n.  6;  7  T.  R.  IS. 

the  trees,  (see  a  fbrni,  2  Rich.  C  P.  425,  but  What  trees  are  incladed  in  the  exception,  M 

the  title  is    there    inproperlj    stated  J  b«l  10  But,  816. 
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Slid  Other  ore  of  the  said  plaintiff,  to  wit,  &;c.  there  ihen  being,  of  great  val-  to^"»» 
ue,  to  wit,  of  the  value  of  & — ^  and  the  same  so  raised,  dag,  and  got,  from  ^       ^ 
and  oat  of  the  said  mines,  pits,  shafts,  and  holes,  he  the  said  defendant  then 
and  there  seized,  took,  and  carried  away,  and  converted  to  his  own  use,  to 
wit,  at,  &c.  {venue)  aforesaid. — [Second -count  de  bonis  asportatis,  as  ante, 
859  j  a. 

FOE    MESHB 

[Commenremeni  and  conclusion  in  K.  B.  or  C,  P.  as  ante,  846  to  849."]    pbofits. 
For  that  the  said  defendant,  heretofore,  to  wit,  on,  &c.  (^)  with  force  and  P^^^ 

arms,  &c.  broke  and  entered messuages,  &c.  [the  premises  are  usually  t^aasibt 

inscribed  as  in  the  declaration  in  ejectment  in  which  judgment  was  obtain-  mesne 

«/  of  the  said  plaintiflT,  situate  in  the  parish  of in  the  county  of ,  PJ^***' 

aod  ejected,  expelled,  put  out  and  amoved  the  said  plaintiff  from  his  possession  eovery  in 
and  occupation  thereof,  and  kept  and  continued  him  so  expelled  and  removed  ejectment 
for  a  long  space  of  time,  to  wit,-  from  the  day  and  year  aforesaid,  until  and  ^f  )• 
iipoQ,  &c.  [the  day  o?i  which  possession  was  obtained]  and  during  that  time 
took,  and  had   and  received,  to  the   use  of  him  the  said  defendant,  all 
the  issues  and  profits  of  the  said  tenements,  being  of  great  yearly  value, 
to  wit.  of  the  yearly  value  of  £ — .     Whereby  the  said  plaintiff,  during  all  the  Damage 
time  aforesaid,  not  only  lost  the  issues  and  profits  of  the  said  tenements,  with  (/). 
the  appurtenances,  but  was  deprived  of  the  use  and  means  of  cultivating  *the 
»me,  and  was  forced  and  obliged  to,  and  did  necessarily  lay  out  and  expend 
diyers  large  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  men- 
«J,  to  wit,  the  sum  of  £ — ,  in  and  about  the  recovering  of  the  possession  of 
^  said  tenements,  with  the  appurtenances,  to  wit,  at,  &c.  (venue)  aforesaid. 

Attd  other  wrongs,  Ac. — [Conclusion  in  K.  B.  or  G.   P.  as  ante.  846  to 

849.]  o>  L 

For  that  the  said  defendant,  on,  &c.  with  fcrco  and  arms,  &c.  broke  and  ^^  "^^ 
entered,  with  hounds  and  other  dogs  *the  closes,  to  ^7it,  one  close  called,  &c.  por^break- 
oue  other  close  called,  &c.  of  the  said  plaintiff,  at,  k:.  {venue^  and  with  his  ing  pi  tin- 
feet  in  walking,  and  with  the  feet  of  the  said  hounds  ..iid  otner  dogs,  trod  *'?.'**  °^^ 
aowa,  consumed  and  spoiled  the  grass  and  com,  to  wit,  wheat  and  oats  of  the  q/  hou^e, 
Bud  plaintiff,  of  the  value  of  £ —  there  then  growing,  and  the  tame  deer,  to  and  hunt- 
y%  — :-  tame  deer  of  the  said  plaintiff,  of  the  value  of  £ —  there  then  be-  ^8  ^ 
^  in  the  said  closes,  with  the  said  hounds  and  other  dogs  hunted,  chased,  kimngone, 
^d  pursued,  insomuch  that  one  of  the  said  deer  of  the  said  plaintiff,  of  the  and  driv- 
^lue  of  £ —  was  then  and  there  seized,  caught,  destroyed,  and  killed,  and  ""^  another 
thereby  wholly  lost  to  the  said  plaintiff,  and  the  other  of  the  said  deer  was  cUwes, 
then  and  there  thereby  greatly  terrified  and  afSrighted,  and  ran  away  from  the  whereby 

plaintiff 

Sf)  See  the  precedents  in  Run.  Ejectm,  2d  eral  demurrer,   18  Bast,  407.    Plaintiff,  by  ^^  P"*  .*® 

JJJ^(1819);    2  Rich.    C  P.  440;   Plead.  A.  statute  of   Limitations,  if    pleaded,    cannot  ®*P®°*.  "^ 

^•.  As  to  this  action  in  general,  and  the  recover  beyond  ax  years  of  profits,  BuL  N.  recovering 

P^Mss    by  and    against    whom    it  may  be  P.  88.  r  •qtj  i 

^»ght,  see  fully,  ante,  vol  L  p.  222  to  220.  {h)  In  this  action  the  plaintiff  may  recover  L    ^  •  ^  J 

^(s)  This  is  usually  the  day  of  the  ouster  in  damages  the  value  of  the  occupation  of  the 

1"^  m  the  declaration  in  ijectment,  but  where  premises,  together  with  the  .costs  of  the  action 

^  pUintiffs  right   of  possesmon,  and    the  of  Jeetment,  and  if  any  particular  damage, 

defendant's  unUiwfiil  entiy,  were  anterior  to  waste,  or  injury  to  the  premises  were  oommit- 

^t  tune,  it  is  advisable  to  state  the  time  ao-  ted  by  the  defendant;  it  should  be  stated  spe 

oording  to  the  tiuct    The  omission  of  the  stat&-  cially,  and  such  statement  may  be  as  in  the 

ttent  in  the  declaraton  of  the  time  of  entry,  prebedent,  ante,  SSd,  867;  and  see  Airther  as 

^  oontmuanoe    of  the   expulsion,  will   be  to  what  damage  is  recoverable,  ante  voL  i.  p. 

**M  alter  a  judgment  by  de&ult,  er  on  gaa-  226w 


8T« 
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ffOB  B^"*-  said  doflet,  and  wandered  and  strayed  thereout  to  plaoee  unknown,  and  at  a 
TWO,  ftc  g^^  diatanoe,  and  became  very  mnch  injured,  weakened,  hurt,  depreciated, 
and  leaaeoed  in  Yulue ;  and  the  said  plaintiff  was  put  to  much  labor,  trouble, 
costs,  and  expenses,  in  and  about  the  seeking  for,  finding,  and  recovering  the 
said  last-mentioned  deer,  to  wit,  at,  ke.  {venue)  aforesaid.  [Second  county 
for  chasing  deer  in  the  plaintiff  ^ s  possession^  generally  ;  third  county  for 
converting  deer  in  plaintiff^  s  possession,"] 

roR  umi-  [Co^nmeneement  in  K.  A,  C  P.,  or  Exchequer,  as  ante,  846  to  849; 
J^*  ^^  the  venue  is  bcai.] — For  that  the  said  defendant,  on,  &c.  and  on  divers  othor 
count,  for  days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  \or  if  in 
fistung  in  C.  P.  ^'  befi)re  the  oommencemeDt  of  this  suit,"]  with  force  and  arms.  ^'C. 
^i^o^ow  ^^^^  ^^  entered  the  close  of  the  said  plaintiff,  covered  with  water  (m),  sit- 
ed with      luite  and  being  in  the  parish  of in  the  county  of and  then  and  there 

water  (/).    fished  in  the  said  close  for  fish,  and  the  fish,  to  wit,  (n), salmon, 

[  ♦STS  ]  trout, pike, carp, tench,  -r —  perch, roach,  and 

eels,  of  the  said  plaintiff  (o),  of  great  value,  to  wit,  of  the  value  of  £ —  there 
then  found  and  being,  caught,  and  took,  and  carried  away,  and  converted  and 
disposed  thereof  to  his  own  use.  And  also  for  that  the  said  defendant  on  the 
day  and  year  first  aforesaid,  and  divers  other  days  and  times,  between  that 
day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  "  before  the  commence- 
ment of  this  suit,"]  with  force  and  arms,  &c.  broke  and  entered  the  several 

^Bhetyip).  ggijgyy  q{  ^^  gj^y  plaintiff,  in  a  certain  river  called situate  in  the  parish 

of in  the  county  of and  then  and  there  fished  in  the  said  fishery 

for  fish,  and  the  fish,  to  wit,  kG.[enunterate  as  in  preceding  form  (q)  of  the 

said  plaintiff,  there  then  fi>und  and  being,  of  great  value,  to  wit,  of  the  value 

of  j£—  caught,  took,  and  carried  away,  and  converted  and  disposed  thereof  to 

T^urd         his  own  use.     And  also  for  that  the  said  defendant,  on  &c,  and  on  divers  other 

oouDt,  for   days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in 

D^tifTs    ^'  ^'  "  ^^^  ^^^  commencement  of  this  suit,"]  with  fori*  and  arms,  *c.  in 

frff  fiahpiy  the  free  fishery  of  the  said  plaintiff  in  the  parish  aforesaid,  in  the  county 

(r).  aforesaid,  fished,  and  the  fish,  to  wit.  <Src.  [as  in  (he  form  ante,  847,]  there 

and  then  found  and  being  of  great  value,  to  wit,  of  the  yalue  of  £ —  caught, 

took,  and  carried  away,  and  converted  and  disposed  thereof  to  his  own  nse. 

And  also  for  that  the  said  defendant,  on,  &c.  aforesaid,  and  on  divers  other 

days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in 

plAintiff  *8    C.  P.  *'  before  the  commencement  of  this  suit,"  with  force  and  arms,  &c.  to 

fish  gener-  ^j^  ^^^  ^^  {yettus)  afineaaid,  took  and  carried  away  other  the  dead  fidi,  to 


Second 
oount,  for 
fishing  in 
plaintiff's 
several 


Fourth 
oount,  for 
oatohing 


(I)  See  forms,  9  Wentw.  Index  xzit; 
Chitty*B  Game  Law,  Appendix,  159;  and  for 
fishing  in  an  oyat«r  fishery,  id.  161;  and  see 
form  in  2  Hen.  Bla.  182;  1  Campb.  309. 
As  to  the  law,  see  Com.  Dig.  Piscaiiy;  Co. 
Lit  122  a,  note  7.  2  BUk  Com.  89;  2  Salk. 
687;  4  T.  R.  437.  As  the  owner  of  the  aoU 
in  prima  facie  entitled  to  the  fishery  therein, 
it  is  fluently  advisable  to  insert  this  count, 
Co.  Lit.  126  b,  n.  1: 

(fit)  This  is  the  mode  of  describing  the 
right  to  a  pond,  &c.  where  the  plaintiff  is 
entitled  to  the  land  under  the  water,  Co.  Lit 
4  b;  Yelv.  143. 

.    (nT  Insert  a  sufficient  number  of  each  do- 
•oription    of  fish    that  may    probably  hvn 


1»en  taken.  As  to  the  statem^t  of  the  mm* 
d<r,  see  ante,  873,  n.  (t>. 

(o)  As  to  the  aUi^sataon  of  the  property  in 
the  fish,  see  ante,  873,  n.  (6),  and  Cra  Off. 
663;  Lil  £nt  449. 

(p)  Seea  di£Ees«nt  form,  LiL  £nt  449. 

Iq)  But  see  ante,  873,  n.  (a). 

(r)  It  is  doubtfid  whether  trespan  liei 
for  fishing  in  a  fru  fishery,  and  thcscfore  ft 
Terdict  should  not  be  taken  unneeesssrity  M 
this  count,  Cow  lit  127  b.  notes  to  122  a,  n.  7; 
2  Bla.  Com.  39;  2  Salk.  637;  Fitx.  N.  B.  68; 
In3Mod.97,  LiL  £nt  419,  it  was  heldbMi 
after  \adict,  but  see  Carth.  i86.  lo  2  H. 
Bla.  182,  no  objection  was  taken  on  this  eoont, 

aiidwe6BM.Ab.  684. 
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wity  Ac.  [as  in  the  form,  ante^  847,]  of  the  said  phiBtiff,  there  then  found  'o*  ™|^ 
and  being,  of  great  value,  to  wit,  of  the  value  of  £ —  and  converted  and  dis-   ^^' 
posed  thereof  to  his  ovrn  use,  to  wit,  at,  &g.  {venue)  aforesaid. — \_Conclusion 
m  K.  B.,  or  C,  P.,  as  ante,  846  to  849.] 


VIII.    DECLARATIONS  LV  EJECT3IENL 


h  the  King^s  Benckj  (or  "  Cominon  PleasV) 


Term,  —  Wm.  4  {t). 


• (w)  (to  wit.)     Richard  Roe  {w)  was  attached  to  answer  John  Doe 

(w)  of  a  plea,  wherefore  he  the  said  Richarrl  Roe,  with  force  and  arms,  &c. 
entered  into  [here  foUows  the  statement  of  the  premises,  for  the  recovery 
of  which  the  action  is  brought.  The  pleader  will  select  such  parts  of  *the 
foOa^ping  descriptions  as  may  be  applicable  to  his  case,  inserting  a  suf- 
ficient number  of  houses^  acres,  S^c,  to  cover  the  real  quantity,  and  will 
take  care  7wt  to  adopt  the  term  "  tenement,"  (^x)  or  other  improper  descrip- 
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^  {t)  la  K.  B.  it  is  most  nenial  to  proceed  m 
gectment  by  declaration  on  a  supposed  origi- 
nal wriU  Adams,  2d  ed.  180.  See  the  form 
m  K.  B.  by  bill,  post,  886;  and  see  forms  in 
C  P.  on  single  and  double  demises.  1  Rich. 
C.  P.  3J05  to  310.  2  Id.  809,  313.  As  to  the 
ttiendment  of  declaration  in  ejectment,  see 
TWd's  Prifco.  9th  edit  1206,  7. 

(f)  Though  we  have  seen,  that  in  general 
•  declaration  must  not  be  intitulated  of  a 
terra  anterior  to  the  cause  of  action,  (ante,  12 
^^  i^\  yet  in  ejectment  it  is  otherwise,  and 
we  demise  and  ouster  are  frequently  laid  after 
U»  term  of  which  the  declaration  against  the 
^*8aal  ejector  is  intitulated,  and  no  objection 
«tt  be  taken,  because  the  nominal  defendant 
«miot  demor,  and  the  real  defendant,  if  he 
•Ppear,  must,  by  the  terms  of  the  consent 
™,  accept  a  declaration*  against  himself  of 
«»  Subsequent  term,  and  plead  only  the  general 
"?».  See  1  Rich.  C.  P.  311.— Adams,  2  edit 
JSl,  2;  Tidd  9th  edit  1204.  See  1  Ventr.  185. 
The  omission  of  stating  a  term  is  immaterial, 
Adttns,  2d  edit  181,2  —See  1  Ventr.  186.  The 
^'''^M)n  of  stating  a  term  is  immaterial, 
^^ams,  2  ed.  181,  2.— Tidd,  9th  edit  1204.— 
«*  1  Ventr.  135.  No  advantage  can  be  taken, 
ttpQgh  entitled  of  a  wrong  term,  provided 
wc  tenant  has  sufficient  notice  given  to  him  to 
•gP«p— 2  Chit  Rep.  172.— TRdd,  9th  edit 
1204. — 8ed  vide  Barnes,  186.  In  proceeding 
jnder  the  1  WUl.  4  o.  70.  s.  86,  in  gectment, 
oy  landlord  against  tenant  where  the  tenancy 
^bw,  or  tiK  right  of  entry  accrues  in  or 
•fter  Hilary  or  Trinity  Terms,  the  deolaration 
^"^^  be  entitled  specially,  and  see  the  Ibrm, 
post,  882. 

(«)  The  Tenue  is  local,  and  even  after 
^''*'^,  if  the  venue  were  laid  in  a  wrong 
^^^ty,  it  would  be  doubtful  whether  the 
Pi&i&tiff  could  obtam  possession,  7  T.  R.  688. 

(^)  Any  names  may  be  adopted  ibr  these 
'^o^inal  parties,  but  the  common  names, 
J<olm  Doe,  for  the   soppoeed    plaintiff,  and 


Richard  Roe,  fbr  the  casual  ejector  art  prefer- 
able. Though  usual,  it  is  not  necessary  to 
insert  the  supposed  addition  of  the  defendant, 
the  statute  1  Hen.  5.  c.  5,  not  extending  to 
declaraUons,  8  B.  &  P.  899.  As  to  the  mis- 
take in  stating  two  di&rent  names,  viz.  the 
tenant  was  attached  to  answer,  and  after- 
wards using  the  name  *•  Richard  Joe,"  see  1 
Chit  Rep.  578  a. 

(x)  For  what  an  ejectment  will  lie,  and 
what  is  a  sufficient  description,  see  Runn. 
Ejectment,  2d  edit  (1819).— Selw.  N.  P.  4th 
edit.  668,  683.— Adams*  Ejectment,  1st  ed. 
21  to  86.— Harr.  Landl.  &  Ten.  788  to  794.— 

1  C.  &  P.  123.— In  2  C.  &  P  480,  it  was  held, 
that  an  ejectment  does  not  lie  fbr  doteer  before 
it  has  been  assigned.  The  term  *'  tenement* 
is  improper,  because  ejectment  in  general  lies 
only  for  corporeal  hereditament,  and  the 
term  **  tenemenV  includes  incorporeal  estates, 

2  Bla.  Com.  17;  and  an  ejectment  for  a  mes- 
suage and  tenement  was  holden  bad  after 
verdict,  1  East,  441.-2  Stra.  191 —Serf  vide 
1  T;  R.  11.-2  Saund.  44,  n.  3.  But  notwith- 
standing this,  the  defendant  will  not  in  gene- 
ral be  able  to  take  advantage  of  such  an  error 
in  description,  for  the  court  will  give  leave  to 
the  plaintiff,  after  verdict  in  ejectment,  for  a 
messuage  and  tenement,  to  enter  the  verdict 
aocordinff  to  the  judges'  notes,  for  the  mes- 
suage only  (pending  a  rule  nia  to  arrest  the 
judgment  for  uncertainty)  without  obliging 
the  lessor  of  the  pluntiff  to  release  the  dam- 
ages, 1  East,  441.^8  Id.  867;  and  in  a  lat« 
case,  where  judgment  in  ejectment  for  a  mes- 
suage  and  tenement  was  entered  up  generally 
for  the  plaintiff,  it  was  held  no  ground  for  re- 
Tersalon  error,  8  B.  &  C.  70;  and  see  1  M. 
&  P.  880.  So,  an  ejectment  will  not  lie  for  a 
close,  II  Rep.  65.— Cro.  Jac.  486,  &c.  But 
if  other  words  be  added,  rendering  the  descrip- 
tion certain,  as  to  the  property  being  an  in- 
corporated hereditament,  it  will  be  sufficient, 
see  8  Mod.  98.— Cowp.  849.— Cro.  Jao.  486. 
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mise by 
the  lessor 
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plaintiff. 


houses, 


tion  of  the  premUeSj]  the  manor  of in  the  county  of containing  di- 
vers, to   wit, messuages, acres  of  arable  land,  Ac.  [describe  the 

land  as  below  (^),]  with  the  rights,  members,  and  appurtenances  to  the  stud 

manor  belonging ;  and  also  into  the  rectorj  of  the  parish  church  of in 

the  county  aforesaid,  and  also  all  and  singular  the  tithes  of  corn,  grain,  hay, 
wood,  grass,  wool,  lambs,  and  calves,  arising,  growing,  renewing,  increasing, 

and  happening  within  the  said  parish  of and  within  the  bounds,  litnits 

and  titheable  places  of  the  said  rectory ;   and  also  into (A)  messa- 

ages, cottages, barns, stables, coach-houses,  — —  out- 

yards, gardens, orchards, acres  of  arable  land, 

acres  of  meadow  land, acres  of  pasture  land,  * acres  of  wood 

land, acres  of  land  covert  with  water,  and  — : —  acres  of  other  land 

with  the  appurtenances,  situate  and  beins  in  the  parish  {d)  of afoie- 

said,  in  the  county  of aforesaid,  with  the  common  of  pasture  thereunto 

belonging  and  appertaining  (e)  which  A.  B.  (/)  had  demised  to  the  said 

A  church  or  chapel  must  be  described  as  a 

messuage,  11  Rep.  26  a. — ^Esp.  N.  P.  528. — 

Sty.    101  — SaUc   256.     In   8  East,  856,  the 

court  gave  leave  to  amend;  and  see  Adams' 

Ejectm.  Ist  edit  28,  n.    io).— Chit  Rep.  537, 

n.— 1  M.  &  P.  830.— Tidd,  9th  ed.  1207. 
(y)   Ejectment  lies  for  a  manor  generally, 

Latch,  61.— LiL  R.   801.— Runn.  :^tm.  2d 

edit.  (1810.)— Adams*   Ejectm.  1st.  edit.  82, 

but  see  Selw.  N.  P.  4th  edit  665. 

(sr)   It  is  said,  that  ejectment  is  not  sus- 
tainable for  a  manor,  without  describing  the 

quantity  and    nature  of   the   land    therein. 

Latch,    61.— Lit    Rep.   801  — Henti.   146.— 

Selw.  N.  P.  4th  edit.  665;  but  see  Adams' 

Ejectm.  1st  edit  82. 

(a)  Ejectment  will  lie  for  a  rectory,  con- 
sisting of  a  church,  glebe  lands,  and  tithes, 

on  the  principle  that  it  resembles  a  manor, 

the  church  being  compared  to  the  mansion 

house,  the  glebe  lands  to  the  demesnes,  and 

the  tithes  to  the  service,  8  B.  &  C.  25 2  M. 

&  R.  104,  S    G.    ^ectment  lies  for  tithes,  by 

statute,  82  Hen  8.  c,  1.  s.  7.    Toller,  19.— 

See  Hunn.  Eject  2d  edit  (1819.)— Selw.  N. 

P.  4th  edit  664.     As  to  this  description,  see 

Bui.  N.  P.  99— Cro.  Car.  301.-11  Rep.  25.— 

Dyer,  84, 116  b.— 1  Rol.  Rep.  65, 6a— Adams* 
Eject.  Ist  cd  32,  8.  The  quality  of  tithes  must 
be  stated,  11  Rep.  25,  6.— 1  RoU.  Rep.  68.  See 
form,  stating  a  demise  by  deed,  post,  886. 

(6)  Insert  the  number  and  quantity 
throughout,  sufficient  to  include  the  property 
sought  to  be  recovered.  There  is  no  objection 
to  staling  more  than  enough,  Cro.  Eliz.  18. 
If  a  person  eject  another  from  land,  and 
build  thereon,  it  is  sufficient  if  the  owner 
bring  his  ejectment  for  the  land,  without  men- 
tioning the  building,  except  where  the  building 
is  a  messuage,  and  then,  perhaps,  it  ought  to 
be  particularly  described,  1  Burr.  188,  144. 
^e)  It  should  be  stated  whether  pasture  or 
meadow  land,  &c.  Cowp.  846. — 11  Rep.  55.— 
Adams*  Ejectm.  1st  edit  81.  A  description 
of  *'/an(i'*  generally  means  arable  hind,  Salk. 
25«— Runn.  Ejectm.  128,  129.  As  to  do- 
scribing  land  in  a  provincial  description,  see 
Harrison*s  Landl.  &  Ten.  791. 


(d)  If  the  tenements  lie  in  different  par- 
ithesy  it  has  been  usual  to  enumerate  th« 
whole  as  lying  in  one  parish,  and  to  repeat 
the  description  of  the  tenements  as  lying  in 
one  other  pariah,  but  it  seems  sufficieDt  to 
describe  the  whole  as  lying  «» in  the  par- 
ishes of and ,»'  see  Cro.  Elix.  465!-- 

8  Lev.   834.-1    Burr.  623 5  Id.   2673.— 

Adams'  Eject  1st  edition,  187.     Rut  itwoaW 
not  do  to  say,  "  in  the  parishes  of  A.  &  B.  or 
one  of  them,**  7  Mod.  457;  and  see  4  Taunt 
671.     Where  the  premises  were  described  as 
being  in  the  parish  of  Westbury,  and  it  was 
proved  that  there  were  two  parishes  of  West- 
buiT,  viz.  Wcstbuiy-on-Trym,  and  Wcsibniy. 
on-Sevem;  it  was  held  this  was  not  a  &tal 
variance,  5  M.   &  S.   826.      So    where  the 
premises  were  stated  as  being  in  Famham, 
and  they  were  proved  to  be  Famham  Royal; 
it  was  held  this  was  not  a  fatal  variance,  un- 
less it  could   be  shown   that  there  were  two 
Famhams,  13  East,  9.     So,  where  the  prem- 
ises were  stated  as  being  in  the  parish  of  St 
Luke,  in  the  county  of  Middlesex,  and  there 
are  two  parishes  of  St.  Luke  in  that  oonnty, 
the  one  St  Luke,  Chelsea,  and  the  other  St 
Luke,  Old  Street,  or  more  commonly  called 
St.  Luke,  Middlesex;  it  was  held  not  to  be  a 
variance,  1  Y.  &  J.  492;    and  see  1  Moore, 
161.      But  where  premises  were  stated   as 
being  in  the  united  parishes  of  St  George  the 
the  Martyr  and  St  George's  Bloomsbury,  and 
were  proved  to  be  situated  in  St  George's 
Bloomsbury,  only,  the  variance  was  held  to  be 
ftital,  although  the  parishes  were  united  by 
act  of  parliament,  for  the  purpose  of  a  joint 
provision  for  the  poor,  2  Campb.  274;  6  Esp. 
128,  S.  C.     The  omission  of  a  will  or  parish  ia 
aided  after  verdict,   1   Burr.   6.3.     2  Bla. 
Com.  706:  quare  if  neocssaiy  to  state  it  at 
ail,  and  see  4  Taun^.  671. 

(e)  Ejection  lies  for  common  appurtenant, 
when  claimed,  together  with  the  land  to  which 
it  belongs,  Stra.  54.— Runn.  Eject  2d  ed. 
( 1819  )— Adams*  Ejectm.  1st  edit  22.  As  to 
ejectment  for  a  cattle  gate,  see  Rep.  teoip^ 
Lariw.  167. 

( f)  This  is  to  be  the  person,  who  it  Um 
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John  Doe  for  a  term  which  is  not  yet  expired,  and  ejected  Jbim  from  his  said     ^^  ^ 
&nn  (ff) :  and  other  wrongs  to  the  said  John  Doe  did,  to  the  great  dajnage    o^ll 
of  the  said  John  Doe,  and  against  the  peace  of  our  lord  the  now  king,  &c. — 
And  thereupon  the  said  John  Doe,  by  E.  F.  his  attorney,  complains,  that  ^^^^^ 

whereas  the  said  A.  B.  (i)  on  the day  of  * (A:),  in  the year  f^^^' 

of  the  reign  of  our  said  lord  the  king,  at  the  parish  aforesaid,  in  the  county  I     "^^  J 
aforesaid,  had  demised  the  said  tenements  (/),  with  the  appurtenances,  to  the 
said  John  Doe,  to  have  and  to  hold  tl\e  same  to  the  said  John  Doc,  and  his 


nri  i^Uff,  and  who  had  the  Itffal  estate, 
•nd  right  cf  potussion  at  the  time  of  the  sup- 
weed  deraiae,  7  T.  R.  '47,  and  if  there  be  any 
ooabt  in  whom  the  leg;d  right  of  possession 
VM  TBBted,  or  if  p:irtie8  interated  be  teoanta 
in  oommoo,  sevenil  counts  on  the  several  de- 
oises  of  th3  'liJ^jrent  psrsons  should  be  in- 
■rted,  as  in  the  follovring  forms,  and  see  Ad- 
9m*  Eiectment,  1st  edit  37,  and  177  to  IBO.— 
8dw.  N.  P.  4th  ed.  681,  2,  8.  If  the  right  of 
entry  be  in  husband  and  wife,  in  the  right  of 
ti»  wife,  the  demise  may  bo  alleged  to  be  bj 
knsband  an*  I  wife,  Cro.  Jao.  617,  or  by  hus- 
band alone.  Id.  882.  The  lessor's  name  should 
W  spelt  properly,  a  variance  would,  it  should 
awB,  be  fatal,  Cro.  Eliz.  776.  When  a  pau- 
per bos  been  let  into  the  poeseeston  of  prem- 
iss \iy  the  overaeer  of  a  parish,  the  demise 
^iwultt  be  laid  by  the  overseers  for  the  time 
Wng,  when  the  ejectment  is  brought,  if  the 
panper  has  done  any  act  recognizing  a  hold- 
ing nader  them ;  but  otherwise  by  the  over- 
*eri  who  let  him  into  possession,  or  the  last 
•tof  overseers  whom  he  has  acknowledged  as 
nlMidlords,  U  East,  488.^8  Campb.  447, 
^  C.  In  a  late  case,  where  a  declaration  in 
ejectment  by  church  wardens  and  overseers  con- 
tained two  sets  of  counts,  one  count  describing 
«tta  by  their  office,  without  their  nameSf  and 
the  other  by  tlieir  names  without  their  offices; 
't  WIS  held  that  the  objection,  if  any,  was  cured 
j^  ▼erdict,*2  D.  &  R.  608 ;  and  see  stat.  60Geo. 
*^«.  12.  s.  17.  As  to  the  necessity  of  Jiaving 
~J^  IssBor's  consent  to  have  his  name  used,  see 
<*it-  Bep*  170,  171.— 3  Taunt  440,— Ante, 
^OL  I  221,  note. 

{g)  The  term  rorm,  here  signifies  the  lease- 
*^  estate  in  the  premises,  and  does  not  mean 
^&nn  in  its  common  acceptation ;  it  is  thero- 
wye  applicable  to  houses  as  well  as  land,  2 
Bla.  Com.  818. 

(A)  The  count  part,  as  in  trespass  in  C.  P. 
^tSf  841,  ia  an  amplification  of  the  writ 

(0  The  lessor  of  the  plaintiff,  as  supra, 

\k)  Care  lAust  be  taken  to  insert  some 
^7  after  the  lessor's  right  of  entoy  commeno- 
«*»  2  East,  267.-6  East,  182.— Bui.  Ni.  Pri, 
iJ6.— 2  Wils.  274.-2  Stra.  1087.  Run. 
Jjectm.  2d  edit  (1819).— 4  T.  R.  680— 
Ww.  KL  pru  4th  edit  682.— Adams'  Ejectm. 
J^  edit  180.  It  is  better  to  lay  the  day  as 
'V  back  as  possible,  with  a  view  to  the  reoov- 
•y  of  mesne  profits.  But  Ni.  Pri.  87.  When 
^  the  suit  of  ^e  assignees  of  bankrupt,  the 
demise  must  be  laid  after  execution  of  bargain 
*^  sale,  by  the  commissioners  to  the  assignees, 
2  M.  Al  S.  ( 46.    The  conveyance  of  an  insol- 

Vol  n.  86    . 


▼ent*s  property  by  the  clerk  of  the  peace  does 
not  vest  the  estate  in  the  creditor  by  relation 
either  to  the  date  of  the  order  or  the  convey- 
ance, but  only  from  the  actual  conveyance  by 
the  clerk  of  the  peace,  therefore  where  such 
creditor  cannot  recover  in  fitment  upon  a 
demise  laid  before  the  execution,  though  after 
the  estate  was  out  of  the  insolvent,  and  after 
the  order  was  made  to  convoy  the  same  to  the 
lessor  of  the  plaintiff,  2  £<)st,  277.  In  the 
case  of  copyhold,  the  demise  may  be  laid  be- 
tween surrender  and  admittance,  16  East,  208, 
211.  Where  an  entry  is  necessary  in  order 
to  avoid  a  fine,  the  demise  must  be  stated  to 
hiwe  been  made  subsequent  to  the  entry,  13 
East,  489.-7  T.  R.  488,  727.  A  demise  by 
administrator  may  be  laid  befbro  administra- 
tion, provided  it  be  after  the  death,  2  Selw.  N. 
P.  4  th  edit.  682;  and  an  executor  may  lay  a 
demise  before  probate  granted,  2  W.  Bla.  01)4. 
A  demise  by  heir,  on  day  of  death  of  ancestor, 
is  good,  8  Wills.  273.  With  respect  to  tenants 
at  will  the  demise  should  be  laid  subsequently 
to  the  time  when  possession  is  demanded; 
therefore  where  possession  had  been  demanded 
on  the  dth  of  October,  of  a  tenant  at  will,  and 
an  ejectment  being  brought,  the  demise  was 
Uid  on  the  1st  of  October,  it  was  held  bad, 
the  tenancy  not  having  been  determined  until 
after  the  day  of  the  demise  laid  in  the  declara- 
tion, 4  T.  R.  680.  In  ejectment  on  a  forfeit, 
ure  of  a  lease  containing  the  usun)  clause  of 
recently,  and  a  covenant  generally  to  repair, 
with  a  further  and  independent  covenant, 
within  three  months  after  notioe,  to  repair  the 
defects  pointed  out  in  the  notice,  the  demise 
may  be  laid  before  the  expiration  of  three 
months,  2  Campb.  620.— 1  Moore,  80.— 7 
Taunt  385,  S.  C.  In  ejectment  on  the  4  Geo. 
2.  c.  28.  8  2.  the  day  of  the  demise  laid  in  the 
declaration  need  not  be  after  the  service 
of  the  declaration,  8  B.  &  C.  762.  6  D.  &  R. 
711,  a  C. 

The  demise  also  should  be  laid  when  the 
possession  of  the  defendant  was  unlawful,  13 
East,  210,  212.-11  Enst,  66.  If  the  right 
of  possession  accrued  a  considerable  time  be- 
fore the  commencement  of  the  action  it  is  usual 
to  insert  two  sets  of  counts;  the  first  on  a  de- 
mise immediately  after  the  right  of  possession 
accrued,  and  an  ouster  immediately  following; 
and  the  second  upon  a  demise  just  before  the 
commencement  of  the  action  and  another 
ouster,  see  the  form,  post,  882. 

(/)  The  words  ''siid  tenements,"  having 
reference  to  the  anterior  specification^  are  here 
sufficient. 
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SINGLE 
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assigns,  from  thepoeforth,  (or  from  the day  of (m),  in  the  — ^— 

_  _    year  aforesaid,)  for  and  during,  and  unto  the  full  end  and  term  of («), 

[  *88i  1  fro^  thence  next  ensuing,  and  fully  to  be  completed  and  ended. — *By  virtue 
of  which  said  demise,  the  said  John  Doe  entered  (o)  into  the  said  tenements, 
with  the  appurtenances,  and  became  and  was  thereof  possessed  for  the  said 

Plaintiff's  term,  so  to  him  thereof  granted  as  aforesaid. — And  the  «aid  John  Doe,  being 

entry.        ^  thereof  possessed,  the  said  Richard  Boe  afterwards,  to  wit,  on  the  day  and 

year  aforesaid  {or,  on  the day  of (/>),  in  the  year  aforesaid), 

with  force  and  arms,  &c.  entered  into  the  said  tenements  (q)  with  the  appur- 
tenances, in  which  the  said  John  Doe  was  so  interested,  in  manner,  and  for 

The  ouster,  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected  him  the  said  John 
Doe  out  of  his  said  farm,  and  other  wrongs  (r)  to  the  said  John  Doe  then 
and  there  did,  to  the  great  damage  of  the  said  John  Doe,  and  against  the 
peace  of  our  said  lord  the  king ;  wherefore  the  said  John  Doe  saith  that  he  is 
injured,  and  hath  sustained  damage  to  the  value  of  £50,  and  therefore  he  brings 
his  suit,  &;g. — [At  the  foot  of  the  declaration  a  notice  to  appear  must  be 
subscribed  as  follows.'} 

Notioato    Mr.  0.  D.  [The  tenant  or  tenants  in  actual  possession  (5.)] 
tS^S    in      ^  *^™  informed  that  you  are  in  possession  of,  or  claim  title  'to,  the  premises 
common      in  this  declaration  of  ejectment  mentioned,  or  to  some  part  thereof,  and  I, 
ca8»  ('')•    being  sued  in  this  action  as  casual  ejector  only,  and  having  no  claim  or  title 

[  *882  ]  to  the  same,  do  advise  you  to  appear  in  next Term  [or,  if  the  premises 

lie  in  London  or  Middlesex^  "  on  the  first  day  of  next Term  (/)."  in 

his  majesty's  court  of  King's  Bench,  wheresoever,  &c.  [or,  in  the  Common 
Pleas,  "  in  his  Majesty's  court  of  Common  Bench  at  Westminster'']  by  some 
attorney  of  that  court,  and  then  and  there,  by  rule  of  the  sjime  court,  to  cause 
yourself  to  be  made  defendant  in  my  stead,  otherwise  I  shall  suffer  judgment 


(m)  It  saves  a  repetition  of  days  to  say 
'  from  thenceforth,'*  but  if  another  dny  be 
inserted,  then  it  is  usually  the  day  before  that 
of  the  demise. 

(n)  The  number  of  years  stated  is  immate- 
rial, it  is  usual  to  insert  seven  years,  it  the 
demise  be  recent,  but  a  sufficient^  number  of 
years  should  be  inserted,  so  as  certainly  to  ex- 
tend beyond  the  time  Tvhen  final  judgment 
maybe  obtained,  Skin.  161. — Runn.  Ejectm. 
2d  edit.  (18195—3  T.  R.  18.— Bui.  Ni.  Pri. 
106.— Adams*  Eject  1st  edit.  188.— Selw.  Ni. 
Pri.  4th  edit,  682.— Cro.  Eliz.  18,  469,  535.— 
The  court  will  allow  an  amendment  to  enlarge 
the  term  eveh  after  verdict,  see  Selw.  N.  P. 
6th  ed.  704,  note.— Car€h.  8. — Cowp.  841. — 
1  Scho.  &  Lefr.  81,  note  a. 

(0)  It  is  not  necessary  to  allege  any  time 
of  entry,  2  RoU.  Rep.  466.— 199. 

(p)  The  ejectment  or  ouster  should  be 
stated  to  have  been  after  the  commencement  of 
the  supposed  demise,  and  it  is  not  unultoal, 
though  unnecessary,  to  mention  a  pOirticuhtf 
day,  Cro.  Jac.  811.    Selw.  4th  edit  688. 

( q)  In  ejectment  for  a  moiety,  the  words 
*'  said  tenements*'  were  held  here  sufficient, 
Cro.  Eliz.  286. 

vr)  In  proceedings  in  ejectment  under  1 
Oeo.  4.  0.  87,  the  notice  is  different  fh)m  the 


above  form.      As  to  these  proceedings,  see 
Tidd,  8th  edit  525. 

(<)  The  notice  should  be  directed  to  the 
tenant  by  his  name,  1  Chit  Rep  215  a.— 
Adams,  2d  ed,  202.— 1  Moore,  118.— 2  Chit 
Rep.  179.  It  in  best  to  insert  both  the  chris- 
tian and  surname  of  tenant,  1  Chit.  Rep.  578 
a.  It  is  usual  to  prefix  the  names  of  all  the 
t^ants  to  such  notice,  but  this  is  not  neces- 
sary; it  suffices  to  direct  to  the  individual 
tenant,  who  is  served,  7  T.  R.  477 — 5  Moore, 
78.  In  6  M.  &  S.  203,  a  rule  was  reftiaed  to 
set  aside  the  service  of  a  declaration  in  eject- 
ment, on  the  ground  that  notice  to  the  tenant 
in  possession  was  addressed  to  him  by  a  wrong 
christian  name;  fur  this  would  iif  eflectbe  to 
allow  a  plea  in  abatement  in  ejectment  for  a 
misnomer.  In  ejectm\int  against  joint-tenaatSi 
all  their  names  should  be  inserted,  otherwise  it 
would  be  irregular,  10  Moore,  4^)3, 

(0  In  a  country  cause,  the  notice  should  be, 
to  appear  generally  in  the  ensuing  Tenn, 
[and  now,  since  the  lale  rule,  £.  T.  2  Geo.  4i 
whether  such  Term  be  issuable  or  not,  see  Tidd 
8th  edit  524.]  but  in  London  or  Middlesex  » 
the  first  day  of  the  Term  (meanmg  tJiefiist 
day  in  full  Term,)  Selw.  N.  P.  640.— 2  Str. 
1049.  As  to  decisions  on  the  form,  &«•  ^ 
this  notice,  see  Tidd,  9th  edit  185,  &o 
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therein  to  be  entered  against  me  by  de&ult,  and  you  will  be  turned  out  of 
poaaeasion.     Dated  this day  of ,  A.  D. . 


Yours,  &c. 


ON  A 

BiiroLB 
i>nfiBB.  • 


Richard  Roe  (u). 


Mr.  O.  D.  [  The  tenant  or  tenants  in  actual  possession.]  Notice  to 

Take  notice,  that  you  are  hereby  required  to  appear  in  his  Majesty's  court  ^PP^^^ 
of  [King's  Bench,"  or  Common  Pleas,"]  at  Westminster,  on  the  first  day  of  c^^i^ 

next Term,  then  and  there  to  be  made  defendant  in  this  action  of  eject-  l  Geo.  4.  o. 

ment,  and  then  and  there  to  enter  into  a  recognizance,  by  yourself  and  two  ^^  C^)* 
saffident  sureties,  in  such  sum  as  to  the  said  court  shall  seem  reasonable,  con- 
ditioned to  pay  the  costs  and  damages  which  shall  be  recovered  in  this  action, 
if  the  said  court  shall  so  order. 

Yours,  &c. 

John  Noees  [the  landlord.} 

Mr.  C.  D.  [The  tenant  or  tenants  in  actual  possession.]  The  Ukeia 

Take  notice,  that  in  pursuance  of  the  Statute  made  and  passed  in  the  first  ^'^^^f'. 
year  of  the  reign  of  his  present  Majesty,  intituled,  "An  Act  for  enabling  ®""^*' 
Landlords  more  speedily  to  recover  Possession  of  Lands  and  Tenements  un- 
lawfully held  over  by  Tenants,"  you  are  hereby  required  to  appear  in  the 

court  of  King's  Bench  at  Westminster,  on  the  first  day  of  next Term, 

there  to  be  made  defendant  in  this  action,  and  to  find  such  bail,  if  ordered  by 
the  said  court,  and  for  such  purposes  as  are  in  the  said  act  specified. 

Yours,  Ac. 

John  Nokes  {the  landlord.] 


In  the  Kinffs  Bench  (or  ^^  Common  Pleas.^^) 

the  day  of 


Ejectment 

[the  day  next  after?,^^^]^' 

^  ,  t    ^ »     f        .  /     -1  4.  0.  70.  a. 


the  day  of  the  ouster  of  the  declaratiofi,]  86(y). 
in  the year  of  the  reign  of  King  Wil- 
liam the  Fourth, 
(to  wit.)  Richard  Boe  was  attached  to  answer  John  Doe,  &c. 
[proceed  as  ifi  other  declarations  in  ejectment.  The  notice  to  appear 
thereto  will  be  the  same  as  in  other  caseSy  except  that  it  should  require  the 
tenant  to  appear  and  plead  within  ten  days  froin  the  receipt  of  it.] 


In  the  King^s  Bench  (or  "  Common  Pleas.^^) 

Temh,  —  WiU.  4. 


ON  DOUBLK 
DBBIISBB. 

Declara- 
tion bj 


(to  wit. )     Richard  Roe  was  attached  to  answer  John  Doe  of  a  plea,  original  on 
wherefore  he  the  said  Richard  Roe,  with  force  and  lu-ms,  &c.  entered  into,  *^°  ^^. 
*&c.  [enumerate  the  premises  according  to  the  fact ^  as  ante,  878,]  with  the  ^t^jJJw 
appurtenances,  fee.  situate  and  being  in  the  parish  of in  the  county  of  ^i). 


(«)  Strictly  this  should  be  the  name  of  the 
^^tnai.  ejector,  but  where  the  notice  was  sign- 
^  in  the  name  of  John  Doe,  the  nominal 
plftintiff,  the  court  refused  to  set  fuide  the 
jwlgment,  8  T.  R.  351. 

(to)  This  notice,  in  practice,  is  usually  added 
*^  the  notice  by  the  casual  ejector,  in  the 
P'l^^oeding  form;  but  there  seems  to  be  no  ne- 
^wsity  ibr  both  notices,  as  this  notice  compri- 


ses the  whole  of  the  substance  of  the  other. 

(x)  See  ante,  note  (u). 

(y)  See  Tidd*s  Supplement,  216.    See  also 
form  there  of  the  record  in  such  an  ejectment 

{z  When  to  insert  two  demises,  see  ante^ 
879,  n.  (g)  880,  n.  (Z).  Most  of  the  notes  to 
the  preceding  fbrm  are  here  also  applicable; 
form,  1  Rich.  G.  P.  809. 
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ON  DOUBLE which  A.  B.  had  demised  to  the  said  John  Doe,  for  a  term  which  is  not 

jfvJ/part  y®*  expired,  and  ejected  him  from  his  said  farm. — And  also,  wherefore  die 

first  d&.    *  said  Richard  Roe,  with  force  and  arms,  &;c.  entered  into  "* other  (a)  mes- 

«»*«•  suages,  &c.  [enumerate  the  premises  as  above,  inserting;  the  wordSj  other 

(6)  messuages,  <&o."]  with  the  appurtenances,  situate  and  being  in  the  parish 

aforesaid,  in  the  county  aforesaid,  which  O.  H.  had  demised  to  the  said  John  Doe 

fwcoiMl  de-'  ^^^  *  ^^^  which  is  not  yet  expired ;  and  ejected  him  from  his  said  last-men- 

111180.  tioned  farm  ;  and  other  wrongs  to  the  said  John  Doe  then  and  there  did,  to  the 

great  damage  of  the  said  John  Doe,  and  against  the  peace  of  our  lord  the  now 

Count        king.     And  thereupon  the  said  John  Doe,  by hia  attorney,  complains: 

demfee."'    That  whereas  the  said  plaintiff,  on  the day  of in  the ^year  of 

r  'i^SSS  1  ^^^  foigi^  of  our  said  *lord  the  king,  at  the  parish  aforesaid,  in  the  county 
'-           -'  aforesaid,  had  demised  to  the  said  John  Doe  the  said  tenements,  with  the  ap- 
purtenances, first  above  mentioned,  to  have  and  to  hold  the  same  to  the  said 
John  Doe  and  his  assigns,  from  the day  of in  the year  afore- 
said, for  and  during,  and  unto  the  full  end  and  term  of  -= —  years  from  thence 
Second  d&-  next  ensuing,  and  fully  to  be  complete  and^  ended.     And  also,  that  whereas 

"**■*•  the  said,  G.  H.  on  the  said day  of  — —  in  the year  aforesaid,  at 

the  parish  aforesaid,  in  the  county  aforesaid,  had  demised  to  the  said  Jciin 
Doe  the  said  tenements,  with  the  appurt^ances  secondly  above  mentioned,  to 
have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns,  from  the  said 

— —  day  of  —  in  the year  aforesaid,  for  and  during,  and  unto  the 

frill  end  and  term  of years,  from  thence  next  ensuing,  and  fully  to  be 

Plaintiff's  complete  and  ended. — By  virtue  of  which  said  several  demises  the  said  John 

entry,      ^  jy^  entered  into  the  said  several  tenements  first  and  secondly  above  mentioned, 

with  the  appurtenances,  and  became  and  was  possessed  thereof  for  the  said 

several  terms  so  to  him  thereof  respectively  granted  as  aforesaid. — And  the 

'Hie  ouster,  said  John  Doe  being  so  thereof  possessed,  ike  said  Richard  Roe,  afterwares, 

to  wit,  on  the day  of in  the year  aforesaid,  with  force  and 

arms,  entered  into  the  said  tenements,  with  the  appurtenances,  first  and  second- 
ly above  mentioned,  to  which  the  said  John  Doe  was  so  interested,  in  manner 
and  for  the  several  terms  aforesaid,  which  are  not  yet  expired  :  and  ejected 
the  said  John  Doe  from  his  said  several  farms,  and  other  wrongs,  &e.  [as  in 
the  form  ante,  881,  from  the  *,^nd  with  the  like  notice  to  appear.] 

The  like  on  In  the  King's  Bench,  (or,  ^^  Common  Pleas.'^) 

Si^%ith  —  ^^'^  ■  "*  ^'^^-  ** 

two  0U8.  (to  ^it-)     Richard  Roe  was  attached  to  answer  John  Doo  of  a  plea, 

ters  (c).     wherefore  the  said  Richard  Roe,  with  force  and  arms,  A'C.  entered  into 

messuages,  &c.  [enumerate  the   tenements,  according  to  (he  fact,  arid  as 

ante,  878,  ]  with  the  appurtenances,  situate  and  being  in  the  parish  of 

in  the  county  of which  A.  B.  had  demised  to  the  said  John  Doe  for  a 

[  *88-4  ]  term  which  is  not  yet  expired,  and  ejected  *him  from  his  said  farm. — And 
Second  de-  also,  wherefore  the  said  Richard  Roe,  with  force  and  arms,  &c.  entered  in- 
mi8e(rf).    to Other  messuages,  &c.'  [enumerate  as  in  the  first  count,  insertittg 

(a)  As  to  the  propriety  of  this  word,  see  2  oable. 
Stra.  908.  {d)  Thoagh  in  the  eonnt  parts  the  de- 

{b)  The  word  **  other,"  seems  immaterial,  mises  are  laid  at  diffisrent  times  with  an  inta^ 

2  Stro.  1180. — 1  Wils.  1.  -vening  ouster,  yet  as  no  time  is  stated  in  the 

(c)   As  to  the  use  of  this  declaration,  see  writ  parts,  therefore,  howerer  nameroos  thede- 

ante,  880,  n  {U     Most  of  the  notes  to  the  mises  maybe,  they  follow  each  other  without 

forms,  ante,  876  to  881,  are  here  also  appU-  any  statement  of  an  intermediate  oostsr,  Ao 
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tkewords^  "other  messuages,  &c."]  with  the  appurtenances,  situate  and  ^n^blb 
being  in  the  parish  aforesaid,  in  the  county  aforesaid,  which  the  said  A.  B. 
bad  demised  to  the  said  John  Doe  for  a  term  which  is  not  yet  expired,  and 
ejected  him  from  liis  said  last-mentioned  farm ;  and  other  wrongs  to  the  said 
John  Doe  then  and  there  did,  to  the  great  damage  of  the  said  John  Doe,  and 
against  the  peace  of  our  lord  the  now  king,  Ac.     And  thereupon  the  said  Count 

John  Doe  by his  attorney,  complains  :  That  whereas  the  s^id  plaintiff,  J^^ 

oa  the  day  of (c)  in  the year  of  the  reign  of  our  said  lord 

the  k.'n^,  at  the  parish  aforesaid,  in  the  county  aforesaid,  had  demised  to  the  * 
Slid  John  Doe  the  said  tenements,  with  the  appurtenances,  first  above-men- 
tioned, to  have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns, 

from  the day  of in  the year  aforesaid,  for  and  dijiring,  and 

unto  the  full  end  and  term  of years  fipom  thence  next  ensuing,  and 

fully  to  be  complete  and  ended.     By  virtue  of  which  said  last-mentioned  de-  First  entry 
mifl3,  the  said  John  Doe  entered  into  the  said  tenements,  with  the  appurte-  and  ouster, 
nances,  first  above-mentioned,  and  became  and  was  thereof  possessed  for  the 
said  term  so  to   him  thereof  granted  as  aforesaid,  and  the  said  John  Doe, 
being  so  thereof  possessed,  the  said  Richard  Boe  afterwards,  to  wit,  on 

the day  of in  the  — —  year  aforesaid,  with  force  and  arms,  &c. 

entered  into  the  said  tenements,  with,  the  appurtenances,  first  above-mention- 
ed, in  which  the  said  John  Doe  was  so  interested,  in  manner  and  for  the 
term  aforesaid,  which  is  not  yet  expired,  and  ejected  the  said  John  Doe  from 

his  said  farm. — And  also,  that  whereas  the  said  plaintiff,  on  the day  ^^^ 

of in  the year  aforesaid,  at  the  parish   aforesaid,  in  the  county 

aforesaid,  had  demised  to  the  said  John  Doe  the  said  tenements,  with  the  ap- 
purtenances, secondly  above-mentioned,  to  have  and  to  hold  the  same  to  the 

said  John  Doe  and  his  assigns,  from  the day  of •  in  the year 

aforesiiid,  for  and  during,  and  unto  the  full  end  and  term  *of years,  [  *i^5  ] 

from  thence  next  ensuing,  and  fully  to  be  completed  and  ended.     By  virtue  Second, 
of  which  said  last-raantioned  demise,  the  said  John  Doe  entered  into  the  said  ouster, 
tenements  with  the  appurtenances,  secondly  above-mentioned,  and  became 
and  was  thereof  possessed  for  the  said  last-mentioned  terms,  so  to  him  thereof 
granted  as  aforesaid,  and  the  said  John  Doe,  being  so  thereof  possessed,  the 

sjud  Richard  Roe,  afterwards,  to  wit,  on  the day  of ,  in  the 

year  aforesaid,  with  force  and  arms,  kc.  entei*ed  into  the  said  tenements,  with 
the  appurtenances,  secondly  above-mentioned,  in  which  the  said  John  Doe 
was  so  interested  in  manner  and  for  the  term  last  aforesaid,  which  is  not  yet 
expired,  and  ejected  the  said  John  Doe  from  his  said  last-mentioned  farm, 
and  other  wrongs,  &c.  {aa  in  the  form  ante,  881,  2,  to  the  end,  and  with 
the  like  notice  to  appear,] 

Tf  there  be  several  persons  entitled  to  the  possession,  the  demise  or  de-  J^®J'^f  on 
niiseSj  stated  in  the  declaration,  must  be  joint  or  several,  as  their  litle  will  ^JJ^j^ 
v>arrant.     If  the  lessors  of  the  plaintiff  be  joint-tenants  or  parceners,  the  common, 
defloration  usually  alleges  a  joint  demise  ;  if  tenants  in  common,  a  seve-  ^ 
Tol  demise  by  each  of  their  undivided  shares  a^  post  (/).     In  the  latter 
case,  the  declaration  should  contain  as  many  counts  as  there  are  tenants 

(e)  Some  day  immediately  after  the  right  of  61,  221.    1  Esp.  Bep.  860. — Adams,  Ist  e<L 

pOMsionyircf  accrued.  178,  9.     As   to  oo-hdrs  or  ooparoeners,  6 

(/)   As  to   joint-tenants  and  tenants   in  East,  182. 
toamon*  see  11  East,  289.     12  Id.  89,  67, 
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ON  DOUBLE  ifi  common  lessors  of  the  plaintiff.  But  tenants  in  common  may  }om  in  a 
DKHI8E8.  iQfj^gQ  iQ  ^  third  person^  and  then  the  declaration  may  state  a  demise  by 
such  lessee.  Selw.  N,  P.  ith  edit.  682.— But,  N.  P.  107.— Cro.  Jac 
166. — 2  Wils.  232.  //  is  not  rompulsory  upon  joint-tenatUs  or  coparc^ 
ners  to  join  in  the  action  of  ejectments  as  they  may  decku-e  upon  separate 
demises  by  each,  ii  having  been  decided  that  ejectment  will  lie  on  their 
several  premises  for  the  recovery  of  the  w/iole  premises,  although  tftejoifU 
tenant  y  is  served  by  the  separate  letting,  3  Campb.  190.  So  one  joint 
'  tenant  may  maintain  ejectment  on  his  si^tgle  demise  for  his  own  share  of 
a  copyhold  descending  by  custom  to  all  the  children  equally  of  the  tenant 
last  seized ;  but  it  wUl  be  considered  as  a  severance  of  t/ie  tenancy,  12 
East,  39,  57. — 3  Taunt.  120.  Where  by  an  under-lease  power  was  re- 
served on  non-payment  of  rent,  '^  to  the  lessors  and  the  original  Jessor"  to 
enter;,  it  was  held  that  the  demise  was  properly  laid  to  be  by  the  lessor 
alone,  and  that  it  need  not  be  a  joint  demise  by  the  lessors  and  the  original 
lessors,  4  Biiig.  276.  If  the  ejectment  be  brought  by  a  corporation  aggre- 
gate, by  an  infant,  or  for  tithes,  formerly  it  was  considered  necessary  to 
state  that  the  demise  was  by  deed,  Cai'th.  390. — Cro.  Jac.  613;  but  now 
this  is  considered  unnecessary.  See  Ld.  Raym.  136. — Carth.  390.  Sell, 
Prax:.  2d  edit.  c.  14.  sec.  2.  A.  and  sec.  3.  D. — Adams,  1st  edit.  184,  5,  6, 
ace. — Selw.  4th  edit.  683,  contra.  If  a  demise  by  deed  be  stated  it  fieed 
not  be  proved,  1  Esp.  Rep.  199.  The  demise  by  tenants  in  common,  of 
an  undivided  share,  is  the  same  as  the  form,  ante,  882,  3,  inserting  at 
the  *the  following  words,  *'  one  undivided  moietj  or  half  part,  the  whole 
into  two  equal  moities  to  be  divided  of  and  in,"  and  adding  a  count  as  in 
the  preceding  form,  on  the  demise  of  the  otfier  tenant  in  common^  vtsert- 

[  '886  1  ^^^9  l^^  same  words.  *  However,  under  a  count  for  an  entirety  or  for  a 
moiety,  an  undivided  third  may  be  recovered.  1  Bur.  326. — 3  Lev.  334. — 
1  Sid.  229.— 1  Esp.  Rep.  360,  et  supra;  and  see  1  W'Us.  1.— 2  Stra. 
1180. 


BT  BELL. 

Declara- 
tion bj 
bUl  in  K. 
B.(^). 


In  the  King^s  Bench. 


Term,— Will  4. 


(to  wit.)     John  Doe  complains  of  Richard   Roe,  being  in  the  cus- 
tody of  the  marshal  of  the  Marshalsea  of  our  lord   the   now  king,  before 

the  king  himself;  for  that  whereas  the  said    plaintiff,  on  the day  of 

in  the  year  of  the  reign  of  our  said  lord  the  king,  at  the  pa- 
rish of in  the  oounty  of had  demised  to  the  said  John  Doe 

messuages,  &q.  [enumerated  as  ante,  878,  |  with  the  appurtenances,  situate 
and  being  in  the  parish  aforesaid,  in  the  oounty  a'bresaid,  to  have  and  to  bold 

r  '887  ]  ^^  ^™®  ^  *^®  *said  John  Doe  and  his  assigns,  from  the day  of 

in  the year  kforesaid,  for  and  during,  and  unto  the  full  end  and  term 

of years,  from  thence  nfext  ensuing,  and  fully  to  be  completed  and  ended 

Plaintiflf's  (A).  — By  virtue  of  which  said  demise,  the  said  John  Doe  entered  into  the 
entry  and    gaid  tenements,  with  the  appurtenances,  and  became  and  was  possessed  there- 


iSf)  It  is  not  usual  to  prooeed  in  K.  B.  by 
bill.  Many  of  the  notes  to  the  forms,  ante, 
877  to  881,  are  also  here  applicable. 

(A)  'If  it  be  advisable  to  insert  several 
demises  with  only  one  ouster,  the  second  and 
other  demises  are  here  to  be  stated  as  follows : 
"  And  whereas  also,  G  H.  on  the  —  day  of 
—  in  the  year  of  the  reign  aforesaid,  at,  &c. 


aforesaid,  had  demised  to  the  said  John  Doe 
— ^  other  messuages,  &c.,  (describing  then 
as  in  the  first  count,  and  then  stating  tht 
entry  and  ouster  in  the  plural  number) 
If  several  distinct  ousters  should  be  neotsaxry 
state  the  first  demise,  entry  and  ouster,  as  he 
as  the  *infra,  and  then  insert  the  seoond  d^ 
misc,  entry,  and  ouster. 


DECLARATIONS  IN  EJECTMENT. 


887 


of  for  the  said  term  so  to  him  thereof  granted ;  and  the  said  John  Doe  being    b^  btll- 

80  thereof  possessed,  the  said  Richard  Roe,  afterwards,  to  wit,  on  the 

day  of in  the year  aforesaid,  with  force  and  arms,  &c.  entered  in- 
to the  said  tenements,  with  the  appurtenances,  in  which  the  said  John  was  so 
interested  in  manner  and  for  the  term  aforesaid,  which  is  not  yet  expired,  and 
ejected  the  said  John  Doe  from  his  said  farm^,  and  other  wrongs  to  the  said 
John  Doe  then  and  there  did,  against  the  peace  of  our  said  lord  the  king,  and 
to  the  damage  of  the  said  John  Doe  of  £60,  and  therefore  he  brings  his 
suit.  &c.  . 


Pledges  to  prosecute 


John  Denn, 
and 
Richard  Fenn. 
[  The  notice  to  appear  is  to  be  precisely  as  ante,  881,  omitting  the  words 
"wheresoever,  &c."  and  saying,  "in  his  Majesty's  Court  of  King's  Bench 
at  Westminster."] 

*  The  declaration  in  ejectment  on  a  vacant  possession  is  the  same  as  in  [  *888  J 
other  cases  (see  the  forms  ante,  877)  except  that  the  plaintiff  and  defend- 
ant, as  well  as  the  lessor  of  the  plai?itiff  are  in  this  case  the  real  parties  ; 
as  for  instance^  A.  B,  the  lessee  of  the  premises,  should  be  the  plaintiff,  in 
lieu  of  John  Doe,  C,  D,  (a  real  ejector)  the  defendant,  in  lieu  of  Richard 
Roe,  and  JE.  F.  {the  party  entitled  to  possession^  the  lessor  of  the  plain- 
tiff, and  instead  of  the  common  notice  at  the  end  substitute  the  following : 

Mr, , 


ON  A  VA- 
CANT  Pt»8- 
8ESSI0N. 

On  a  vtir- 
cant  pofu 
88asion((). 


Take  notice,  that  unless  you  appear  in  his  Majesty's  Court  of  King^s  Bench 
at  Westtninster,  in  next  — ;—  Term,  [or  if  in  London  or  Middlesex,  *^  the 

first  day  of  next Term,"]  at  the  suit  of  the  above  named  plaintiff  A. 

B.  and  plead  to  the  declaration  in  ejectment,  judgment  will  be  thereupon  en- 
tered against  you  by  default.     Dated,  &c. 

Yours,  &c.  J.  K.  plaintiff's  attorney. 

Mr.  G.  H.  [the  last  occupier.] 


Notice  to 

appear 

thereto(Xr) 


(i)  Imp.  Prac.  6th  edit.  672.  7th  edit  627, 
8th  edit  616,  and  other  forms;  Tidd's  Forms, 
721, 2,  8. 

{k)   Impey,  K.   B.   8th  ed.  616.    See  an- 


other form  in  Tidd*s  Forms,  728,  where  the 
notice  in  a  country  cause  is  stated  to  be  **  ioi7A- 
in  the  first  eight  days  of  next  — —  Term." 


END   OF  THE  SECOND   YOLUMB. 
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